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ABSmeg»

IMS th e s is  desls w ith the problem  surrounding th e  

acq u isitio n , os h is to r ic  grounds,' o f a t e r r i t o r i a l  t i t l e

in  in te rn a tio n a l law.
I t  c o n s titu te s  an attempt to  show th a t  h is to r ic  title ®  

to  te r r i to ry  are b u il t  up through" a process which, i s  cMn to  p 
th a t  toy which any new nom of cix ternary in te rn a tio n a l law i s  I 

c rea ted . An h is to r ic  t i t l e  i s ;th u s ; regarded as the  product | 
of a  specia l custom ry norm of in te rn a tio n a l law m i  i t s  t
le g a l basis  I s  to 'h e  found, i t  i s  s a te i t te d , 'to 'i t®  reeagr ; . |  
n ittem  hy th e  S ta te  or S ta te s ' affected  toy the h is to r ic  ©lain* : 
The recognition of an h is to r ic ' t i t l e  ao raa lly  tahes the  form 
of t a c i t  accmlcsccnca on the p a rt o f the tot a t e ' or state® ■ j
edvercoly affected  toy the  a sse rtio n  of eov@r©%sty of th e  I

claimant S ta te ,’- ■ : : "

TLq d isplay o f S ta te  au tho rity  •  which verios cccordL «g 
to  the  nature o f the  disputed territo ry '*»  taoat too e ffe c tiv e , 
continuous, open, unehallcn&ed end exorcised a  t i t r o  de 
■Sogyerajg,  ' ■ Iho geograph ical'fac to r,' th e  "leg itim ate  

In te rests" ; of the claimant S ta te ,' aa ;.o l! m  th e  tim e element, 
ax® ra re ly  of probative value in  th a t  they  say c o n trib u te ’ to -  : 
ward® ra is te g  or atrcaosthaning a prosuaption of'

Iher® follows an aaalyel© of the problems re la te d  to  (a)



I I .

tho im plication of tho ru los o i in te rto rp o ra l law ta  tho 
ectahltshnent of an h is to r io  olaixij (h) 'tlio oolcction o i 

tho " c r i t ic a l  dato *5 and (c) tho eppraleal o f co afllo tln g  
t e r r i t o r i a l  c ic la s .  I t  la  fu rth e r  cubaittod lhat»  sinco en ■ 
h is to r ie  t i t l©  1s b u i l t  up in  dérogation o i tho  jo u e ra i ru lo s  

o i custom ry in to rn â tio n a l laar* tho  orna o i proof in v ariab le  

re s ta  on tho et ato lxxvoblag 1& i t s  ia ron r an h is to r ie  t i t l e  
and eaeUx t i t l e »  onco establlahod» m a t ho glvon tho s t r lo to s t  

possible geogr&phical ia to rp re ta itó n .
. A spécia l ehapter 1e devotod to  a  diseuse ion of tho  

spéc ifie  leg a l problema attendant on tho accu la it Ion o i 
aarltlm e h is to r ié  c le in s , «hieh d lf fo r  fron  h ie to r ic  olaims ; 
to  to r ro c tr ia l  area® l a  tixat thej havo to  b® acquirod a i  tho 
expenso of tho in te rn a tio n a l eoaanmity a t la rgo  and mot ■ ■ 
neroly  a t tho expenso o i a  sing lo  Stajr*. ■

I t  la  eubmitted th a i "h is to rié  bays* end "h is to rio  

tm ters" In  general aro aorcaH y accorde! tho legal' s ta tu s  o i  
In te rn a i m ters*  eub^oet to  tho -préservation o f tra d ic io n a l ' 
right® of pascogo and ftah tng  ("h is to rio  right® l a  reverso"}» 

vhich f a n  la to  th@ eategozy of non-exclusive h is to r io  ' right® 
2ho a i t  sept ia  a ise  aad# to  show th a t tho ooaatal ■ .
right® ovor th o ir  con tinen ta l shelvo® do n e t belong to  th® .. - 
catogary o í h is to r ió  r i g h i s . .



1

•Icaapus esiln ox m apto na tu ra  Yin m l la a  o ffoo tricon  

habotj n ih i l  onin f i t  a tenporo, guon^uas non f i t  in  
tonpor©.*
(Grotiuo, Bo Juxo B e lli Ao P a d s . Biboar I I .  Caput IV. § 1 ) .

• lin o , o f i t s  om  natu re , has no e ffec tiv e  power| fo r  
nothing is  dorso by tin o , though ovcarythins I© done in  
tln o ."

(Grot in s . Bo ^ iro  B e lli Ao Poo to . Book I I .  Chapter I f .  § 1 ).
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los? regaràlns th© aocpileitioa of p riv a te  p roporti wore . |
I'

oppilo! eleo to  thè  aoquicition  of s ta te  te r r i to r i*  . |
„ àccording to  Sehvaxsea'bereer.:l a  th ie  priixtrdi& l stage i; 

of in tom otiono l I m  *tho : borderline betwem thè pabilo md |

private.lanr f ©atares of suoli c ía la s  £was] ®s h lurred  m  ..... |
.aight ■ he ©xpeoted durins tu© tra n s l t io n  fron  foudallsa  to  |
to r r l t c a la l  sev ere ig a ti.*  ^  , la .e p i te  ©f th e .fa o t - t h e f c |

thè .bacie  Koscn-lcsr d ls t ln c tio a  fretween. lg p eg ii» ' (roughly * i
■

corroopoading to  thè .soderà concept ©f soverc iga ti) oa thè 
osa head* and dominli» ( i .o .  •tee, »©saa-laif ; esteoedeat ■ of
thè privato»!©? om orship) on thè o ther fcsad* vm  sioH • 
b o t t i  ^  i t e  in p ltcatione vere noi p roporli underetood* i
I t  va» lo f t  te  seder» IntematieneSL. law, to  ■ «aftertaice ■ a  : tra»®- ' j
f©matto» l a  th la  fiaLd* At tho presen! stage ©f , l a t e r . -  ■■ 
n a tio aa l la »  a  situati© » has be ta-© reate!:i»  ehi©» ne d ie  -  • 

t la o tio a  betoreea. the .ao g tiis ltio »  o f tw r l to r v  «ad .ih© ;ao -  • .■ 
a u is i t io a  of■i.evftrelaat.y osa ho susta iaed  m  lome«**,
- ;; . Xet t im ..treee».. of »©ma law l a . th la  . ephur© ■ of ..late*. -  

n a tto n a i laar oan hardly b®: abllteirated  .«ai, thty... ave-.cHeiarly

Ij^schwaraeahorger, jtetfgm tloaal 1 » , 3rd ed ltioaf 1957. p*291

2) S e S l L S t o 2 " ® d th a t .
3) Se® to tfcis effeo t ^ o c e lla o te d  Stmmu of lo to  Westlak© on
. .  ÌMWm ©dltod V  Wpoi'^olSf 1^14, pp.
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evidenced in  tho terms employed to  denote various nodes ot 
acquiring te r r i to ry  (such as ace r e t i e » av u ls ia» flecuBstifl ■.. 

etc»)» '■ In  sp ite  o f a common terminology# however*..the 
notions underlying contemporary-xsodes of acq u isitio n  of

In tern a tio n al title®  sharply d if f e r  f f o s :p riv a te  and Eoisen- 

law concepts» 1
She docisIons rendered in  recent decades by in te rn a tio n a l 

tribunal® ca lled  upon to  pronounce.oa t e r r i t o r i a l  d isputes * 

while representing  a  considerable con tribu tion  towards tho 

c la r if ic a t io n  of tho process whereby .-a v a lid  ta t  em a t le n ti l . 
t i t l e  I s  estab lished  -  have nonetheless fa ile d  to  remove i
doubts and u n ce rta in tie s  l a  th is  fie ld#  ' f ills  s ta te  o f th in g s  
I s  porlmps' not so aatonicM rg, tea rin g  .la Kind the  d iffe ren t 
motives underlying the  approach be th is  s e t t e r  o f  the  in te r  -  
na tional academlci lawyer sad the in te rn a tio n a l p rac tis in g  . ■ " 

law y er,' respectively» - She aeadoola lawyer*s mala pro * . 
occupation l i e s ' i n  the 'attempt to  matet n ea t d o c trin a l c la ss  i»  
f le c tio n s , and ho sees h is  c h ie f . ambition f u l f i l l e d  I f  ha.-, . 
eucocods In se tt in g  up a ca re fu lly  planned ed ifice  in  which 
seemingly contrad ictory  le g a l phenomena can bo reconciled  
w ith each o th e r* ........  ....

P. ;  '

,. fb® in te rn a tio n a l p rac tis in g  lawyer*' however, approaches 
tho problem  with which ho is ''confronted fr*® a  d if fe re n t 

, an^l® altogether* l a  tho ty p ic a l t e r r i t o r i a l  controversy



%

lio t r i l l  foco a concreto disputo iiwalvlng tho con fllc tlii^  

olalma of usually  tuo opponiate* 2h.ua ho w lll  not mt  him- 
pAi f  tóiat t ì t l o  in ftootl under Internai; ioiial low (a  cuoci ion 

«Meli la  a r a t  t e r  o í gravo concern fa r  tli©' aeadoi&tQ lssfyor}:-

bui ra th o r whlch titl©  le  ih® hot t e r  ■ o » *  : ■ Acoordingly,: to
■ ■ • ■ *

nuoto netearsenberger, he i s  wnob concernod v&th tho 
olaboration of ilio general rulo® ’ggvexníng t l t l o  to - t o r r i  •  
to ry , • • • •  but ^ i th  tho re la tiv o  superio r i ty  of tho evl&aic© 

producod by tlio partió««* ^  ; tta&arataodábly« ib© 'partio s 
to  nudi a  disputo aro not un&uly perturbad''by probi©®® &£-> 
le g a l c lass  i f  le  ations vorfcod out by « r i  t  ora ©ad t  licor©t ic i  aun, 
c lao sifica tio n o , which, aooordlag to  2&mmm«'Ja r s 'a o t  i a  ■ 
general followed by ia te m a tio a a l tribunal©* ^  ~ -■■■Sha samo 
r r i t o r  has alo® &xmm attenti© » to  ■■ tho - f a c i  tim i *át%mmm " v 

in to raa tio n a l tribunal® might bo ©rpocted to  Indicai#  ' unta* 
tóiich o f [tho] various teads thoy t a y i t « y  i©'-.;:"

S tato A ra tin a r thaa  .to. Stato 13, in  fa c i i t e y Hr«rtly \é®  co.
So mudi' so th a t I t 1 is " m t -'uiiteow» fo r ■ a' discussi®*! to" to te

'  ' - i  ■ *  • ■ ■ ;■ < . .. . :  ; ^  i- ;

placo os to  tho appropriato hcad tmder «htch c ó rta la  » a rd o  , 
s ten la ' bo c lassiftod*" ^  1 2 3

1) Sohsrarsonborger, o p .e l t .  a t  p . 290«
2) «Tolmson, 

j f e i  l a  (
3) tbidi.

as.a.ftoot of 21tlo  in  In te rn a ti anal



Boti&tîtotandlàg- tfcts fcseltsney.of pxàotico to. folios* 

tho closôlfloatlàn o•• laid"dom t y  iootxîno» i t  osons kotlx 

pertinent end usofal io  x©iiti©a tli© f ta s t  that nolora int©x •

national la»  gésoxOlly âletlaguiches fiv a  »oloo oî aci^ulrls^ | 

to iT lto rj tdilcà ex® o lasolflcd  'unlor tîia lollowir^ ho&loi |
' C ^ ) loecapattoa# oeoxotioni coaaloat eoaqjiost cüA prooeription# | 

Oppeifioiis* .nhilo bcu»loflliy'-odo5tl»0. thln docolfioafcioa* . |

eaftatitatea tîso.term "stoju^atîon* fox •ctiarflaeoîi** |

. .. ï t  la  ale©' w m ê l  W d iv id o  tM  tadoa- of m q i i î x ln a  j

texxitor^ lato  original and deriratlv© t ît lo a  ^aaooxâi»^ as j
■■■'■ ■■■:..■■■■■■■ ■ 1

13a© t i t l e  they- givo i s  lerlvod 'fxœi tfc® t i t l a  o f & prier _ 

omex-Stat® ex not*« ^  SSats. -lt iô  .gonorally ceoeptol 

tàat oeeapatioa m i aooxetion. aro original noloo ©fa©** 

^jilcltloa#.. 160x000 cession. i© a dorlvatlvo ©ao*. . Sho position 

«ith regard to  coninest (or eulfegaiion) «ud proscription io 

uncertaia end thoco t v o  coda» o t  aagalaitioa' aro occoaioafillÿ

1) Por xoferonoe© as to ix lte r*  isrho fo lio »  thia d&Geifleatton, 
©00 IMd# p« £16» cotco 1-11 *...,.. .....

2) ûoo Oppeahcta, ©ji*eit# et pp# 36C-567* wherc l t  i s  statod
, .that *©oa4uoot aies© dœ© sot les© f  aoto .mleo ..tha- eong&evias. 

fîfcato tho covcxolgn ©f tfca e© s^ôxoO eBfitoxj conçu©©! 
le  only © nol© o f eogololtlon i f  Ht® ca&tuorox, cfto r 
ta risg  .f ix a iy . © statlldicâ tlm  eaa$UL08t v laaaâU y c e s s e s  .. 
tho toxrttoxj *»• Suc3i attoexatlon as*»« tfce c&osQr State 
oooco ta  exiat and thoreby triera  th© vor to an ca l *«* cuoU 

, ©OîUns.cf .vfir.io ccKod smo^ugatton«*. ( ita lle a  ,ln. original)* ,.

3) Ib id . p» 546. ■............



olOQsified en.- btìlongins to tbo f orso? cr la tta r  £r<»2# '  '

Wàile. ctgrcelgg wlt’i JOhccoa tlmt *tliio particular el& asifl • 

eation corves m  v a n t a i  parpes 0* coi ttiat *in co fax es i t  

lo á is  to ccaitrovorcgr end confusión 11 io pxetsbly cvon hsm- 

1̂ 0 f 0xt, tlmt i t  ntflit io  claisod wlih cqiml 

Rustico that .thio-.laoi: of unnsaiaity enroa la  tho oj&oro of 

e lsa cifio atlaa  Is  a tra# indicatioa o f# aal xoilootioa oa* 

ilio conia»od »tato gì tMr&o at presesi pervadine itilo f i e l i  

of in i ornai loaal Issi# - ■■

ih io  otudy does r e i  deal tritìi iatornatiaaal t lt le o  la  

general* arsi ita  ccope la  confine«! coloiy to.tha dtccuoslen 

o f i&at lias cono t e  pass and ex thè naso of en *ìitsiorio lit io * *  

ào v i l i  io  pointed out la  cero d o ta li la  charter 2 # prò’ -  

oerìption Ima frequontly loca rosario! to m  tb o  peo citilo 

lo^al resi o f mch m  M eterlo itile #  Per tire reaceno 

trlìich are set cnt in  tliat obsptor* hotrorer, i t  le  tollero«! 

that i ta  orployisoai of th ie  te rr , givtrtg rice  m  i t  deca to 

cortola ^oll*dcflnod aaaaelaiions oprinelag iato  ilio ¿arietta 

nlnd on tire taoia o f cnalocj wltìi private Imi p?oecrlpticn9 
elioald te  evol&od t&oex dceling v lth  thè v a lì& iiy  la. tutor » 

s a t in a i  la v  o f m  orJ&iaally t e i t a ia l  titlo#  1 2

(1 \

1) Jt&naaa* lo e*ell*  p* 217» n , 14,

2) HjììI» p. £17#
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ih© s im ila r ity  of pu rp o seex is tin g  -between tha 'm unicipal 
law t i t l o  o f p rescrip tion  and the  h i s t o r i c ' t i t l e  in '- in te r -  

na tiona l law cu&ht not to  obscur® ih© d ifference of th© - 
le g a l foundations on which, each of those t i t l e s  roots*

Both of then stem from a-wish, not to ' upset' unfluly’ an 'ex is tin g  
order of thing®• ; Quiota non Rover®. ' : Both- represent a
concession' mad® by the law to  a  s itu a tio n  of fa c t and tho 

occasional subordination of tho generally  v a lid  ra s in ' of 
»ox ln,1arla n o n 'o ritu r  Jus* to  the  ■ p rin c ip le  ’ of rush  more ■ ■ 
lim ited  scope which i s  expressed l a  the ra le  facto  "las 
o r i tu r " . " On tho Btato end intox*3tato le v e l a l i to  tho 
ex isting  le g a l order® aro t in  eM cptional-'clrourstaixsos»; 
w illing  to 'lend, th o ir  sanction •  fo r  th® sa te  o f preserving 
pocco and s ta b i l i ty  -  to  o eria ln  s itu a tio n s  o f fs e t* ' ©vea i f  
tho o rig ins of such s itu a tio n s  'are n o t 'f re e  from doubt. "

■ Shore, however, tho s im ila rity  cuds between tho p riv a te  
law t i t l e - o f  <px*»engtioa"&s& th©; h is to r ic  ' t i t l e  in  in te r  -  
national law. * l a  donsstio law I t  1® ,;1h® :;ea&®t®ise# of tho 
le g is la t iv e  nochiruery «* a id  not the operation of tin® as 

such -  th a t so ts  tho sea l of le g a l v a lid ity  on an o rig in a lly  
in v a lid  claim . • Since in t  ©mat 1 onal law has no ouch lo g ic  — 
la tiv o  machinery a t  i t s  disposal a t  p resen t«' the  le g a l basis 

for tho «aistsso® of an h is to r ic  t i t l e  3ms to  ho sought ©Is#« 
whore and on© lias to  rev ert to  a  more ancient ■ end lee#  ' .
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elaborates mechanism of law-ma king, namely, tliO' format ion of 

oust on* ihus tho ju r id ic a l  basis of an h is to r ic  t i t l e  Is
to  bo found -  as in  tho c a s a o f  soy customary nom o f in te r ­

na tional law « in  tb© conviction of a  S ta te  th a t  a  p rac tice  

followed by i t  Is  a  binding ru le  of law (the oplnio_.,3urio) » 
Consequently, an h is to r ic  t i t l o  ru s t  bo r  ogarded -  as i s  _ 
submitted in  nor© length  in  chapter 3 below •  as a  customary 

nom of in te rn a tio n a l law, d iffe rin g  iro n  the ordinary 
customary ru lo  only in  th a t  I t s  scop© of v a lid ity  and app ll -  
ca tion  is  coro limited* Beth, hoi?ovor, share a  common 
proocss of formation and raintenaneo*

Chapters 4 and 5 o f ti l ls  study ax© devoted to  an in v e sti 
gat ion of tho various elements through which, tho h is to r ic ' 
claim of a St at© manifests i t s e l f  and to  an analysis o f ■ 
questions of procedure and evidence re la t in g ,to  tho build ing  
up and upkeep of such a  claim*

f in a l ly ,  chapter 6 deals w ith those aspects of ih© . 
h is to r ic  claims which ar© sp e c if ic a lly  re la te d  to  m erit isa®
areas
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K&SCPJtlIOK in XltBTdf ATI OH Al* XM».

I* Slip d ls t l r c t io n  botwoon ao au lsitlv e  S..ros.crMMQja.-gM |
orfrlnotlvo proscrlptlon» . . j

" là  Ics? prosar lpt1 oa lo  of two kindc* . I t i l o  o ìtl 'io r.s i j 
in s tru ra a t for t:?o o c iu ln itto n  of proporty or aa Instmmont ■ !

«  IN  M t l J  *  *LJT :̂ ' nfitirrrniiir

of aa oacorantion oololy f r e a  tluo corvitudo of ju d ic la l i
proccss** ■ .

1 Ilio l a t t e r  fo ra  of p rooerlp tioa  l8 'lm oun,ln  Bagnoli- 
lau  ao "linsltation* and lo  corottisso ©allod eleo "ortiInotIto 
p rc sc rip tio a ,,• ^ . '

*Xlinttati0iì* neaa® tlu r eocfelnetion- ©f. stai®' clalmo osd 
obsoleto t i t le s *  fhl© ìdUid of p rooerip tioa  does ao t ,,

cc tah lich  la  fovour o f . tho . possescor a  aow. t i t l©  of ; mtnoxeliìp 
ivliicli li&d not beesi e s is tin e  boforof * lt ©irply crtìn^aiolioo 

a forno r  oimor'a r ia l to  to  recover possossimi of ilio land*f ^

1) so® Commi 
a a d c S j r ^

«MMmpM* - v o i* 71».1951 » at p*490.f lta llo o

2) SLo^corrccpondine oapròsolon In  t r i a d i  I s  “p reccrip tlon
lifc©ratolr©% , . . 3

3) Ilecarry and l/odc, fino la i? of Pool Proporti;-. 2od o d itio a , 
. 1959f a t p . 954*
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end tbereforo  "operates nogatlvoly by elim inating tho claim 

of a person having a  superio r t i t le # *  ^ ^
On the other hand, th a t kind of p roscrip tion  which" *1® - ■ 

an instrument fo r tho acq u isitio n  of property* has a 
d iffe ren t s&cnlngi ' " i t  operates p o s itiv e ly , lik e  a' convey -  
ones*, and i s  one of tho modes o f acquiring a new t i t l e  
to  property# I t  i s  ca lled  accordingly "acqu isitive  pr© 
eoription# *

fh is  d is tin c tio n  between the  two "'forms o f p rescrip tio n  
has also been recognised in  in te rn a tio n a l law# '• But# sine© 
i t  i s  th e  purpose o f th is ' study 'only to 'e rasdno  the  process 
by which h is to r ic  t i t l e s  arc ’ being e s tab lish ed ; in  accordance 
w ith in te rn a tio n a l law# ex tinc tive  pxocription w ill not b e -: •
d e a lt w ith any fu rth e r# . and any subsequent reference-to  pr©« 
sc rip tio n  should be understood in  the conco of meaning so le ly  
acq u isitiv e  proscription#

gr-?r.arlptlon a^/prlTato law concept. .

■ * Since tho ex is t oaco of the law of nations th e re  has * 

always ~ been opposition to  p resc rip tio n  m  a 'n e t® 'o f acquiring

te r r i to ry .*  '21» ©@mtT»i@s«©M'erntroverey^« ''to 'the  1 2 3

1) Ibid# ■
.................................................... 1 -  .1-:

2) Ibid* " : # ^
3 ) QppeUhoin# o p .c i t .  vol* I* p . 575,
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ap p lic a b ility  of p roscrip tion  in  in te rn a tio n a l la ’*/ has not 

yot boon co ttlo d . |
A© w ill "bo shown l a t e r ,  in te rn a tio n a l lawyers o rig in a tin g  j 

in  English- c p c aiding countries fcavo, on the whole, endorsed tlio j 
doctrine of In te rm tio n a l p resc rip tio n , while c o n tin e n ts ^ . 

European lawyers have been, as a  ru le , ra th e r  scep tica l as to  
the adm issib ility  of th i s  doctrine in  the sphere of in te r  -  
na tional law.

Shore sec® to  bo two main reasons fo r  th is  divergence of :■ 
opinion, which follow s, broadly spooking, the  l in g u is t ic  
f ro n tie r  between the l^ llsh -c p c a b ia g  c o u n tr ie s  end tho roo t ; 
of tho woxldf one of then is  of general ch arac te r, while 
the other i s  sp e c if ic a lly  re la te d  to  the f ie ld  of p re sc rip tio n .

(t) ' .im * .

Seen in  tho broad perspective, the controversy th a t  has
orison in  in te rn a tio n a l law over the  a p p lic a b ility  of the • ■ 
doctrine of p roscrip tion  cannot bo iso la ted  from tho  nor® 
fund^,ontal controversy as to 'th e  place of p rivate  ’law con -

; ■ - -4« : i.« ••

csp ts  w ithin in te rn a tio n al law. As ha® been shown by 

Xauterpaobt, ^  ̂  t i l ls  d iscussion •  s ta r te d  cen tu ries  a/ro «*
.V 1'. : - . . .  ' i i i

1) Xcatorpoeht, £ 
national Law.*’“



i s  b asica lly  a  clash  between the "p o s itiv is t eohool" in
in te rn a tio n a l law and those adhering to  the concepts of *■-

"natural law". "Hie ch ie f postu la te  of the p o s i t iv is t

school can be expressed in  on© word* s e l f  sufficiency* I t  |
re je c ts  the  taking over of ru le s  and precepts from sources f

(1} iother than in te rn a tio n a l custom or t r e a t i e s •* '  7 Thus i t  
views with the utmost suspicion any recourse mad© to  p riv a te  j 
law analogies* fhe opponents of th i s  p o s i t iv is t  approach j 
to  in te rn a tio n a l law, on the other hand, adopt "Roman law os j
a liv in g  sourco from which i t s  numerous gaps nay b© fille d *  !' !

:

Iho case fo r  the p o s i t iv is t  school has been most c le a r ly  j 

s ta ted  in  the  w ritings of the  German ©ohool of jurisprudence,'*^ 
but "positivism " was by no means confined to  the German 
w riters* "recent I ta l ia n  p o s it iv is ts  •«•* follow fee  German 
load*" ^

On tho other hand, B r it ish  end" .American int© m atIona! 
lawyers have "never discarded the idea th a t  Romm law i s  tho 
source most l ik e ly  to  contain *feo reason of the thing* on 1 2 3 4

1) Ibid* a t p* 7.
2) Ibid* a t p , 24*
3) Ib id , a t pp* 17 - 19«
4) Ib id , a t p . 30.
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nany a queetioa of m to roa tiona l la »  . . . . .  - Tho celmowledg..- 
nont o f i t s  Irnnortanca as a mbsl&iory souroe of labor -  |:

nat tonal la tí [has] hecomo ono of tho o la ra o te rio tlo  f©aturas | ;
of B ritie h  In to roa tlonal ¿ilrriDprudoaco»,, ^  2ho Aracriosa p 

tTritoro charo * ©a the Miólo* tho v io»  of tho B rit ish  I'

p u b lic is ta .*  ^  ‘ | í
Lesiterpaohi* though* e la is s  th o t *th© lofluonco of tho |  

Bn^lish cono óp tica l s  not confinad to  l^alieh-epoaldüg 

cauntxlco* ^  and c i te s  to  th io  c ffo c t tho exasplo cc t l>y f 

tho Bwico-Bolfílan t í r i te r  E iv io r. ^  ’ f o t  ho adulto th a t ¡:
* V . ,  I

•tho ro len  of tho [pool t i  v i c t ccliool] e t tho ond of tho (í
ninotoonth oontury lo  tmdloputod • * i t  l o ‘s t l l l  p ro "• {
donlnont todey .• ’ |

1 ) Ib id . ©t p* 24. ' - I t  i© ra th er •xtraordlxiaxy t h a t ' Aogl©-. f 
in e rte sa  In terna tional lowycro comino from coaatxlos viíioe© |

'■ -Eunicipal loga l sy stass havo booa »aam hat mlvmtmt '-in . ■ I
cdoptiñg Bomaa la » , aro , on tho wholo, ñor© inc liaod  to  ¡ 
aáopt fiosBtiiolaar s o i le a i  fo r In to rna tional la»  thaa '¡Jnrlst® f 
o rie ln a tin g  from Buropo Miero tho influsr.co o f Koran law lo  j 

: s t l l l  a troasiy  f o l t  ©» tho a s t  tonal' le g a l 'l#v®l* A üotailod- 
arslyolR of th ls  e to x tllag  phenomenon would cloaxly go bo- s 
ysad tho eoopo of t&ls-vocfc«''^ I t  1® n o tla tea d © ! horo to  do ! 
ñor© than to  dra» ©ttontion to  th l s  In tr ig ó la s  probloia váiic-h,1 
no doubt* éomrwm a  aanogvc^h o f i t s  « a . . » ■■•■. ■ ■ ¡

2) I b i d . 'a t p .  2 f .  ̂ !

3) Xbld. a t  p . 30* '
4) Ib id . a t  p . 31* -
5) Ib id . a t  p . 7 (v x ittea  ia  1927).
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I t  cay too f a i r ly  acsased th a t thè generai vicvo hold toy 
tho "pocitiv io tc*  end tizo adlicrents .of "na tu rai lavr*« ro  -  

rpoctivoly , m  to  tho applicato ility  o r privato-law  concepto 

aud, enologi© s in  tho f i e l i  of intcxiiGtìonal 1cm9 havo toen 

chapina to  a  largo extent tho i r  .rímm oc to  tho exietcnoo 

of in to rn a tio n a l prescriptlon*

( 2 ) Divorronee o f'th o  doflntttom  o f nrosorintion Dotareon
tho a* ont In asta i end, Bnalioh le g a i crotora*

Tío tu ra  now to  tho cocond end moro cpco lilo  roaoon whlcii 
io  Loliovod to  account fo r tho divergane© of opinion no to  
tho applicato ility  o f pxoocrlption in  tho ophero of In te r  •  ■ 
n a tio aa l la*« ' I t  elioni! to® notod ti ia t tho p rivato  la *  i; 
notìona prevaU lng mrjmg e5mtin@ntal" end' -làigXtsh-epeaMng' 
vari toro  rospootiviiy* aa to  thè &xmh m m in g o f  proflcriptlon, 
neon to  too a t  variano® v>ith ©neh other .(ee :üi@ matosofiiest 

juxtapooitlon of fìmm á i ü e r m t  concopta of p rosorip tion  ia  
intendili»' 4© dcacnstxafco)* ; Itone i t  v/ould not oocra to  too too 

’ toold to  ■ coy that*  ■ «ino® ■ thè  vlews - o f . latesm itloaalx Ingres* 
ero inoviiably  ©olear#! ■ toy thè  notte»® provaiÜag."in th e lx ' 
ovai n a t lo m l. l@g@l ©yetaras* thl® variano® o f oonoopt®,®s to  
tho noaning of thè doctrine o f-p rosorip tion  in  m n io ip a l | w  
©houli to  "reolca&e& with as; oso. of thè  a*ln''réaeosia te r  tho  

eonfcrov or cy re la tin g  to  .In te rm tlo a a l prosoription* I t  la  . 
fo r  th itt roncan, tfcat i t  io  thought usofn l to  ' e o n trss t Bensa
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. . . |

eind English lew in  th is  p a r t ic u la r : f io ld  fo r  ■ i t  i s  believed ■■ |
th a t by do lus.bo cojso of tho ro o ts  of th© dispute overhanging f 
tills  problem in  in te rn a tio n a l' la»  say to  brouglxfe rioro c le a r ly  { 

in to  lig ia t. : " j

H I .  P roscrip tion  in  "' : . -

. km fren o rln tto n  in  Epson law. ' " "

Eonaa p riva te  law d istingu ishes between two f  oTm  o f

proscription*

a) SMSjgJBI ; . ; . ........
b) poasasBio lonfit tosiPOTU.

»trimoapio» neons,*the ficquisltion o f . owuMeahip by can'" 
tinned possession few a  c e rta in  tino* ^   ̂ oadwag availab le  
as a  nod© of acquiring t i t l e  to property In  eaaaa, *iOmxm a
person i s  in  possession of .property as owner t a t  -w ithou t; * 
le g a l t i t l e .  * ^  ,. According to  th is  doc trine , the possessor 
junto tifcalo aad hggm fid# ^  &arl2a£..t«iB yaara -of land and:;

O  > ? tKB

2) lo o . awnaata of Swan a » .  3rd ed ition , 1952, p. 115. '
3) Eio rojuixemont of cool f a i th  was dlcpansed with In  ce rta in

H g - | | |g |g »  •o o M re rd ,li’UlUOl 
p. • 1927,
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durine 0210 yo or of rovoblco acguired a p ro p o rti 1» tho lond
(1 \

o r m vablos tóiich hod not previaiD ly l-olon¿;od to  h i» . % •
2ao in s t l tu t lo n  of usucapió waa o r ig im ily  confinoci to  

nroedi I ta l ic a  end vm  cnrailahl® cololy fo r  Boma c i t i  sono.

I t  woa extended In te r  to  tho provineco tòtor® i t  bocor© Imoun 

under tho nono of ^posgsosoio Xoivri torpori©*. ¡Fustinion 
bicndod tocothor tlioeo two ln o tltu tio n o  and con ferrod tho 
Tight o f pxoporty o»  a  porco» who liad pocccscod rovoblcc fo r  
throo yearo and lacovables tor ton ye oro in te r■irar esenteo and 
twonty re ero in t  or a toan tes. provi&od tim i ti®  othor roguire* 
recata coaerntial fo r  ti® oporatloa of usucapió or noggèoclo 
lo n rl tecieorla woro coinpllod i; i th . ^

Thau both usosaplo and posgosalo donai teemorf,® ooaf or 
upo» a  por con tlio r ig h t of proporti whioh io  dld not har® 
prevlouoly, curine thoroby a» oxig inally  defectivo t l t l o .

Both aro maourod ty  a dofin ito  pori od of tino# tho' loagth  of 
wliioh la  fixed by lem»

In  additi©» ' to  tho do two ' i orm ' o f ' prM iorlptloa' thoxo tías - 
i»  oxietenoe ;a»otbftX Wud of pxeoeription, • indo fin ito  i»  tin o , 
wiiich wa* «vaUablg.vba» tbs o ric i»  ®f posagggioa waa.not ■ 
capablo of proof, i . o .  whea »©body om M  re e e lle e t that i t  '
Itad belooged to  another p e rso » ,. Ib is  Idnd of p roeorip tioa , 1

1) Beo, © p.clt. s t  p . 119,

2) Beo ib id . a t  p . 121.
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hnown no "vetnotao* or »ontlnuttao* ^   ̂ does not In  i t c o i f

confer a  r ig h t o f property on tho possossor, but ra inos a

presumption of possession in  Ms favour, thus re ly ing  on a  -

p rin c ip le  resembling the  woll-teovm le g s l ssx in  wo ^ j a  ■
uraQgrure.ri.tur rit©  e&ae ac ta»* Shis presumption i s  not irr© -

buttablo  end •facto  which ind ica te  an unleitful o rig in , rebut
/*»%

tlio proscription of tm o so r la li iy . •
.. I t  should bo mentioned, however, t i n t  while usmmio 

end noogesBlo lonidL ■ tosperte  were re so rted  to  as so le ly  
private-law  in s ti tu tio n s , r© tactful, on the 'O ther hand, 'found 
i t s  app lication  nfdsly. in  oases in  which r ig h ts  of public o  
character .were affooted (o .g , rig h to  re la tin g  to  public ways 
or watercourses).  Moreover, .the doctrine o f wfeagtap *
owing to  I t s  U n ite d  scope of app lication  in  d a ily  l i f e  -  has 
in  fa c t occupied a  ra th e r subordinate place in  Honan ¿urlo  -  

prudence* 1

1) Other to re s  used txo *
praogcrM tio.issmsxte

2) befnburg, 8th  ed itio n , 1911,
■- vol.v^-1, ■ pe^I^T^Eire^iHimEHoFlDayos *faisaoh©a woloho’

©in© unrochtnasoige Eatat©hung ■ dortraa, antkr&ftan d ie  ■ 
TJnvord®nhlichlIOit•,,

3) Ib id , a t  p . 379.
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B. Prescription. in  Snrlìch  Law». ■

Endlich law distinguishes botwoea cordon law p ro scrip tio n
- ■ f

and p roscrip tion  ander tho P rescrip tion  Act , 103.2». At corroa 

law "the basis  o f p rescrip tio n  i s  th a t i f  long enjoyment of a 

zieht i s  shown, the Court w ill  s tr iv e  to  uphold tiio right by 

presuming th a t i t  had a law ful origin**
. As to  tiio length o f tin© required  fo r  tiio establishment 

of a  p rescrip tiv e  t i t l e  "the conclusion reached by th e  
Courts was th a t [a  person] ru s t  have enjoyed the r ig h t f o r . 
t i ro  irrnerorial* ^  o r , as i t  lias boon caidt "during tha.

/«a\
t i r o  whereof th e  memory of ran  runneth not to th e  ooatrory**V/ 
"legal memory* was re la ted  back as fa r , e# 1189 (t.o*  t h e -■ 
f i r s t  year of the reign.,of Bichard I )  and, be©»»# of th e  
in p o ss ib ility  of l i t e r a l l y  fu lf i l l in g ,,« o h  a  requirementt ; 
the cou rts,have showed ih  enc Gives w illing  to  presure tim t 

cmjoyremt has la s te d  from 1189 i f  proof ha® been forthcoming 
of on actual enjoyment from m  f a r  as liv in g  ■ wltaossM  could ■„ 
op ©alt. f*) A period of twenty years would usually  bo .. • 1

--i ■••••■• * •

1) Megarry end «'ado, op*cit. a t  p* 802*

2) ? - ^ Xa °* p fT h :! 'i0rn *** 0t r'0<a -**rqga*te - e i l t io a ,

3) Co. L i t t .  114b.

4) Clieshiro, o p .c it ,  a t  p* 472*
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cuffieicm t -co xaico cucii a  procuration* ^
y?rsn procusptlon of "regalarity* • 0:1 whloh ooneum.lav. ; 

prescription le  hased, Ma round'ito application oleo in ilio 

lora of tho legai fic tio n  of tho "löst grant*, chicli precumod 

thè existence of pronto in certain casos of long enjoycont of 

r i t i l t# n
Bolloving ilio p a tte rn  se t by Roman late, Beglich law.::. 

reçLuirao fo r tho operation of pre s c r ip t ion thè u ser to  ho a© - 
o f r ig h t taso v i .  neo clan , neo n reoario ì •

O'w’lng to  tho doficiencioo iaheran t in  tino p rescrip tio n  
a t  corran l a t r  •  in  p a r tic u la r  tho d lf f ic u lty  o f persuadine , 
fu rios to  prosano croato to  have boen lö s t  whon they ìaiow th io  
ra s  not tra e  -  tho Proscription. Act. 1832« was eaacted. ^
Beotie n  2 of tho Act protides» in te r  a l l a , tlm t an o ne ornent 
which had bacar enjoyed v ithout in te rru p tio n  fo r  a  po rlo ! of 40 
y coro eh ä ll ho deonod absoluto end iadefeasihl®  unisca' i t  waa 
onjoycd hy som consent or v x it te a  agreement* ■■ j

Howevor, i t  Ehould ho homo l a  cilnà th a t ■•tho'lo t. i© oaly j 
cupplonontory to  thè  ecraaon 1 m  -  i t  pzw idos m  odditional 
nethod of olaiœiag eoseoenta ' ì f ,  'fo r 'instase# ,' tho  ! 1

1) harlin^jg,t-G ilt. (1864) 1*. md I (t p . 329 at p . 334..,
2) l a i t o n , . .A-Joa. (1881) 6 4 .0 . p« 74© ,,at p . 804.

X'OX iì ̂ *

3) I%gsxry, and ledo, o p .o lt .  a t  p* 8 1 1 ...

4) Choshiro» op.olt#  a t p . 477*



claimant I s  uuablo to  show enjoyment fo r  a  s ta tu to ry  porlod 
• •• •••  ho nay o ith c r  prescribo a t  comon low or invoho tho 

doctrino of tho lo s t  grasit*" ^
English law, th e re fo re , s t i l l  concoivco two fetndo of 

p roscrip tion! l a  caoh o f which tho tin o  fac to r f u l f i l s  a  
d iffe ren t role* In  p rescrip tio n  a t  common law tho lap so of 
tin o  lo  of probativo value in  th a t i t  con tribu tes towards tho 
strengthening of tho presumption, of reg u la rity j in  s ta tu to ry  
p roscrip tion , on tho other hand, tho lapse o f a  c e rta in  

period of tino  fixed  by tho l e t  i s  tridicpcacablo, since t in s  
i s  a  constituen t element of s ta tu to ry  proscription*

C» Conclusions.

Pron tho for ©so ins comparison o f p rescrip tio n  in  Eoma 
and English law tho following conclusions nay bo drawn*

In  Boaan law tho tin o  fa c to r  la  a  constituen t olssaont 
and thus of overriding importane© both in. uaooanio and in  

posooosio longl tg p o r lS » while H ÌB ilS #  hoiag an instrument 
of tho law of ovidenoo, I s  only of minor significano# § . tho 
rover so i s  tru e  o f fingllsh law*..- 'fiero tho oemon law notion  
of proscrip tion ' s t i l l  prevails*.' -tra s c r ip tio n  i s  regarded ■ . 
ao being basica lly  a  to o l of fee law o f ©videi»©, ; 1

1) Ib id , a t  p . 433



22

sta tu to ry  p roscrip tion , which Is  most .akin' to  ucmoanio and 
poososolo longl tenporis i s  only supplementary to  comoa law*

Conoequontly, in ternational lawyers tra in ed  in  coua trleo  
who do leg a l system  aro rig id ly  rodQlled on Homan. law potterrua 
find  com d iff ic u lty  in  reconciling the existence of pro -  
sc rip t ion with a  Inch of a  d e fin ite  period of tin© fixed  by - 
law, cinco the t i r e  facto r io  fo r then an e ssen tia l element 
fo r th© operation of p re sc r ip tio n .■ »Jurists o rig inating  from  
common law countries, on tho other hand, apparently having 
in  rin d  tho doctrine of p roscrip tion  at' comon law, ero le s s  
irprococd by th is  d if f ic u lty . Shus i t  i s  not unlikely  th a t s 
whoa roforoaco i s  mad© to  tho doctrine of p rescrip tion , the 
rinds of a l l  lawyers or© dominated by ce rta in  p riva te  law 
concepts drawn from th e ir  respective' run ic ip a l leg a l cystoma* 
T.:o re s u l t  i s  th a t misunderstandings eric© which toad to  - . 
confus© the issues Involved in  th is  ra th e r  controversial - 
f ie ld  of in te rna tiona l law.

I t  i s  therefore not 'altogether surprising ' th a t a  w riter 
and In ternational lawyer of high d is tin c tio n  has gam  as fa r  
as to  suggest the complete abandonment of the term "pr© 

ccription* and'■ i t s  su b stitu tio n  by the  'tecs'-N»JUidMfiti©a% . 
explaining th is  Chang© in  terminology, by saying tha t, *to 
avoid useless discussion, th© term ‘consolidation* is
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preferred  to  »acquisitive proscrip tion**. ^  ' |
. . ■ ■ ■ .  . .; .... .. . : ■ |  
IV. D octrinal reasons fo r  the  existence o f p rescrip tio n  , |

in  In tern a tio n al law. fv
/ . 1U U T -  | ;|,

A v arie ty  of reasons has 'been advanced in  tho  w ritings | 

.of p u b lic is ts  to  ¿notify  •  frou  tlio doo trina l point o f view •  I 
tho existence of p resc rip tio n  in  in te rn a tio n a l law. f i r s t  I 
and foremost aaoag them is  the need to  preserve in te rn a tio n a l \ 
order and s ta b i l i ty ,  cinco tlio repudiation, of tho doctrine of 

p roscrip tion  would e n ta i l ,  in  erotica» words, *a vory in  -  
convenient conclusion th a t controversies concerning kingdoms 
and th e ir  boundaries arc  not ©a^lnguished by any lapso of ’ s 
tin©** ^

. V attel voices the oano opinion by saying th a t " la  
tre n q u ilito  des temple®, 1# Saint dos s t a t s ,  lo  bonliaur du 
Gonro-husiain no couffrcnt point quo le s  t  Os sessions, I ’lirpiro 

o t lo s  m itres d ro its  ¿os nations dcncuront ia o e rta in s , a l lo ts  
a con testa tion  ©t toujours @n ¿ ta t  d*exciter des guorrec 
casg laates.*  ^  •

I

2 )  # * & & £ £ * * *  b y  t , h T O 9 U *

3) Vattel, Droit des Gens. Book I I ,  chapter XI, section 149.
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i l l  (2)ITiis reason i s  given also by Aadinot* '  '  Xnuch illo# 
IIoll# ^  llorskoy# Lavrroccot lindloy# Ilyc# 

Opponlioin, ph illinoro#  VoryldLost Vioctlolro» 

and Beaton.

1) Audinot. 35© l a  P roscrip tion  Aooutoitiv© on Xroit..Xnt0r  
national t i m e r T W r t e # p T T O  e i ¿eg.

2) ra u c h illo , T reito  do I r o l t  In te rn a tio n a l Public . Ct!i cd. 
1925# v o l. T T l> M F lI7 T rT F ir* ~

3) Ilo ll # v̂ Q̂afeiS©[_j§̂ __|l '̂tQ3̂ aa'̂ .iC83lll XtQffi# 8t 3i od. 1924# p. 143 •

4 ) Horchoy# £1%© SaaeatlalB of International Pnbllo law. 1912# 
P* 100.

5) Lavaronco. Tn.o P rincip leo  of In te rn a tio n a l law. 7th  cd. 1923# 
section  78«

6) Xindley, JIjOQtt,,JL:̂ i JL*t# JL oiot of

7) Kyo, Xe Xrolt In te rn a tio n a l, (rev ised  edition)#' 1912. v o l. 'XX# P* 40* .’ ... I'rriT-TT,,„u..̂

Q) OppeaJiclB# o p .c it# , v o l. X# p . 576.

9) Pliilligoro# fiflaaeslaHgl^g Ifam-ltoftBgiiatlPnal Xmr. -3rd #d* ■ 
1879» v o l. XTpp. 3®1-3c8 C ^ ^ ^

1 1 ) i®atlafc©# In te rn a tio n a l X,aw. 2nd od. 1910# p a r t  X» f  * 94,

12) 3 f a tea* £ tes&tg__fi&..In ternational Law. Bana*» ed itio n ,1066» 800. 184.



lo r  O rtolca ^   ̂ p ro ccrlp flo a  la  "bocel 011 tho tboory th&t; : 

a  S ta te  vhtoh b a l m in ta ia o d  order l a  a  tox rltoxy  ead :

doYolopod i t f was c n t i t lo d  to  eoversiííiity over I t  acninst tlio 

fo rncr peoeoeeor who liad &o£lectcd tfcat tc r r l to ry *  ^

Crotluo cent tosas as oa edditioa.X. róoson tho procsrxd  ̂
voluntar^ abardosEoni of tt© fo rra r  p©cdocdox*s richto» claco ? 
•oilonco fox a  Icn^tlx of t i ro  w lll oleado coca oufflolcnt to  • 
iaply ntaidoncent of ücaertfcip** ^  1

droag othox xeoaoao tha t aro occasloaslly edvaneod oso f 
ni^ht sen tios tbo creucent occarding to  t¡hich p roscrlp tioa * 
la  *iho puniohnont fox eoglicinüo"» fox *11»  miib cgainct 
tho indoloat ead t  lioso uho aro car aloco of fhelx risible** í

Othor© CGala tia la ta la  tha t tho re a l xo&soa fox tho ' *

1 '  f e g J t e s g u l i ^  lo  floradna Xntesnattopi&» í
*©</* » p* t<?* . |

2) fleo to  tho ©aso o ffe o t Yoxykio® op#cit* a t  p* 31 and £¿reiS&CE

ts o  ualtod  S ta tes  Socxoiaxy o f  S ta te  Olaay l a  a  l e t t o r  to  ¿ 
^ S ^ u i ic ? ^ €am0o^ ° ^2 dase 1030| as repo rtad  l a  03 t*«W | p* 1280* \

3) Grotlus* o p .e it*  loéis: 11» chop* xt* .eoe* t i l )  coo a leo  !
Yawwol» o p .o i t ,  fcoofe 11» chop. XI* aoo* 140) ©o© aleo  l

-Yeryfcioa» © p .o lt. a t  pp* 10*28 oxtá mmxmtf  locuo lt«  a t  ?
P* 313* •

Vo^* H» x»* 123| »00 ¿ I eó VHr^Hóo» o¿»*oiY* e f  »p * !23*30* 44 *



$6

esistono© ofi presoxiptì©:» is  ...t&u&t thè- lepeo of .tias»,iaaìi©a i t

incroasixi£ly; d i f f id a l i  S o r . e © Intasi,to sui»piar ©»y:positivo

ovtdoao© a®, to th© origino of Mo t i t l o * ^

. A ll ; fieno vMXo m d m U Q ù lw  m n t & m m  alo  ■ •

r a t a  of ■ practical tfie&oa end ©sptdieB©y§ / ftoaa - to  .ignoro tiio

faot tlmt| 1 olthou ĵti' oo2»idora^i«»»,ci vthl»vlElad:»laibk v 0 X

tm&@rly;th© àootxln© o f . ps©script!©» l a  « ìy  glTea lfi£o l':

eystea, i t  is  aot ili© p x to ip lo s  s©f©zx©4 t© that

Introduco, thl© dootxiao l&to..tfc© law* Stia xoasoaluf .Imo

.thorofor© m t .  m i th  th© ot^ootloa, xigltily, i t  is  tGllovod» ' )

f ia t  thoso fosadli3g in i essai tonai. pxoocxlptio» oa suo&

dootrinai grsunds * f m t  isso ©enfasi©» m t m  X* opportunità do
%

la  proecriptioa, loa zaino»» abstraitos $ui .coni a »a f m m x

ot ca roooimaisoimoo positivo por la  volontà ©oHootiv© à m
. # f>\ •

Xtate** '**' Horo xoQoatly P la to  lino orpressod a  s ib i l a r  

vicw ty  ncdntsining th a t  *000 f©Messo»! s p&ilosopM&ue9 » 

othiquea ou polltlcpios *►  seraloat H» oosmss aux prò • 

ocrlp tions du dxoii in torno  o t j^pe in s t i ta t io a s  in  dxoii 

in i orim itonai quo l*oa Q ualifio  oliarsi » a ’au to rlo ea t pas a  • 

a s c in i le r  leo  im m  m x  antro»* . On 1 os rotxouvo :o» affo ! a 

la  baso d© tro o  aoabreuces in o titu i io n s  Jurtdigiies M e»

1) Yozyklo©» .op*cit*. a t

Z) Csxmgltezi* in /Jiarmi~Becnoil». (1929) voi* 1» P* .*./*?;



* *

!
¿latinóte® principo: d®' aoa^rotroaotivit® des -loi®» ■* ■ |
principo Pasta eaat narrando. «► principo d® la  roeponeábllito j

in to raa tloao lo«* ^   ̂ ¡
■ Siso soso a n tte r  goos ©a te . cay tím t * l, 'iaa tittttic ¡a  [do ]

/ /,»y /proocrlp tlon] fmpposo *»***• n a  o ta t  s a c io !  ílo^a ©raso®*

E llo  imppoo® tm eyetoia® jorl&lquo émlu® i » !  roospxend d i«  

procederes•© tablics do cró&tloa da» /reglo»« dos «o toe-o t dea 

t i t r e s '¿ o r ld ia u o s  ©nseoptlbles .do-transiere*  ;de*. d ro its* * /,:^  

Sima I t  le ■ no t tli© áb e trao t Ideas .rctócrlylnc tito ¿cetrino , o í 

preeexiptiesi, trafc .*l®-.eyet«o;;4ttiridlta®/«Mine* tlm t oaabloe 
aaj' g iren  Xaw to  ©dopt' t h i e ■■ p rin cip ie*■.■ c Xt..io..t¡xo3foíoro ■• 

üurprtslng tfcat~"m elent'"Itftiepataos did so t r®aogni®o 

ln o t l ta t io a  o í  p reocrip tie»*  Jka h&a beta  ©hoaa ts? lis to #  

tho c&oient le g a l  oyetona o í ch ina, India and Peno ignorad 

th i s  ln a t i tu t ie a ,  ^  Xt r t¿ h t  lo  qnostiosed o h e tte r  labor *». 

natloaal lew, la  ita  prooont rudtnaabary e o n d ü iea , te s   ̂

roo lly  aoM,erfo4.tlj.#...afeatiio o f a *syotG2» ioridlojoo. erais.© 

q^l'.ooaprosd'.dee procedures oto&Lle* :ddS:r©#o»*,.doi,,aeiteo,,,,:,

2?»

2) Xbid at p* 392» 

3} Xfcid.



o t dàû t i t r e s  J a r iûl^xm; cacosptlM.es de' tisnaforea? des 
droits*« : :

1« fo r  tti® theozy of *iha prc&irotloa o f akaMom©nt*f

i t  «roùld'Qppats? th at l t  jresto sa  a le g a l incoRsictoaôîr# "’ ït  

ovexlooks tbo tmt tfcatf l f  th©: atomdonsQïïtî e t  a d ispute! 

tarrltavy le  to  l® prommed* i t o t  terr iio ry  eonsewaafcly 
bôcosiQo ~roe ita llitia  mâ, i s  thus opoà' to  a o su isltio a  Iby

oem^atioa* v: ■Sréeetfcptlon* hotfwar*' ir ta e o d  o a 't o  reversa 

ûeous©tioaf naaely, tfcat .tfca previous mmor fcas riot eivoa  

Jrtgfafce* 2 d s  là  'i&y «par la  proscription va otro  

acquis tm t itr a  a  XMicontro do ^ a sa ia a  soaverals» o*ôet»a- 

4 ir o ; tedepOTitenoat d© 1*ascentisoat da e e le i* e i ** ^  ̂  .. ■ ■ l a . 
otkor wordet preooziptive ri£hto,arô eo le ly  bj
aâvorso lioid iag, 2̂)

K » coûtcation, aceording to  vhlob. lateraatloaaX pro -  

ccrip tion , 11k© m nioip& l proccrip iioat aaouatia to *iko 

punicLanent. o f aocllseaco« fcao keoa c^autated upoa ty-fctorxo . 
Dupuy-aa.loog Ugo as 16T0# «kfia 1® ca iâ  tk a t proscription :%îss 
•imo espeoo do polno gso la  l o i  ia f llg o  wx négligeas«" "

" . ..:: -■ ■■::■ : ■-. • '1,0 ■
1} Bookott l a jîagao la e n e ll» (1934), vol* IV* p . £48,
£) Ska thoory o f il©  pre-rür.ptloa e t atmidoaaant Mo bot» a ies  

ecvoroly cr ltio tso d  ty  VoxÿfcioQÿ ©p,ett* &t p# 271 î>y
C avagiierit lo o ,o lt , a t  p , .400*.. ead t j  Im eM iit*  oy«eit*. 
o.« p* .751# . . -. ............... .
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30*

con trovcrsia l nature Qf t t e  cub4®0't i s  woll i lM te z te o d .te  

t te  w rttiaso o t  Grotius» alïosdy..- ooatal teoa tho eoodiJ o t  

t te  srgauoats wtîicli woro .dater put Xorward te  .supporters 
o t in te rn a tio n a l p ro sc rip tio n  ceâ t te îz .  opponotes■slikô*

Grotius* Tious ou t e l s  o u tjso t ar# ttss, frora te in s  tcaôfai ** !

vocal. ^  ). . lu. lais «Mar® lltem m * ( i i r e t . fiiMXoted .i»  1609) 

ho ro iec tod  tlia Gxietoaoe ,of „ ia to raatlô im l /p rç sc rip tle a . 

"p reecrip tioa1*» ho argucd» * is a  n a tte z  ot ..çuaioipsl' lsti$ ■■■ 

•hoaeci.it' osamot te  appltod as tetwotmXGMgs.oz ar:.tetw®e»\ 

fr©o aaâ indopoadout joutions $ fo r  i t  io  tæpoaoifelo t e  *«-* 

actjuiro t e  ueucoptioa o r p ro sc rip tio n  tM»ôO whioh cœmot, J,fit 

tccor.o proporty» th a t i s t vMch a rc  »ot oaiioeptiMo ot 
pocsosoioa or ©f «juasi^possosslon sud idaich ças&ot -te 
allouât©d.*

lu  M s Xator y sars  G rotius1 vis®» on te l s  s u t j s s t  eomi

to  hav© undorcoaa corn E o d iftca tto a  and i»  M s *M..fem JM lM

m .l t e l ? * ( f iro t  pufcliohod 1» 1625) te  «pialiflod Ms t e s te r  
xojcation o t  iuteruatioïiül prosexiptiou t e  soyi»^ th a t •ter®

1) testa olreody point©d eu t t e  teuterpacht* lu  a
- d iffe re n t eoataxt» " th ls  oontradloiory a t t i tu d e  *•* i® 

anasing c»ly ^lioa uo fo rgo t tlm t sono ot t t e  d if f ic u l t ic o  
i a  th© u r i t i s ^ s  oX G rotius isïiich pumlo tùo studont end 
©orximtator ma  du® to  tha fa o t t e s t  «¡æaotiteda ©X terni»© - 
dogy csm o t te  regarde! .ta ou® of t t e  acMsor osante ©X t t e  
g roat lauyer.*  (Lautcrpacht» o p .o lt*  te  p* 13}#

2} Grotius» îtero^M termi, t r a n s i ,  t e  Itanofti»* 1316» o tep . VXX* 
P* 47* •
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5

ariaoo ja groa*. d im c a lty  e z m z m iv c  t o  rigidi,p f . uoupaption# | 

Xhio. Et^jfc... l e  Introduco«! ty : G ir li .te?» t iro  of ita  o*»

naturo Ima no. off©olir© poworj 1 «  notbl&g la  4©ao l  p t to »  

though ©roryllsing la  dono in  tin a **»**♦  [ItJ  oamat.tard.. , 

placo featwacai tao. freo pooplee or ìdugs** ^  $!ma k°v. 

ro^octcd tho . Moa, of internetional usucapió» lu t adoptod & oa 

losan lau tlio eonccpt of im oaorial posa®*®!®®* •.-. ^  Yiew* 

"sino* timo boyosd tíi© -coacry of .naa lo .j&orally a®. ^  ■ .*or®

infinito*- a ©líeme© atar eooh a .tic o  wiH. a l f a y a . t o  

ostatiteli o. Aorollotf. excopfc t&oro ara - vo ry . etrong í a s w  oa 

tho othor ©ta«** ^  Ho .timi «  to  «gao .thafc-,.?n poteocd o»

qq 'Ìxìq Xoyond joacoary untntorruptol ©nO-not O0CGS3p8nic& with
(3)tmy apposi to  tuatio©» aboolutoly trsnaforo pwasrelxip**

In erottilo1 opinion *tiao.-fcoyoad tfco ta»aory..of nan* atout 

accatuxy* "tee&u&o tho caroon torst.of Imam, Xifo. 1«...a ..

InolroO y©ars*» ^  and lio as mino 4 't o t  «nationo Juaro «groad
■ ■ ■ ■ " __ (5 ) ..■npoa :tilla* ©isa© cuch a  rulo tenda ' grostty - to  pasco* ■ « * i)

..1). Grotlus* X© temo B o lli so peata * taranáLatoO W  ■ tow oU t ., . 
.^v,1853f ;. l ooHT"li¡’x' - -,,< .

2 ) XMd* Im o k  XI»' to p *  X?» eoo* VII* ........  •

3) IMd* looln xx» to p *  5Xf». ««o» 'XX* '
4) Xbid* Íkx&  IX» to p *  XV, ooo. VII* . . .

i )  IMA. boo!¿ XX» t o p .  IV» eoo* XX. .

. ■ ■ . , ■ ■ ■ ■  ■ . ■ ■ ■ ■ ■  :..:■ ■

■■ ■ ■ ■ ■ ■ . ■ ■ ■ ■ ■ ■ ■ .  .'■■ ■■ ■
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fiais Grotius 'drew & simrp d is tin c tio n  between tisuc&pio , |

and l£xo3ÒrioX’'pO38O88l0n^fu4#^'Vi3lla rebooting tJso fom er* ¡

Mooted, the' la t te r .  fo r 'in te rn a tio n a l .law* ■: - i t  i s  :■& . s a t t «  j

f o r •re g re t■ that. iMj#' dictliJOtioa:fea#;aot :toeaé Ä w i^n/followed i 

siasQi ' ©ad tlia lîidesproaâ teiiäeucy to  confound tilosa tuo 

d iffe re n t aspects o f:'p re sc rip tio n  ha# undoubtedly c e s t r i  **1 

touted towards increasing  the''confusion tim i b£m. o v e r . since* - 

p ro v id le d ':in 'th iS 'f io ld ’'of in térnattònalilaw * dsooMiunly* 

tiisso two aspec to -of the. p roblen w ill  toe' duel! :w ith : ; • ■ 
eopsratelÿ*

I t  nay bo sa fe ly  n à ta ta lu cd  th a t  th e  iadLotcffioo;;Ofu.: :̂,>;i:i:v- 

im em oriel poséeselo» in  in te rn a tio n a l law hm  gained conorai 

scoept m ee cieang l i t e r s .  È tm  suedi f ie rc e  opposent s  o f ; '

in te rn a tio n a l usucapió m  Hoff to r  t ■ M  De Doutor» ^  end 

H itis r  ^  lavo espoused doctrinos v i r tu a l ly  eanuaties 'ta  th e  

recogn ition  of ilio extntonc© of irsacscriitX pocoossio» in  

in te rn a tio n a l law* maey ad e lt th a t  & long ® 4  undisturbed '

possession of a  te r r i to r y  s trong ly  s i i l i atoa i s  favour o f 1 2 3

1 )  m  e a ’

2) M  leu té r*  po D roit In te rn a tio n a l Tubile g o e l t i f » 1923» yol« 
** P* 34-1«

3) J ly lo r*  P rincipes dn laro i t  dos dong* 103$* vol« 1 9 pp* 1Ö2 •
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tlio pxosttapttoa th a t  tH© S ta ta  ..Sa  posaecslo» M a tm 02*1n ia a lly  j 

v o lta  t i t l©  ©vox m a  to rrlto ry * . -, **m  po stu la to  o f t ì i is  ,. |
.tona of p ro o crip tio a  i s  tim i a  .©tato :Of. t&inca e x to »  J

o rin ili of ,uhloh lo.u&cext&Uu. ;.-lt . i s  iBposstll©  to  prove ; i 

tiM tlior tiio orinisi o t tfcie ©tata. o f o ff  aire. la. Xoeal o r 

lU egol* . . it-  io  thoxQtoxo pxocussod to. -io Xonal*". Goa * , 

eo^m iitly » i t  Imo bmn e r^ io à . t&at . poosossl©». &© :

ao t croato  nm  righte*. l u i  confino© l t s o l f  t o  loallftu  

canotto» to  a  co ri a ia  ©tato of tld aco  tii© orig ine ■tòlteli l i  

io  inpoceiblo to  trac© and tòlteli io  tho refo ra  a&ousseA to  to ro  

cono lu to  cadstoaco in  c e a fo rs lty  w ith thè A©nel ¡ro^ttireaento*

l a  o tto ?  word©* . i t  dooa ao t mnfes & m v - titl©#vii;:,©aly
-------- (2)

coaoecrateg a  t i t l o  liiic h  haA alxoAày Mao l a  esictcsi«©* .

,, Hoticvert - iissooorlaX fsecce©ioa l a  i to o l f  s iise li fcO;vt©o 

aarxmt a  concept -  .evtm ly  ilio wldeet ©tretoli o f tentim i.!© » » 

to  capo wltìi tbo  nococsitieo  of. iate*sm ttoaa3L.,©rdiìr*..,oiiiC® ,. 
*thoro aro  tm9 vory £ow§ t l tle ss  o f trhiefr i t  eoa M  e o ld  tihat : 

thoy to ro  lao tod  t e  ©0 loa&t .•ga#i l . © c t . t e 6e^'W»0 -^ ..^?qxi^ 3f: 
l a  proavo d fimo c i tu a tlo a  d if fe re n te  e t  -p^xeomo»©

1) Jatacon, Aaaolcltlva yrec.w tytlen in
m a  ( iS S O T p rW o T o b q i.a l iO J li ,  ... .

2) i'iia earroctaeBS of tiils viesr lisa tìoea-doutitei liSr--®®®®'--'-'̂ -
tiritera* .... Qop~ ©*n* .ToryMoe *©11« .;at..pf,.44* :tu  1 *-
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*

go■:gooTlcÄtr d*ca. m o Ir  entenfl» parle?«** ^
- Owing to  -tho; lou^OTity of . tho trabteob 0 ©t Jjitorim ttayal

law, tim thocoy.'of :taen o riö l' 'pooeeoslon, :t£' 'l i te r a l ly  tafcoa, 
io v irtu o lly  irprsotlcalO o ;fmd tho':.t in o - lin it. of 100 ''yoarßf
^  ß ^ o s to d  Xj:a ro tiu s ,' wotiM tso/:eortai!üy .:too c&art a 
poriod to  -jo stify  tüe aosua^tioa tim t i&o ■ »ossary-of ö tötea 
fa lls  bims. whanovcr tboy liavo to  rooollcct ovonbo vhitth 11©

furtitoi? baofc* fhio ra tlm r- a rb iträ r?  
by Oxotius l& fao t transforaö ''toossorlel siosaocmiasL i» tO ';-'V- 
aaucgpio tho oziatcaae of whloh: An tho gohero af in to r -  

national law Grobins m utronvoaely d&aiod«
fimo tho eorrcot Tlow coons to  hmo b?on'fitatod b y  

. «ohaasoa xäixm fea eoid that* fron .tho polnt.of triow o t  la te r  • 

national low,. ltaaaooriol pooGosslon tu o f ?- corpcrfttlvelar. 
minor Irportaaoo tmd that "tho re a l fie lst of oontroveray is  

*«fcotfc©r tim t form of »oospisltiirö preocriptioa1' wMcli'pr# '*» . 

eapposc-s. m . erl^trmXXy dofootlv® t i t l e  itm t:*Moli/reXie«t. o a ,,.... 

poeoosaioa for a xoaaoimbl® period of t i »  to  e srö ;tbm to te s t, 
or ln  oihcr woxda tim t form, of proeoriptlöa ‘«hielt 1® steiii't© ":

 ̂) do.mgoa, loo*elt« ot p«; :339t tshoar© ho.'qttotes th i»  dofdaitloa
ox .ImoKoriai. pocsessiaa whioh \ t m  civon. .by tho £ril3aasl.,itt :.

Ä f f i t  orbitratloa bctrett* Austria imd■ imagory coa **
oomijas eortoln la&ee.ltL öÄ ioia*  -. . fiio «orbt&al «ward om v:.':

femad ln  0 mDG (Pouxihm coxiö) <1506), p* 196* • f t#  
paosa^o quotod «ey- te  - IcnaA- ab p* £‘0T ther©*'~- - ..... -  ....-.... -



usucapió (proKcripticm pxoprcaaent dito* tsa soco m tlioro o e !l 

i t ) t i  o c* rcoogniaod doctrino of In te rn a tio n a l latí** ^

■ Grotiuo* negativo vlosr ae to  tho c .pp llcabü ity  of
usucapió i a  in to rn a tio n a l law to a  airoady boca inücatod*

VattoXf Gsi t*i© othor hendí toiatutnod thct ugucapio uas pcxt 

©f tii© Satura! !au t and tiiexoforo o t  th &  Loar o í  üationc*

Ho aecoptoii ln to rn a ilo n a l usucapió tóiioh to defino! 03 

•i*ac£U inltioa du doaain f  ondeo sur uno loagao poesocoion 

noa iatcrronpuo ©t mn  ©©atóete©** ^  Ho b lun tly  adnittod  

th a t ''lntoznotiónsLl law did m$  prorid© £©r tfao .opaxatioa of 
usucapióf but to  aaaorted th a t th ie  pxoblesa ooulá to  co ttied  

by custoa or by txe&ty* ^3)
Tho Xator doctrina! dovolopacnto eotocrnlng th o  tjuestios

of tho oxiotonc« of latoraatioaal usucapí© nay to doccribod

aa a  constant ®tTagglo botwooa tho "Grofciaafi*.-8*&
«fatteXlana**  ̂ I t  %oulá appcex that oto lo  aot nido ot£ tho
uaric i f  oao eaya that# oa.th© wto!©» « ib era . ©ocd» ^ ...

* (**«-)c©;:n©a«law comitxle© hato tumod crat to  be. *?a ti © liosa » 1 * 3 4

1) ‘dohtotoi lo o .c it*  . ot,p* 33G* ......

2} Vaibel* op*cit* booíc Xl#,oSus?*.,SX».,s.

3 )  . X M d , ;::■ ■ ■  i.:.-■ :r'‘:e . ^

4) Hall, op.clU  «« r>.1*3) Hr:rs^ y . 0P*=«- ^ â ;  | f ^ 7353
marrónos* op*oit* e t  p* iCOf - di ort.oit*-ut :35Sl XindUy* ©p»©Xt* &t pp* 17MB0* Uiwftfcon*

.■ p . 200.



V t e x ó o s . i u * » p  ty  tuo fìrnaim eoliool 

e* le g a i  t t o ^  vhwe asp lesrea  a  toadoaoy to  c e o ^ t

"Oapotiaalcn*. ^  ': u ;-~.i';■■■̂v.-^i.
' S3aua9 ono la  tonptod to  boi levo tìi&t a ^ u r i s t  essii»S

f*on a oonad»-!«..©otrniry to». -  fo3? *®oaono ¥Mo!l h:rro bcon 
e laborato! atavo -  loco d im c u l ty  in coaooivlag a .fo r s  of 

proccrip tio»  tvhio» lo  dovoid of .aoqóìafCBaentB rol& tiiv, to  a  
cpseifled  po rlo ! of , t t o  caso „vitto l a t r e r à ,  t r a i  »od

elaemtoavo» ■. ifoo.: bove '.beva taostofc ¿to .te lie v o  .■ ttoafc tto© t i r o  
elenoat# ao erproeely  ftxod by Xaw» lo  .ito» v©ry. ocscnco e»d 

iho proro^ulatto  fo r  ilio operati©» ot proaerlptie»*
Irosi tto® legai viei#poi»t thè  adontio» otjjsaos^l©  t©5’. . 

internato tonai la v  encom tors yo t , aaothor ©bstaelcn t ^0 • 
*e$ ilraae» t o f good fa lth»  Itola acpoct of Ito© protolo» v i l i  

»0**# lo  touctood tipo» to riony  te ie re  rovortiog  to  tto©* 1 ccasnl -  

»atto»  of tto® xole e t  tto® tin o  olosusat 1»  Internatolo»»! 

«ouoaplo* . ,, -
TFcuoaplOt botto 1» mA l a  ■ Cogitato lawf »©essa©«, &°Q&

fatto» o? tote p a r i of tot® poro©» c la in tag  f a r  hfàaolf tto®

1 ) l a  to  a  do ta llod  H o t  et t i r i te ra  wtoo »avo d es ia re !  ttoo» *
■ c o iv o »  ag a in o to  t* io  © H o te tìo ®  ©f » s t io a p lo  i »  I n t e r n a  « io » » *

1 mi9 eoo Yorptolos* o p .c it»  a t  pp*~20f«»203.
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bonoflto o f proccription# ^   ̂ cine© '•lo dosai»© d© prò •  

co rip tion  e s t 'U n ito  cszr c itu a tlo n s  su'b.loottvea»

E lio  no trouvo imcuno ap p lica tio a  loroqu*il. s ’a g tt do 
e itu a tlo aa  o'b.leottveo»» ^  l a  ' theòxy f a t t e !  lo©" ¿©ittood
no od f a ì th  aa a  e onditi©» fo r  tho ©parati©» of ln tc ra a t io n a lv 

neucsplo» eltboo^b. la© wob'"'jafcrpa*1©! t© luscirad "'goal f a i th  l a  " " 

ilio olacnoo; o f ooatrary  ' crldeaooè' ' ̂  2&:thì& rospcot
f a t t o !  eooao. t©': t>© ’ re th o r  .iso la to ! ' ovari v&tli!» ' tii© .©aap of 

t!i© *?att©Xigma* ho?© ' con© to  rosila©  t& at In  tli© laida? » 

nati©»©!' ophacro :th©: reqaircRacoxfe''Of cjood f&it»# i f  Inaia teti 
»P©n# vovCLà msnxat to  v ir tù c l ly  p u tt lrg  ih© tóiolo 'x^feiaaafy--■ 

of p ro scrip tlo »  e u l o f  operati©»* $&aa S m o b ilia  mhim&MZ -- 
a  • fa tto lia a *  * ad a tta  ’ itati#, .tst lo a s t  '.Inao&sr ms \im.infeabit©<l

parla o f ti*© gLoibo ¡aro ©onccrne&i *1» prescritti© » caira
\ (45prosano toulours a sa  lac© a» aoto.-d© .violsaco#*.

Sinllcsrly# Hall ©tatos tliat « in tcraatton allf |pr©script!©»] 1 * 3 4

1) M v iU  ìm rcoallod , in  lirnmn Xm t»or© vqtù certa!»  ©s  -  
©optional oasos in  vaioli t'hio ■ vo^ulrsftoat wao diap®»8©® *** 
Cenaran^ CQnaiàorod. as lolossgisg t& m © o r li«  and »or©. 
prim itivo .stogo of Iisssalaw#. (sa© p* .16# »*.3 »©or©;*. .

- 2) ; Stato# loc*oit*  at p* : 394. .(tialio»... tódod)* .nh
3) 1^tfcQÌf;'ep,©lt^ look XI* "Ctaxp* Xt# eoo# 1S0#r
4) SFostohllio#' op*eit*: fa i#  X# posti: XX# p* 730*



30 *

i o  e i lo w o a  f o * . . th a  sali© o f  . i a io r e s ta " « te lo te  hm o  h i t b s r t o  

baca loo ted  upoi no .mprcco to Xend ito c i*  as a canotto» f a r

wxoas, %a*a vroag hm  chom i t w i *  ct*o«s io
triinjjdx fo r a  soDoatt tesi? to  ostablisdì i t ^ c l f  .p«rELmo&tly 

ciiid a o i l d l y * * ^  Ì  .. ¿ a d  V exyfcloa w o a t , ©^©a f u r t e r  t y  a a ld u s *  

u ' q p o i  boa e s i g e r  uno b o llo  c a a d i t l o n  ©a d r o i t  I n t e r n a t i o n a l ,  

a lo x a  qu*Gllo so » e »  Jssa ls  x e a p l i© ?  C o r »©as p r o t a a a o a u

quo, cpoclalonont pour le a  texxitoixoa. babites». . ..,..
■ ■ ■ ' ' ( 2) 

poosoo iiQ (u r..6o ra  to u ja u rs »  d o  mavalo© sol*
Xf tlioa, ©voa in  tlxa viovr of tbo *Vattolicmo* tfccnacdvon*

intonm bionca um caplo Imo t?om doprlvcd o f s s  a t tr ib u to  idiote

io  rodarlo»! as cm oooonttal olcnont ot uouoaglo l a  dosoevlo

Xsrvfi unuoly* tìio roquironcnt of &ood f o l t a ,  tlm cM itiosunl

dolioioncy e^xoosing  i io o l f  in  th© Xante of a  fiso d  p o rlo !

o f tin o  io  f o l f  ovoa r-oro otrsoa&ly« *1* tteim tteoro becoaos
,  ■ • ■

©vldost b a i fo ith  «* a  tteinu hold to  b© pem oaoat l a  a  nati©» 
as v o li  os l a  aa ind iv iduai » tlism pxooorfptloa f a i l s . te©©uso 
of a  dottilo dateotu* ^  f a s t ,  tho  a a la  d tf f io n liy  l a  
roeo&alstng tho  ©fiatano© of ia tom atlcsoal usuo apio otoao trovi 
tho tao* th&i *&ùxm lo a  aycrtòaaa turidiqttoa isadoraoa l a  1

1) Ite li, o p .c lt . pp* 143-144*
2) Yoryteioo, op#olt* ot PP.» 74«75*
3) 0rotittOf ’ttor® » a w la te d  by Ingoffi»« » •

., 50-51* ;:;v~~T ,...



39*

pretiórlpttefi a ro<^u dn log! s la t ta ?  im# ’assaste©. tocSmiipu»*
/ ,  />©esploso *•«• -boa© -soa m oiiaicso l»v terapia -.©st

candidar© comk» '■ikmmofe ©esentisi* — C© tòtip® »’ ©et. paa^ls 

duro© tu phUosophe* V  ^

■■: ; Aodlaot hm  attercptod.to .se©t ;fè ts  .objeetlon by, di®. ». ■■ 

tIn so lch ine  b a tw m  *1 © daeoit d© proeeriptlQ a* tmd *1 © l a i  

d© .procorlptloa* ^  > trtticfc laus been.. ©miniami a  d io  * :; 

tirotlcm , lotween. a  principi©  m d 'i t a  tochnie&l à p p l te a t io n c * ^  

Bl&lltixly# Smobili© . 's a la ta la  'that# ; &lthou|$..tl:o applicati© » 
o i p roccrip tioa  l a  ta tc r ra tio n o l law *no pout e tro  dotor^irao© 
d ’ano r n i s r e  anifora® , lo  principe* ©a o a t ttóioroat a  l a  ■ 

nato©  dea choooc e t essenti© ! a  1 *orlateneo dee catione** ^  

i n i  Sfammm follcnm c u lt by eeying tf ta t *l*© e$ulaltloa por 

preocrlptico. d o lt o tre  possili©  *•**«•• c a r  oa ix&mfc conoralo» 
£®nt quo lo  d ro lt  in te rn e t locai c ’appai© . . . »  su r l a  naturo
do l a  dieso« *

■ *rith duo rospoet io  ih© cirdmao© of th©s© dlntln&aldhod

1) listo# lo e .o it*  et p*,393*
2) Aa&ln&t*. loc*Qtt* at" p* 313* ■■ - - : :

3 )  ' dohaBoa#:'*'looieitt-' ab-p*/334* :

4) Iaaoblll© #, ©p*olt* voi* I f P c r t  I I  ■ p? T t3* 
3) S^ronscn» Xocucit* e.t p* 143»
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w rite rs  I t  is  f e l t  that #2a naturo doo ehoaos* should not ho 

invoiced co ovtdcnoo fo r  ih© e&otemea ot any p o s itiv e  ru le

of 2m u ' iha aivaaoenonfc o f «tush on argusoni ie ,  of 000x00* 

perfectly leg itim ate  ao long go one io oonooruod w ith tiio 

d o c tre h ility  of introducing a o o rta la  ru le  into a givon logo i 

eyatac* but would bo u t te r ly  inappropriate  m  a noceio of 

proving ito  oxiatene© ao a ru lo  of positive lav/# Tho course 

advocated, by iUxdinot, fawohill© end Stfrextoen io la  fact 

tantcnount to  deducing tho existence of lox l a t a  frota i to  

fcoiag .lor foronaau
I t  now rcaairua to  to  ©com whothor tbo yudiclo l dooioioas

and tha  nau ifosta tiona of State p rac tice  usually rolled  upon 

as ovidonoo for tho recognition  of p resc rip tio n  in  tho ophord 
of in te rn a tio n a l law indeed on&oreo th in  doctrine#

y** of p ro scrip tio n  in  In te rn a tio n a l .law#t
Ju d ic ia l docicions. , .

(IjL^ lto rn a t tonal trtbtm oln „

I t  io a  fact o f considoratlo  significaiioo th a t  *doa!
decisions ieportan tes $ui pour us© parti©  do l a  docfcrin© 
fo rie n t ou ooneacront lo  d ro it  do p ro sc rip tio n  dmso lo * d ro it 
in t  sm a t 1 onoX n 'uson t piwt do iaot § * ^  ̂  although> in  bouo o f
those eases, ib© portico or om  of than in  their pleading© 

expressly argued on this ground*,.,, i t  la  feat thorororo th at. 1

1) tint© , loc*cit*  at p. 39?*



tlio porolstcnt d Idoneo observed 1ij  ilio tribunale on tilla 
point should not lo  considerai as devoid of any legal 
neaàine»

S&o Criobadarna' Arbitration Award of - 23 October, ■ 1909* ^
Imo boon ffce^ontiy referred to ao one o f ’the  iimt ancos in  
which the doctrino of prescription was accorded recognition. 
In  fee t, both Owsdon. end liorway -  the portico to th a t 
a rb itra tion  * caprocoly Invoked' the doctrino là  th e ir
ploadlngc. ' " ihe a r b i t r a l  award» 'however» - docs' not ru a tlo n  

the' to m  *prescription* a t  e l l .  Sotvifhotending th io  fast»  
Xmterpooht l a  o f th e  opinion th a t  *in  tb® G risbadarm  cam 
• ••• 3ud¿;ci©at was given on grounds'naountirß v ir tu a l ly  to  a 

recognition  of p ro sc rip tio n  in -In te rn a tio n a l law» oXthowgh tM  
to rn  i t s e l f  was not m otioned by. th e  tr ib u n a l.*  I t  lo

thought» novertholooö» th a t  t i l ls  award should no t ba con ~ 

otxaod-oa a  recognition  o f th e  p r i n c i p i  of m tc x m tlo n d l '■■'■■ ' 
usuo agio ̂ pinco i t  appears th a t I t  i s  based .on the  oaaoopt o f 
.Icmsiaorldl possession# v th i s  c le a r ly  m & g m ■:’froa;,tbet

1) ßoott, boga® Court Senortg» 1st Seriosi 
which - - w ill  - -be noi

■ r.1916r- P*,121#
d isc  publieh6rt"T ^í'* ití7w74ftI«“r* "r* ■*&&*• ■■■rho ®w«*d.-wm.c a f f £  ^ 0 1 ¡ % t V / Ú Í :  c - ' - a  l n  v u “ a ’ °

bmitorpacht» o p .c it. a t  p. 2G4i seo oleo to  the eos» offeet 
Mronoon» lo o .o it, at pp. 192*193*- .



Isonsago o f . ilio award ylioTO tìio trib u n a l conoludoo th a t *£rom 

[tho] various c i r  canot ancos i t  appears so probable as to  ho 

a ire  ut c or t  a in  th a t tbo swedes u t i l i s e d  tho banks l a  question i 

each e a r l ie r  end ruch boxo e ffe c tiv e ly  than tho  H orw ogiens*^ !
'i

l a  tho opinion of tho tribuno! Sooden cucooodod. la  cota -  ;

b lish ing  her r i t->ta ovor  tho Griebadama by u t i l i s in g  th a t  

ro/ilon p rio r  to  tho Norwegians, whereas tho.. concept o f ao -  

q u in itio a  by usucapió would hesf©. ro fu tro d  lorw egtm  utili...«* . 

ca tion  to  procedo th a t  .of tho bwodeo* ; I t  la  In  th is , context 
tlia t one should analysa tlio:.trlbfunalio;Btat^i@ »tt acco rd isi 
to  whioht .

• I t  lo  a eo ttlo d  p rin c ip le  o f tho law- of na tions 
th a t a  s ta to  o f-th ings which ac tu a lly  ex is to  nsd : 
had e x is t od fo r  a  long t  listo should be ohengod 

on H t t l o  m  possible** (2)

2110 ¿arb itration  between, tho b a ited  Stateci of
¿Borica and Mexico ^  i s  c ite d  as another lnstanoo In  táileh

tho dootrlno of In te rn a tio n a l p ro scrip tio n  i s  purported to

havo boon uphold# ; J^oworer, i t  would.appear, th a t  the- sward .,..
dooo not lend i t s e l f  to  cucii a  swooping in te rp re ta tio n *  In
tno tr ib u n a l »o own words t

1 } sc o tti op*e it*  a t  p* 131,
2) ib id , a t  p, 130* '

3) ¿ward o f 13 t o o ,  10 11 , l a  3 AJn, (13 11) p , 702 ©t b©$.

42.
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Soaro&a i t  bo eonoodod; th a t ■ tho avacrd givoa in  11)11 in  
thé ' t‘e lf  lcéh Baar Jxbttx&tioa botwcm. Qroat b r ita tn a sd  
Cermny ^   ̂ csstmta to  a'.seeognttioa ot tho doetsln». of 
international proscription. ^  Ail tho ;txihunàX nas pre • 
P&red to ©ay ; i&:,t!mi ...cas© va»;tbat, alaoé ■■ »areeftion. bas not l 
booa tabou to th© contimod pocsession on tho part et. firent 
B rita ia  of thé to rrito ry  ©xténdins to  tho point on tho casai 
■tdiero th© ©outhcxn fron tio r [of tho bay] oortnoaceo, i t  îs  
necossaxy to ctecept tho fao i of poseesaloa” m  boing wtiîe ;. 
evi&Gsoa of a wieh to eoqpilr© and of an effective occupation 
by feMoh, in  eay cas© B rltièh oororelgaty eould haro boon 
ootablichéd ovcr tho ©on© in  dicput© before tho ad .lacs g ît ■

.>zgys. Ploood undor tho rerotootlon of Oorrnny.» ^
to s*  in  tîiia  coeo al©o, tho tribunal«© a^ard \?m booed 

on a principlo vhioh tu tho very oppoelto of .adverse holding 
and i t  lo thcroforo not curpxt©in& that tho te m  ♦preceription*. 
vc® n°b rsoationod a i a i l  tn  tho award.

1) 104 HPâf a t p. £Qt tho ©arard 1s aloo aronortod lu  ïîort©Xeb#e 
. 3&9&MSb ^oi* 26, a t p* 10?. “ — “ ~

Sjff* Yi£ÏÏ boon exproooad o.g. by haatorpaoht* op.olt* - • at p . 277. ■

rrSli-S^St aî  2P« 101-102§ (Italie© nddod)i eoo cleo 
‘ - Tr5rP4^Mr-^^l^2I» 26, p. 249? for ©on© rançon tho

T ^ i2 Î sor J ^ roii Q t n % u  pasoo^o t o  boon dolotod hy Xontorpacht, op .oit. at p, 277.



SiiaiXarly, tho uo© of : th a t tossa va» «nrotAed la  tho

a rb i t r a i  tmmà rendexod in  1304 .in'.tho Anglo^Broaillen

jjmiMary d isp u to . cono ornine ih© boualaxtea ùt Br i t ig l i

Guy&aa« King V ietar. Saanxol..XXX,o£■ XtMy* l a  M e

©apaeìty. cm oo lò .o rh itrn to r»  .oos^inod-hissoolf t® eayingt'.. .

.. ;" tim i. l i  do®» not appo»? *•••* i h a t ■ tfcexo aro 
h is to r ie a l  and logo l ' o la lc s  ©a witioii to  fornii 

.. .tlioroagÌ3ly  .dcit©nnimd;mi4 tfSH»doflao& rig h i»  
o f soToroiguty in  fsro u r of o itlic r o f tho con- 
tond in i.pom m  o re r .tlio whol» o f tho-tecopitosy1 

' -In dispute#* (2)

Ilo wsat on to  sayt
" th a t ì t  cennat ho decido! w lth c o rta in ty  t&othor
tho r ig h t o f Brasili o r Groat B rìta in  io  tho 
etronger«* (3)

Conaeqpaatly tho a rb itra i» ?  doeidod to  divido 'ilio
to r r i  to ry  in  disputo *in aocordmioo vlt& tho lineo  tr a c c i  

. hy naturo*» W  m  tW3̂  ©aureo *botter land» i to o l f  fo r  a 

f a i r  dooision ©f tho d isp u te ! to r r i to ry .*  ^  1 - 1 2 3

vf■ fi,»
;.i’ r-«

I
1

1 ) 39 BfSf» pp* 930*332 io  tiMoh M I  m b m m i m t  roforonooo M IX  
vh».'fi»aoi ttm :» « rd  haa-.bam p rin to d  a lca  in  H.HGDXg. (1304). Bocuncnt»* p* 10 ,

2) IMA# a i . p# 931.,

.4) M , : , :
3) Ibi!#.
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te  to tliO iVtorcnro A rb itra tio n  between tec t r i a  cad 

H ungary, ^   ̂ i t  w i l l  to  re coiled  tha t the  ©ritornai la  tim i ' 

caco woo confrontod c o lo ly  u ith  feto problon ot  im e n o rle l 

poaecocioa t& leb was d e fin o ! in  its .a a a rd  no 'feolag tx 

pooc-cccion ttc|al doro dopuic e l lo;ifítar.po qu’ i l  o si tex>c esibì©
- Z ' " . ;  . .  : 't .  • . ; v  ' . ■ e  ■' ■■■■'■ ' " - ' f t  >'■ 1 '.- y1- ’-' ■ • ■. -  -

do fo u rn ir l a  proavo d ’uno o itn a tio n  d i f forteto' c© aucun©
' ' (o \ '

percorso no co comriont d ’ en Ciro i r  aitonda p a r lo r .*

In  tho .award rendered cwT 1 5 . August# 1093* In  t h o  I\rr 

feal A rb itra tio n  ' tetwoou Groat B r ita in  aad ilio  U n ito !  State» 

o f In c rin a  ^  teoitUor ilio torri nor tiro doctrino  £of p rò -
'v -  > -,  -

c o rip tlo n ] io  rm tio n o d  ’in  tho w ritte n  and o ra i tar#uuaata of 

tho portico  or in .ilio  pronoanecraonta o f tho a rb itra to rs  

w ith  tuo orcoption of a casual renarli ì r j  lo rd  Rum ai [ono o f 

tao British, roosters of tho t r ib u n a l) ♦»**** d e n y in g  th©

1) ô WiWS, (¡Douxios® sorio)»- (1SQf% g*rl g ^ í f t g ^ a i y  :■.. oaso Imo îœon.smttosaod
h ■ xmrnJMPg t!io doctrino- 'Of i n t T O a | l o n ^ ... 
.« ; lauohiH of op .clt»  vol» -X»;.part XX» -P« *<$>}*
■ S) m a * ...at p . ,a m , ; ! - .■■■..■■■..

©»ff»3) -gs iaræ* ' p*' lia s* "  Sho cas# -1» - Imam aleo  .
tetitretion .C a s o . ...for. a fotcil$d.:rcpo|t...ot 

*• »00- Boors « g in t ernational, ^ '
; i cgstiona.  ̂1935. v o l .  -.
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esistono©' ot;pxaoqrlptlon l a  ̂ .ltitoxa&tloaQlhlatf• * f i ^

libilo. * ii  apposta oleasrly« t.l>oth.'Jlroa-thè. aplaiqira .a ih tto  

XKorloeat:'orbltrotoro aad fron  ilio orai axgaaoat» ibafc I t  wao 
oa. tho baalo ot. proocariptlon.. .that. th o  Unitod - Stot©» o riffina lly  

fouodod ono ot t h a i r , w ila.,ooatéali<ma . . .  *■ i t . l a ■.ado ittod  %  

th& Agcut o f ;;tìia Unitod ¿statosi l a  Ma, l i n a i  arep©rt th a t  ■ easrly 

l a  tho p reparattoa  of ilio  omo thè  eamXmim  lina roaobed 

th a t i t  v.’ouXd t© d iff ic a lt; i© a a s ta ia  th a ; pica, .of pro «*,>■ 
sorlp tioa#w ^

£ba ospericnco thafc h a i lo  ©a i^oum latod ia  tho ooaroo 
ot tho doliboratioaii la  tho Pur. Coni, dxhltr&ticm emisod tho 

Unitosi Stato© la  tho àXaakaa hamtdggy Pionato'totwoen boraci!

tho tin ito4 Siagdora ^  i© tovnoko tho  : pl©& o t  p rcac rìp tlo a  
oad cito *©3prooely d ioclaiaod thè  Intenti©«/ o f av a llin e  - 

[ho rco lt] o f tho p lo a .o f proeoripii© ».* ^  Sovoriholoas# 

#tho Casadle© a rh lt r a to r  and tho i# it te b / Coirne©! t r lo d  to

1 ), laatorpaoht# .op*olt *., afc :p. 234* 
3) XM4* ■ e t  pp. ,224*32$. rv.

3 ) .2 h o  © srsrd h a a  h © « - p » l a t o 4  1 a : S Ì  fflftfg. u t  p « ,1 0 t f  . « ^ / « l o o p - . ■. 
U e r t s l f i t« «  Tramt i ® r -  v a i -  SS* a* « -  «****- e a A .S i t t* .  C o b b o t t1B

iróU-Xf-pp. 09- 107*
voi« - SS# e t  p , 1183* 

4t h  od. 1922»
4i  I^atorpocht# o p .o l t .  &t p . 239.
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construe th e  United States* argument as a p lea  of pro - 

s c r ip t Ion, which they promptly procoodod to  reboot no a 

ru lo  of IntomationoX law. In  the course o f th io  stage of 
the argument tha BreEidont, lo rd  Alvorctono, assoolatod liirn- 

oo lf with tho view expressed by lo rd  Hannon in  tho course of 

tho Behring Boa A rb itra tio n , th a t  »*•«•«*,« p ro sc rip tio n  so 

ca lled  was not recognized in  in te rn a tio n a l lew,* ^

I t  i s  th e re fo re  somewhat s ta r t l in g  th a t  th is  caso an 

w ell has,been c ite d  by sons w rite rs  as yot another Instance 

fo r tho recognition  of tho p rin c ip le  of p ro sc rip tio n  in  i n t e r - > 
national law, ^

S!hQ coco concerning tho le g a l S tatus of Bastorn P rom  -
/« i

¿SB&. v * t o  also boon occasionally ro lled  upon as evidence 
for the recognition of International prescription, llxio 
dispute between Boxwey end pomnrh arose as a resu lt of 
certain  Horwogioa dooroos purporting to  annex parts of Green­
land and affecting thereby Banish rig h ts  over tho same t e r r i ­
to rie s , However i m  has bo ©a already pointed out by Boofeott,
tho rea l issue involved In  th is  case was not whether ©no of 
the parties had acquired any rig h ts  through adverse holding -  * 2 3

1 } Ib id , at pp* 23^*236,

2) o*g, Sorenson, lo o .o it*  a t  p* 152*

3) $CXd Sorias VBf Ho* 53*



49*

v M ch 'is  what' e o fö ia itio a  ' D y - p r e s o r i p t t e n t u t / .  

vhothor tlio te r r i to r y  i n v e s t i o s  wna-re s  ra& llaa o r -m ie r  
Bcaieh cjovoroißaty* M  JJeokott."vent-atito'-wagr ■that’ ?ofec i .

/ t
pourquoi J 1 e i  . . . .  declaro quo''dass-1*-a££a i r # :du■'■ C-roialaad■, ■

| l o  diböt p o r to it]  o n r . l1 occupatio».* . ■ 2h©■ eeßö,irAow;,lo

also  hold ly  o ther tirite ra*  ^

Ao to  tho PigKertes o a o o ^ ^  mmtM&Q  to  Bist© tho. 

In te rn a tio n a l Court of E s t ic o  dld not ro so rt th e x s lts - th o  

doctrino o f proocriptioa* Xta trenos cea ho femad* occording 
fo th io  tirita r*  oaly in  tho separat©. aM  dies ent ia lo as  

ThQ Court fo rolaotoaoo to  pxonouaco oa th io  prohltm caenot 

ho ororlooknd in  viow of tho  fa c t  th&t* in  tho plondin^o of 
tho p a r tlo s , fcoth p rd l and tiritto a*  in te rn a tio n a l p reso rip tio »  

waa 2rooortod to caá d e a lt irith s t  ¿prest Xenjth. % tho 

United ^ií^;doafB Boply o f t i  Horonhor* 1950* ©spross xoforoaco 

yco m ^Q to  th io  notioa* - md i t  was srßuod th s t  th o

1) Bocholt* in /j&ru© Bocuell, (1934) rol* 17* s t  p* 233*
2) Ihid* s t  p* 240-249* ‘

3) o*£* ZSaeforoorth» Mireot of -»
P* 4 0  t  v¿h®r® t h l s o t o o l ó  o SU ŜSäLJkSSf t|40.» j ö l *  |*. 

©atmoinr tho. lioadlöß of,;___ , —»» m*«*-'»* **we»
öoeupätioai = »a© als©'Johneon* lo c «o it  * e t  p * 343«

4) IC! Exports, 19$1 *'p* 116 e t  sag,«
5} Pinto* loo*olt*  o t pp* 337*393*

v  ; - .. < -  - V». , -V . :>1 2 3 * 5 - ;>v .-t.'iv-v-
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û c iu lo ltlo n  of rig h to  over « ¿ r i t t o  te r r i to r io s  in  derogation i 

o f ilio generally  applicable ru le s  con lo  rodo by moons of 

p ro scrip tio n  only* txi tha EoJoinder submitted by Eorwoy

on 30 April»' 1931» tho  very  ' existence'' o f 'in te rn a tio n a l pro­

sc rip tio n  vaa challenged* I t  wuö argued by Norway, in te r  

f ilm ..' tim t * la  notion  do l a  p ro scrip tio n  ont conotamont 

Invoque© por 1® Ckravomonont b ritam tq u o  dosa lo  prooont 

l i t ig o  • » • * Halo co tto  notion c e t lo in  d ’e tre  n s m to n t  

e&ïieo* : ' Po'nœ breux entours pensent q u o la  p ro sc rip tio n  

acqu isitivo  n ’o st pas uno in s t i tu t io n  du. d ro it  in t  o rn a ti oasi 
a t  so rofusoat à  on fair®  l a  baa® des t i t r e s  h istoriques*  

fimo, ‘ tho oilonoo observed by tlm Court in  i t s  'Judgment on 

th is  problem om  im in te rp re ted  only as meaning th a t  tlio 
Court i t s e l f  o a to r ta to d  sorra doubts sm to  the' a p p lic a b ility  

° f  tills  doctrino in  tb s  sphero of is te n m tim a l  I sm, ' firn 

Court contented i t s e l f  t i l th  the  ra th e r  obocuro crtatecent * 
tron th e  d o c trin a l po in t of view -  tim t *tho general 

to le ra tio n  o f foreign  Stato» with regard  fc t ho iioxve&Un ■ ■ 
prostloo  i s  an uuohellongod fact* lo r  a  period o f nor® then 

s ix ty  years th e  United Kingdom dovernnoat i t  c o lf  l a  no way 

contested it» *  fh io  cautious wording eon hardly  bo * 3

v o lt

a) Ibid* voi* m *  a t  P* 440.
3) ICI Soporto » 1991, a t p* 130.



tai»n as an ondoroe&ont of ilio doctrino of prescription, 
tfiilob» la  faci» vos e sp lic iti^  moailonod eaijr in. tho indivi * 
filial opinion of fudg© Alvaros* ^  ïo r  th io  CMloa» Ju rls t 
tlio doctrines of proscription end M otorio r lolita uer© 
l&ostloal«.^  lo t  lio deenod î t  appropriato ta  point oui'"' 
that *tho concept of prescription. l a  in ternational Inw lo  • 
t a i t  o filfforoïit froa th a t vfiiich i t  bas la  dore olio law •«*• 
£hor© 1s no proocrlptloa with rojarfi to  [tho] te r r i to r ia l  
s ta tu s .[o f States]** ^  l a  ifco dlssostlng opinions of 

Sir'Arnold (now lord) IlsSaix ^  m â Judcjo îiociâ ^  
tlio problea of h isto rio  m icro  2.® doolt u ith  witliout ony re* 
conreo boîng añado to  tbo principio of proscription*

^ao Hinoulora and berohas caso ^  lo ti, eidea ro  * 
fralnod froa or^rosely invoMns tho doctrino of proscription* 
Both tho tîaltod Sin^doa and teuaco» tho tr»  partios to  Hila 
dispaio» ploadod a very long pocooosloa of tho disputad 
lo le ta  and olaiaod to haro aoipalrod ©a o rig inal t l t l o  to thon*

V

. 1) ÏMd* ût pp* 151*152.
2) Ibid* a i p , 151* '
3) Ib id , * ' , . ,
4) Ib id , a t pp, 153-105. •
5) ibia* a t pp* 100- 000,

C) ICI soporto» '11953; P* 47 ot eeq«



«21iQ m cli c r i t ic i s e d ,  but cccowhat uncertain# doctrine

p ro scrip tio n  was not to ro tod  “by e i th e r  old©#" r* ^  ** 
only d te rm tlv c O y  elnlned th a t t i t l e  bind boon © otalOid** 

by lo r^ -cou tim od  « effec tiv e  possession**. reluotanco

of tlio  portion  o f expressly to  enroll thm oelveii of tho p loa 

of p ro sc rip tio n  hoa bom  a ttr ib u te d  to  Hbo tendency to

record prescription purely w* a raano of coiuirix^ t l t l o
« (2)through adverse possession*« '

fho Court l a  I t s  Judcncat found fo r  the H alted &int&on 

oa tb s  f i r o t  ground, nsnoly# th a t  the  ta t t e d  had
c o ta m if to i  m  onclnoX t i t l o  to  th e  contented ioXoto, willed j  

i t  had never ctaadonod. Sho Court, th c ro io ro , d id  not i lo d  ¡j

I t  aooooocrjr to  pronounoo on th e  a lte rn a tiv e  ercunoa* auvu*.
1

by the p a rt too*
l a  th e  case concerning »■

to id  ^  tho  in te rn a tio n a l Court of Ju s tic e  had to  pronounce j 

l a  a  d ispute which had c r ie s»  between B o lg ta  a id  the  •

1 )  W .;

before th e  XGJ l a  th a t  ease* ;
2) JoimaCM, Oot t sol i dat l oaj asi rj £g o t ,

•law* c ^ m a ? r i ^ ^ ^ r ? i a £ r i f g g y »  p * ^ 5 »  »*.*•

9) XCJ Reports, 1959# iH 209* - ,
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Sol&orl&ada to  c e r ta in  p artio n s ot t w i t e r y  vhioïi

voro d a in e !  ty . Is lg ta»  as p a r t  ef 'to .  .demain* ,;M t  .«vc* ,- 
vhich th o  sotboticsada osen to  hcvo oxaroiw d-.ft»  «ttMtttfflT.

ot'so dî̂ oxoû goxoxïmeatiû. fimetions#.. . ;;S&» Hôtbexl&ado. ccto? 

t©Biôd# inter alla» thafc* w »  if. it.TO.ra io t» assas#! Ust 
eovoreisfi.ty..crrôï th» ' disî oa'.aroG» ted Tostcâ |
la Bslgitm ty virtuo of ■ tbo ̂ oaadaxj.ÇsaToatlsa, ôfV184J ©sa ■.
çOaâod' laotvoaa t&© tv o  nooatx ioaf »«t» o£ ;|
p e rfo ras! o r «  siroe: ty .tira  Eotiiorlaado l a  thûm nxom tiroir 
eEtabllehod covcxoicat?. l a  th» üetherlsnda . ■ 32# Osaxt vas 

thexeforo fsaed  w ith  tiho question  *vtiei&ex Belsitm  haa lo s t  

i t a  dovoroicaty  ty  non«* a sse rtio n  of I t a  x tgb to  aad t>y co 

quieseonoo la  a e t s  of eofoxsicîaty aHeg&d ta  hswQ tîô®i 

QXorolüüd ty  tins Cotîrarlsnds** ^  Slms tîi# Court epinroacnod 

tlio p ro tlon  fron  tfco p o in t o f tiew  o f £ a l $ t o ffï dUo^od 

ncqdoseonc© vitliou i roooxting t© tlio doctrine* o f proaesriptiett 

cadf h s r in s  xeadhoâ thé* conclueton tfcat S û lg lu a 'a  a t t i tu d e  

eîiouM s o t t® cous taras! a s  aucît aoquiosoeaee# tîia C ourt, fond! 

fo r  Bolclusu
la  a  déclaration  xoad aftex  iho praaouaaa&cat of tfca 

Court «s decision 3n%© Cir Hsr&ok Ximtoxp&oïtt gsfe hio 
xoanoas fox ïirrlnu vota! wlth. tho iH norlty -la faveur o f 
arordln^ tho d ispu te! te rx lto x to s to  tfco BotMxlmdâ* Cix 1

1) Xbld* a i p* £27*



filarseli naintaineft tìm t *at lea o t darla«! tho t l t t y  yosato 

fQlXovdiìg.ilì© luloptìon ot Uba Cosroation thoxo hai loeu uà 

'Challe&g* tó .thb  exereioe» Xy thè GovcxxsDcnt o t tlao Iloi^cr -  

: lamia ' aad ■ ita  " o it là la ls  9' ot' nsxrn^l ' éfialaia'tratlTo catliorlty  

• wlth ragaatùa to  tho p iote In quostloa • • • • • thGTO io  «a 

''yooa;ltòyo';toT'’àppÌytag'1£b© 'ex&òti£g ruloo ot pm ocriptio» la  
m is t ic a  to' a .t it lo ' acquim i ì?y n elèa*'fiat txao<;aivocssl" troàtyii 

th o m -lo  mo1 mah. trnaty** 1

""in hia d issentisi*  opinion p o in te r curii 

tlia t *tlao Betlaj&rXmds Govexnmat Ima ' omxoicod pxopoMeraiit

ot t ilt  -'dlagutad p io t i * v lt lì-

o a t thdM;feo*ityg gtwm rtm m  tho p a r t  o t ilio l& lg ia a .. . 

ttarasn&enfc to  arty p m to e t o r imy ©prosit ic«i* ' 2h la  prolonsed 

teleremoo Bolgtcm Gororm eat in  th l s  roopcot X&o
oroatod sa  i& dieputallo  r lg k t  e f  eo fo ra lga ty  l a  ttnroar ot tho 

lieihcrlands Gtnrornnont«* ^2) Both tko  c a lo r i ty  and &ì&ox>l ty  

3*a%oo ro fra inod  fro a  lam irin s  ti.»  doctrlno  o t p rooerlp tlon ì 

o s i tlio o r i t s r lo a  applled  Xy ssaijority end ir ta o rity  alito» v&o 

uhoikor o r ao t Bolgltm was prosar.©! to  hm& aogulg&oc& ' in  tho 

Botherlsada mvomSgnty o ra r  th è  d isp u to ! pioto*
■ ■ Om ot tho mXX~lmmm ' Jm ìio io l doflisioafit x a la tix g  to

2) ibiii* a t  p .  2t 0*



ao<¿ÍBitlon. o f t i t l e  to  te r r i to r y  - i a  • ia to rn n tio n a l tm  iß  ' 

tho gnlrren Inland A rb itra tio n  Gus® ^  in Which 'Judge ISÄsr 

cetcd aa so lo  ©arbitrator*. fhe award yéBdezei' i a  th is  m ee 

I©' firequantly • re lie d ' Upo» by th© esim ortero ' o f in te rn a tio n a l

p re sc rip tio n  as y e t ano ther instance f o r  th e  recogn ition  of 

t i l ls  doctrine  ly  a s  ta tcrim tlo riiil trilnmal*- - ::rJ2to dieput© • in  

th i s  caso arose between th© tm ite d : S ta tes  %ÍyÁ̂ Tleé¿-m&'ikñ 
Netherlands «wroer&iug the ' ccwaroicnty-' over ib© Island  o f ' 
ta in a s  (or ¡¿tangas), not f i»  o ff  th e  . Sie' ;

United S ta tes c la incd  th a t  tho o r ig in a l t i t l e  % the  iolasA  •» 

based on .discovery «* Tested -with Spain m á  th a t#  follow ing 

tho cession of the Spanish dependencies in  th e  reg io n  to  

the U ritod lit a t os* ander th e  f ro s ty  o f garlo* 13!K2* th e  

sovereignty w e r  tho is lan d  of I d e a s  as w ell was to  to  vested  

henceforth in  tho United S tates* . She llottierlsnds* on th e  

otlior hand* maintained th a t  theyhad." b e ta  #3» e i s i n i r  offocbiv© 
co n tro l over tlio is la n d  fo r  eovorol oon tu rlos 'w ithou t haring  : 

encountered opposition  o f any kind and th a t  concoquontly the 

lo * a i t i t l o  re s te d  w ith then  and no t w ith tlws United States* . 

l a  h is  award* rendered on 4 A pril, 1023* Judgw tUbax accepted 

the  Msiliezlaadii* view .usd found in. favour o f  the lo th az le sd s  .. 
boosus© *prontt©© as woXX m  doctrino  rocognisoa •■..though ■■•... 1

55»

1) t o  award has boon printed in UHEIM* ro l*  IX* p* 829* eco 
d eo  22 AJH* (1920) p* 8S1V
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under differenti Iq^al ferrala©  and wifch corfc&ln dlffcronco» 

co io  tho eoad itians ro^ulrod «* flint fluì continuo»» and 

peaeoful dicplsjjr of t e r r i to r io !  ccveroicnty (peseofal in

ro la t io a  to  otlior S ta tes) i s  a© goo& a» tifi© ** ^   ̂ flais

ili© c r i t i r a i  or ovadod «say re fe ren te  to  tho no bica o f prò «*

o e rlp tio a , catàou^h tbo a p p llc a b ili ty  o f ib i»  p rin c ip io  **»»
■

exproscly put in  lamio t»y ih© porti©»* Ih© lìoffcexlaa&e In  

tlìoix Monorandua ^  ìwA con© out »trox&ly t»  fa ro n r of tho  

ertetene© of in t  c ru a tien a! p reoezip tioo t sfollo tfea U nito! 

Stato» In  th c l r  Countsar*ltsnorandus: hsd vigorenaly  eppesod tbo 

invocatici, of tfcia princip io*

. S2i© o*&7 m a iio n  of - p reooxiptlon  in  ib i»  mmrd in  by 
ncano of su obliquo rcfcreaoa  to  th è  ¿©Girino of *»o<*eallcd 

proocrtpttorif * u b id ì con bo fcardiy ta lari no mi oadoroanont

of ilio principio* Sialo* liouovox* ba» noi provonted a  dio «* 

tin^aiobod entlior fzon ratefcaiaiag tim i 9àam 1 *o ffo tre  •«•*

1) TRPXAA* voi* II*  p , G39|  so© sloo 22 m  (1923) p* 067*
2) Se©

Aswlled

3) Ibld* -

4 ) tKBXM» voi* XX* p» 8C0$ »so coso 22 MXJ* (1928) p* 909*



§?%

do l #i lo  do Palm o l a  p ro sc rip tio n  a  e jp le sc a t oto o d a ie o * * ^

«Teacup ooccis to  hsxo stated  the correct view when lie ©aid 

tliafc fenfortuaatoly, dndgo ttib&r did not deal f e lly  with [th e] 

Question o f [proscription] contenting M naolf with tho state«  

neat that the supremo Court o f the Suited sta te s  Jhed ftppUod 
tho doc trino m between -state*: [o f .-the Union] ..and;. M l ro lled  
on. V o tic i,cad Wheaton. **. . . . . . . . . . . .

*a ^dotf dn%e■ Sitar'#s . reference.,to oooe deofelons.given 

hy the. United S ta te s . Caprese Court Imo ©vobsd cr itic to n
in  soso. quarters who deplored- such a  praotM #;& «';tht. pofet

of. view of-. int«3mtioai^.;i&w*. ^ ..  I t  i s  not intended to  .

proceed her® ..with a sore d eta iled  an alysis o f . t h is . profcdou* 

Xt: should.-fee added«-- however»-.that» although dooisiim s o f - 
national. ...txlbunela .oismot ho considered m hiadi»g'-rproi»ounoo» 

mn%® on problem  o f in teraatio iu il law,,..-they ,inidouSjtedly---:--̂ .--,' 
indicate .the. soaner. in  ..tMcli th e . Ju d icia l m m -orltioo- of.

1):C(i«eaMn«>\3ee*oit#'^ ';p ^ lS 9F̂: ... -
S) tem p «  ^  22 (1920),

P* 733, nGho.Cicna effo o t f in to «Xoo<. ..cit*  a t'jp ,, 436*43?,

3) She relevant passages..of th is  award osa. to found la.VESXA 
. ..VoU IX»:'p,.340 ..ósd.alcci d a  22 ATO.X1923) V* 0T7* : ,',

4) o«w , B lether, - M o • l& idectert .da Vdlhssredhi» -1333« "P* 41*n , 109. : •—
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la to r  iudgacato to ro  display©! o- ioadonoy to  s ib o ti tu to

tìilc  dootrino othor p rin c ip lca  -o£ ' to te rn a tio n a l Istf* - Xhus#

ir. .Indiana y , Pontucter ^  t t o  court# a l t  or q u o t i l i  VattoX

a r i  tStoato» o r  ìn tg r m tio r a l  prosoriptio»# rassod up t t o

lecca poo itioa  l a  Ilio ¿ oH ouìk# vorda*

: *[tChb]'loj3^ aeguloseonod foU X&alcaQ&l in  tpi© 
oxoraisa ty  Koatuotor ot doatalm  end ¿urta «* 
die t loca oxor tto  ic ia n i lo  coro pò tentila. tomi

■. th e /re e o lle o tlo a a  ol. aH. wlta©6Boa,#•:** *
; aoqulooocswo l a  tlìo « issarti« ! c£ c u lto r ity  W  \ 

tho S tato  o£ Xcatoolgrv euch onioslon to  ta to  
ony'ctopB to  acco ri to r  preconi c ia to  t>y i t o  ]

.. . S ta to -o f Xrdiana, t«ra only to  rogardod oa a  i
. reeogalticm. o£ i t o  r ig h i  o£ to tu e k y  too p ia i»  < 
to  to  ov creare# oxoopi Xy to c  e toareo t a ra  noot 

, uaìuootionod proo£* Xt lo  a  p rin c ip io  o£ p a llio  
la »  unirorm aily xoooenlBfld th a t  long oequleeccnoo ; 

. " .,: l a t t o  pocceccion o f t e r r i to r y  &cd to  i t o  osca? **
oiso  o£ dominion end covoroigaty o*rer i l#  io  con** 
elusivo  o£ t t o  n a ticu to  l i t i o  m a  r ig l i t iu l  
m tto r ity * *  (2)

lo  r.oy to  roadily neon# tto  court* o doeieio» to  1i*i8 

caso ras Xoundod ©n, tho doctrira o£ aogaioooonoo# r&ttor t ir a  

oa tto  principio o£ proecriptlaxw ito  caco coaroo via» 

tolloacd to a aeri©© o* ^aignontc d a l lw $ i  at Xator dato©*

l&SlS iiS ^ y . .Klesia&lppi  ito  court doolareà i t o t  *ao 

M te M l^ a ta tpQ ùf tho Union long ©cqaioaoanco In  .tto  a sa o rtio a  

o t'a  p a r tic it lc r  toao lery  end Ito orareico o£ .dominion end

1) 136, ti,a* (1099) p . 479*
2) .Xbid%' a t. p* 519.  •

3) £02,'■».&* (1906) p# W .



severe tfjuty over the terr ito ry  within i t ,  should M mrnptm 

eu conclusivo, whatever th e . iri:eimntjLOn^  ̂
respect o f the mrmir&tion try orcr.eytpjtj^B ot XcrgQ tra c ts  ... 

of country claimed by •'

Hero ¿g a la  thm Court p la in ly  invoked « io  doofer t o  o f  : 

cctjuiooeoneo cad did not ro ly  vpoa -the doctrino  of l a te r  » 

n a tio n a l p ro sc rip tio n , no to  tfco very  a p p lic a b ility  o f lAioti 

in  the  cphorc of in te rn a tio n a l le e r the- Court h o l coxlouö —  

doubte. Tic Court' went ©vea further1 end': cuprooely -oonfiaod. 

tbo ap p lica tio n  o f th e 'p r in c ip le 'o f  ae$ulGseeace *aß betweea 

tho s ta te s  o f ilio Union*, thus ¿ tre a tin g  the  oeaetittttienisil 

aspects o f th e .c a t ta r ,  as  d is t in c t  fro n  the  In te rn a t ioádl*la*í 

aspect, which tlie  Court d id  n o t, ©ad d id  r o t  ba te  t o ,  d ea l
w ith , '. ■ a/:.,, ■ .̂ ;,\v,"...

Tho princip le o f cffiquleeceno© wao r o lled  upon a lso  in  

Arkansas v .  flico tnsinn i, «&&ro i t  vaa held  by th e  court - 

th a t  I t  vm  "unable t o  depart from [th e  thalweg] p rin c ip io  

because of long ooquiescenco in  enactments end ¿be i s  ions mid 

the..practice, o f ’the ishatoltaate-.of t o .  d isputed  te r r i to ry , ih  

recogn ition -o f a  boundary-which blare■■■beesa given w e ig h t-m ■•■*-• 
number o f ear casco whore th e  tru e  boundary xrast d if f ic u lt  bo:

60* .

1 ) Ib id , a l p , 53,  ( i t a l i c s  s id ed ), 

C) £50 U.c. (1319) p. 39,



e t .

e&certfidn**
■ V : S iM larlV . >111 ^  tho Qms% llold

'•'tliafc.nho 2*0X0 » loas-eotlO oaand »cvcii doubtod by tM o court 

io  thàt long ecquifteceaco % oso ctitfco [ o f Union) la  

etto» pocsdsaloai"of terrttory  ty  eaother end i*1 c o r e ic o  

o f eov o rtig a tj: and fcsiuìcm  over i t  lo  coaoteiv®  ot tha

lattar*o t l t l f t  and rlchtfeQ, aatfeorltj* #
i-ioro rocontly tho io  mio Imo boon arala Goriowhnt obsoitxed

by a  doolaioa £tvm  la  'Jjytammn v* ^  idioro tuo

Court ooaca to  bave tolroa tPo vtovr that ti*1© torca ^pro * 
scription" and "ftcqulccoeneo* lecro intorebansoablo* th& 

Court pronoiuicod in  that esr.ct Intor e l la » tfcat
•tM o principio o f prescription  uni ocguiooconoo 

f io ]  m m u t i s i  to  tfco. *o ta b m ty  o f arder* m
pot\m m . tKo statua o f tbo Union»* (5 )

2ho Court i d illo  a^ain confinine tho ocope o f ito

1) Xbià. at p , 45*

2) 270 C.S* (1936) p . 236.

3)

p* 593* «t p* 613*
4) 310 U.S* ( 1 P )  p* 563| SM caco haa boea Meo W J v * *  ia  

35 AJtt (1241) J.. 154- &;£ in A.E.» 193‘J*13'>Jt k®* * '•

5) 310 U.C. a t  p .  570.
V  V

V £ /  / ,  ■•• - ■ ■ V  ■ >:• •
.r. :

•..- ' •' ■•••'. '  V'  ;•

t ì -
j  i  -u 
■■, V : '.1 ;

' ;

, " V  - '■' '■' i

"... ' .  . ; V y . . ' " : : :
r r ■'



c:u ..

dooicioa mm  botwogsx t Im ötatoa o f  tbo Uaism% in  i t s

doelöloa of-tiio ^principio of ■lírosorlptiocá'-'etad ccauieeoenos®, 
tu t' fror. tixo autborttloo r d i c d  upon in  ths> ftxS & zvtö  1t 

elesrXy cacarica tfc&fc tb is  cuoo c »  ts-oll von ln  fa a t dccldod an 

iiromxds v l r t a r l l y  citsuntin;; io  tho raco^rdtion of t h o  p r in ­

c ip io . öS  ecpaicccouco, ao concolvol ln  o o r l lc r  dociciono 

rendarod ta t ito  corzo Court* ^

*Imo tbo penara! tro rd  ©f t*io Unitca State Snprono 
Court*0 .doclßioaa^ m  dicplcyod ln  vdäI ouo 3ud£r.or.tö oovoria;; 
a.jpcrlodL'osxsoodlRS ono Century -  lian loen <\>no of otc&dUy 
d riitln :; twey fron tbo principio of proocrlptlon and of 
c litftiss  tbQ crrpfcaoio touardo tlio doctrino of achuicocoreo* 
l t  een bo hardly doubtod Ibat th io  tread lies boon influcncod 
by international practico and dex?trino vhlch lor/c bocory» 
lacreanin¿iy cscptical tu  to  tho vary e r i eiest? o of in to r- ' 
ra tional preocription*

li% oorperieori vitU tho irprocoivo nuaber of Ars ric as  
cacea, Lxitisli ¿u lte t a l  practico lo  conreo ißdoc-d* Üio only 
caco usually xoforred io   ̂no havlng dircot boaring <m tbo 
QUcctiona roltsting to in ternational preeertptelen ln tho l i r c c t

.Pablo Cp# %td» .._y». Av*~io*Ar;er^Cfn

£2*, ^  fixer© tbo Ju d ic ia l Corxdttoe of th o  Jftrivy

Couaeil \;&ö catlod upoa, ín te r  . r i lo * to  pronöxmoo on t5*o et atas 1 2

1 ) Ib id . a t pp. £69-570* '  ̂ •

2) (10TT) £ Á.C. p* #34 e t ßoq»
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o f Cososptioa Boy iro a  fea  point o t viow o f  ■fntsraa.tioaol low. «

92»'-C ourt'to ld iv 'v ; v "i"
.« m t PCint of X g * .® *  !

, , « ä B: £ * “« ¿ 4 « S t  t to l*  o lo ta  lsaJ2£lX £2ai2!»2£ä i
i n  bv Q t f iö T  mt t ögg** C%) .

2Ixo couxt uoriti 5a  to  oiaasösat© tfco aoto ot Xouiß la tton 
vüilöh» ln  i to  opinloa, in iiicatod tho United KlJ^don»ß 
pxßoxtloa of oovoxolcnty ©vor tho Boy s&& conoXaX^d By cayl&<«
that^oinoo n i i la  a sso rtto n  of dontnloa hao not l»ea  quooiioaad

By eoy n a tlo a  fro n  1019 dewa to  1072 ****** ^ i0 wot3lä 1)0 
vory Btroug ln  tbo inriXanolo of any n a tlo a  to  ch.ow timt tL is  

Bay lo  By p reac rip tio n  p a r i  of tho oxclaslvo to r r i to ry  of 

Gxcat Bxitotn.»* ^
Appoxontly tho to ra  «pxosoxiptioa* Soests to  Bavo teo a  .  ̂

ln tcrp ro tod  horo m  \mll m  Boing eyaosynous vdth  »eoxuleo « 

coneo** Tho 3itä^aoat, 0 xo&ooninct Bwovtix* ind iootos flio t 

Croat B r ita la ’o s ic h te  mox Conoaptloa Boy » fxoa tfco poii^  
of v loa of in te rn a tio n a l X »  *► woxa fonadad Qßtt tho aöqttlo« * 

coaco of tho ia io x m iia a a l ooxsnaity in, thaao stßhiö» enoa 
eorjulosoonoa Bolng: inforxod fro® tho len k  ot «ny üppooitittd 

lilxatsooxox to  verlaus ao ta  By uhloh öra&t B rite in  asaartad  

hex fx*yerai£&ty ovor tlio Boy* _ fha ©nly f a n l t  t l ia t oan ha

1} XBid. a t  p . 420« (I ta l ic  a addoX), 

2} XBid* at p . 421#
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I
tmmà wttöi th is  ¡Sudßßoat. Is that "It -tends to- ' confound t o  j
issano hy mtúlixm' i t  s o if  o f t o  rath«» :óóatroflr©*olia-tora ' j 

of p r e s e r l p t i o a * ' '
- - SSaö - SUE® prlrtp ip la  o f  gioqulosoosce SSCnQ -to ÌWCTO hoon

the hasts o f tbo decision  ciirea h y '-to  Ooxxaaa -fltafttasoriflhitof 

on 10 October, 1925, la  a disputo which'croo® h otoon  t o  

stato« : o f tfthoole- ©ad. ifooirloste^ ioM fgtB  ■'ooaooralaf 
exercise ̂ by -Iftbocfc o f -certain r ig h t« 'of. ¿ur Is d iet loa to
roger&'to'flohoriofi w e r port o f - t o  to r r lto r iÄ  waters of--- j

lfôol5aoateg*Sel®reria' t a  the: bay o f  : Sranronftndo« ^  j
Court found that Mbeck had cxeroiood eines t o  sad 'of j

16th ©oatary t o  rt&hto which formed tfca ouhjoet-matfsr o f j

to - disputo sad that oho had enacted la  1896 a  law in  which
t o  existence of those r ig h ts hod been aaaistalmhdy assorted*

Cosnontins m t ills  lm  t o  Court hold* ' -
* ia  ttow  of t o  neighbourly r e la t io n s  between t h e 1 
s ta te s ,  i t  isay ho sa fe ly  assumed tim t IfeohloaMrß»

. öohworin was iadood mwar® o f .... the praailip-biea end. 
coaionto o f th is  law* mm hm certa in ly  not 
taken, ©cooptimi to  I t  and Ms thorohy ta c it ly  ’ - 
gfifto/ttlgad the'sovereignty o f M beck**^T«#^

^  S5LÎ!?0 f a l l  text ©f the,Court*s « 4 « - ### Weasel, Me .--U,

^  S*?*?*.?*,*®* 14*151 mJ¿mo Mochlohbarn-Sohworlii vos
;n S î aôs«S2î«îBS l î  diesen h#s#tg@i§, alubisM ̂ Scontai*« .m îtA M êm  

K l  fe\ ÄÄ aoohteUohwa Verhältnis xml i s t  oha© 
hidorspamoh h a t m  u n s t r e i t ig  a io b t

S S a S f f S Ä Ä “ 14il00îœ J S J te i a a j a a B i
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65, 1

I
Sto a le sa ta  uhlcU eroso l a  t t o  ,19th coatto-/ tatwooa tho

luc ilieo  o f  L lm o - lo t r o l l  c a l  S a h a m tw n -a p M  -  t o « l  ECiitjorB j
' .. | 

©f th® Cfim£@5szwbloa ,o£i.tiid:'toiifia * ©M tdilch fiataittod'- I
(1)in 1039 io  Saprono court o f  :ilj>p©iX:®f ia .,, |' |

eoooardaaoo tiitli tw® rocolutiono p&©s©&,fc3r.tho Co*»o»;f  odorai |" ■ - *1
Llet.oa..S7.:.M©y#.18à9# end..oa 5 Augusti vie30,,fcaa,.>®aa. f
mirttonodfcy »cachillo  os yet euaothcr oma$l& for tho TOùùg •  j 

n ttio a . o f .. int«rnatloaal ■ profiorlpt io»# , ,f;?? ̂  ? fho ;Boboq Of : , \
Qo&tezitlon l a ■ tM.fi ©ao® : voro,©.«tei». piota o f -lanà ..tóilOH. \

forcarla peart..of tho possessi©» o f Cottst S im m  ©f -Mpp©» j
' ;

tho fatmdor of thè Homo® ©f Mppt# &oift whioh th» xivsa ìiam6l>® j 

of Mppo*Dfit&01A ansi S©lismto?|S-litpp® toofc t b a ix  orici»» ;

Sho.'dlfforoosec-hfitvfifisi tho pj^lott-toaohod.-iipott-.'ti^p*0̂ ® 1 j 

oo f© t&lOSvot thOELtrao tho le g c l h eir to  tho disputo! plot© 

of Im i. • %h» o rin im i olai»  wu» pttt forwaxd %  tu® iloac® 

Ochr&ialmrc-lipp© ©ad a ©ou»tc«»©Xais wao lodgod %  tho IW m Q  

of Mppo«L®tia®14*. u/.|Sn Oourtt ■ «ooor&iagly » . 4 ®Xtv©P©d, tvo . 

separato ludgaoato la  ©aoh of idiioh i t  duolt a t -Icafith

1) fho 'jMfsavxto 4®XAv©r©d l a  tM » a<we 
nartona* Souvoim ; S<»giMdyL^aj £ B a |^a  h ia to ry  of t&e casa tmd a  oh^t'^uod ■lr©o©h::v©retoa ox vìi» 
iudcaoat o#o Laprodollo asd Politi® # P<^oi3t-^gfiJsMAKSSSS 
Xatoraatlo&aax# 1909# to l#  1# p* 401*- — ■■•■ —  —

'I»*tet0d' its ■
■ — * ?. «S S S g^*  : -P**4Ì^-45- ' -* - - J‘’« r*'**** * * * * * *

2) »«molline, op*ett# voi* I ,  parfc II# p* ?$G*
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upoa ilio pToù&m o t ,praB crlptloa* •■ m  tM s arcoE cat. BoAìm m  f 

«01604 fcy,tko p o rtico  ‘ ia>tBo ooaaroo o f th o lr  ploadingo* !

tro a  ;a  pgrusal,© f ..ita© C©art*iJ ¿ud£S0nt0f -liowevor, i t  ©sorso© |
;

; th a t l t  u t» , ao t conoermo! ah a l l  uttta ix&exxi&itlaaal pxa •  : j

oeriptioai. mà  tb a t  l t  exanlnod th lo  -proti©» «oloXy. f ro a  i t o

ssmlelpai law aepoct* ; :Sb»a tho p ic a  of. preocrlptloa -xoiood 

lippo»E©t&old la  oppocìtloxt to Schairalwg-XippQ1 e ©late 

.%'os rejootod'on .tho ground that tha condltlono requlrod By
tu n le lp a l 'p r iv a to  lesi fo r  tho oporation. o f p ro o crlp tto a  Imd 
ao t Bocm f u l f i l lo d .  ^

l a  ttu» luàgroai do liro rod  o» Detaold»Zdppo * o cotmior *
c la in  tho Court m io  l t  p iala, tim i l t  %iao lo d  eololy  By eoa *

oidcrationa Baaod oa tho  - csm ielpal coaotitutionaX  t e r ,

Eoforrtug to  tho  p loa  o f proacrlp tloa*  ilio Court ©oìdi

*à® f a r  m  . . . .  p ro sc rlp tio a  la  ooacomod, l a
eoooa uboro rig iri a of. ©oreroljpaty ao ag&imt 

■ aut3©ots ero  iaar©lv«df tho  «aìy  » o o g a le o t ■ 
form o f proB crìptloa le  th a t  o f  t e m e r l a !  
pooBorlptloa, «hich l i »  no ap p lica tio n  la  tìm 
' prosoat oaee . . . . . . .  io  f a r  a» p ro se r lp tio a  '

lo  Boia# ploaàod a o t ma Botweoa tho S ta to  end .
©no of i t a  out3@otaf But m  Botwoou two p e r tic o

. to  a  dlaputot ©so »ay ©poa& om y o f ae<pxlaitlva...
p ro se rlp tlo a  end not ©xtinottr© proooriptlon# 
o»4 a  a l a t a s i  ©uy auoooaafuHsr ro ly  oa ih© non-* .

1) Mortasa. op«olt* ah p* 4641 «oo ZA£aradQÌX««^oXÌtlB», op»elt*
a t  pp* 413*414« ';,'--Xa ih»  Court*a «orto  -tbar d isputo  aro» ■ "nio* 

.. Bugloloh tua d io  Saudotsbobolt» 3 o tsÉ . 6owrofOteitdt 1 . .coadora, 
nur un. dna B asis ta ! -  odor » iw t* B Ìg m tln s .:doo. £utoo,..ì;.. 
lippaxodo«*jte# 0 'ltid * >  ^



et*

. . . cxoroloo of .r ig h ts  ^  ■ ': ' Mxtsolf M s exorcised lite  tó S ì^  ■.•
V period , o f p rèsc rip tica*  i« i

Horooror» tìio uholo d isputo  ru s t  to  viewed a^aine t *• . .. 

Xaol^rounâ oí tlio G ouf odor at ion o í tto  î&iuo end ,ite unique

s tru c tu re  tî&ioït. enabled .tho ncubor-StawQO to  ro ta ia  oo»,ö 

tlio char act o r te t  le  o ily  feudal fea tu res  of p u tito  in o t l tu  

tic a s»  timm QooBt&s a-good,deal o f  confusion tetwoon .t**o ., 

aspects o f property, cud ooTorolfpity* ^

— - oxiateaob o f . p re sc rip t lo a  t a  Xnt arim i to n e l law;

. : -'t e o t t o o  o f • s t atoa* y....... . I

Iron ttio Judicial, decisions delivered  by lo th , n a tio n a l j 

and ■ intorn& tioacl t r i  tunáis» i t  iß  i a t  ceded *iw to  'turd  to  a  !
t r i  of curves c i t t a  p rac tico  o f 'S ta te s  ro la t to u  t o  tlso - problon Î

■ : . ' ■ ;  , ':■ ■ ■ ■• yyy—'• ■■>. - r  y-,.- j

1* 497? fcûD*dio VcrJ«irun& b o t r i m ,  so ;
h fS i® lw Î '» ^ 1î 1Î52>®ôlï^e a  ß*8snfib«r..d«a .IfatSïïii®«» nur d io  ;

U  n ì c ì i t  v o rh a n d e n e *  y t t t£ 8 r & « s m « h a '' n tm t  * * •  * * * * ♦ ;

w  ^tertium ou» mm&mn mot Storoobtlgtaa «da-
tiiaa àmh r o , t i mS Í 2 «S S ® 0®?8** Myn¿-:ufid' o ta .ti« r* 6 h tijrt« rt e ® - «ioU-.«uf : :'

teht^îsâbuug 400 dadora, is i t  Ä fo lg  mr?- lu  so fe ra  ■: 
rai^oñbt w  2s - “S ^ V '* * * “ 4 â «  TœfaîOTagüssit t e a  R ao»
proüiîCfS if* !* ,. '*5f ft5 ff’2*<lUô̂ 0â p«*$ü^e lia® i3ot'l»m 'ro^
fo r - î* îS om?  î  «ï ?*??*?£??* #î  ^  ' tM ft.. CKdimloa my. .t o ü , .rocouata t t i tu d e ; tow ards. th i* -4uaemratSt---: .■h:.,yy y. . 23

23 110t°  ° * u b B lA  l a  ia p r a ia U o -to lttlo , op.



co.

o í  tho cedLetcaco o í in tom atioaa l. prooorlpíloSf suoli prsotic©  

bolas cm lío s to d  l a  both c r d  caá tc r lttc a  o t a t  cascata e ra  • |

fiatine írom tho  duly cathartsod  «sonto and ropxesoatativoo 
o í tho States* Siilo p rco iico f siiteli osox&o to  bo xothor

coogr©,^*^ $mzdly warrant o íb e  conclusión th a t  t&© oonsnnity 

o í natloao  or ©yon cay £ivea n&tion baro isroYOca'bly c o -n ittc d  

tiicnoolvoa l a  í&vour o í  oso attliud©  or cnothor* 2h®

. p rac tico  o í tiao d lf íc ro a t S ta tes  l a  ti llo  f l d d  lo  1námá mt 
noxbad by asi uaconpr onlelji¿j concictoncy caá. lo  obvlously

1) Oso o í thè usala m m m m  fm tim, rolaíiir©  se c rc tty  oí. S tatò  
p rac tico  l a  t i i t s - 11 oíd se tea  t o . b@. tba fo c t tfcafc «ay r a i l  -  

-  aneo by a  S ta te  ■©&■ th a  doctrino  o í  p ro a c rlp ü o a  isp llo o  i t o  
.. offislsoioa. th a t  I t a  rigfets wat tho  te r r i to r y  in  quootion are  

adyerae r% lita  ®aá th&t the  o rig in a l t l t l o t o  th a t  t o r r i  •  
í 0*?,*®®*6 viti*, eaothex S t a t o l a- aoat  .cáseo* w o ld  
B * «  J?*031* party ...to. tfee.-diepitis* .. iter roas ono vaioli cr©" 
no« o tíz io ttit. to  undarataadr t ì ta ta a -ara-.aotr-prono■■ to  :iaa2»'- 
mion doaiasiono and to  concedo tirnt t i »  opponine . party, feM 

«sy-riglrt# .. p r io r  to  t&o eaoxfiOGOO. o í  .tbeiar owa
rigato*  ihusthey  p ro fo r no t to  r e ly  »..aa f&r/oo
poaoib it •  oa a  p roecrlp tlvo  t l t l o *
"i"l ^ l® ila rly # S ta tes  ar#  Iiositm it to  ro ly  oa th o  doctrine  

5* po&eeosioiu. banana*-th fr.iav o o a tltti o£,thle..-,-
aoo |ripo  m y  lo  eoastruod as  en a&i©eio». oa tfcoi* p sx t ■

, , *^*,®*i®-Grietan . t i f io » . to  ib®,to rc ito r i# «  i n ..
ju a s tie a  aro nao erta la*  ■ l a  ardor to  mroid suy pooalttlo 
tuBapproheaslon* . S tate» ro íro la*  ..ttoo»íorof,.,íroa.,lra‘O lla^t 
J¡® posaiol©f la tc ra a tio im l p reo o rip tio n  and t o  * ■■

. ; » « l a i  pooseeato&...aiii£e* .;..... .. ..................
^  i&ataaooo o í tha  ap p lica tio n  o í . thn  d n o tr ia o . o í  . ..

p*oocriptioa l a  s ta to  p rac tico  haré  león a l  ready c i ta d
wiíi?, ¿ud io lcl úmíeiom xwlax0d~t&...ta¡miaj&0l 

coarta, e^ --In te rn a tio n a l tr lb o n a l»  and v i l i  xwt lo  cono
...la to  G^ala. l a  tillo  ooetion*



dependent »' 'cu elsewhere — on th e  o r ìmb ì̂m*̂ -̂ p o l i t ic a i  

in te re s ts  o f i l »  stato® in -fncstion*  A tten tion  to  iM s  

fa c t  has*: he eh ixmn Isg r ig h t ly  pointed e«fc th a t

• l a  the Chasdlsal A rh ttra tion w ith  Itextùé■■•••# tho-U nited
States' t o a W  vithout 'saceoca thè ■ princip le’1 of 'prescription* 
In  tho Islsad' Of S slm s A rtttxatioa l t  vigorously opposed 

t o  ' àp p lteab illty  and ts^ ocatioa'o f th at principi© hy ilio

Ifothsrlsnds*« ^  ■’
•: SlàiXerly* tha  % tte d  Klal^oa'cotaac'-to'■,hsvo''euppóafto4

tho' p rin c ip io  o f ■ in teraatlcm al' p ro a e riy tio à ''in  .tfc® A r t t :;~

■ tr a t i t ìa  ' I ro c ty  concludo! in  109T botstoon-toàw&f ■ «ad-■■*•-'....
tho . • ' ■•

fesioraola conesrnins th o  eo ttloncn t c f  /  ypx^MTSLMsiSliS  
Mtycon ByttAdi dutma tcnA ’ fonogatlà tasi in' tho courso ©f
ha? ploadings in  tho yicsierloo caso* uhi!»  »ho rodo©tei 

tho ap p U cah ility  o£ tho  ©or» doo t r in o  In  tfca rftlc<feì 

jjonnflary P iegato , ^  ■ ■
I t  ha» hom cH esod th o t e r t ic i»  111 of tho t r e a ty  con- 

c itilo ! botwooa th» U nite! s ta to »  end a rc a t B rìto ln  oa 20 •

1) itrdot op#eit* voi* I* V* $m *....

a )   ̂ .
3) Z0|f

4) LGutòrp«#ht > :. op*oit *.:-,ct i>*..S3?*,;

L ArracKfflta*



October* 1618* and a s i ló le  I  of.- t h e , trea ty . concluded between 

tho scaso eoun trles m  6 Adjust9 -1887# a f o l ó t e  ,to  Orsgoa, . 

in p lied ly  rcoognlsed' ib#  .doctrino. o f •-to teraa tlonal pro » 

soz ip tloa  *om of th e ir  ob jects ***• being to  s o r t i v o  tho 

Inference of t i t l e  from .loag-ooatinuod possession* , by e i th e r  
party* of a p a r tic u la r  po rtion  o f mieli te rr ito ry * *  ^  I t  

lo  thought* however* th a t  t  lie do and s im ila r tr e a ty  s t ip a  -  

lo tio n s  eliould to  construed'x& thor, ss  utming a t  tho  ronoyal 

of - easy doubt a a s . to  one, party  ■ t e r l a g , señalóse©! l a  tho . 

possession of a  g lre a  te r r i to ry /b y  th s  o th e r* /^ ^ ,.

■ .lor would i t  appear, ju s t i f ie d : to  m aintain th a t tho 
B ritish  âg en t's  argument b© foro the  Corrilo a lea  co n stitu ted  

ander art*, lì*  of. the/freaty^of-G hent of 1794* re la ting  to  

f  h# Islande la  PiuæiasMEoady Bay m ounts to  

having put forward th e  plea of p rosrtp tlon*  lîr* Cliipmsa*

■ tbo B ritish  Igeai* l a  M s Memorial o f 11 Juno* 1817* confined 

.himself to  saying th a t  "tho United Ututos ***** ♦rom iaod 

c lie n t sp ec ta to rs ' ***** of tho s a t t lc m a ts  and iaprovomonio 
tapón thoco Islands ••** daring a  period  of more than  th i r ty  * 1 2

^  ! innriiwipm« rj-tn'riidJmu jn rnrrrin ,-ii„- . .. . . . ^ _ - ; ^ r ' r r » r * i l,»niii-i--rr--»ii,T m . , i W.,LJ,

1) Mooro* MÈÊM êM M êÊl.Mm JÈ£SÊÀ*/tqiJ X* p# 296*

2) Siilo aepoot o f the  problem w ill  bo d o a lt w ith moro ox » 
tenM voly When th e  requirements fo r  the  form ation of m% 
nisvorio  t i t l e  w il l  be elaborated  upon* ©id In  p a r t ic u la r  
»»©o requirement fo r  tho possession bola« à  t i t r e  do- pouvorai«.

7Ö*



n .

3rcora* • cad th a t"th le  utamtroirerfced fac t *tfiXX' Justly
furnish mx rngmsmt th a t tli© Snitod States t a r o :no " d a te  a t  
.tide day to  any of those' islands.* ^  :

' Side pasmfo, i t  l o ;'eu talttod«  :&m& m t intend to  cay 
mr& th a n -th a t tli® United-’ States* siX<moQ;' r a is e s  ag a in st her 
tho prescription of her ao^uioeeeaoo' l a :a ce rta in  stat©- of' | 
tilings* :■:•■ ■ ■ • {

S^o not to n : of. in ternational prescrip tion  was , tatovor f ' |
expressly stationed by -Mr* Olnoy, tho Salted States Oocrotary |  

of Slat©, t a : a le t te r  .written ou:22.fuao#hia9Sf to  "Sir ¿tillea |  
f  &u389fotOt -.tho; B ritish  Arlassador, W  oltb o a^ . ho adrdttod |  

that- tho ra  was no fixed ported fo r tho operation  of in te r  -  ■ |
m .tloaol proscription« On the other hand i t  is  d i f f i c u l t  to  I
construe tho le t te r  : sent on $ Memory* 1810 by Bon In is  do j 
Ordsf the Spanish M inisteri to  Mr* Adam, the  United States |

« i

Secretory of S ta ts, oonccr&lns the disputed boundary of

.V JH°2l5 —̂ '̂ 0Ti£̂ ‘. Adiusli.oatio.a8 (Modern Pori on) « h o l j  VI«

2) Ibid*

3 ) .so iaaa* :.:.i i i i» .le t te r  w y u r t -  o f iiio ew sxm pm -~
preceded the YcaosttAlaa Boundary A rb itra tio n  to  

.' v’fhioh r e f  or one© w ill  bo node presently*



f lo r id i. ea ondorsonDnt e t - i&tezxvatlosiaX prosoriptton*

•ilio Spoalck. M inieter Ju o tifio d  ilio. ©psaiah -o lito , oa tha
grouad th a t *tho Izeneh ..theaasolve®. m te r  disputasi tfeo rig a to

of tho spostarla. to  oooaeesiaa rad proporty * s io rla iA  c la ln
. (2)

to  theao parto  of tbo Porri!© riee o f tho Spaniel Iioa^efey**

Oao of :t5ie.; toot.ìmoir» .i&otsaeos .la jftdLek. .tuo lootrta® . j 

o f . in to rm tie a a l  p ro ecrip tio it to  a llo g o ! to  to ro , "boa» rooos * 

nisod* io  tìso .is tiltra tlo a .S re o ty  « ic to t 't tv  2 to toisosfi .-.1697#

botweoa.Groat B r ita la  aal t lio ;% t f # 4  States■.of :Vestirtela

roopootias tho Settlaaeafc- of tini ^m itigar batyean . B yjtiim ..: 
S ilv ia . end Venosmela» ■■ ; , fh e . f l r o t . of ttoo ra te o  l a i !  ■ 4om

l a  a rt*  Vi o f th e :^ o e ^ ;.a t ip a la te e ;tB o t *tore*©e .holding 
o r p rc sc rip tio a  durian a  p o rlo ! of fifty .-yoaro olirai mfcO'-a 
gool titl© **

. ^ i l o  th lo previsto li oppoaro a t f ir o t  olght to  to  m  
©rprooo aelmowlolgBo&t of tho  notioa of l&tcrnatioaal ■ 1

1 )  3  BfSB, p* 425*

2)  Itoid* at.p* 430*/. ^
3} 89-BfSB* pp* -57*65*' ■■ l ’or tho A iplo«atio ■ oorroopwwdo^po

preao&lfig tfeò .ermolucioa of th ie^ troa ty  aoo.87 isi*a
1061*1107 md ©8 affi». PP* 124-2*132?* ,

4) 89 3H?SB p* CO*
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proscription,. . I t  may. a lso  bo omitoadsd-.tlmt I t  im pliedly 

Indicate© th e ,In ch  of reco g n itio n ,o f th i s  p rin c ip le  ra th e r  

t h a t  i t s  'eadetoaoo cad th a t  i t  constitute©  a  s o r t  © f^oaa -  

trao tin g  oat* from tha  gcaorsi1 .rules of in te rn a tio n a l law* 
,2hi© csgoam t ©©era ..to f in d  ©cxa* support l a  the  second ro l«

. - • • • . ■  v • ■ Hi

©numerated la  art* If*  which mathoriaes the a rb itra to rs  *to

Civ© ©ffoot to  rig h ts  ©nd claims ro stih S  cn-argr ipfound wim t-
„ . . . .

over v a lid  according, to  in te rn a tio n a l law** 7 had .tho.,. 

dootrtno of p re sc rip tio n  re a l ly  boon p a r t  and parcel o f 

in te rn a tio n a l law, thorn. would no t have a risen  the aood of 

.inserting. a  sp ec if ic  rul© to  th i s  ©ffoot in to  tho  t r e a ty ,  . 
and th© ©rpreos s tip u la tio n  ooataiaod l a  th© f i r s t  rul® 
would oppoar to  b© miporfluou© i a  view o f tho nor®,general 
provisions of th© second ru le*  ^

feliatovor tli© correct ia to rp re ta tlo a  of th is  tre a ty  nay 

to , th© fast cannot be lgaor©! th a t, la  tho a r b it r a l  award

D
2)

Ib id .

I t  could, however, bo erased* th a t :th©- f i r s t  ryul© was -coa-*- 
eexaod mot with.tb®.principle of proscription, .a© ouch,, but 
solely.with th® fix in g  of th© period of $0 year© fo r tho •• : 
operation of prescript ion* Such cm ex& satm t  would liar© 
had mor© to oomcoad i t  had tho  f i r s t  m l©  boca inserted 
e,ftcy -thd second ralo, and'.not.before it*  ....;•
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i-

render od "by the tribunal; on 22 -Kay, 1839» ^  tbs dootrtno 
of proscription vas not re so rted  to  (in  iact»..t3i© tr ib u n a l 

rofralnod fron giving the reasons for i to  decision) end 

’lanfortunatoly «••• tfco ac tu e l ewerd added. l i t t l e  to  t lm
1m  of. proscrip tion** ^

In  the  ease concerning the le^al States of Bastarsi 
8rgoT¿land uhich lias bean already irentionod ir* a  d if fé re n t 

contort» p ro fessa r ¿o v iceeher» representing  loanarfc botero  

th© Posmoent Court of In te rn a tio n a l lu e tic o  in  th a t  case» 
czprocsiy re fu ted  the a llo ca tio n  ©ado e a rlie r  by the  aient 
o f Sorwoy that lennarb van founding h e r r ig h te o ra r th e  die •  
imtod te r r ito r io s  upon the principio of proscription#

Moreover» fro foseo r do Yiosoher found i t  appropriato to  
location  tha  very existence of th is  in s t i tu t io n  in  in te r  •  

national; %m f py expressing the  view th a t  * la  dotonainatiou 
d’mi délai fir® ©et» dono ^ i n s t i t u t i o n  do l a  p ro sc rip tio n  

haio ' owaditioii do o sor astierò toah&lguo quo 1© d ro it  In te r -  

national p o s i t i f  n #a p w  © »ore c e n sa o r»  Juafa’a .p reeea t* * ^^

1) SZ JXSSS P#,1C8*

2) ; lolmseu» 27: B2I¿ • (1350) P* 340*
3) .1011»-SorterC*i,;lö#  .p*

Qf;ô\ n* Sdft.
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\  s s â s s a J U '■ y

acctoscti&e as t;it, ¿nmTytCKû m jig.gg- ah
in s is tile  g r a s ,

I* Cenerai»

. Although * it  emmot bo denled th a t  tho tra d it io n a l  . 

development o f oustom la  111 cuitad  to  tho presosi paco o f 

in te rn a tio n a l re la tio n s  *, ^  l t  lo  tru c  to  cay th a t  

oustoaary ru los o f to o rn â tlo u rd  t o /  s t i l i  occuper a  pro •  

u lnaat placo amor# tho b ia d is i ru le s  o f , in te rn a tio n a l lev* 
lu  fact* custota io  e t i l i  orno o f tho ch iof formai sources of 

In terna tional la u f standing «dondolio tre a tlo o  a t  tita eper 

o í tho hlorarohy o f tho im r^atcsaalstng agonales of lu t  o r * 
u s tio n a i la»* W

J21 vio» of t ï»  fa o t th a t  b is to r to  «daino put fo n ta n i b j  

d iffé re n t S ta tes ©«mot bo fouaded en in te rn a t louai tro a tle o  •  
i f  feule were f©aaltd@t th e ro  w u ld  n e t o r iso  th è  noel to  

to c h o  tho  tfioory of h is to r io  t i t l o s  -  tha  attempi bao to  h@ 

laaua tho lo&id basi o o f suoli d o l i »  in  tho f i e l i  of

oustôaorjr In te rn a t ioncd to # . itoeoxdlngly» à  b r ie f  analysis

1 )  .3¿o Visoob&r» - Boflootloos d x lh o  Prooont-'^rooooots^of Inter*
* lM le n a l , .A â iu f c ^ ^ T T r m b .

2 )  S a o - A r t *  3 S  of t h ©  - S t a t u t o  o f  t l i ©  l a t o r r s f i o a a l  C o u r t '  o f  ■ ’ 'Ju stieo . . .



Q'£. tho proceco of fo rra tio a . o f  cufstpaaxy ru lo s .o f  la to r  •  

o a tic a a l law has to  be uaderta&ea* . X tho ro t^r- &o&' posero * 

feo-isiiro iA irestisa tioa  of IM s problea le  no i tntcndeA#;'Blaoo 

suoli ax c a a l ja i s .. of. tko mceboaisa. •%■p illa ti euetesarsr ralos. o f 

infcoruatioaaX „lsar aro  .sfraged «od dfiolepod woullb® e le s r ly  

boy end ffco corposa p f tb ìa ' worle« fho p resesi' cacar a ioa  ia to  

oao of ifia c a s t  ffcsdaaoatal •  ar*d a l io  ose. o f ;th@ -jaosfcvco» -  

tro¥oxala l -  f i  o l i i  o f in to r r a t io a a l  t o r r ;vMolt Has.'booa'tbo 

oubjcct o f  a volralnouo l i t o r a t e o f i s  s o a a t . ©My. to  f a c i l i  -  

ta to  a  .coagarlBoa of .-th» proso©©©® by -ttoieìt g en era i raion" of 

cuatosciy ia te r s a t lo a s l  l& r end M oto rio  r ip e ta , xeop©ciirelsr, 

oro foraci*  l a . fM c otudy p a r tto u liìr  ©rphaolo w il l  1 © 

plaocd oa tho doctrlao  o f ce£uÌoceQnoQ# %Jhieb,§ I t  i s  cub « 

r i t t o !  |  u& iorliec noi oaly tfto precoce o f f o rm i  tosi o f 

ecao ra l custonury r i d i t e  under in tc rn a tlo a c l lawf bui io  

Qloo tli© Tory p i l l a r  o f  tfco r-eobimiea i&tft Ilio a l l  o f  uhioh 

spoeta i oc? M ito r ie  r i d i l a  ta to  ©bapo*

H* fm o Tritimi o f a  cu&toaary rubo of latoracttcgval t e r T

iU.. 3?i» .^ n o rM ity .

tJ'is naturo c f .csratosaery. Xaw .1» a .e m e r s i  prob&ott o f la » ,  

SEfco roasosa fo r  trio p?e«eainoneo o f IM e probi©n l a  I lo  

fipboro-of ì s t s r m t lo n s l  'law oxa turi f a r  to  boom . ffbey -tiro 
derive! fro a  th è  fao t IM I w hile, oa tiro ori© band, in  Ilio



7 6 .a .

lo£8 l o rácr th e  irp a c t of custon lies tosa ctca&Üjr 

oa tho decline , as a  r  o c u lt of tho r lg ld  etrootuxo of tho 

rodera stato» l a  tho interm tloriaX  le g a l order» oa tho othor 

hand» oidng to  th a  doflc lcncios and ehortoonlxiga lahcreat ln  

present oixueturo of In te rn a tio n a l eocioty* cuctoea lo  

8*111 a  v i t a l  and fundamental fa c to r  l a  t!io growih and 

dovolopnont of tho Xm?,

drtleXe 30(1)(h ) of tho S ta tu to  o f tho In te rn a tio n a l 

Couxt o f Jo s tle e  doflnea in te rn a tio ra l cucton m  *0vld<nod of 

a onorai practico ocoepted es len»* 2hio y o rlisg  lo  fax' 

íro a  boing freo  o f e x h ig u itj ind lias fxogaaatly  privón r ic a  

*° d if f io u ltia s*  ^  Opperhein, ln  m. apparent a tto ap t to  

ovado tho con troversia! iora.es p srta ln in g  to  tlio d o fln itio n  

o t In to m atlo n a l custo^, describes I t  as *a o lea r and oon- 

* ta a u c  fcnbit o f &olnf eortain ac tlcn s  **•*. under tho  eoglo

1) Xt wrald capear Ih s t th l s  á ra ftirg  «os rcaat to  evado tho 
. ..tteatrorarsjr m to  «taether th e1 eottseneufil - elesont Intho-"

croation of 'murtón * vhieb t i l l l  lo  els&eratod opon ln  tho 
nent cootlon * lo creativo of tho oostasaxy rulo  or uoroXjr 
SStTM tlm  o f i t ,  l .o .  o roeofnition of a rulo  as hollín al« 
rouu/ oasabli&hed. ln  tho opinión of Xam 9 tho roooon fox 
«hat ho callo  «tho extxoroly fcod d raftiag  of irtio l®  33 (1) 
$* tho s ta tu to  o f tiio In toraatloaal Coari of Rustico* lo  - 
J-o Idea of eeoln^ in  murtera not a prcooduro fox mmtttm 
portas of International lmr, tu t  » r o ly  tho «prooí1̂ » wcvi<* 
asno©*f *la ocastatation* of a *pre-orlstln¿; ru lo  of lew, 
j-nlo i e the tip le a !  approoch of tho t*&tural»lmr doctrine, * 
voso Urna» The Maturo c f  <h?.a torrar Internet! enel Lew, 47

o  9 » ) 7 * r T E 2 r « ^ ^
«oíd concept, nrong whoeo exponento ánns jstn tlons L ttg u tt,..
meollo, i  rendólo and Xmitorpacht, eco llild , n. 13*16,



ot tfeé--coavlotlon tbat-those'"aotlono a ro , acoorátisg ta

la tsrim tio iia l'I»a w ,sob ligat3ry  a r  r ig h t ."  ^  flilo  d o fia it io n , 

ia  a p i la : o f ; i t s  pxeetKabXy- iirfc c a li  anal racaoaooc, eXoorly 

fcoarfí tvo fo lS  m iar©  o í tito prococs viiioh t r ic a s  m

In to rm tio a a l:castos í j ^ o ' to ia s  f •n as ily t"  '

■■' ■■■' (a) Vm  fcáblt im si isa ©oátimousf m i

(b ) í t  sauflt: e p ria s ' £ro¡a. tü© coavietioa tlm t ti®, 

caora# o f áotloo. t a tm  ic  oblígalos? or r ig lit  

.(tli® so^oaXXcd ©plato ,1itrio alvo nococolta tle )»

: Sm Bf f l r a t  o f o l í ,  tíioro ia  an olojsoat of x o p o iitio n . 

llXetorioaXl?,..uagití Swakla, "a *oaaiosiarj| ; .£ioxia.of. In te r  •  

^stioasl» X&w «árleos ctrfc of ropeated ao tiona o f  ¿talos«* ^  ■ 

®*io eXoncat o f re p e tí! to n , c o n tia a lty  o r ti® o lcson t o f tic® 

^cually  plsg-e, coeoráiES to  Punirla, oa irporte ja t ro lo  Ui th© 

procesa o f  cro a !ion o f a cu e tcm r?  ru lo . Xt l e ,  Xiowever,’ 

tíCBontlal to  rerseaabcr, be coca ©a to  co?v th a t  "tliou^lx tin o  

hifítorioaXXsr, &o a  m i t ¿ r  o f í&ot, a  comidorabXo rol© 

k* t t o  proco©o o f 'formticm, o f a  caatouax? ro lo  o f conduot,

Ü  lo  d u rtd tc a ll?  irroXevant**1 ^

7} QppcrJiols, op .o it*  vol* X, p# 26*

$unleüu Co»oxÍ0t©»ioo and Xr.lornattoanX Xaw. 95 Hamo

3) rbid* a i jsp* 9«10; eco- aleo to  tiia ©ato offoct Xtoatorpaoht» 
&  27 B T O  (1950) at p . 390, and m e a o ir ic o  la  30 MX&  
C1953) at p . 31.

7 7 .
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C<£ffl©ati»s oa V m . ¿ u r id ie a l irrelovaaoo of tfeo tin o  

fa c to r .l a  t&e .estsXliotaiOKt o f a  nofa cuatoccry noro o f latear» 

&&tlo&tíl ,hm9, KacGlVboa ebsorvos #hat *t'j.o Jüdsacats caá 

M visaxy Opinione o í  tfco rc rsa n o rt Court o f Xntaxaatlonal 

Mastico próvido uo.oxaot c r i t e r io s  witb. renard to  tSio Xou^th 

of ..fina t?hlc& cu a t pass lo fo ro  a  uco^o, tocoosos a  cuetos* * ^  

On th is  p o ta t líao&iltsoa eohoos i to  viows put farerord c a r i le r  

^y,6^roascaf tòio la ti .I ro sa .a tto a « lo a  to  tho f a c t  t ! a t , t a  tlio 

J^rlcprudeaco o f ..tfco Xorrasant Court o f In tc ra a tlo a o l Rustico, 

tbo; e le m n t of t i r o . or.., x ep o tltlo a  coesa to  te  fused w lth tho 

problen of t i c  c c a o ra lity  e f  c a o tic o *  iccoxdias to  

Sffeonecat a  p rac tico  fo iloucd lj a  isroait xsajorJLtjr o f titatoa 

«•ili t s  deonod c u f f le le a t  fox ilio cxaatioa o f a  nmi cuetos« 

opito of I to  rc c o s t orio lai aa oso ien t soxa o f cosduet»

03* tho othor haa l| «111 rehuir o fewar cdfcorcuta fox I ta  totmj 
»o^ar&ed as a  b iadine ru le  of 1er* ^

15 ìlaoOìliboa* Cantorar? Intomattonssl fjnt «rd le n ti  ose ou.ee, 3 3  
m a  0 s i b ' T r T T ^ u r F r r ^ — '..... ...........................—

2> £4raiicen, Xos Oomrpca gu. L ro lt ,In> pw tl(y.«At 1946« P. 102. 
jpa r#  tho  ® 5 |S « ^ w l l Ì 8 Ì ^ P f « u s t i i l t c » m t o r l c t Ì Q u e  d© 
da juxicpru&aaee 4© ,X& Cmir foeri&uta&to do Caotico fuv©r •  

forici©] mm  d'alcnsent 4# tisrp6| mi d* duro© a fe s t  pò® oca*
uldèrco Isdoposdiuxaoat do l a  g e n e ra lità  do l a  p r a t i  tuo m  
^uootlou* , ^»earcKriraro * t  l*m^ol?mn©té de l a  protfgtio
oesbiout n@ landre  ©n «so rni±%®, 4.® «art#  mie l a  pratica®  
ou|vl@ par tuie gronde m lo r t io  c a t ta ta  © s f ilt  uour l a  
o re a tio s  4*us© eoutu&o# rène d*erigino acocs ¿rdeentot d*ua 
f» tro  cò te , vtm pratiera© do grartd© ©aoleusote r.#a  pouf ©tre 
le so la  d * a ite s t à ’iuikoreais**



7 9 *

22ms# .in  S$rcncaa*a view, the  tic®, facto r in  the c rea tio n

of ;emxy n o »  of i n t e r n a t i o n a l  . l e w  i s  c l o s e l y  mA

inextricably liaised up with the ana at ion of tho generality
of practico* I t  io  not iaionded to give hero a  defin ite  
answer to  t t e  question uodex what c irc u n s tancos a  p rac tico

can to  aaid in  th is  connection is  th a t  in tom atloaal law doss 
not require th e  practico to  to  uaaainous* As hm ham 
pointed out by Bins* "tho p rac tico  m o t ho •general*» not

2!ic p rac tico  m e t  Smvo toen applied  by the worwhclriin^ 

ca$ o rity  o f  (States t&ldh h ith e r to  had an opportunity  of 

«PPlying it*" ’ :'•■■
Lauterpacht explains tho readiness of ■ in ternational law 

to dispenso with tho xoquir snout of un iversality  of practice 
a  condition fo r the application of onstosaisry ru les  by , . 

Pointing out tha t any innistenoa on tho requlroscnt of

^  funs» loc*cit* a t  p* $66$ b in ilc rly  i t  tea  been sa in t allied 
in  the Eorwegiai} Count er~lte©xtal in  the  flshor^co cano tfcir 
"la notion do genéren te  esfc rela tive*  pm  quo
1*existeno© d© l a  reyla eo it attest©® par l a  pratique do 
w as lee  Stats* 11 font c©pendant qu'tm grand noabro 
d* Ateto v&teat m niféeto  pm  lour a ttitu d e  l facooptatisn do 
°otto  rootle * *( SAg laherlcs caso» f l&aAltv»» • Oral. Arguments, 
& 2E2HB» TOi* ' I t p n i c ) «  . , .. . - .. • --
lx*tsSw uitod fingdon lep ly  i t  wan pointed cut» likewise» 
|&at " i t  i s  corasen ground th a t «*•*. a  custancxy practice  
Invoked m  law ru s t to general hut th a t generality does net 
connote ualYcrsality** (ibid* yoI* 11» p* 427)*

ooar be. considered as being a •general* practice* A ll th at

universalj ’' but a acre xaiox ity  of States i s  not ©nou$i*



80*

u u ire rs d ity  ifoold rond or Aoulrtfal tho esistanoo of nuneroas 
adulos of law. “So esy*# ho creaos, *•*. th a t 'tritìi regard ta  
«ny poxtieulex m tte r  no rule cf In t oriniti or; a l lew e s le to : 
unie es practico io imsninous or approaohinr tmsair&t y, ' hay 
rocult la  £lvir£ i u d l e l ¿ 'tbpxixmtur to t i c  crlotoxioo'©f tiid© 
Capo la  in ternational lssr** ^

■B» Ondale itiyff* oml éetraloacoaQp» ...

fho ©lerent of t ls e f'Vrepotltìen end e o n tlm d ty  o f • 

practico  u m a lly  rateos questione of f lo t  vhicís essi lo  m a o r -  

tainod tritìi re la tiv a 'e s s a  hy csaatatflg th© p ra ctico  of State» 

and in te rn a tio n a l cano la r*  ' 2hia cloncnt le  thoroforo ©or?.©* 

tinco ca lla d  thè wo lJe o tÌTo  factor* la  tho formation of a 

»ustoriary nom  o f in t a n a t i  e n d  law* as l is t in e  t fro n  ih© 

coeoad d o r e n t ,  tho s o -c d lc d  *cu tjoctiv3  'tastar** o r *poyobo* 

X o d c d  fa cto r* , vbich  ra te s  i t  noces» ccry to dnvoBtl£&td 

uhother o r n o i tho States ca n ce ra d  s a io ! l a  tho i d i o t ' t h a t  

th o ir  actions woro *otltcat© iy o r rìsisi"*

fbo nocooeity of Introducine tlilc seccavi olonorxt la to  • 
tho proceso of formation cf a cvstonary mora of la to m a tio n d  
lau  cprin.23 fxon tho fac i th s t  a rulo c f - coxdaot dom m t 
Rococo Jm  hy ito  nero répétition* incerila^- io ttnfdLa,

**) Laatorpocht, fho Berelomcînt of Tnt orna tl.ond Intr hy tho
la*; ornât 1 o a d ^ ô u ^ ^



•oaly  a,r© o© gsdtio»© »..te p a r t « ro ta to* -'ovatte!* '*  *ul» .«•

l e s t ì l y  M a l te #  d*©« ..xtsoipdtio» ©£ m&h. -a..rnl® em aaralo . 

ot la te m a tio s a l  1 » #  ima doeteiTO . i&f2,»3jì©a ,©s4 caaoas&satoa 

I l a ®  pxocooo q£ c rea tili^  a  c’ostoiaaxj aorm a i  la te n & tio n a l c 
lasr**$.V:-- • ' •

I te  ©estima ©£, /th la  xooqg&ltlQa ai? aecoptesco bf a  

S tato  o£ a  coartata tai© arm itom i;praotio#, e o .a  s o la  ©IMuw. la,:; 

t e  ;Sua3c£a :*tbo © £,te,..vilX  ©£ a  Stato* i t  in a

ooaaeat to  .ooaaidor. th la  ^cuotoisaxy rul© a a ,a  »X©,©f l a t e  

m attonai t e r  e s i : t t e o f o r t . m. m Jux id loa lly  ,ottUgatory... asilo 

***** I t  l o . ¿ . i s o l i  ;o££er»;-tbMf«:itìP*.-*so,eoaloroaoea ©a? »©£©«* 

tia tio sio j lo  ..iopUo&rlA -lOOtlozui ©£ [a ]  S ta to

. t e l a t e  i t a  .srooogultioa ©£ a  © orlai» aralo.; s a , a  losca, fiora* 

Esit.' t e  te is ta *  te e ©  approach xofleeio  a  r a t t e  «M in* 

©pxead ooaoopt« t i »  poy-telogl©©! e leao a t l a  %ìx& i®%mttm ©£ 

a  ©»©toaary «osa o£ id o r m t lo a o l  lr.w jslght bo l a t e !  tipo» sa 

a n o te r  m a i lo s ta t io a  o£ 111© goaaral tari©© ©£ roe©$ •  - 

M i t e ,  sor Jais* .est for ihom glan» M s vlev* lu ta r , » 

Bottonai ©uotom g a t e  I to  a i t i m i #  Io g a! v a lld lty . t e a  Ih© 

^ssQ galtion granto& to  i t  %  th a  oasnosttnlty ©£ » a l i a i » *  •

fax  tho soka o£ eo&plotonoGa i t  ©iioaM bo aotod, te ro ra r ,

^  t e i s t a ,  t e u c i t *  a t  p« 12*

2) tbid* a i p# 13*-



sa*

tlm t thm aBoro-nonilenod ;in te rp r© ta iiô a ' ©f -the tc m  »opiitio 

J n r î s  * »: f&oagh; uresnasably: cmomîjm: ibo f io ld ,  tu 1jy no booms 

tho oaljr ceo ’;iii'©àcifltôBce* Àceording to  ©aotfcor tSioorgr * it  

tmiflom i f  'Jtlî.© f ^ a o t i e # ] 'x o ^ o r d c d  m  nomothing *fcioh. i t
i s  E o re ll^ ' issôtfâlïeiît ]{m  opposed- neréX yta  eosroaioat»  m  -  

podiont ©r co rrto f)* *  ^

Both thoso th é o rie s  aîiaro tbo BôÜ©f t&ai* f o a r t ï i ©  S tatos *

ao tisg  as'tB ay do* '-tîi«r®-':’ariiïofi èa''o1ül^tlcA '''tO '::B€£uirr9' -m
othofa vml&'B&àr© under s in ü a r  c ircu ss is^ o fi*  "aad';'thâ.'t"'thlo 

ob ligation ' la  'aot rarely  a : rtslo o f court sar* ■ ::: I t  • l a  th ia  ; 

aubjoctiv© olaaont"that :dlotinguî£fcoo a  Binding cuatonarj rulo : 

tacia a  tulag© follotrod fron b w  - aonrônitaâ® or 'cooity*

ïB ere le* fcm/orcx* a  th irâ . ''th o « y  nSiioli E^intaiuis tlm t 

tiio c d ^ e o tiv o  d o s e n t  l a  tho fo raa tto n  o f in te rn a tio n a l oa» im r 

feey b© dloponsed tiitli altogethov* ■ In  t!i® viow o f Owggonlioia# 

^*û la  ©ne ©f th& lead ing  o f  th ls  front*  * la

&octrir© t a  18e «leolo» ©xantnoo Bina haut* ignore l fdirs©nf 

^  3.>QT>in io  .1aris *•«•««* Ba fe rm ia*  on o ff  of * m  résout© pas 

haut %n*m daBut do 18© c io c lo  ***** C*ect m  AUccagas, 

fn*ost noo l fld©e qu© l a  ré p é t i t io n  do« nom® fa i t»  n fo ta i t  ■
"■ ■ ii ■ ■■ ■ ■ ■

I© o#aX d o s e n t  c o n s t i tu t i f  do l a  coutusa of §mfi l  f a l l a i t

^  H tsBaurieo* gh© Coïterai Bylnclplog o f la fo raafAonsl l â f  
Oonotdorod f ïo n  of '1 î PîT 'IS S
s s i a r r n ^ r ^ ^ —



03*

/ / f 4 \
©Salcscout consldercr oosaao..f i .  S c o la lo  tarte«*. V/., Tot» 

tòlti® hlxsaolf. tany&pg-ih« &<ttos8ltgr>-of ,th ls la. tho

forastica,. e f  . lo&onuitlcmfil. eoatoot li® M atte ■ thafc »colo» 
&a opinion donlnaator cotto ostato Irato elvo neooftpitg È M

t f ? ; /
cerali Z ’ cXoasni cpociflquo do la .eo a tu ^ r  l'oXcaoat qui

persaci de d is t ia # « «  la^outuao obUgatotro dO'X'u&ago ;

Gi£.$lesont facn lta tlf**

l a  im tf  : bot3i .tho ieaaaaaoat Cmirt;oX;ltttoiBattoacl .. 

Rustico and tho Xstoxa&tionail Court o f Insite® eoea to  hsvo

feph&& tho t r a d i i  tosai aad coxstt&ly .aocopted Aoetelso.ufclehv 

k*J®. ctroca oa ih® cztoteaco ©f ih® cutjoottv® o lis m i la  tho 
*ornatiqa,of .aa -tstersa tio n sl .cuotosory aorm« .1» tho unii** 

teova I ^ o  caca O )  « a  W t ó  Court o2 la to x m tio a a l 

ò s t i c o  hol&'th&t wmmx i£  tho r a r l ty  o f tho ju&iolal

^  C^G&ohholn
¿oa tlQI
T lfiB c

2* p lM l ta l to is  la  originai)* te r  a  r e i e t t e »  of th is thooiy 
ih© neeoeslty of orbalo Sarti? gaa fttgsamftc©f loo« 

379 301 103-1051 eoo auTo 'Jm iorpsoht , ©p*cit* a i  j»p*

^  ^CXJ| Serici} A, II®, 10. ....... .
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.dG&siozm to l o  fouod m <m g tho r e p a r t i  ©ansa -vai#-■■■■*; !
*

::

te f  fiotteb... t o , prove.. i»  polofe. : o£. 'Xm t  .-thè etreuru}ituoo elleged j
!

■ by I l io  à g e n t f a r  Xhe.ltresaeh^roza&osrtf - l t : wottl& nerely-'chov |

tbai stata» fcad aitisi*teLpractlco» abataUosd-- fes» in& tlta • 5
*

t ir e  caajslual prooeedluco, snd est tliat tlioy rooojjiissa tfcoa- j 

eelvoe o* toteg oMised to do eaj fo r  oaly l f  cucii o tstsstloa i 

ôr© baserò», tb o tr bèlas coacoiotui o f Mt ì m  a duty to abetaia’ 

ornila l t  ba.poaelblai..to epoa&-/.e£. aa ^  !

•- la  th#: to ftu a  .cas t. ̂  ,:tìm:XtòQTxà&iotuil::Gaixxb':ù£ $vmti t a  : 
Xd*affia&cd thlo:'prlaolple party'nfiloli

Dallas m  a ; cast sa- * . . * raat prova- tbat th i®1 e ie  tea' la  asta • 
^bUsha^-ln-teolt a .m aser thafc I t  toc b o ta»  biadine m  tl®"-

party t .***.. tbat ti-t a l a  lovo&ft&'is l a  noe ardanoci wtth ' 

MMmstmU- aad;-flatiom tisana praotieed by tha Stateti l a  . 
quoatloa aad thab tà ia  tisana la  tha esprsssioa'of a rlght • 
apportalnteu to  tfce Stata «m& a duty iacoabeat te  tho to r r i  » 
■ âfloX.:,©tote* ‘

,v;< ghia ..Idea .ima- W  ■

4):,Zbi&«; Ct f*:. 28*1 ***

. 184 toports»  4910# : p * '

3 ) -. Xbl.«L« p . . sr?6*;* '.■:-■=-Vi-;:'-:-V.,: v

4) ICS EopoitE, 1952» *»♦ rrC’
: ■• ; -■■■’' ■



m*

alloro tfca XatcrnatioaaL Court of Juotleo» a f te r  fuo tiu^  tho 

s o lo m it  ..paossg© f r m  tho :jtd&rat.':4ftXlv3re&;l& tho Àr.ylnm . 

caso* tQìml.th&t hoca,f5ui&ciont evidonoo to

emisi©..tho court to  roaoh-tho co ad tis lo a  tfcof. n .rtg Jit to. 

excrcleo coagular ¿ u r ie lle t io n  .fonale! upon austera or uooge 

kao boon csta tlio liod  .in cucii a  m o s o r . t h a t f t  h&o.booog&o 

tiM ia g  on Moroeco.* ^  -,

- : Ko7o..7ooo2xtl3r:tho.:Xate«&atioaal.:.Coart of ò s t i c o  t e t t o  *

coacem I to e l f  ©gaia edili tho seno 'proKLom l a  tho :0tm9.:..®cax * 

c o rn il i  B irftt o f m m m ®  o ra r  la d la a  t e r l t o r r «

Chegla, l a  h la d ìa s o a ttn g  opinion, p ò In te l ©ut th a t fo r  „tho . 

oetatHcfcncnt of a  ouston under ioteraatioiiflCL'i.Xatr * l t  lo  not 
oaou^i to  hm® ito '-ex to tn a l tsao ifoctatlon  provelj i t  io- 

oqually is ^ o r ta n t  th o t ■i t o  rn n ta l  o r poycholofflool ©ler-ont 

i SSi-..ho ootahllohod. Xt I s  th io  eH-iTSportaat ©lesout th e t

^ s tin ^ u ic h s s  cero  prefitte© or uoago f ro s  ©usto®.* X» dola# 

C0D-°thlng o r l a  forbooring mmtMng  tho parti©© c a s t to o l  

they ar© doiag o r fo rboeriag  out o f n conso o f o b li -  
C otica, ■ ~ m iat look upoa I t  a» eonaihiag vMfih Ima tho’.

foro© ad lai# « « ,.,»  Xhor© ru n t ho on o re rrid in g  fe e lin g  

of CosPuloioa -  no t phyelccl hot legai#  fh a t lo  %£wt Ili© 

to lo p ru d o m c on tho cubjcct o d io  tho oonvlotlon o f

^-■-Xbid* ab p#, 2C0#.-. . :

^  ^  Esperte^ >̂ .Ì.̂ '"-ra=v7;



aocoesity*^..-^^. j
Tm d is t to t io a .  m&* hy tfc®:C©axt l a  tfco Atzflvn case j

i
bétrmsa.^a ^i^lit...efparfcaiai^ im a.lutato aiA-m tìnty;.tacamlart j 
sa  $hd,t<xnelto*l£L stato* ^  la  s lg n if ie a n t ' In  th a t  l i  j
lomases attosti©». os ;to-:..^aMcail5r,,twofoM:-áííf&ot. ©f ìli©.- • ]
«ti»toaaxy, s o r s i : i t .  e&phaslscs - Hi® fa c i  tim i, ■-t#UIt tho  ;
QsaergexsDe eM dovolopEent. of a  enettsaary, r ig h i, a  ©©rrolfitiv# \
cuotoiaasy. àuiy .. a lea  daraiops« • ^hin' emmr.Mm wm j

■ ■ '■ . ' j
o^sia tey,th© '■ Court: l a  i t a  iudgsoat ..la t i»  cao® .:coaooraisg- (
M k M  c f  XtusBttzo over Isàt&n f o r r t to r y *: «bara .;l t  fotmd, * that !

tl5sj practico., [iillotfing i r to  passalo ttotvocn ilio varimi® |
tortazos®  posa#32iess|.waa aooépted a® lsw by tito partís® !
ani: ha® givo»/sta©., t© a.rig iri :aad a  correlativo ©tolgati©»**^) |

S ia ila rly , OMge fiparadox l a  Ma -dlssoating opinion p o ta to i I
°'ot t e s t  *a r l f h t  o f  paco ago barin*  lo c a  ©stablieixod, thor© ;

Wa® a  c o rre la tiv o  obllg& tioa ea fid ila  r a t  to  provoat ih a

°xorcis® of th a t paesano«* ^  ' : ■ ■

23x1® d is t in o t ie a  tsomm to  hcro p rorpted oaa au tb e r io  '

Xbjd. a t  p* 120 ( i t a l i c a  adUtod)i eoo e lse  tli# d o f ta llio »  o f 
■Solaio .-farla ss  givo® hy fulge ¿rmaá*ügoa la  hi® dlocoatlng 
opinion9 a i ' p* 82#

3) Sopra, p # 84 noto 3*
fCf Esporto, 1900, a t  p* 40*
fh id . à t  p . 110*



Eülso i t  tlio,' ot&rtla£*?olst ■ of a. ii®ery,, olsnlxig at .yeooiioilln g  j
5

ti®  'eoesaiisgLy ■ trreooaeilsib lo  ooaoopto ■ ooaeerxstas ti®  rol© of j

©pinlo .loria l a  tb£r f ta rn t lo a  ead growth o f  ta to a rn tio a s l  | 

©ustos* l a  m. a rtlo lQ  imblltóied ,1a 19f7t:. HucCibim /» i
I

v^lcod tlio ©pintón tlm t a  ¿ is tl& a tio n  ohould te  drmm betweon j

t t e  procesaos o f  fo rs a tlo a  ©f cuotosar^ rl-^ ito  má  custom ry i

©bllgations* l a  h ia  rima "g cao ra lfsa tio as coaccasiiaj tUo \
. ....  . ■■ ■..... ;¡

Ptococa by vhloh ru len  o f eustosaxy ia ie raa ticm o l Xm  ax© j

formé do not alwayo m^nowXod^o th a t  a  ru lo  rusy b© ©rproeaod ¡

la  te rs a  ©Itfcor o f a  rinfcfc o r  o f aa o b llg a tlo a  and th a t  l t  ¡

llí57 involvo both tho p ro to e tio a  o f tho rl$¡rfc tu  íiuostioa and |

t t e  aclmovlodgaoat o f tlio co rre la tiv o  duty* C oaaláoráticas ]

^ I c h  appiy to  a  ru lo  ©rpxoeaed as a  r i£ h t o r as  a  U te r ty  ¡
' ‘ • i

«ay v o ll  to  inappropriate  fo  a  ru lo  ©rpreeaod as a duty or j

a  próliibltiou** ^  . S ilo  coatontton  to  ^ í m t s d  by tho

whioh l ia d  besa obcorved by MoDou/jol tb a i f l a  tho cphoro |

° f  la te m a tlo a a l  ro la tto a s»  tfea oseta 'm atioa-stat©  o f f tc ia ls  i
€ar° © lteraatlvo ly  in  a  proceso o f  roo lprooal in to rc o tlo a  both j
°l© isaata and e r to ra a l d o e io io a -sa te rs , paestsg  apon tfco !

b la tas  of otfeoro* ^  Aooording to  tho caso u r t t a s , ib i s

MacOibbon. Cus tfr"ary Xnt em ail oral Xaw and Aotu toser nao. ,31
— — ;---------------- ^ — “

■2 ) I b l d .  a t  p*  116* : /

llobougali fho ijydroacn Xorb gesta  a n d  tbo In te rn e tto n e l Ant» 
^ - ^ - J 2 S » 4 9  AJX&-(1955) P* 35?6# a t  pp* 31T-350*
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d a a ltty  o f lu n a t ic a . "m ro ly  rc f lo o ts  ti lt, prosòiife lacis o f 

cpoo io llsa tioa  and c e n tra lis a tio n  o f po liey  f to e tlo c s  l a  

te te ra a tio n o l Im  gcasrsU y*" ^  iteoGithan f  lier ©foro

afferò  t!i@ f o l l o n i o s p l c n a t l o a  cancerólas tho  croi/th of a 

etxotosary ob liga tion  of te ic ra& tien sl lav i

" la  tho eorly  otados of tho dovelopccct of a
. : c a s tanotar. tight o th e r . S ta tes  •. a rs  faced- v l t à  t h è , 

ero ico  o f  o b jo c tia s  o r  ro ra ta la s  passivo* t r o a  
■ , th s i r  in ac tio n  ih©., inférase®. o f eouaont'.in csul ,: 

aoooptanoo o f tho  v a l id i tà  o f  th o  c ls± a  oay ho 
ârsw t and m m ». Ktr®«gtlx®a®d hj tho p a so so  o f  
tirsi#, tho urmrèli ia . th o  la rd a r  c f  s ta to o  p o rti»

.: . © ipating-ia. th© ©lato aad tho  «t@ »t.to,tÉiloh,:: 
tho c la in  io  eafereed* '. So far# tho  coaducb o f 

. ■, ■ S ta tes  © te r  %hm. p a r tic ip a n ts  l a  - ih® . d a t e  m i , 
p ra c tic e  Bay arenai Sut r a t  c re sc i vo luatary  

■■,■ notule®©«®© M  th lo  nay reátela ih® p o s i t i  »
; tà llio  th o  pooaìb lU ty  of càrpio p a s tiv ity  la  opea 
to  i h « .  Soffoyor» a t  th*  cano tifi® as tías r ig h t  
la  dc^oloplnc I t a  co rr d a t iv e  doty ia dovoIopte8 
. . . .  £h® r ic h t  e la in ed  rey  b# cucii th a t  i t a  fa i»  
f iln o n t ray contimi® to  rog-utre no nero th ea  
passive s u b is s io a  ©a thè  p o rt o f o th e r stato#*Xf flin t io  co# tho v a l id i tà  o f tho ©Irte .... nay 
ho gmg&à so le ly  by referonc© to  tho con tinuel 
mquimmnm  o f o ther S ta te s . Sa ilio o ther iuaxd* 
mio® tho c o rre la tiv o  duty inveivo© to r  I t a  tep le»  
r m ta t io a  a  court© o f  p o s itiv o  action#' s s  oppoucd 
to  etepl© teleremo®# tben tho  óp te te  lu r te  noy 
heeono m  ©©sentici d i t e s i  ia te o a E T a u e e  o f  
%&leh th a t  osar»« o f ac tio n  caunot bocona ©ndoved 
v i th  tho bindte£ foro® o f a  euetem zy ©blig&tiùa* 
Xf ih® p rac tico  continuo® tritìi o a lfo rn lty  ©nd I s  - 
acsertod  a s  o f r lg b t  and i f  tho  stato® ao rsn in i 
tho  o b lig a tio n  charo ilio ooav io tioa th a t  tho  
ac tion  t  alíen to  givo o f f s e t  to  tho ob jection  io  
oajoteod ty  law# tb® l a t t a r  coure® of ac tio n  hm 1

1> Ib id .



09.

a t  th a t  ota^o ripone! ia to  a  d e fin itiv o  
cuatonary oblÌ£ation«* (1 )

do a  ro a u lt o f te e  fsro/^oiog coaeldoratloao ISccGibboa

; i s  le d  to  tho. eonolostoa. te a t  -potai© t o t a *la te ; sorte degrto

d ic t ia c t  frem acauieeoonco, d thaurh , i t  io  no th lr^  ra ro  than

, i to  lo g ic a i  qutoona*« :aad ■•'aofuieeosaeo .wouldjuaro p e m ltte d

:t!i© Tight, co rre la tiv o  to  te a  © bl% atioa to  b© poxfootod in

®ay ov©at.* ^ £© e a ^ o s ts*  ~ fedvm ?»..that • la ' tho caco of

a  cuatocoxy © bltgatioa ©»proaeod l a  te m o  o f p ro h ib ltto n  i t

.. io. ao t miroaoonafcl© th a t  csaphasio oliould bo p lace ! oa tho

©plnlo ,1urlo rathox thm m  aogaiospenoo** ^3) _ Qn tho  o tber

. bandt *tho paxt %Meh th a t  conoept plays .la  tho ©o&uioitioa

:.©f custonaiy r t s h ta  lo  in d ire o t »***• and i t a  placo lo

takea ia .th iB  coatcrfc by ilio dootriao of ac^ulcscono©** ^

Site ©xpla&atioa ©Iterod by naeSibboa voold appoco? to

■toste?© th© th o o ro tied l d i f f ie o l ty  tedeh pusslea tho  aohoXar

dovotoo noro te c a  eurcory attenti©© to  te lo  .profelec. On

tbo oao hojidf I t  1  ss caid  th a t  uca$© conplod .with. onialo  Atri©

i*oadii to  tho croati©© o f a  euotoaory norm o f in to rn a t to n a i

■ tóill© oa tho o tb s r  Jmad i t  lo  d a in o !  timt* , l a  ©rder te

**) lSteQibbor*| X oo.o lt. a i  p* 139; ( I ta l ic o  l a  o r in a c i} .
2) I b i ! ,

^  llld »  m  p . 1314 '( i t a l i c o  in  o r ig in a i}•

Jhid# a t  p .  126*



enable th e  c rea tio n  o f each a  norm, fho S ta tes  involved m a t  

in i t i a te  caeh p rac tice ' beonuso of th e  opinio tori© * in  

o ther words* the cortog  In to  being-of a now mxn *rauld pro » 

suppose' t h e t ' the  S ta tes  anted in. le g a l error* i s  sub jected ,

the cripiiaslo placed by tiaeOlbhoa on th e  d is tin c tio n ' between 

caotonary r ig h to  and castones? obli&attona n igh t provide th e  . 

fmswer to  th to 't t e o r e t  le a l ,  challenge*

In  foot# Rorjo w rite rs  appoar to  have fem u la ted  tfco

te ip teeso n to  fo r  the  'eatab llnhneat o f m. in te rn a tio n a l custon 

so as to  echraco both the  notion  of opinio ju r i s  and tho 

dootrino of mqiiimommiAthSM a  s in g le  d e fin itio n *  ttidoen 

^souiros fo r  toe  in te rn a tio n a l oust on »the concordant and 

*©onrrtog ac tio n  o f mm om is Staton to  too domain o f  to to r  » 

nation©! r e la t io n s , th e  conception to  each case th a t  euoh 

lo tio n  was enjoined by law and th e  falter®  of o t te r  S ta te s  to  

stelioagQ  th a t  oonooption a t  th e  time** ^  J S im ilarly , tons 

©sprosood the  view th a t  to o t only m e t  too S tate» which, 

applied the p ra c tic e  have had th e  conviction , bu t t h i s  con -  

v tc tlo n  m o t n o t hero bem  challenged by o t t e r  s ta tes* *  ^  

tewevor, t t e  inadequacy o f th ese  and © la tte r form ulations o f  

rc^utoonects nccossary fo r  th e  fcarnation o f in te rn a tio n a l

 ̂)_ tedoon, r -o pa-r"^-.r-it Court o f In te rn a tio n a l Justice*  1920.
' i s i i k  ^ m r r r t m r
Earn, loo,© it*  a t  p* £67*

90*
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castos! otean Crea tilo toe t tha t *faHaro to proioet ecslnot 
tlio coieria tion  that i lo  privo tica  is  en^olasd ty  Imi •••• i s  
noi eqplvaieat to  aequioeoonco in /tho practico lto c lf ,*  ^

I I I .  gip congcnsanl ta s to  of cv-gtorary ' in te rn a ti oar.1 Xssr,

tho GasertÍont accordio# to vhlcli acgaleceonco la 'th o  
proro^uioit© fa r iba coninj la to  oziaicaco of ifco optalo .Inris. 
®at eonaoguontly for tho establlalrncnt of a  ei&tocary ñora o í
International law> woyld appoar to 'lo  tm toaeant to ttpholdiagf 
tho cono ousual lac lo  of matoreazy in ternai tonal to/# Xa 
tao t, ecollo czpreeeiy acroate&'optnlo Sarto triti* consoni tóioa
. fi
«o arroto th a t  *lo eoooad olenont ©ocaattol do la  coutwaa est 
&* oraro pey6holO£l$uet e* e s t  lo  coas en cas ou l topÍnlo 
nocoosita tiS t c f ©et a diro lo  faisaoea das eoncoatoseáis 

tndirldmels prole a  reo o m e itro  c i  a su b ir l a  ro s i#  da I r o i t  

dooouvoxte ©t sxterlorie©©** ^

S ln ilo r ly , l t  feas boca polntod out hy ü o r t l l l  th a t  in ie r -  

^ a tio a a l cuaioa l» t accerti»#  to  tho t r a d i i  i s s a i  decirla© , , 

notliia^ mr& tinsi as c^ram oat* t i f i a r l a s  i r o s  in to ra a tio n a l 

tro a t io s  la  ©niy om raspaci#  n&nély, th a t  i t  l a  a  t& elt -

C a t ib o s #  l a  31 M U  (1954) a t  p. 151*
Scollo, P ro li In ternatio rsal Public. 1944# p* 300$ Ilio cano 
Idea km V&m  W ioodTiocs c ^ p l ie i t ly  b j  ajrmaon, a p .e i t ,

P. 104,



s

agreeoflát« i t fo llaos#  l a  ilio

T±ew ©f t o r e l l i ,  that-cuetcmexy ta te ra a t to s a i  ru lo s  osa  

le g a lly  bind oaly titos e Statoli wMeSt p ax tle lp a ted  l a  tho 

e m a tic a  oflstuslt,norma and p e re if i i ts i ly  f ©lloved thoa as  

fclfi&ing ru lo s  o f eoaduct*.  ̂'Chelr. v a l ld l t ? 'I n  rasp o si o f 

otlier 'Stato» em$ bavere?*' fio .basad so le ly  ©a tho i r  vo lnatary  

aats* i*@*. oa t b e l r  yaa<ygiitlcn of tho  custooary ñoras* ^  

(M orelli thodghi' .d aasjio t approvo .of,„ib i s  concepi and pro •  

«teda: to  re fa t# ih ©  .'.oansasamal. th e o iy .ü f  tha Mndinfi forco  

©f ouatomsxy.intaxmtiosisd. X s » )* ^  _ ■ , * ..

■"• Sba'.canaafit ;a£ ;t h t  .© m sonm al.snd essen ti a t ly  vcltm  * 

t a r i s i  -basta- o f c a s t em ry  in te rn a i tonai Im  ha® fosad capperi 

* * ^  '■ ftA&mnt d e l i r e r e i  ty  th è  Pes*awmt Court o f  •

1) t o r e l l i , r a l  do D roit In te rn a ti osai lu ta lo * C9
"$53-494,4w4íivmrt«4í4a • «m**»«*« 1sfioro li©1’ sayo ì *Xa contusa Iñiernailonal®  d l eprès l a  ̂ doo* 

tr in o  trad ltlo n n o U o  a te s t  £U*im accori* ■ l a  ear&etórtft* 
fletto pour la o tia n a  l a  eontosa configuro® corno %m aoeord sa 
d i s t i n s e  dee miro® accordi* te te rn a ilo n su x  (c'o0t«4*»dira
dos t r a i t e s )  consisto  fieuXeroat dm® 1© f a l t  qu* ll a 'a a l t  
d*m accora ta c i to ** ( I ta l ic o  In  o rig in a i)*  ,

^  F4^* 3?* 45^# ' trhcre tlia  aothor © intesi »»la eouta&f i& tcr
«stlonalo* m  tastò $u*accord, m  pcut produrrà dos roclos d  
d ro i t  qua pour lo s  i t a t s  qui ont prlcrpart k  X’aocazd, à  ::.,
e a ro ir  pour te® f i a t e  qui ont o ffeo tlveeon t ©nlyl mm 
jj jy ta i n# l ig so  do e onduli«* l a  volear do l a  refilo  omita* 
elor® pour lo® cuije® H a t»  «•** quo poreonao m  s s n r a l t ■
«icr» 25© p e ro ra li  a tro  . «spl|.fuoo qu’aa soyoa'd*!m fiato da 
volontà do eoe L in ts , o , eiit*a*dlr# tuo  l'm appello l a  
«SSSgfìOtEgenc» do l a  cauta® *» ( I ta l ic a  l a  o rig in a i)*  -

do

3) ltlà* ...a t pp* 4Ì5-4&3#



In te rn a tio n a l ¿uo ttce j a  th o  ■&rfcug cace ^  nhero tbo 

c&joxltsr o f th© Courfc toot tho  y iow ''that''* th© 'rules b indino 
xipoa ü ta to s  . . . .  examato fron  tb o tr  01® f te e 'w i l l  as ozprocsod 

t a  oogreatlooo or ty  usados ¿jcaorally as exprocciaj p rin c ip ie s

' ■ o f '

Sido eanoept Is not wohfillQtt£0& - ^  and* rlthou^h ¿t 

*8 not intonded to ©alare® hora on  tfclc mbjoei» ono of tiio 

o^á®otioas ra leo ! aeoinot ;-tho. eátusaaeuel basto of tho ilndlns 

■ foro© ó t 'm a ta a a x y  International latí appoars to docorvo 

S it ie n , sino# t t '  sotas :to  l>o díreotly  rclevant to  tho aubjoot» 

catt©2*’o f '.thts .worlr* -■ ■  falce» has oh^octod to tilia ihoory ly  

potntinu « it tli# appnront faot that "sonora1  ■ internet tonal 

iatír i  o fctndinj apon muy States vihich rever» csprecoly or 

- ta o itly , eoneoatod to i t*  ^  end whioh had heos tn tectataao» 

idag hoforo thoco States m m  estahllehod# lío thoreforo 

' that tfa© asm2Qptlonf acoordl&¿; to t&iek in tom aticm l

daw dran© i t s  MnáÍB0 foro# tra s  tho rooognitio» of o lí  

tonteotlo ílo titia u o  ©id e ites  to filio offeet tho oase of a 1

1) fiupro* p . 83 soto 3.
^  1M4» mi p* 1i*

3} Star & d e ta lla d  d tecassto a  and re^oo tto»  o f th# objaotlons 
fa lso d  f*e*&iast th l s  oonoept coo ítmGlbbc» tn  33 M i l  (1337) 
£P* 131<-130| so# a leo  litsm anrioo  i a  92 Hamo Itoouoti (1937

II» pp. 101 »105*

Holssn, ^y tnctp ioe of la te m a tto a c l  law* 1352* p* 316*

93*
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aawly»ó8tatjlieh©4 ccsnunlt7  la  ras?oc* ot chicli ’’ia to raatiom X  

1&¥ tecaacn applicai!©  . . . . .  ifaon ili© l a t t a r  Ics rcoojalBod oa 
a  c ia to  tjgr'"etfcer fiiatoc** ^  Cita co n tan iica . luteovor* had 

te sa  test t̂ sr' loatcxpachi xùzo c reac i t i n i  i l o  couccut of S ta tes

^as oc conti c i tziù. in iispcnsablo  coroly  la  tito pxosósfi ot thè 

fornai iou of &z~a s ilo s  o f In te rn a tio n a l 2sw l u i  ^Iias no 

*©fors3io© io  ih »  (jacstion of ifisttisr o r aot a  3 5  w Stato io  

tenni in rth o ' fi.ro afiy orlstI*“.j m ic a  of ciLstoasry l u t o  «• 

&atlòntfL ' lm + *  ^  Sho  0:1X7  conclusici! t i n i  fa llo s a  frena 

' adeption of tir© consonane! Xnois of eucttìsary In i  o r »  

ivatlanal Ira? ir?, noe ordina io  Xnutorpacht fth s t *xxc\r o b lia s i tona 

ocrmot lo  Inposod ur-exi cji i m r i l l i r c  stato  I 7  any in t o r m t lo m l  

te « io la tu ro * ^ ^ ^  l u i  t i c  e ontcntlou tira i c s ic t ir ^  ru lo s  of 

^o tcrjia tlo u rl 1 »?  aro b ir d t n j  upo:i r.cwlp recopniscd Stato© 

k^epcndentl^ o f t lio ir  consoni itocs noi caciaio tho uxepriaty 

l& s is t irg  on a e otx casual i t e la  fo r  t i c  faruabioa of uow 

^stcaaasy Tu ie  e*

A stato la  tte ro fo ro  c-atitlod  to  d is s o d a le  ite s i*  fro a  

a B IS  cuctorary m io  f c r ia j  i t o  proecsa e t fo rm ilo :!*  Suoli

‘O Xbld. a i  p . 154*

Xaaternaoltfe* flio Umetto?! o f t e r  i l i  tbo In ta m a tio im l 
£222££& t nlTTv^ViT* ~~ ‘~

3) *tid* a t  p* 420.

^oaibboa In  33 T O  (195?) P *  13T#



d isso c ia tio n  y i l i  m  a ru lo  m a if e s t  i t s o l f  fcy tho ro e e lc i • 

tro n i s ta te  deelarin#  ifceolf noi io  la  hound hy tho now m io .  

Stato., conno t* howcver, d isso c ia to  i i e o l f  f ro a  ex a i r e a d  

ru lo -e f  in to ra a tio a a l Im r, l .e »  i t  oam ot "controct 

oat* trm th è  e sp ile  u t i l i t y  of th a t  m io  eneo cueh a  no*» bao 

hoeosït a  g onorai jooxn of cas t 0130x 7  in te rn a tio n a l latr# fh to  

point vías viY idly  i l lu s tra te « !  ty  tho arganoats o f tho p o rtico  

to  tho ifishorloo cane a n d .o l i i  lo  d o a lt w ith l a  d o ta li  in  duo 

ootxrs©.;... l a  hor.pM aàtogs. l a . th a t  osso lorv/cy,c onttndod th a t  

° $ r ta la  a llegad  ru le s  o f in to m a tio c s l latr vero noi conexa! . 

to lo o .a t  a l l , .asá th a t ,  carea i f  theyyer© , to y c o s iM  n o ti®  

cpplled .ea égalan t i^oneay, locam o alio h a i  c o a a ie ie á tly  a s i  

^W flaivooally ra a ifc c to d  her re fh o a l to  soecpi thon fre o  1ái© 
t i r o  tfcoeo m ic a  yero te ¡da£  chape* l a  Sory-ay**! opinion, l f  

a  ¡ítato *a riaa ifo sto t o o it erpxcccáioat, c o lt  p a r l fú t t i tn io  

constante o t noiwcgtxlToguc A® Tolonto do so  pais eounettro  a  

to  r à d e ,  a lo ro  <po c o l lè -o i  t a r a i t  pas «acoro p r is  a  mn
'  K H .

°uSrd lo  ca rac tè re  d*im© rod o  o b lig a to ire , i l  ro s to  en dehors 

coa chenp d#applioatioxx#t  ^  t& tSio United Xlngdesx*»

top iy  t vo Uôzwi^iea content lem vos no i b aa io a lly  q u estionod, 

stohaagh i t  M m  deoned appropriato to point mt  th a t *the> '

*lu2ït o f a  S ta te  to  d issen t fro n  a  contosary r d c  carnio t ho

^  »1*1 rher ie s  caco, yicaÆ too « Oral dr ■rosato* Eociirervfcg»
v o i.-T rrp p rS a a - io i.

95.
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ro^sxdcd a s  absolut« . . .* *  fchûxo a  fu n d a n sa ta lp rin c ip lo  i s  

ooaocms&t tfco in te rn a tio n a l oorssm ity does net rocosnlso th«  

xifÿat S£ cay C tais to  i s o la ts  I to o l f  f ro a  ilio impact of tho 

p rin c ip lo * * * ^  I t  vas concodsd» howercr» tim t a  Btato 

Bifîbt *aoxniro en oxoeptisnal p o s itio n  v tt li  regard to  sons 

Æoaoxol ru lo  of sastcrsaxy 3a» bj e w  proeoos \diich i s  oasis* 

£oas to  th a t .o f  se q u iria s  a  h ls to r io  t i t l s * * ^  Sia? O srsld 

tfitssaurloo  taises th o  riant tfcat *tIio p o s itio n  jo ia t ly  tokm 
'v® 1çr. tertre? and t&o United Xiagda» sa  th l s  p o in t (fo r  tl io ir  

diaagrc®seat rc£aTdin£ i t  ro ls to d  to  t t e  fa c ta  ra ih o r  thaa  to  

p rin c ip lo ) o u s t : te  ragardcd a» «oxxeot»* '

ÏV* fisco/rattisn raid anruioce?noo*

ïlio adoption eoascscucl b sc ia  m  tba coures of tho 

bindiiVi fo res  a£ l a i  o rnai! ou*l 1«? casan ts p ra s t ia a l ly  to  

is tro lu o io ^  in to  th i s  f i e ld  tho v.oU-fc:ms a d , smolî^coniootsi 

doctrine- o f  roc3£n tiionf uhlch le  cas o f  t i c  r a ln  Eôsns o f  

osprocolns consent l a  in te rn a ito n a l re la tio n s*  ■ I t  lias b /  

*iou Ijocccû oacaoa ¿round t!m* iao  «soox>e o f  tko  concept o f

1) Xbifi* x s l, XI» pp.428-42f*
*0 Ibid* e t  p# 4ff*

^  ^ itsa sa rio o  l a  92 Hague Poeuell (199T) vol* IX e t  p* 100*
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93.>

l
Stat©' uhioh haa rooo-unisiifl ' a  s itu a tic i* , ■ ao t or trc n c a c tic a  I

\ \
o f te té x ra tio o à l  ra lr rc so o  e i a  «a lcag«r m te ta t e  th a t  vlfl»a~ 5

ffls I ta a lf  I t  ' l e  ' not ppDoedblt«■ ■ tram te te  os^lo-'roeotpiitloa )

eppcars m  m  e£tm%im -Bgemy-ai pometul e liaco  l a  t e to r  •  \
m t i d n a X I ; ..

■■■■ - ; ilthoogfe; Stewsrs«ih©r£f#r' éom- mt  - datino teo  p ro d e «  \
'■ . . i

.fceasteg. ©f. tfao :t# r»  "oppòcc&llltgr*, ;l*t s e m i to ' apply- i t  t e -  ! 

te «  rsoaateg £tvo& to  i t  l a  tho ¿ud¿pa«nt o£ tho IstcsxnatloiiEX j 

C ourt-of t e t t e «  1»  '.thè Iftcherlco emù* . te©r% t e  a. voli«» ?

te a m  and tee<3uefltXy*<piot©& paaoago o£ tho  ¿od&cxstt, tho  • *

Conxt doolaxcd th a t  *tho appXie&ticm ìiy Sorway o£ a  w oll j

do tino! end m i t e tn  eystosi w aM  xmp Idi© te n d it i*  o£ a  I

Sonerai io loratten t * ^  tfcleh, t e  te« word« o£ te® fronte j
t « t f i 0 « foa iem at 4 *1111« conoolidatlon  M otori^uo qui lo  !

con teste  cucopafrl« a  tona 1«© M ats** " sroa  Ih® eoatoact . 

t e  te la li  tei®  ta m  *mo o p p ile ! 'te 1 tho  Courtf i t  sooca to  

G&orgo te a i  *«ppo teb llit3r* 1« te© eonooqucm« ©f te «  ooaduct 

°* « p o r tio u lc r  S ta to  t e  te a  foco o£ o o r ta te  drcaisiiian«©«* 
te lo  oonsofUKio« te te g  th a t  tho  ©oadsaot o f staih S tato  n ig h t

1) Xfeid* a t  p* 24f* Citello« te  originai)*
2) XÙ3 Bopoxto, 1951# f* 139* - ,  ‘

Itici* (Ita lica  added}| tho « fxosd oa ' te
te s i te l i  t e r  tho  i ta l ie te © !  word lo  tenforeoad©**



m*

b o M ld  bât chaînât ;i t 'a» a  p rac iio o  b indizc i l ,  I I  la  s  

lîlnd of estoppel which lo  croatcd by.tho conduct o f tho S ta te  

atid \flilo3i proéiuiefi it: fron eotins contrery te %&at Ma I qqossq
t

bia&iàg «peu i t  by i t s  bohcnrlour* S a s  i t  M o Mou m in  » 

ialnod by tho Govermcnt o f in d ia  l a  tho coureo o f tho Stno- 

Indion Ij<nmftayy Dt&outo tM t  t a  tho absonoo of any Chinooo 

protoot a ja in o t varions ‘Sidioa can ifco ta tio n s  of covorctM ty 

wo? tho to r r l to r io o  in  çuootion» "China m o t bo M1& to  M ro 

Mcoptod and oormtocood in  tho % dioa oligsuaouft oad to  bo 

ÊMÊê m Â fron  r a is in s  c la in s  to  Indian te r r i to ry ,*  ^  l a  

tb ia  rotspoet tho fonction  o f  "opposaillity*  saoss to ' bo 

cloeoly  ro la to d  to  tho no tion  of * ©stoppai* end in  fast»  *iho 

iô jo l  o ffo c t of récogn ition  io  to  c ro a te  m  estoppel** ^

Sfcio is o t i ta b lo  and lo g io s l conooquaaoo o f every oot o f 

^ooo^nitioa waa e lo a r ly  tertio  ont l a  tho 3oâiTaoût xosdoroä 

by tho Pom m ant Court o f in te rn a tio n a l lu e tio o  l a  tho Xo.-;*ctl 

& &fem.of Postera Oroonlead cm® W  xâmxc tho  Court oaid»

1) ßoo ta® ..„„

*̂ ousâ. 
ISET“

th o  O ffic ia is  o f tho
I® #001

pabïii&ic o f& s t o rnai
«Sïro^ôX*"tEo " fo i 'S œ ia t o f  India» MM* 32» p* 10 ( i t a l l e a
Mdâd}.

Cohwarsmber£or« loo#clt*  a t  .p* 2S3* . - t«  a  box# d o ta ilo â
..dioeucsioa of tho  dooirino of eotoppol l a  r e la t io n  to  m •

^uioaeenoa p ®@o ohsptor 4* sec tio n  V S  holow»

^  ^C ii Cartes i /B  no* 33* . .



100

l u t a r  a l i a i »Berrai ro o ffim cd  th a t  ©ho recogniscd thè titolo 

o f Groodand e© la a ic h  end thcroby dio Imo doborred h erco lf 

...froia oontostìng t a i l d i  eoTerotgaty 0?©r tho  vholo o f Greca*

1 o»d«" ^

Millo tho  foregolng ta tc rp ro to tto a  o f tho to rà  *oppoo » 

ab ilita* 1, m  givm by Sedaiarsonborgor» eeosft to  lo  tho 

eorroot o m t ao eoorgln# fro n  th è  pronooseccentc o f I s to r  -  

a a tlo a a l tribunal©» l t  n igh t ho addai» f a r  ih® calai o f 

conplotcaoco# th a t  l t  lo  no t th è  onl^ oso in ertotene®#

' C ontrari to  Sdnmrgonbcrger# Mio oocns fa  eeracolYO "oppos * 

a b illty »  as ilio ro o u lt and outeoro ©f reo o g a ltio a f rofionttHag 

l a  i to  fuoo tioa  end ©cope tha dootrino o f ©stoppei* . . 

CImrpoatlor a r s i lo  h t a e l f  o f t à i s  tei©  l a  a  ©osmdiaf d ìf fo re n t 

aooning» HO dlo tlagulchos botro©* two d iffo ro n t eopocto o f 

^ocogaltion* thè f l r o t  bei©# " la  m a lfc c ta t io n  do Tolont©7
N ' > /

Ptrlaquoll©  l * i t o t  f io ro  cdhore a  tm® n o d lflo a tlo a  qui ©*atmit 

*®eli©o® ©ano s a  p e rtio lp a tio n »  * &) ^ddl® tho  eocond 1© do* 

^laed m  * lf©xt©asimì a  l ’Jftat t i a r a  do» a f fa ta  do l a

1) Xbld* at pp* 68*69t se« eleo th® M t i m r y  Qplaloa o f tho 
• Xbtax8ft1&c»u&. Court o f lue H o t ©oacoralng th è  Ifotornationiil 
litetel».Africa, W S  Hoporta, 19 0 7  S* T S  oF'oc
a i ^ 7 T 5 P f ^ r ^ r H p r T 4 f #

Charpositlor» M lìeeonaaleoano® «a &*©it Intom attonol



&oliflcatlû»»1$ Ho gooa oa to  explaia tà a t *Xo premier '
... ■■ - ,. • " • N . • *

càao ont volontaire mi’ formel» Ho dcuxîesso cous e s t m atériel 
om ^  lnd ieatls£  '*nm  ï 9 attitude» do Xf2 ta t
tiers»  n a is- la  ao ü flo a tio a  oHe-j3oaot non pas un acte» ca ls  
t*a f a i t  iuxidiqae»* ^  /'"Xi la  th ts  second. kiad o f roco$ -  
citism, uîiiolx io c o lla i  ty  C&arpontlor "opposabilité**

ïho lino  of clsmraco bot^ees, tba two cpproocZios oooms to  
tocorjs olcaror owin& to  Charpentier* a assertion  tîis t *rioa ne 
prowro quo 1#extension a un Xbat l ie ra  leu e ffe ts  do la
codification  ncceoaito sa rocoaaalosaaoo • ••• x lm  no prouve*
_ „ 1 • ’ ■ ,s- «oa plus* que l a  reoonnaiosaaao a i t  pour e ffe t 4#oboairû a ' ’
Im itât qui l ’acoorde le s  e ffe ts  do l a  ao lifim itoa»*  ^

Qommm%^t *» «121 Ho rocallcd# reoo&aitiaa, in  ma
^ors or onotliert la  for dclaaîraeaberger the prerequiatte fo r
a s itua tion  to  boeone opposable» ’ • Sach raocçaltioa ioos iiot
^ooessarlly orprôca i t c c l f  la  a  formai aot» la  sjôsû cases
t t  tolccs tfoo fora’ of passive to lo ra tioa  'la eirouastaaces
'lioro a  d iffe ren t eonduot vouUL&xro beau ©xpootod £tm  a

idiicli aosat to  o tjo e t to  bhat situation» À
...........i

t )  i b a .

=) IM 4.
3) m a ,  . / / / '  ÿr/ / ; : /  ■ " / ' / ; > ■ /

V  tua. / ,,j. :v.; ':-;'ï.'.ï.:,:'.î.:- ■;-r-v.'' ■:"■''■■■'■';"■

. 1 « ;



xcoo&ütloflT ot'th ta  feind f suq&'appassiva.td i t r a t iö » r .  X© «hat 

Sote?fflrsm teg«’;eaIl@ . i Äatöi©ß0Ci2e@,,.  Jtooor&log'to. ü i l s  

tnriter* ; aöfttieß-ceaö#. #àiff@ r» fare© • retoögalttöo ,m©rt3^ ,in  I t s  

fcodö;©f espressioni ; passiv#  -toXeratioaf fo r  ovea irp lio d  

»• -oo&dMm presupposta • »oa©“ s e ta  '• vfeldx sor© capatolo of toeias 

ia texpro ted ; aifeeaeti* t&ca *♦.**• 1 t la  'ccccapaalod %  a  . 

po sitiv o  a a l toy täilch oogulecocaco i s  .©xprossod* i t  a&amt* 

to  raoogaiticsii** ^  2 ! » i  tra ilo  a i f f s r la g  fro n  rsoogattlon

l a  i to  nodo o f c o r s a s i  on# neiuiesccnco produce# X tew ißa *m 
cctoppol ln  clxnasstäaeca %&im £öq& f a l th  vould rtrp iir#  fh a t 

Ito# S tato  coneemod should iafeo nativ# d o p o  o f cos® Idnd in  

ördor to  preservo i t s  p ia tita  o f f r c c te t  o f  action .*  ^  

£ la lla x l7 f aaothor mithor deocrlfeed aequlascoaco as *ife# in  •  

ao tion  of a s ta to  xMolx io faood a l t a  a  s i tu a i  lo» ooaatoltutl&c 

n th ro a t o r  In friu saac tit o f i t o  r is i i la  . . . .  16 tafea# Ilio

fo ra  of ciloaoo o r mimmo® o f p ra to s i l a  clretEcol sacca fitteli 

ccao ra ily  c o l l  fo r  a  positiv©  ro ao tlo a  e lß a ify iaß  m  
^ c o t i c a * "

' I f  aogtxloaceaeo la  Xootoi upoa fro n  th ia  ansia* 11 

n a tto ra  XittX# trholfeor i t  lo  recsrdod oa m toraaoth o f tfeo

102. ,

SoJaiarsaatoaj&or* Xoo.clt* o t p* 25?.

2) XbM* a l  p« 260.

3) tSaoaitotooa l a  31 XXtt (1934) P* 143*



103*

doctrino of reoo^itioa er of ths principio of ooscont • 

proporla eo callo d* ter th© orüy_ ocoocxticl dltforaaoe lo * 

tmm- mmmt and/ r©oog»Atlöa ia that rooogattien bocones 

offoctive «Ith «nilntoral cocnimieation* Conooat* Iiqwgy&x, 

roiuiroa a meeting of «illa sM aocoptamo of a propose! codo 

ono party to anothor* ^

V* Sho rolo of the..timo elorcmt in thè eroatlon, of opoolaJt 
.cratorairy or »notorio» riatta*

SiO forogolng oonsidomtiono &a to tío cafare of oustar&xy ' 

international lawt ito prooteo of crovth« Ito eonatitotir© ' 

clonante asá ita Mndlng foroo «oro of a goneral choreeter* 

l t  lo íw  iatoudod to f  cotia attention upan ono of tlio coro 

cpooiflo categorico of cuctanory rights -  limited lotti la  

tuantlty end in ita eeopo of application* s&e autacatten&t ' 

eadlyoiB «IH lo devote! to a üírnsamím of thè uo-cssìlod 

*0500101 eaetocary rights’* acoag trhioh* It la subsdttedf 

historio rights cigli! ho aleo claesified*

Special ooatomary rights hsvo beoa defiaod by ffltsaourlce 

0 1 1  * i g £ i t s  • o u o l i  a s  « o u M  n o t  e r i s b  a n d e r  o r d i a t s r y  l a w * #  ^  

ĥHo ìoovlsg asid# at thia stogo thè dlstlngaichln#

^  Scdwarsonbargcr, loo*oit* nt p* ÈCO*

ntecanxleo in 30 HTO <1333) P* 63*



104.

c h a ra c te r is tic s  o f  general customary r ig h to  end spec ia l 

custascxy r ig h ts ,  re sp ec tiv e ly , i t  cannot be ovcraephoslsod

th a t  spools! eusiessry  r ig h ts  share w ith  c e n tra l cuctooasy 

rig h to  cor men process o f development * viilch invo lves, on 

the  ono hand, the constant a s se r tio n  of th e  r ig h t l a  question 

and, on the o ther head, consent or eoqulese&uco in  th a t  

a s se r tio n  on the  p a r t of th e  a ffec ted  S ta tes  . . . . .  fho two 

elements a rc  ccrp loron tary  and interdependent* * ^  S in t * 

l a r ly ,  i t  imm toon cold th a t lo th  general and sp e c ia l custom -  

.a ry  r ig h ts  depend on th e  estab lish .,ax t o f a  p ra c tic e  or ueag® * 

c*h> gmeroX. and the  o th e r 'p cx tio u lc r ~ end each derives i t s  . . ■ 

eventual le g a l  enaction  iro n  coco form of concent' on th e  p a r t  

o f s ta to e , e i th e r  general acceptance in  the «mo ease , and, in  

t i e  other, apociflo  recogn ition  or t a c i t  coq.tilescen.co* , Urn* 
over, tho method (p rac tice  and ace exit) i s  the cane. ^  _ I t  

d t o  boon pointed  out by Iltcm nurico th a t  tttho a c q u is itio n  

° f  a  h is to r ic  r ig h t  . . . . .  i s  merely a  epe-eiaX cone o f the  

croa tion  of a  r ig h t by one ton  o r usage, .s im ila r in  p rin c ip le  

to  the  c re a tio n  o f a  general ro le  by those roans* *

I t  choiild ho noted, however, th a t  sp ec ie ! customary
M|w * — . - .  | | ,|||,ii|lri,-‘-imri i n r * n r i ^ w i i iTtM|->»M|W«l*l illMiili|l >li|i~n' ' !" 'il'1 "ln‘lf", " ..........*■■"»•»■■■ *' m i irr>nni mini ■rmiP'iia^.mwr.-iiHunr.fi^.ri^i.r.mir, — ,|1-f[- 1(

1) IhtO'SiIbon in  33 POT (19S7) p* 113.

^  ̂ Ztzmmxim i n  30 SOT (1333) P* 31* note 3*

^  H id*  a t  p . 33* -



rigido d iffc r  in  at loaot two roopocta. Irata thè gossral rulc© 

o t  M ò B x m ò lQ ^ , l& m  '#ia  -tha f lr e t  .jO sca*,. soya

SSocSibboa» »tho^-iac co? .coro .in  origla# cppiqrontly .or la  

ootual faot* o ssa a tla lty -a tto rse  xigftts* r-.-Xa.tho. soco&d:-. 

.placo# t&cgr ero«-.«se terpothosl«- dsorivod o f tl*o tos«ofifc: 
acoruiog ta  rìg iilo  -uhloii tho £®xarali’ty ■■ o f States «arai©©*

2». placa of g a sera i. partioXpatiGa iM oli xalsoi». otxoagly tho 

procmaptioa. o f ooaseut c ith  regim i to  gemersi oustosaaxy 

rigata^: sp ec ia l osi! ..«^optioim l oustoaaz? r ig a to  are v a llia te !  

ea tlro iy  lis t ilo .c e s s e s i ,car Aoqplosco&ce .o£ tho Stato© offeotod  

^aaiioctod ¿a ra ia tio a .to  a pacecgo a i a  ccc&axAtlvdljr prò * 

la-agod pnriod of tiiao*“ _

+hua ih© tin o  foaior cs ossea i/ità-rogar! to  H e te sa ti© a  

cpocial cuctcsaary rigata  a ro lo  ch icli I t  !©oa got f u lt iX  

■’la . raspaci o f tho, goderei cuatim ry righio« . As hao le m  

alrca%  potato! ou$# tho e iila x  o f  tin o  m  m ®h la  noi r© » 

gerdo! mi esooa tia l o lc sc s t la  ilio ostaat&lcàmit ©£ generai 

euciaasrgr aorrs o f  la tossiatlos^ l le v . , -Si tao «orda Qt , 
l^ torpooirt t «a 'oonoiotoat aad u s ilo » ! tsaisgo p rootics! %■ 

State© la  quest lo&f * to  uso ilio  limguago of t i»  lu ta r  » 
G allassi Court c£  Ju siico  la  tho Inoltra caos •  oca ha pache! 

s t i l l a  a fihort opaco ©£ yosro# *bo *orltefia  o f c&noxal . 

proavi co ©coopto! s s  Xsstf* *• in  tho word© o£ ¿ x ilo lo  33 s f  th©

?Ì ii^ G ittsu  in  33 i m  035?) a i p . 123j (I ta lic a  la  o r ig in a i).

■ 105*



S t a t u t o s o o d  n e t .1# ©jiread, o ro r dooadee»* ^   ̂ SJUsilarlyf 

Star Gorald I I  tannar ico noto! th a t a  aov ru lo  .of •euafcBexy;., 

law lasca, oa Ilio practico . o f S ta tes  o sn  in  imls eziorja very,. 

quielily mià, cvoa titemnt nud&etily tf-.netr.o í r cussité te o s -..Imre 

aris® i fia t  is^oro tlve^r. o d i .  fo t,;lo c a i  regulatioa*

Iro a  tJha ¿uri& ical p o in t of vie*?, hmmmxr «tJio .leagtli e t , 

t i t o  « ìth lA  tóiiel,t!i© ..eusto iasry .sa lt o f :ia to im tiea à t.. l e » . .......

codos tO '& u ltio n  l e  Ix releran t**  ^

Sha® l a  tb e ;@rowth of generai sale© of etsofosary la to r  * 

m tlo u a l, Kur thè tln »  fa c to r  io  not ofdbcloìvo iriportemoo». 

Qlthou^i. l a  iìm :s a tu re  o f . thtttgO;©eae t l a o  oleoso© fcetwoon 

tho in i t l a t io a  o f a  ueago* i t e  dofoleptr.tmt ia to  a  d eaera i 

pr&otlee.e&A i t o  f i a d  accopta&co m  la»* , IiO¥wert e l i  ■ , 

th a t  oa& lo  s a l i  m  to thè  Imyjth o f tim rogulrod tot Vm ■ 
cry o taL lise t ion o f a  mm  caste® i s  th a t  * it  m a t  tm propor •  

flottate. lo  t ío  dogree ead th è  ln teaeltgr o f  t i #  chasco t l a t . : 

i t  pnrport© o r io  accortod to  offset**  w> ( Xt aooosearil^r 

follow» t l o t  ©uo!i o r^ c ta l l is a t io a  o f a  asas® and i t o  f r iso *  

dorasti©» ia to  a  M M iug custoa o f .ia fo rn a tlo a a l l u i  %iill 1# 

A te n e d  %  t i c  generai p a r t ie ip a t io a  o f t i#  Stato© offootod * 3 4

1) Isu tespaoht l a  27 MXJ» (1950) ab p*393*. (Xtc&loe l a  originisi). 

H ta& oarloa l a  3® EXXI# (1953) « t  p»31»

3) Imxterpachtf loo*oit*
4 ) IM d.

106*



tiy i t a  £rotrth.‘ga& .dirolopaeat*. - - u;> !
:l

• ..Caxsrarcolyf .a p lástic#  «Moli lamo. cmmier t q th» prò*
i

v e l l im  lat«m atiaafll-.© rdor ood i© la  dmro^attoa .of i t  v i l i  Ií
regu lro  a  lo o g ar p a r i s i  o f ttm tot- I t a  rlpe iüng  la to  a

epociiO, mmtomxy. ri^tib* £fco fio fp ie ittou  of «sush «soeptlonfil I

xifíhts V  In d iv id u a i. Stato® . «ooatrary t  o . tb o . «acu itis i .and. 

oitaw i© #. s t i l i  aUbeiatlng' la ts ro a tl im s l ordor. to o lT t» ; *»**. j
ì

oonoidorotlsziB mid.. e d i to r ia  tfeat.solco, th *  paosas© ©f \
* a l o f  s a  approdatolo psrlod o£ t i r o  a t .t ta t*  © esentisi s t  i 

cajr r a to  l a  ¿LI tbooo'.onooo t o r o  th a  pool t iro  conaout j
©r oxproce rooogattloa  o f  States oaaaot too sto©«** ^  j

ladoedi I t  io  tbo  Inoli of ©«©li positivo ooaooat or «spronai
*©©ocnitioa th a t  ohsrao to risos M oto rio  ©latea put forward toy j. . .  ■ .... . ■•• ••-- ••;•■■• ■-•• ?

•tî o d lfforout Ststss* Por otoviou© rosooas t o r o  lo no » o d  !
to iavolro tho tìmmy* of M otorio ztgìrm  •  Ì*o* tho tboory of I

i
spooinl cmstsrary r ig b ts  •  isMdi x a lio s  hoo rlly  oa t o  t is »  j 
fa c to r  f o r  Vrn e s te l l is M a a t of cucii ri£ to tsf la  ©asso «her© \
a Soportar© by a  Stato fro o  th© g e m ra lly  aocoptod ru lo»  of |
iM o m atlo n a ! 1 »  M a m%  vitto ttoo oxpMeit approvo! of th© j 
©tatos vMcto aro lik a ly  to  bo affeo tod  by aioli a  deportar©*  ̂ j 

^or doso th© aood fo r t o  invocati©»'© £  thl© dootriao  aria» j 
©anos uberof v ith o u t e r p l l e i t ly  ooaso»tia*f t o  affootod 1

1) Utaaaaurie© la  30 MXS (1953) at p* 31*
*»
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Stafco hm̂ rntoá. tn m o h .a  Itw mmm¿b cea "fas

in fo rred -la ..a  p o sitiv o  canso i r o s  l t s  aatloaa.*•:

!s0;?oiforV assrsi .Iitssm i?i00t;,.:#atíi©r Ststoa te ro  :,mit!iisi?. coa»-,
smxted oa^areosly,.- cor-, fcy.- tíio ir csn&iet seiltrol^ 3xplioát

tholr ooosaaV ;bat h m m  ais^ily. Mcss tnaotivo*-. oalg ;tb0

h is to r io  Mesoat la  a./ol&ln osa oapply ;tho aoooasaxy paro
m m p t iú t i :of. .(taolt) . m i a i m  a f t te  toot: that

t>io practico la. qi^crtloa.i^.oaaiilaaad fox a lo i\| tino vltftoat
«ao<niafcsrIa3 activo  onpooition# * OoBs&du&ii&y» »Uso

t o o r j  off M atarlo  r i s i t a  001900 ..lato p lo j: **•* titexo ea •
nboanoo o f astrosa coaaoat t r  fítatoa « t^h i othdmriBo load  to

m% tn£exor«oo o í  oppooitioa** ^  . 2Ma i lo a  fauaá l io

oxpxoaMoa l a  t>*a United £ia£doi&*0 SepX^ l a  th e  t-ínfinrim ;

oseo l a  tho folXawiiy* wmráai
• •2ha relevaaeo o f «a M a ta rlo  t i l l o  lo  to  r a la s  

aa M f cresa o of tI*o aodaieaooaco of üiatoo l a  
■ a  a í s l a  t?Moh lo  oxoeptlonal msd wMoli spo rt 

from sueh occmloaccaco wouXd to  m o g o l  c a l  
lim O id#* (3)

. l a  M I tho casos t&sro *m Matearle t i t l e  la  ttesorted, • 

tino  fse to r fu lf i la  tho ftm etloa tlm t la  aousll^ o&algnod

1) Ibia* &t j»*.29*(X ta llo s .la  er ig ías!)*
2) m i *  

io j
3)  ZM >orl9s e&te, rieallft?g* CrM.,Ar.^.en$aJ...legasiM i* v o l.

H T pT 'T St*



m .

io  arreso  reco ^n ltio n  o r posltirc cornami, etici tho  ao©4 -;^ 

f a r  tho ofilnx o f  a - oonsldarabl® porto!'©f itmé' for tho 
£jrowth of b is tò r to  io  ©zplaiaet.lìy ilio fast tim i «ili©
iw ooac^tìaa ' of c®D#?aX and particro lar ooeeptaaoo tM cft’ aay to  
ra iso d  by ahssaoo o f p ro te s i w iH  bo c tra^ th a rìo d  l a  pro 

pórtioa t® tba .loagtb o f  ila # “ cilene© 'parslot#«* ^  1 ìli© 
priaary ̂ foao tioa 'o f > tho  tfeoory' of Motorio right®, lo  id r o ­
foro io  salso un for ilio isole ©f .erpress oridoneo of tho...- 

aoiuieacooeo o f a 1 paritcalar Stato «golnot vhoa micia a ©leda 

. ls  acm i io  bo InvoHodU fà ia  cittttudo wae tahoa tip la  ilio 
Hoply o f ilio ^ a lied  Xlagdoa in  ilio y iahorica  caso, eooeoatiiig 

oa tho fonotio»  of ih# tbooxgr o f  M otorio water©* With du# 

öHooaao® io  .ih© ©zia temo of boi»  oharaoiertir ile  f eaturco 

opportaining io  sorltiz®  M elario rtghfeo *Mch d isi tarateli 
t ì m x  froaa M otorio richte la  generai, one : , 1#
te sp io !  io  ßubsoribo io  tho otatonont th a t  »ihoro «oal! bar# 

don no aoed for a ilioory of M ß to r io , waten I f  ox&y water# 
oeroxod by express aoQatoeoonoQ itero io  b# inveire!# i. Pro* 
uaeaiiy^ horror# «’ridooo# of oxprooo aosulesoono® tgr tho ■. 
Portlcul&r Stai® la  X&cMng ead thoa ih® cl& tm ut State is  
ohtitiodi I f  l i  n m t  io  rais® ca tafcrono© of *•*# aexuloscono© ., 
**«♦ by pronriiy» tho hlntorle eharaetcr of Ito eiMaa. jy  lon* . ;

t ) I f c o G i I t a  l a  33 B O T  <10PT) P * 120# !
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Motorio elouout lo thua ro lo ran t prooioely l a  

roderà to  ilio no^ulosccnco o f o thar S tatao iti aa appropri • 
atto'n o f c a r i  t i r o  t e r r i t o r i  M ie li, ep art fresi tfco fiogulesoosoo 

ic p llo !  frort lorift uaa&e, tfcoy uauld la  ouiitlod to  renard  as 
mi inrmioix o f . th o l r  r igMs** ^ ^  SChlo s ta to ro a t applico , 

ra ita ti  n ra ta n d to « a le a , to  M otorio  T igh t a  In  ^onerai, t .e *  

M otorio  r is ii lo  ooncam iag o tta ?  th a a  m aritin o  o reaas, ^

f i Sono M otorio  r l^ h ta  Tlm?od ao 
crtcnriiTe onoiont rM lits«

Sita log ica i c onooqaonc a of tbo miopi lori ut th è  o m  -  
cornual bacio ao tho  .conreo o f  tho h i n d i forco of euotoisary 

In te rn a tio n a l Xaw eppoars to bo t:mt# i f  i t  con to  |irored 

t in i a p a r t ic u la r  stato oppose! a net? oeotarary  ru lo  fro n  

tho t in o  of i to  Incapi ton and ¿oo ta tio»  -  l*o* durine tiro 

parlai t&on cucii a  ru lo  vas in  thè  proa oca u t taMno chupo * 

cuoh a rulo MIX not la  M1& t ln d ls s  cn ilio ro c a lc itrc n t  

Stata* fhuc tre aro facod with a oocand p o ss ib ilità  o f  • 
Gstahllehtr^ Motoria r is iile , ‘M ieli, in fa c i, io  nofchtug ì m t  

fa r th o r  «retención of Iho doctrino o f Me concecosiaX lacia  ■ 
° f  cuotaasiy  in to m a t tona i te r#  I f  a S ta ta  co n ilo to u tty

caso, n o ftd tn ig k _ 4 ^  voi*
tr rp p T T 0 9 -6 i 0 , t lH E a 6 o H 3 H a 7 r^

s ) Aa to tho ¿u rid io o l aspecto e p eo ifto a lly  re la ta d  to «esritias 
M o to rio  t i t l e o ,  eco ch&ptar 6 below*
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do c lin e s  to-aoocpt* a s i uneitiirocaXXy 03? 0300* a m esoni

cùótesaxgr m io  t t m  %h& tó r to la #  o f i t a  ta p in i s^ape# ib is
rulo dosa m i. locare tindlag m  t o  opposto” Steta# t&ioh 
thoroljy aeiu irsa sui M atarlo' risiiti lo  ’¿¡a  e lic c i iM i cuoh. 
a rulo, cannai bc oppile! ascstob l i ,  Oli* C odi Uurot oocrs 
to lus?o land in  M I  t i l t  p o ss ib ilità  stelle d e c i to  d i te  som 
of ilio proMana. p e r t a n to  to  i t e  owaoriteii» or ilio boi o t tho 
eoa*. In irle vieti *tM ovnxrcMp of ilio boi of ilio eoa dili-» ' 
in  tho- ttereo-Mla l i n i t  io  i lo  u à  v ira i a l  aere extensiva 
ciato» to  i lo  cunoraMp oud covercis&by d* ilio l e i  cf ilio eoa* 
üho. c i s t o  .Mt3 lean xostrlcbod, by ilio Client ubtMoxsaut o í 
ilio siero crteniod c ia to *  CQmo>¿ttaut2)’» t o r o  eifootivc 
occapatica Ixo Ione le  cu ndata lnod  d  partlono o£ i to  tod 
0 f ilio zm  cut ciào thè throe-MXc* I te li*  ile so  c i a t o  aro 
v a l l i  cad euhcicbir& c ia to #  ca tltlo d  to  ioco^Mììg ìì by 
other States*11 ^

O tellrxly# Claudio lagoni,,*.# © oim ntias on i lo  c i a t o

of M e te rlo  la y e , pocos ih© queatlon *teeU¿oz BXcs sernas

co rp riaes d ito 'eo o  bales  «••* cu i J e rs te  e t  e osca j  o t i le s  mi 

P rincipe de l a  a e r  lib re**  ^  ' Ho cosas to  i l o  co n d u e len

1 ) Iterai# ihocc le  tbo Bod o f t^ e  Seo? 4 B U I (133*1924) a i  
P* A3*

m  p* “1STT



112.

.th o tt . . . .

"la  roçliercli-3 ^ isto riffo  noua poxeot de doaaer 
' tmo répons© ,negatIvo a eo$te-qpeotlon* . l a  "
.. ..effet» à  l'epoquo ou l a  ronlo 4# l a  l ib e r to  

• des -oera- o» affirm ait, le® ta lee  4© Ceneale, do 
, . Chaleurs, do Cbesape&fcs» do ConoeptlcKw do
 ̂; Jtalesrare» do iroaseoa o t d@ lîlrsM o h i1 é ta îo s t  
.d é jà  a s s u je t t ie s  à  l a  nmmmâmt»  e f fe c tiv e

" e t  permanent®, dos S ta to  riverains« ' lo  p rinc ipe  
do l a  l ib e r té  dos so rs  M a p arlan t ja s a is  :.ótó en 

■ : vigueur pour;e lles« '" ' XX/M ôit' ûoçé pas nécessaire
pour espilguier le u r  cppartonaneo. a  l? £ ta t  r iv e ra in ,

' ■" de reoourlr eux pretenâmprlneipos de prescription 
.. oti corn® 4 * entres Xf,esbiB©at». 4 do protoaduoo /

’ r e a l tà  epéolâlos aroees ■ m  dérogation m  l ib e r to  
do .la ¿ante nor*" 0 )

: ÎM s oonoopt vas roodily ta im  ttp bp tho ttorveglaa _ 

Gcvoranent 1» I ts  KcJoiMor in tho Plshorteo cas®, vbere' i t

vas fuotod u ti l i  approvai, and i t  « 0  itirtîior aHogod t l io t 

*loa e s a  pour lesquelle® un t i t r e  M otorisa®  , peut ©tre 

invoqua no sont pas des emx qui auraient f a i t  parti©  do l a

b a tto  nor e t  t«® l f£tat r iv e ra in  so s e r a i t  approprio®©* Co
/ /

sont dm  omx <|ui ont tou jours cto 0emprises dans son to r r i .  * 

to i ro  e t  çtto l a  liait© »or n#a ja s a is  estense*»*

Sm s tho dorweglesa concept off h is to r ié  water® t »  pro  *► . 

coiitoâ as  botn& in  eo& trasi w ith th o  Britiisb.. eonoopt, whiob  ̂ . ■ 

folios! upon tb a  asduloocenoe off o thor nations m  ilio bacio 

ffor tho e f iie b ltîta sn t off on M o to rio  t l i l e .  la  th a  vordn r .

1) Ib id , e t  pp. £21-222.T f' T
)y S itìW iM  ceee. pW I ^ s , « ^ . t e n ^ «..»HBSHB8t v o l.TiT, pT&5. ■

2
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o f flio halted Iiopl;/ i s  tso I'ish ^rlo g  ccaq "whoxo

tfco o lo in  go m  beyond what io  accepted under general cnotosexy 

in te rn a tio n a l law« i t  is  the as ¡palace cue o of other litotes* 

arprcaa ox trp llo d  b y  lo n g  tin ago* tha t a c t»  the s e a l  of le g a l 

v a l id it y  upas the cocooptloaol Clair*® ^  . .

Is. io  cucsittad*. fcowsrrcr, th a t  the apparent issosipaii «* 

blX ity o f t£to two co n flic tin g  vicrara zdgkt bo removed by , 

boarisg  in id a d  th a t  histories r ig h to  era  no ssoro th n a  epeeifio  

cuaternary rig h ts*  sand th a t  customary acm e o f ir ta x sa tlo s ia l 

daw derive th e ir  lo c a l v a l id i ty  from the acceptance md  oos* 

Past o f too sen io r s ta te s  of tbo in te rn a tio n a l coarnmity# 

daoai against th i s  background* the  apparently  con trad ic to ry  - 

concepts tin to  th e  o rig in s  of too theory o f h is to r ic  vatom  

v o n il no t appear to  bo irreco n c ilab le*  fbe United l ia g ta *  

cocao, to  3 taro argued on th a  aaouaptisa^hat Uomay !iM s o t 

d iccocia tcd  hors e l f  iro n  the general nxlos of ra x it in e  la te r*  - 

n a tio n a l 1 m/t a t  tins t i r o  those ru le s  wore tak ing  chap#* and 

t i n t  eke could .thcroforo  t o o  acquired h is to r ic  r ig h ts  over 

fta rltln o  areas only a f te r  th e  cooing in to  faroa  o f  t r a l e s *  

am  ti lth  the  consent o f  the In te rn a tio n a l ©cBasaaiiy* iiorwsy* 

however* took the  view th a t those ru le s  fc&d xsever to e « »  

binding on 3iorf c isco  she had from tbo o u tse t declined to  

ddcopt tbaa* ih.ua the  d ispute between tins p o rtico  ©ecus to   ̂ i 1

1) Ib id . Vol* I I ,  p* 621



hâve touche d u p e a th o  fim ta.r& thor tim a upca tho princip ios*

I t  can oaS ^te-aregratted  thftt th io  po in t ooar.n to  ta ro  io  on

overlooked hsrth»  p a r t i  ©a,.to tho. d isputo  «ho ôreuod e t  c ro a t 

le n jth 'tb o  loga!. Icenos*.'iherôbp' s«ow ïm t ofcseuriag .tho 

«postions o f faut* ,

VII* Hfm-czolusiTo h is to r ié  g io ito*

. l a  tho foregoins esotica© a  d is t in c t io n  1ms boca drawa 

iptwooaî... ■■■ . . ,

(a ) custoaiay r lg h ts  and ob liga tions | asâ fcotwooa

(b) cenera i otiatœmry r ig h i o end sp éc ia l custosmry 

rig h ts*

fho p résen t s c o tic a  deats v i th  a  fu r th a r  d is tin c tio n  

t i t i l l a  t i c  sphère ô f t i c  sp éc ia l o u s ta sa rj r i d i t e  thcnooltofl* 

S ir  Gorald f itsæ c a rie e  fixow a tte n tio n  to  tim fa c i  tim i epoolaX

cuctooary rlgU ta f o l i  in  two d if fe re n t categories*

(1) *2pooial cuetocjárj r ic c io  d if fé re n t fren# and in  

principi©  c o n tra r i  t o # t i c  o rd in a ^  f a lo  o í la »  applicali©  ***, 

h n l l t  up by a  p a r t ic u la r  s ta te  o r State© . . . .  lend ine to  tho 
• osmrgeaoo o f  a  naag® •**• or cuotonary o r h is to r io  r ig h i in  

f a r  orni o f cucii S ta tò  o r S tates»* to  thè  fo rm tio a  of 1

114*

1) S itzeau rio e  l a  30 S ito  (1053) p* 03*



1 1 5 .

such r ig h ts  which a r e : ftsfuired m  again st the  'world in  

general eM which 'e re 'v a l id  erga ©moo *thc clement o f  con -  

coat# .th a t i s  to ' say acfuieaeesce* <m the  p a r t  o f o ther 

S ta te s  i s  not only present# h a t necessary** ^  Special 

customary r ig h ts  ’ o f th is  hind r ig h t w all to  tem od » h is to ric  

r ig h ts  properly  co-call©!** '

(2) •S ights as  would not e x is t  wMar ordinary la w ,' 

[which] may# however#’ 1>o esquired by on© s ta t e # not as ag a in st 

the-word in  general «*** hut aga in st another p a r t ic u la r  flt&to#

o .g . in  i t s  te r r i to r y  o r waters or w ith  reference to  i t s  

voss©Is o r national® . . . .  h h llc  the olenent of consent m y  ho 

more d i f f i c u l t  to  d e tec t hero end nay have Icon Inching a t  

th e  origin, o f the  s e t t e r ,  i t  I s  believed  th a t  i f  the r ig h t 

has developed in to  a  lo g o i righ t#  th i s  i s  booms© consent# 

in  the  fo ra  o f  mqalcscosco» was given car can bo presumed**'^* 

She d is t in c tio n  redo by s i r  Gerald amounts# in  foot# to  

a d is t in c tio n  between h is to r ic  r ig h ts  proper (namely# h is to r ic  

r ig h ts  involving tho a c q u is itio n  o f  f h l l  t e r r i t o r i a l  eovcrolgnt 

and ran-exolusive h is to r ic  righ ts#  ocossicm aliy re fe rre d  to  

as * in te rn a tio n a l cerritudcs*# sM eh ieq*ly the a c q u is itio n  by 
one state over the te r r i to r y  o f another that© o f z igh ta

1) Ibid.
2) Ibid* at p . € 9



footing tóiort of d07e ro ic a ^ , cucii oa tlio rid ili of trem ali 
or tho rl£ h t of i 'io h tro  'Cicco clolno fcolonein# to  th ia  
catojoxsr of r.oa*orcluaiiro M otorio r ia l to  ' oro roteo! In  mxs 
doys nalnXy in  rospoot of ssarititeo arene, i t  in f o l i  t in i  a 
sarò 'dlccnssion of t t ie ir  .natane 'ta l ■■«scopo 1©
d e te rra i 'fo  tbo c^pto*; doollag-.ttilh. tho epocale , le s s i  
copeeio a t t e n t a i  upo» m ritiiso  M aterie  Malli«*; ^

IncìdoatMlyy ■ tbo ; 'oxlnteood' ' of ■ iioa-czoluofcr# Me to rlo  
r ia l to  orar len i to rr ito r lc c  b s  r e i  of la to  viitfe i lo  approvai 
of ilio . International Court of iuatioo in  tìxo caco ea&Q3ruln& 

nf b .r:oa^ over Imitasi ferritoygr« ^  Jix yudnrjmt 

dolivoroi in  th io  osso, tho Court espile i t l y  xceo^&lsod t l»  
czlotcaco in  in i ornati cani lai? of a dee trino  nane tien ine ilio 
aa iu ic ition  by a Stato cgolnot saotkor s ta to  of cp cedei 
casfccoary r ia t t a  falline; allori of cover cÌ£nty* ilio Court 
epprovoi of. tfco v a lid ità  of e ertala. fortucooc© risiilo  of 
te m a li  ovor ladina' t e r r i to r i ,  e r i ,  ' by a majority of 11 
evidz&t 4§ b l d  tlm ti

*i?itli rc/’jard to  privato poreono, oiviX o ffic i r io  
end foolc in  ¿onerai tfcoro o sis to i d ir ine ilio 
B rillali and poat*Britlc!i periodo a Constant orni 
uniform praetloo clXo;;&v? i r 00 pacoc&o ♦ «*• £Mo 
prue tic© lavine continuai cavar a  porlo! ostandlng 
tiojand a  ocatury end a  Questor» imaffectod ty  ilio

1 1 6 .

1} .Soo clmptor 6, acetica f i l i  bolm?.
2) 1C1 Paperio, 1960# P« 6*
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lndepoM satf1 tlw Court i e f l a  irtow of th è  c lrcu a - 
. stane#® o f tho c a s t .  satisftod  tlm t th a t  practic®

• • ■ ■' t#as aoeoptsd ao le»  fcy tho p e r tic a  and imo c im i 
r i s a  to  a  r te l i t  aad a  corrolatiir# ofellgatloa»*.-;(tj

l a  «aothor pauserà o f 1dia Judessst tìio Court atarooood

tfcat tlio m tìber o f s ta to a  ro^ulrod fo r  i t o . estalfllftisz^t. o f

cucii M otorio  r l£ h ta  doos not a c c c c sc rlly  to ®  to  la rg o r

thm tv®. s io  Court e ta te d  t l ia t i  ,

* i t  l s  d l f f i c u l t  to  m&  wto thè  &us&cx o f S ta tes
totw om  Xiloli e  lo c a i  castori nay lo  osiabllched 
oa tli© ta s i»  o f  Ione prosilo® nuct nooeeoarlly  
te r la r g a r  t im i tim i thè  Court coca no roseo»

■ Miy coatitmod prosile®  botwooaa two States 
: aeeopted-tjy t!i@m as rosolatine thoìr relation® 

©hould not fo ra  thè  tasi®  o f  a u tu a l r lg h te  sud 
o b llca tlo a s  fcctwoea thè  tifo States** (2)

V ili*  loTutooccnco vernilo nrooerttvtìon no tho lo s a l  basto 
- P* h ig to rte ..rir> t8 .,

Spooiol castoaary  rl£ìrtB # liìz® e sa c ra i cuotossarp- riglrto* 

tor® no f lso d  p o r lo ! o f co o ta tto a  fo r  cucii r i s i l o  to  naturo# 

*Xfc l s  tlio £ ro a t Cardinal oharoot erteti«» o f ao^uioooonco *««« 

th a i l t  doso not roiulr®  snjr p a r tic u lo r  laog th  of t in o  to  
Im rfcot l t |  l t  depca&o oao neh p a r t l o d a r  caso tspoa a l l  tho  

ftlrett&etaaeee o f  tlis  caso.* Ind l t  lo  tì iie  C ardinal 1 * 3

1) XMd* p . 19* ‘ '

IMd.' p. 39. '
3) Proooodinsg o f tho Alesagli V w m à m  gagibunal. vol#VXt*p.6l9,



eh a rao to rls tio  o f Goguiescoace .tfcab. tomrm tí%® bmettizig; 
d if f ic u liy ' which c o n f r o n t e  itoospo& outs o f  .latezn&tlaooX 

preeorlp tlea«  : xtisaa!?*. th&V.it osa dispenso v i t a  tho  oraotlng  

reqplreiaaats' f a r  ■ i l ie . effiaz- ■ o f . a  f ìx e d  p&Hoà ,ot t i r a • 2h@

àoo tr in o  of aoguieseeaoe *reàue®a' tho e i ^ f l e im o e /o f  ih® 

necessiti* f e r  a  fisa l.^ re sc rip tiv ® : period- fcgr e m t i t u t l a g  a  

ooróluaivd t e s t  bgr-i&ich' i t o  -vcCUdity. of.-» prosaM ptiim  odala 

«ayfco ovaltmtod#-susael^f i t o  -.tesi : o f ■ .tho/oxistoaoo. or. othor» V 

v iso  o f  a  goxwrisX'' cissrlaiioo.iam fc..ito eituaticm,'.%Aiioti feas 

tosa. c re a to !  l e  l a  eonfexaity  v t th  tho regulro& m ia o f  i a te r -  

m tiò a o l e ta b t l i ty  ca4 or&er#* ^  ̂  . . .

ì to o o rc r , i t o  deoirin© of eosuteeeoace le  ln d lffo ro n t to  

th© fa e e tio a  v h e tto r  o r ao t t i c  S ta te  p a rp o rtlrg  to  to ro  

&aquÌzod & c o r to la  r ig h i  ca ih» te s i s  o f acpiioscence mtoà 
l a  good fo ltb#  (Bona f ld a s * a s  v i l i  I»  ro co llo d f lo  usuolly  

rocpiirod fo r  i to  operai lo s  of p rcccrip tio s*  bui eoa hcr& y de 

fìaettaed vitare th è  e s l a h l i s t e n t  o f  adversa t e r r i t o r i a l  r ig tiia  

le  eoncexacd}» -■-icguleseoaco ta to s  oceosat o f tho  eoaccamtal 

dacia o f - la té ss& tio aa l lonjan! l i  i s  i t a  g reo t v tr tu e  tim i * i t  

le s to  fo r  I t a  d c tc ra ia in g  forco to  ih© roo t o f i t o  procéseos 

^hlGh givo r ìs o  to  netr ro lo s  of in tc m a tio a c l lm§ f iad lag  

i t e  ¿ u s tif io a tio a  l a  i t o  f in a l  ro o o rt l a  thè  coas o s i o f  th è  - 1

118^

1) ItacOibbea l a  30 23TO (1913) a i  p# 306*



m *

S tatosi*  ^  ’^Insiem i of 'roso rtiag ' to  ilio i a s t l tu t i c »  of 

p rcec rip tio n , làiieh rep rcsea ts  a  dfm sìopsm t of m istos, i t a
• • : f- v • ; ., .    -  . .. - ,  i. ' ■ •

mnmùsmj  to  a  M ^ io r 'ntaga end ita xcfincnent, in te rn a iio a n l 

iaw tàxiehi in  i t a  apxo08&i''3ttdix»^ mt  yoi

èohiéTOd ' sueih ’ à  &%!t de¿prco of àorcXopmnt, •ro sa ito  mi 

p rin c ip o , a  Xa o m ite n . ' 1 Conreo reaonauo por la  d ro it  In te ra  

nationoXf l a  eontnno croo, t r a s t o r n o ,  o te in i lo a  ro c lo s ' e t  

l o a . o tillgatione confüxnosoat s  ocà rodino ¿a rid i <pio propro* *w  

' Achulo'sconco tiilc li io  tn c tro so n ta l in  thè» o c ta b l io te a t  

o f cay euetaccry rig iri o f in iornatìo& sl la » , l s  ta licpcnoabla 

indoed in  tho f e r r a t ic a  c f  M o to rie  r id a to .  ' Ilio doctrino of 

ac^uteseemro * n itlg a to s  thè  ricop ro  of tl:o p o r i t i r l s t  r le tr  

and i r p a r t s  a  »oleosa ne emiro of co a tro lled  f l s s i b i l i t y  in  

thè proceco o f fo rn a ti  on. o f tho r a le s  of custoEsaxy in te r  •* ' :

n a tto n a l la»** ^  (

XX» JUnnlecoenco as th è  t o l d i e a l  baste  of M a te r ia  riitìitm«» ; 
.Opinioyw o f wattora» ' ■ ■■• j

■ Xn tfe© »©ri» o f p u b lic is ta  ufe© fearo ceasratnod th a  Ioga! 

^onadaiiono o f Motori© riputo, m aliose osa© * te&tag tfe©
■ • •-•••- •-• -■■- - - - ■■■ - ■-■ ; ~ -;- ; ■ ; ■ ; ;■ ; - - ■ : t

I
1) iloclibboa in  31 S IH  (1934) a i  P* 166« j

£) liu to , lo o .o it*  p* 449*
3) llacaibbon in  33 H i t  (1937) a t  p .  143*



fa ro  of à b k ù a o o 'o t pro toat and or clrmxnotonoos Xiloli traul& 

bevo warrtzatod cueh a  p ro te s t co evi&enca of oppaoìtlon -  hss 

boeri easisnod a  prorctrioflfc rolo* As haa loca  obsorvod Xy 

lTaoGiXbonf to  thoee p a l i le to ta  »boXon^s tu  greot raaouro tho 

cro lli: f a r  e s p o s i^  tha f&ndsrsjntel oatteam? ^diloh tribunalo  

rrxj bo enllod ttpon to  reoolvo l a  «incottone of d isp u te ! t l t l o ,  

acnoly, ttoo r iv a i  o la lra  to  eonoldoratton o f tho s a z ia  q u ie ta  

non rovere oa tbo ono hand and lìm coacopt o f cood fo ltfr ©a 

tto© otfcor** ^

Accordine to  I^rdo * l t  hao boen de&ncd »oro d e c im ila  to  

. tb© for&ly o f natiano th a t m  odvaxco aceupant l a  poosoccloa 

©houli lo  irafforod to  ren a la  l a  tmaolnotod co n tro l thsn  tlm t 

tho ox ie ting  eovorel^n» c&thoech tm ^uotly deprivo! o f 

poauos0lo a t chauld ro ta la  I to  r l^ h ta  o f caca, a t  lo c a i vhmi ! 

i t  Imo f a l lo !  to  tóco cenntnat cmd appropriato  e f fa r to  to  ì 

feoop thoia olive* m  Xy ooasoloso p ro te s ta  cs^atusi thè  a a t o f ; 

t ;:o toron^ocr#* ^

l a  vlctr o f  th è  fa o t th o t d lopatos iavolvin^y tho a la la  o f !

bistorto riatta bevo arlso n  la reo s a i  tirso a «hlofly la arospaat |

o f jEsritte© te rr i to r io « *  l t  io  easy to  uadaroto&d tfey ilio , j 

proceno o f fo rm tio n  o f M oto rio  r i a l t o  fcao loca  m b le o te !  to  ì

1 ) UmUhbm  l a  31 V.CZL (1954) p .  152, ( I ta l ic a  l a  o rla ta c i)*

=) a as.»>E a isria !fey s!sja ^ & r i i ii a g ,a fe °H ^ S H i



« i ;

examination mainly hy r i t c r a  who heve devoted p a r tic u la r  . 

a t te n tio n  to  problema ro la tix u  to  tho estab lteX raat o f . 

m aritino M o to ric  rig a te*  . Coi-jEonting m  tIm t e r r i t o r io !  

character:© ! M o to rie , boys, Kestlahe m in t  alas th a t  th® 

Conor* ru le  09 to  tho t e r r i t o r i a l i t y  ; o f  hays with entranced . 

» o t: ©recoding tw ice the  w idth-of -tho maritime h o lt •o ften  . • 

moots w ith .cm exception In  th e  caso of b ay s .tM d i penetra to  

deep. ia to  the la rd  « . . .  n&ny ■ of those ar©. rccorn tsed  by

Immemorial t'segg as t e r r i t o r i a l  00a  o f the S ta tes  ia to  which 

they  p en e tra te , .no tM thstasd lr#  th a t  ih o ir  «atranco-¿0 .vide* 

than th e  cen era i ro lo  fox beys would givo a s  a  l im it  lo r .su c h  

opiropriatioa**  ^

- • 2a the  opinion o f I^ ichu rgsr .. • t io  lo c a li ty  of the 

a c tu a lly  consolidated possession o f a  S ta ts  dom  not root.cm  

the concept c f  p ro sc rip tio n  •  analogous-to th e  municipal law 

p ro sc rip tio n  » n e ith e r  d e f in i to , nor in d e fin ito f - i t  i s  

iomadri co lo ly  m i  'exclusively  m. tIm t i t l e  o f  in te rn a tio n a l 

r c o o ^ t i t im  which i s  a ■ g poo ifioa lly  ia te rm tio a a l  law till© » .' 

ßueh recogn ition  xmy he granted oxprooolyi in  the  m ajority  

o f caeos# however, i t  w il l  1© granted by tfco S tate# t a c i t l y  

w i l l  ho In ferred  from such S ta to  ao t» , t!®  eocxtlseion of 

wiiioh presupposes recogn ition  m  t h e i r  part*  Xtococnltioa

;1) 1« pp# 191 -1 5 2  '( ita lle fs  'added}«



w lH  1)0 oxtonlod to  arory pocooodoa wlìltìi io  eccejitod by 

(joaoraX.ooxorioHon.Ae .a pooseooioa u m lie s tin g  e s tu a i ooaoo -  

l ìd a tio n  end Constant nccooslty« l'or iho  e s ta b lie te o a t s f ­

ondi a  ugnerai convictioii# .boverer» - thè ■ ©ffXuxmf. a  p e r i» !  of

t i r o  lo  roqulrM # t o i n g  «Moti a  © ©©sussidi# : th è  e r ig in e :o f  

«Meli ero tuie e r ta la ,  w ll l  te- gradaaH y oonaòXidatod'end booóee 

capotilo of ccsorting  I to  la trino lo  neoecBity** ^

, P e rd o  m ia t& in a  ti ia t *th© Xaylng. e f  d a l «  o f ■ ' 

oovoroignty ovor n a r l t lc e  a rc a i '«Miste e t r le d y .  óp«iateiag: aro 

p o rte  of i t e  high sono, te e  © ceasiendly  fouM  «Eipxefi&.or 

t a o l t  rooogaitioa .*  ^   ̂Eeforring to  yariotis Sxitlcfe d a in o  

of eoireretgnty wror rn x tf  ts© te rrito ri«© #  th è  - ®m& sn thor 

S ta te s  th a i  *tho ©xoeptionaX olsdm of thè  B r i t id i  O ro «  haare

1 ) itetetager# t e r , tewer o,,t e r  .fioblptefeheit « 1000* v d * X . ©*151» 
vìiìxo thè  mlìior &a$®t "Dio riooìite&BSigtelt dea th&t&aohlieh 
bofostigbea O taetaaboeltsoa boruht dbortempt aictet mt  d a «  
ctor privatrftcthtliohexi analogia ferjglming# wc-dca? mxt d m r  
.boeti&stan# nodi cu i d a o r  xm boettaiteaf d o  £cfin&at aioli

. - v ia litohr e ia a ig  «ad n llo in  euf ém  epos if iso li vA lterrooht* 
l i e te «  ted risg ru aà  dor iafcoxnatlom loa Morteaeung* Pioso 
tema ancdxftediobL goacteteaf e ie  wird aber m&tot etilleoti«* ’ 
waìgcmd d a rd i s ta a s l ie te  M lleasdusscrssncoa erfolgon w d o te  
d ioodbo  varftaesatscn* Sio w trd JMem lo-slta sa  i o l i  dor 
© idi tìns fO lgaadJiua Bemissteeiu d e  ©in tte ts & s b lid i 
b o fo s tig te r  and daasrad netweadlgor o ttenbart*  t e r  
Pogrtiaàung o lao r dorartl&cu digesto  luca  Ubereeuguag iob 
id o e h  d cr Abbiati e i a «  gowiseoa I t i t  e rfe rd c rlio h  wihronà 
Oor d e l i  d a  edaost broprmig smeli u n d a h e rc r  t e s l t s  d i *  
te&Uch te fo e tig o a  « s i  mino lati«©  liotweadJgteJit bswUbroii 
tesai**

2) P erd e#  Paa la togim ttoaolo  § ^ # a tI lo h #  te tre a f ìt* 1303* p*35#
whcre ima bcaat*
d ia t e l iszxmlitm l a  geegobletac i l o  d g o a tllc te  Bar te te a  te e  
goharcn b a t eawelle cuedr&Oklicho odor s t i l l e  darei conde
laerlco&sasau cefundoa**



sainad **••*,rô c o s a it ia n .©£ ©iim* S ta te s , c t th e r  ia o i t ly  or

aa Eanifeiited ttemsfa, tía» ©onöXusive ac ta  o f thoso S ta tes .*

Eaestad, d ea lin s  y i iù  i*roLló£a r o la t la s  to  tho  n o pu tsitioa
%  S ta tes  o f  a ílcM s .eT@avm r Í t t o  te r r i to r io s  in  dérogation

o f  '1di©:'.r.orrj£Lly. cpplioáblo ¡rulos of in te rn a tio n a l lew, totees

thO'Vlew th a t  ,.*lfisp o x tea t .©fost de s a ro ir  gusnfl ,ot corr*mt a
\

m  l l o a l g  consent ornan t  exorco ou t a c i t a  úm  nntions fu l  domo 
\  \  / 
a  l*oocra?etioa ou ó ; l #ttoajpafeioa. l a . p a l i t o  &fuu t i  t ro  do

dro it**  v. Ho fu x tb sr ■ «t&toa tîn t../"Xa p re sc rip tio n  to l lo
t> t

t u fo lio  a  oto  in tro d u ite  uuua loo  locisl& tiona na tionales  
a ie r ic tc n t  pas * .* * ..*  daño Xy d ro it  inS om ationa l, na ©tat

do ©hosco %ui c r is to  depuis le r^ to rpo  n ie s t  oanctionns par
/ /

lo  d ro it dos coas vjxú e l  X'cxlatmco nrelcm/*©© de co t ©tat 
do choses rarotnro lo  co«scnts&o?:t tá c i to  dos n a tio n s .* ^ )  

fm cblX lo , re fo rx ix c  to  t í o  p ro tio n  ©f h is to r io  bayo, 

csp lc lns t i n t  *ce sont lo»  grund» g o lfes  o t la s  groados la ie s  

dont 1© oareotere do t e r r i t o r i a l i t é  a  oto roponnu par un uatim» 1

1) IM d . *J3íq  Cösderssasprdelio der trifciacfcea groa© battent . . .
■ dio ßtillsobwötgeud© ©der durcit Imntelndento &æ&lxu3C©n 
lo s  cueto iserteáiMmnc f t r  e ich .*

2} Baostad, Xa ?%g f o r r l to r la lo * 1013, p# 16? CI ta l ie »  adddd)«

'3} IM d .- a t .  p . 174 { i l s l io s  ad iad ).

123 .



U> fj ÌJ
s
.1

%m
i%

 
#1

1%
 c

ec
oiM

G&
EB

W
w

£
oz

''¡p
i *' 

#b
u£

0£
w

Yi
£ò

tt 
è 

su
s 

tia
%%

x©
et

r®
 c

q%
 j

.o
 V

6t
%

tu
cn

p

$c
a 

st
so

sa
^T

TO
sp

 e
if

t 
£q

, 
$0

4 
pô
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C a z a x a la a m b , m  t «reñirá la  oanlf«ststloa*#: ......

>■ — .... Casada1» ..oíais to M d8<m..£ay os aa  h is to r io  ta r im a  lona 

.¿ustlfiod ly.delmstoa *<m tha hasio of oecupatio» [hy Casada] 

aad iy  ©tbor States, la  thatoootipatloa*« 2̂)

Bailado» l a l l io r l  olatno that ml lm  lo ca l t a l e  o f tho 

#*•••*■  alais® . t  o' '• fclst orle *,. baya Sm  ©onatitOLtod hy c aatimod 

.uaac® wlth t h é . oasaioit ost t o l l o  I t  conaant o f ;tho.. rurftpTo o f  

Antornatlanal oogimnlty«* ...

.. C o lo a ta r  tahas th© v imi .ttafc\*t&o, to rx lto rldX  S tato  lo  

.onbitlod to  a  v ldo r b o lt  o f  m r £ t o l  tratero , £ i»  boyo], pro- 

v id a !  th a t  i t  oaa. pxoduco cvi&eac® o f a  lo s#  o»d oonaiatoat

deralaioa onror th a t  boy aad th a t  i t o  o lid a  fco» booa occoptod». ■ {4
orprosoly o r ta o ltly #  by th o  £ ra a t a j o r l t y  o f otbor im tiom ,*  

líGli^arsohborcsy# dlse&Boiac tho  to ra  *h lsto?lo  water»*, 

cantos!» th a t  * a ll  £f m m m  I b th a t  tlio t i t l©  oxi whloh tho

1) m f p . T E s r a s sar r
yubllo'do'ln  ifor# 1934» v o l.

2} hr. t .F .  Jofesston* C«ftdatg.if'itlo...to.: ftaoQftJhgf..
Btrai¿# 1 5  s m  ( i íS iT r ír f T I i i  ,

3) Banadoro m i i o r i # 7«*
rev iso ! od# 1 9 5 C» r » > 7 7 7 l a  %;«© bsltod
Batió»» mmxm&m m h isto r io  boy», probare! by ih»  
Soorotorlst o f tho bnltod Batioac fox tho f ir a t  tí#I* Conio- 
m o a  oa. th® xqr of tho eoa* O ffio ia l Saeordav v a l, 1* Soeu* 
aímt f/Coaf* 13/1» p#20f ( i t a l io s  adiad)# ' _ . /

4} C o lo rta . iho intom atloanl. ,,tor o f tb# hita# 4 fe  sá . 1913# -
■■■; pp#:' 1 §4«*11”5#

. : ■ • ■■:
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incorporation o f portloas o f ti»o M fh eoaa lato  ih© to r r i » 

to r lo ! sea or o f  porte of ilio te r r ito r ia l eoa 1aio nattonai 
waiors resta io  la s s i  apon. ca tireorrtcetsd tisane. ' ' As tino  

pacco.©, thè proooription lacreases t in i  Hi© a l l  .-jigo of other 

Statoci oneanlB to  acpttiescenc© ' end croato e sa e dappoi' against 

suoli a hlatorlCBlly osaco liistcd  t i t l s  lo ing ccniGOiad«* ^  

TlcM epols’a l t . f ©ande^fsx"lot M otorie'cliilna upoa th©

Sere Sea ©a th© © H egel re co¿p Ítioa  o f ÌZ&ùq d a in o  i»y 

fo rc in a  posero e t  ¿Llffcroat tin ca  a d '  ©a ih© ItyaU ©f oppo * 

ftltlon  to varicas  facción enne tacata iliic h  purported to  ragú •  

3atc* tí'o refino e f n svig a tla s  la  tito c a l i  esa. ^  la  

additim i to  ih© lo ra  Cea tho esc.© m lt c y  laye c ic la  ca  t o h d f  

©f th® Soviet Satos to  t ío  caca of Chuikov ani Xapteir aa v e l i  

as to  tli;© í  cutera C lto r ic a  Sos dclch lo  robarla  aa *cmf 

ZKVwlonal matero tòcco le g n i regir© cast lo  - d ctcra la o l la  

v irtù ©  of tire rso sg a iile a  of tho sovorotgaiy o f dio USSE 1 2

1 ) O o h w o x so n h o rco r ,  o p # c l t #  p» 3 2 7 > ( i t a l i c o  a d d o ! ) *

2) Yiohnopoiald!, io  doriate!*© a Cocradaratn® 1 Prasro, ioemo y®*7 , 
Ju ly  1952, pp» 36*4 51 so gooiod in  K ifilish traru tlR tien  toy

. Salaìd' la  47 XSIL (1953) P* 132| V lòmspolsUl calaialna 
tim i *notvrlt!i©taallai dìreofc Issovledga of ih© itara §ss ©a 
tha pnrt of coverai roproaoatativoa-of t*s© i •’ s s ¡fu o rn  
Semdinavlan couatrloo, tfo  l a i  te r  d i  noi doo®. l i  posatili© 
io  Interfere* v i t i  tha rectilrUcaa incuoi ly  ih® P assis i 
cutliorltlos ©osscemln^ tim i eoa* • I la  r ig h i of fucsia , and 
by v irino  of eucosooloa, t in i  of ih© VfSit to  e s t a l l i  eli nato» 

"'Xuaaoixoly aay le g a i regine ©f nenrlgatlon In  ilio fe ra  Usa, a  
r ig h i exoxoifiol/for centurie©, w«ta nsrvcr imhjeet to  sny pr©< 
toct ©a i le  p a ri of thè forcina por ora cui m a i * 
cs a a . vtml&t«rrupt3& end undcputahl© «moto»***
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X» Asonleoooneo no t vo *ariAleni tmln of .M otoria rjphtg. •
■ In t  ornanti onal contcronccs and opini or« off Inrxncd 

’■■ eoe!etlea» -

- - Siilo© thè -w X 'q£  'thè- aiaeteeoth : -ecatiaary - lassarmi©.. Atteept* 

/ta ro  cosa aadte by vaMone -lóamed eociatios io  drait t&tor » 

/natianal codifioations omiaerzLtng thè Xaw o£ thè' eoa* -She

prodiga o£ M o to rio  r i£ h te  h a i to  lo  facod by Iliaco oo& otlott 

'u b ilo  dealing w lth ':tbe  ' fo rsa ila tion  of'tbto- ptottuiom reloti& g 

i o :boyo*- :;.'JULthoùgh tbé■tem■■, aeq^eeooaoo,, :-Ìhae' n o t lami 

"tusatioaod in  tho  irariona &ra£fca# i t  weuld eypear th a t  -thè ‘ 

‘wordiss o£ vheao d ra f ts  jn a t i f l a s  th è  oonelnoioa t h a t ' i a  thè 

opinion o f  thè  Oxatbasto» t i»  etfcitudo ta la ri up by tlio in ta r*  

iia tiona l oonsunity yls*à*irig mieli M oto rio  M aina i s  o£ d ire c t  

roiovaaco In  oaoort&liils£ tò a th o r or mt m  M o to ria  l i t i o  

hce booa oataMiehod* •• •

‘lima axiiM a 3 o£ ilio tlr&ft re^Maticno aaneornlng tli® 
t e r r i to r io !  ao& in  t i m  o£ pano©# m  adoptod by tfco In a b ita to  

o£ Intom ationaX  Xcur a t  i to  stocsaioIn ccco lo n 'ln  1920, Xetys 

dcnai ilio rulo tìiat f io  to r r i to r io l  eea l i  ixcourod in  tho 
osa© o£ bay» txms a e tr id c h t lino  d s m  aerare  tìm boy e t  ih® 

haaroet opeains to  th è 'co n , a t  e  p a in i t.fr-ro th è  distane® 

botwocai tho two sborso dooa not mroood tea  n i l s s ,  »oalsoa

128»
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cs tbo proroxoiiflto fo r  12» doparto© £*Qsr£Q&cara& rul©© 

£w en ii3£  tbo resino  ©f tcyss nai stilfs*  Siila mtttiOaeajt,

i l l a n ta s t ln s  In 'l tc o lf»  osiy saia© ad d it lo c a i o l^ tf ie g m ©an
f ro s  tb© f è o t ':tb a t 'lo /o o r l lo x  Orafi. MiB-amm.

m b jo ò t1 tho'-ZzitQxaatloaàl'Xasr ¿3cddlu«l(m 'at i t a  limosi ola 

a o s o ì o a '  t n x - 1 8 9 5  ' a i o p t e d . : s  d r a f t  . - m i o . . t ò i i d i : i r *  i t e -  y o X o v c n t  

paeaaco rof&rred l e  .'a .^coattsBoa® mtsco of lon& siaoding* 

'(•Basso- © o n tìm 'o i cootìlalro*)*'..^.?

: - X : Iti artici© 6 Gf.ftroj&at ìfò»;.10.;]^$p<grp4,ln 192b by a'. 
Cccaaltteo co l up fcy th© As&zlc&n la o tlta t©  of In te rn a tio n a l 

Xcw fbsr ti© © am icatitei of Aoorteaa Intesa'tloool Ics?* a 
•contiwaod ©ad tf©H*octallÌch©!i ttsoso* 1© £ e ia iro d  Sor t l»  

c-cacfclotdxs of a  v ld tli ©f a  taxx llo riaX  baH  l a  derogati©» o f 

ilio £cnor©lly appliceblo  rulo© yol&tins to  ili© ro£lx%» o f  

bnyg, ^  ' H tlioatli th o  prcole© icoaaiiv; o f Oliò ©xprctDlca 1 * * * S)

1) Za t  a m a llo :» !  lesi Aeooclailoa* hopovt^t tl© 17fcIvCteiftesr©n©»f 
1035* P* 115* a rtic i©  3? itilo  ISou© ¿:m &fm 0&joutx*$"ut>* 
aoanod o ,ils j to  thù fottìi t t n t  l a  tiio ©ano a rtic i©  *oaou** 
patioa*  ha© boati in c e rto !  a© aa altoaraatlvo -to '•©otabllaiisd : 
¡¿caco** iii Ilio ©platón o f ib a  United E in ^ c a ’o Soply l a  ■ 

■ t*ia rJobóTir^s' ©aso t?»  fiord© - *ceewrsliy rooosalsod ly  i
n iilono* ©pply io  oocupatloa ©leo* (eoo ICd* yig^nyf.,©» caco* : 
Ifloadtisyyu ©ral Aaysmao&ta* Pompon in* voi* XX* p*©i4j* tlaia ¡

ooasSa».iaa* accordine to  wliiolì* In  ;
.■ aidifclon to  *e» oatabllolxod tisa;j# ftoa©*3lly re c o ,m a ©4 ty  ,1 

nailon©** tboro vao m o tlisr redo o f e e m ir in s  ©scopilo©©! 
r is ii lo  or or c a r i t t o  tc r r l to ry »  xiascly* ty  re a .»  o f oiiapio ¿ 
occ&patlon» <mo  IM I# voi* I» p* ÜT)* . ' j

S ) PO A H I« (1320) Specie! SappX5r©nt, p* 310.



131* -

%dl*cotahlÌBfeaA* la  aot .'gotto oloar» osa t s  teqptod to
egro© vitti tb &  proposition that %ha» Uatesmatiesaal jteelstii

epcals. o f w cll-eetabltEhcd tisana, th sy  tiooossorily  rocn a uea#© 
woll»octabli®hc& ariosa' S ta tes , or in  ofchor \ior&s, a  woll~

eotabliohod latonm tìcm al.liscio*1' ^
Àrtici© 22 of th a  Kaxvaxd,&©0©axàh d ra f t  o f  1323 ozi. 

t e r r ì to r ic l  water® ctipulatc®  th a t  *th© p render.®  o f tM® 

conrontioa r e ie t te #  to  tho e x te s t of t e r r i t o r io !  waior® do 
not precludo tho d o lln ita tio n  of t o r r i t o r t a l  water© In  p a r ti*  

cu la r arca© In  accordane© w lth onteblichod uso#©.* ^  in  

thè ceasacnt ©n thi® a rtic i©  * th è  ccopo of wMch, to  o f  m 
deaerai d o rs o  t e r  and l e  not c o n f in i  to  bay® oaly * li le  

c ta to d  th a t  tho ertic i©  «ocens noccssary boooue© of Motori© 
d a in o  m dc by o e r ta la  S ta tes  and l a  ter othor

Stato© witli xofcrcaoc to  ©orbala badie® o r w lth r ©forano© .to

tho Jtb  J a to rm tio a a l  Confarono© of Mùtlem Stato» by th© 
t o r l e a a  la a tltu t©  of Inbem atlonai im  whcr© M c to rlc  bay©
end estuari#® wore doflaed as bay® or estuari©» *osror whieh
t h o  © o a o t a l  s t a t o  o r  s t a t o ® ,  o r  th c lr  c o n s t l to a t s ,  hmro

n o  a r c i e r e ® © ©  h a ®  booti n e d ®  t o  t h o  r c a c t l o a  o f  f a r c i s t i  S t a t e s  ■■ 
to  tho c®aortica o f  s t a t o  ©oror©i#n%* - -

2) jbQgeftrohì o f  In te rn a ti  e n d  3to* Ifarrard I>wr Softool fìlotlca» 
an%yTTcnSr>o^
P» 283*



U t *

p a r t ie n ls r  cross ot »ratear** .
«

XI* itogaiageoroo ss tv?  .tari d ie ci lardo ,o f .M o to rie  T ir a ta *  •
fe c i rim iri o f In te rn a tio n a l t r i  to rn ir»

SS20 dootrica of oepalcaaarico va ti frenptmrtly resortod to 

fcy Io ta  u stio n a i and ta to im tlo a a l t r i t o la le  v h m i e o li© ! upoa 

to  pronounoo 011 tho ^noetica o f dicpulcd t e r r i t o r io !  it t ic o *  

fiosso o f thoeo pronou&cec&xitQ m u t i  oa. d io . te ra  "eociaiecoeiìoo* 

orprcccly* tèsilo oiliars itaouni to  v i r t u a l i^  roco£H.lssln£ tim i 

p rin c ip io  t/ithout e s p l ic i t i^  ro fo rrin s  to  i t  in  ilio i r  ¿ud&ttmta« 

la  tfeo Alaoten BmjBflory ninnato totvooa Creai U rlia te , end , 

tlio U n ito ! cintoci ilio  tr ib u n a l toole noto of tiio fo c i t im i to r  . 

»e ro  tliaa o ix i^  y o c r a  "Iticela  and In  micaeoaioa to  hor tho 

United etnica o ccu p ici, pocecccod ari! gavomed t i c  t e r r i t o r i  

f in  diaputo] ••«•»*** M tlo tit  m ?  urotoni 01* ot>.1 potim i**

Zt wao tid o  atecnco o f oUjcetioii on tlio p a ri of Creai U r l ia t e  

t im i i:ao cam  t ra c i U7  ilio  t r i t o l a i  m  t e r  ac^uiosccn&o in  

ilio  r is iilo  of toso la  end Xafer o f -ili© United Ut ateo wiiioli :

v a a  amane i t e  m i n  conoidcrationo p ro rp tte s  i t e  t r i t o l a i  to  

decido tlio caso in  fa w a r  of ilio  United

1} IM I* ( I ta l ic o  added)*

2) C::àm 1077 (1904) p . 49 e t  coi* e t  p . 79*



133.

States* contontion. ; In  fa o t, tho Ualtod S ta tes  nonbora o f 

tho trlb u n o l had ea rU o r la id  perfciculor enphasia oa ilio , 

otatom&zt ra&o ly  tho  Prl&o lU s ls ta r  ot Cesa&a M as e l f  l a

t Iw CauMiea p a r lio a e a t, a d a itiia g  -timt no parotoöt «turitooerro? 

Jxad bsea-- lodged w itii. th© H alt cd, S ta tes  a g a ta s t . he* - ooeapatlaa 

o f tlio- dtsputed te r r i to r y ,  and tlioy drsw fron tfrie fa o t tbe.,, 

followlaß oouclusioas . . •

r; »X t-l« :ttaa if«st tim t tim a t te z p t to  d tspu te  tim t :
possessioa . . . . . .  l s  »o t ty  th e  p ra c t lc a l ,

v. effiotlv#  ooaotruotloa of tbo froaty» present©d 
b j  tim long-ooatimcd fmauiccoeaci» oz üroat 

•: B rlta ia  ia  th* '>eoturtanMrtlaa sdiieh goiro the to rr l-  
tory to .Suasia-fiad the United Stat00 and to tdiich 
t im  Srftao Ittslstcr to stlfie s*  Göly tba eleerost 
oaso o f »Iota!» ooald warrant a olias^o o f ooa- 

otrnrtloft' öfter-.ao long.a pcziod of aoqaloßocaoo .
■ i a  tho  fom ex oonsiruo tioa , and ao euch caso heu 

tjooa rmdo out bafor# th is  fribtm al** (1)

In tim Ätfisxd xoadorod l y  tho King o f 2taly la  tho tordor 

dieputo letuooa Größt B rlta ia  and B rasil eonoemiag tim 

dellneatloa of-tho Boundarsr t>et*om teraall m i BrlMstt Gtoraaa ^  

t im  axMtxatori whil# ndsittlng that * it oannot ho dooldod 

with oortal&ty «feotber tho xlglit o f B rasil a t  Great B ritein  

io  tho strenger,« W  jSouad tim t *oeta o f . autherlty ®4 , 
durlodiottoa oirer tradoro emd nativ© trlfeos «er© •«* oontUmöd

1) CM. 1077 {1904} p . 49 o t ceq. a t  p . 07.
2) 39 Utap p p / 930-932. '

3} Xhid* a t  p . 931.
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t a  thQ m m  of B ritish  sovereignty . . . . .  th a t  each cffoo livo  

a sse rtio n  o f rig h to  of sovereign ju r isd ic tio n  iata generally  

dqyolopod'anft not euntradletod  and by dogröoa tao  ano ' ■ 

accepted#* ^  Ho th e re fo re  concluded th a t by v ir tu e  o f 

tho  ca ld  fo o ts  tho ooguto itioa o f au th o rity  by Croat B rita in  

wan of foe tod error m cortad» p e rt of t  ho d isputed te rr i to ry #

In  tho dtopato th a t  had «rio®» between Groat B r ita in  m& 
fo r  to s a i  In  tho  l a t t e r  p a r t  o f tho  n tao toeath  couture Of or 

tho  f l t l o  to  th o , Poland of Balara«» o f f  tho  coast o f S to rm  . 

Boone» General Great (then P residen t o f tho ïïn ltod 8ta to s) in  

h in  oapaoity m  colo a rb itra to r»  hold th a t  Groat Britain*® 

o ía la  over the  disputed in land ought to  ho re je c te d  owing to  

tho fmt tlm t Portugal had »over m^aimmâ  in  ifm mi a *Moh 
m m  a llogo! to  have estab lished  tho  B r it is h  claim# ^

Biro year® lû t  or» . in  another d isputo  between tha a mm 
portion  re la t in g  to  th© l a r r t t  O rlai Rtfdtt® w o t  the Pojaron 

Bay* tho A rbitrator» Brosidont MceZ&hoa of Branco» in  h is  
eward o f 24 duly» 1075» found in  favour o f Pertossi»  ©x ~ 
p la in in g  h is  dooisioa, isfeáL aile»  In- tho  following woxdst

- ■ *M& m f m  'pm I o siu ä s  ; ; lo  Portugal « appuyé ' -
■ sos p re ten tio n s  n*aat soulerre m&mt rooXamtim 

do l a  p a r t  do dmwevmmni dm  Provínoos Chios

1) H id . C I t a l i c s  added) «

2) X apxaddla •  P o liti® » op .o it .  voi* l ì»  1923» p# 612*



13S*

•ft«  vMoli the te rr ito ry  adjoining had forroa^ly 
bolongo&j <|Mea 1782 «os pretouticoia pat ©t©

. tmltmmn* aooept<Sespar xfJba^rioho#/ a l a  m tto  
. . ¿ '« x p llo o tlen s  dlpl09BatiQtt(M''C©ha&^&ea ©ntr© •

©ott* mie®imo0;0t '  l 0 to y te a l t  ♦••*♦•* gufoa 
'■ 1817 I ’Jngletorr© ©ll©-s«ic&fa pa© ©axtesfc© 1© 

dro it da Portugal [by signing with her a tre a ty , 
•■■'■'■•“ ' ■ ■■■■•''art* .12 of .which ©noolfieally referred  to  tlx©

; disputed te rr ito ry ])» * .,„ (1 )

I t  was ©a th i s  basis  of to t a l  Inc!: o f ob jection  to  th©

crcrcloo  o f  Portogaaeo authority by th© S ta tes  a ffec ted  by ,

ouoh ororeioo of au th o rity  th a t tb s  a rb i t r a to r  founded M e

conolueicne as to  the  logo i v a l id ity  of .the Portuguese © la ta ,

mid Eorwoy

In  tho Orioba
m

______ _ A rb itra tio n  o f  1909 between 0wotex

tM  Permanent Court of A rb itra tio n  gov© smog

tho reasons wMoh yrospted i t  to  a llo t tho  Crlshad&ma bohl:
to  Swodon tho ©iroumstaa©«

• th a t Sweden has performed various note in  tho 
Grisba&arm re e l on. © ipeolally o f lato« owing 

• to  h e r conviction th a t  those reg ions wore
Swedish . . . . . .  which involved expense . . . . . .

.whereas Sortrsy showed, tmoh le s s  .eo lic i tede in  
th i s  region** (3)

£bo Court concluded by saying tò s t i

1) I te te n e , yewrega Koouoll am  t r a i t e s * (Seuxl&ae aeri©)* voi*
III»  P t WT* . -

2) S co tt, flam© Court Keoorte* 1st Borico, 19lCt p* 121*
3} Ib id , a t y , 130*



•tilo  's ta tio n in g  o* a  l ig h t -boni vhloh I s  nooossoxy 
to  tb© navigation  in  tho regions of G rißbatam * 

.•.:•.**« do.» to y ^o d o n  without » « t in g  m y p ro te s t  
.. aud. exon a t  ti®  in itia tiv ©  o f Bôxvay end XikowiB® 

a  la rg o  immbox o f  b®aeons were oatabltahod thoro  
.without g iving r is o  to  any p ro tests#  ** / (1) -

21ms i t  c le a r ly  ©sorgos from the  posassi, o f  .tho- tribun®!*©

award t i n t  Sorway*® ncpuioeoGaco in  c e rta in  nota o f au th o rity
performed by Sweden in  tho Crtahadaassa was reckoned w ith  as .,

■ . ’ -.•■• ; •' 5-' • - • • • • - • ' .  ' ' ■- ' '■ ' W ' ...■■••<" •- • .:. '!■.>.•,?•*■..••••■■ ' ' .'lîS ‘.Ï. * *. V .I-.»- . ¡'.

on© o f t in  döoißlv® fa c to rs  in  upholding th e  v a l id ity  of th© 

Swedish olsdns» .

In  t i n  Chamisal A rb itra tio n  botwosn th e  % i t# t  ©tatos 

and Storico ^  t i n  CoBcd&ftloxbiHi in  th o ir  award ind icated

th a t  ono o f th o lr  reasons fo r  th e  d ism issal o f  the  Amori©an

claim  was tim f a c t  that*

• th e  Hex!®«» Goivttrsauont had d o »  a l l  th a t  ooold 
1© roaoonably requ ired  o f  i t  by « y  of p ro te s t 
aga in st the ©Hagod onexoaohmoat#11 (3)

25® Gonfslcslcmer® apparently  took the view th a t  t l »  ;Hsxte<m

protosto* obviating  any preuuisptlen of iteadoaa sogtii©socac@

In  tho a lleged  Aaoricaa rig h to  and expressing Stedosa. ©ppo ~
s i t io »  to  each a lleged  r ig h ts  provoniod tho Amrlom, r ig h ts

fron  m aturing.

f a  tho Inland o f fa in a s  A rb itra tio n  ^  botwoon tho  United * 2 3 4

1} Ib id , a t  p* 131.

2) § AJX& (1911) p* 7Ô2 ®t a t f .  •
3) Ibid* a t  p . 007. ’
4 ) USSKXU» vol* XI* p . §29 ©t seg .
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S ta tes  o f C o r le a  mid th e  Motherlands, dudgo IMber, th e  i

A rb itra to r, -in upholding the' Motherlands o la iu , expressly

ro lle d  on the  ooquioeooaco of * Spain end o ther S ta tes  l a  tho

exorcise o f  au th o rity  by tho Motherlands over the  disputed

island* Ho s ta te d  that*

•since  th© msoafc when. tho Dp sa la r  do# l a  with« 
âxmâing txm tho  Holuccaa l a  1666 sad© oj$r*S8 , 
roaorvatlono as to  tho nala tem aco  of th o tr  
sovereign r i s i t a ,  up to  tho © oat oa t a t i  oa mdo 

- , by tho  Halted S ta tes  l a  1906, no con testa tion -
i or o ther ac tio n  whatevor or p re te s t  again st tho 

' Gxorolso of t e r r i t o r i a l  r ig h to  by th e  Mother * 
loads •«•*•* lism boca rocordod ***** *¡m peace« • '
fU l ch arac te r o f th e  d isp lay  o f  hothorlaud*s 
sovereignty fo r  th e  c a t iro  period  to  i h i Ä  tho 
evidence eoncoming a c ts  o f d isp lay  re la to s  

. ■ (17CKM9Ö6) ssaert be admitted** (1 )

In  & l a t e r  passage tho A rb itra to r rev erted  caco xaore to  .
the  ceso p rin c ip le  when ho pointed  out th a t!  , ■

, ■ »the - fiomilcsoenee o f Spain in  tho s i tu a tio n  
oroatod a f te r  1677 would'deprive her c a l her 
suceeiuiore o f tho p o s s ib i l i ty  o f e t i H  invoking 
oonventlonal r ig h ts  a t  tho present ttec«* (2)

Sho dootrin o  o f acgulecccaco w  a lso  re so rted  to  in
som  of th e  t e r r i t o r i a l  d ispu tes re la tin g  to  tho pr©oioo 

d e lin ea tio n  of tho boundaries o f  tho I& tJn -to ric a a B ta t s s , 
wMeh a ro  u su a lly  re fe rre d  to  as tho  *vtti io  ̂ c o c o a * ^  1 2

1) Ibid* a t  p* 868«'•

2) Ibid* a t  p* D69*

3} As to  th e '» « la g  mod' «copo o f th is  term in  in to rb a ti o sa i 
law, eoo Appendix A*



m *

2a tho atraed xoadorod la  Hora oa 24 BarcB, 1922, la  tho

Colombia-Vonoguola Bqsnftaay A rb ltrn tion , ^   ̂ %ho hvtm
rodara! Comieil, vdiieB liad loca appointod ly  tho partios to
oot m  a r l i t r a t o r  l a  t i l la  caco, femad l a  toma? ot Colombia,
poiatlx^i ou t, la to r  a l i a » th a t  la  a  trorfey ©f cossloa clocad

l a  190? by Coloabia and B rasil, Colombia oodod to  B ra s il

parta  o£ tho  dlopotod ta rx ito ry »  2ho Bwicc ¿federal Couacll

otxecsod tho faot that»  . ■

*oetto  cocsioa a #a  pea pryroguo samria ro e la  ♦ 
xsatloa do l a  paart da Váaosaola e t  loo  ooeu * 
palíame colonolcsa^o ,da 1900 dam  lo  Irnosla “ 
da l fGxaaoiu® oat e to  cubica por lo  Tcaomiola 
cea© p ro to s ta tio a  aladro  o t explícito** (2)

Sho e rb itra to ra  regordod tho ábeoaco o f  objootloa by tte&o*uel&

m  teacnmtlag to  ccquioecoaco oa Bar p o rt Sa ColostM&a ¿ c r is  *

d io tio a  o ver tlio 41 epatad io r r i to ry  caá » a rd e d  " it a© o«diogly 

to  Colombia* ^
C iailar roaaostln^'aaosa to  trodarly t i«  mmü, givea o»

23 Jaaaary, 1933, l a  tho Cratarala»Han4uraii ftnmdary Axbit '* • 
ra tlo a , ^ ^  ..la «Medí Chiot ¿Táctico itab o s  o f flio1 tfeltod ‘ State©

1} UtasiAA, vol* I ,  pp* f23*29S,

2) Xbid, a t  p . 280* ,

3) l a r  a  moro ¿ a to lla d  d iacusaioa of bhia caca ®@o fioótt» Sho
Sellos Boolaica
f S í m r i i : js f j  p ; ©t aof*

O üaoíí p®o «091»«»
s J ^ ú m s í S ^ m w L ^

4} tKBXU.'VtfU 12, PP» 1327-1366,
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cctod m  p roe id sà t :e f■ ife® tr ib u n a le  thè'otìì&r -tm coaboro

festina bocn appaia te ! by tho p a r tio s  to  tho disputo tboa -

mlrm* ' lisy t a r t e r a s  o f.tb o  e rfe itra tlo »  tx e a ty o f  16 £t&yt •.

1930» tho p a r t i l a ’ cgrood tb a t  ilio feouaisry to tuse»  tbo two

oouatrioo c&ould fallo;? tho lin o  tò lc h  feM d iv id o ! thom l a

1821* a i  th è 't in o  o f tbo ceccatloa o f Spasiteli rulo» l a

i to  oooreh fox cvidcooo e£ ih® a& la lo tra tiv ©  freatica? u t

tho  crucio ! tino* tho  trib u n o ! doouod l i o e l f  ....

• a i  l ib e r ty  io  ro sa r i to  a l l  ra a ifo c ta tio a s  o f  
Ftboj v i l i  [o f ilio g o n id i  CxounJ •*«• m d duo* 
l a  t í o  abronco of p roeles la ro  and proscripto»

. to  conduci ip t tc a t ia c  ro y a! acauioseoaco l a  
co lo n ic i accoritene of • adaiaia t r a i  ivo autisorlty*
Sfco c ro m  uau a i  l ib e r ty  a i  d !  t in s e  to  oteado 

. . .  i t e  roye! cosaaadc or to in to rp ro i tòmo by
■ a l lo r lñ s  whai l i  d id  noi fo rb ii#  So tu ia  

s i tu a t i  on tbo  eoatlm ed  s s !  anoppoced a sso rtio »  
of a&alalatr&tttro au th o rity  by ©ItUor of ilio 
co lon ia! c a l l i  lo®* under o lá is  e t  r% b t# tMdh.

■ ■ ■ l a . ac i tdiQwa to  to  »  aof o f usurpati©». booms© 
òt c o n f lic i  v l th  a  oloor end d e fu n to  o r^ rossloa  

.o f  ih® Boyo! w il l ,  io  o a i l t le d  to  uolgUt « 4  la .  ..
1 no i to  feo ovorborao by roforonoo to  anteeedemt ' ' ’ 

provicionu o r r© olialo  o f &a c^taivooal <diaraoter»*(l}
flio tr ib u n a ! w » t  oa to  eay tim i i a  do iosnla ias ib i s  (pieeiio»

tho aotloao m d  béUavieur o f ih© mw Staio»

• la  oa iab lloh lag  tU s ir  independen! t^ a x a n a a to  
end In  fctraaHy d esc rib ías  ih© esrtort o f  tbo 
tex rlto x y  to  fiso acrrercilisaty w w  u b id ì fluny ' 
rogardod thom olvca ®s oueocedla^ le  e ig a if i^

■ ' can i •».** ffao e o m lltu iio n e  of mm xmt Statoli -
aM thè  gsvoraseat©! cote ' o f  e&oh .oopoolaiay 
yftea uaor>ooood» or \iboa i a l i t e !  opràofciliYmi im o.

1) XbM» a i  pp, 1324-1325»
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Court» l a  g lviog I t a  m m o m  £&r declorin£* tbo bey m  tho

cosano» p ro p erty .o f t ì ^  11  t t o r s i : S ta tes  v  to  tho cro lusion

o f a ll. otìier'pdi?«re •  e ta to d  tfcat;

*tbo* ropreeontativo  au th o ritio s  [o f  tb o  faretor 
c e n tra i  A rcrlea» provinoec end tiubsoixttmtly o f  

.. tho m m l$r e9ta<bll0had"l33dopeedent statoc la. tho 
regio»] Inva aotorio ttaly  a i t lrn c d  tinoir pasco* 
f a i  ovmorelilp and poeeoesion l a  tho g u lf  f tlia t 
io  withont proto e t o r oontrc&lotlon r?y e?yr m tio n

ISati o f  tao  &ulf coald cnly  lavo becn. rid»telne&
by tho aoguicooonoo o f tho £amtly o f m tio n s* * (1)

In  a  la to r  passalo  o f i t a  judgsont liso Court ro sa rio  eneo

nere to  tho  caro ooaoop* by scylug t i n i  tho C ult o f Stanooca

c o m tita lc o  tm M otorio  bay» ciac©..

• i l  conbia&o a l l  tho clx&raetoriatico end oon -  
d itio ao  • .* . proccribod ao e c a c a tic i to  t o r r i -  
t o n a i  watoro to  u it»  eocalor o r I r ro s o r id l  . 
poeoooolcm aoco^paniod by m\ìmo tlorrln^ b o tir  

., peoooful m& eoatiauom  ooeneo on
- Ilio p a ri of clini» aatlono«* .

' tho i stridulerà and Ecrphoo caso ^  tho Xntcra&tiónsl 

Court of Mastico, in 'a p b o ld ia t t i c  B rliic h  olaim fixmt 
a tte n tic i»  .lu ta r a l i a * to  tho fe c t  tfcat l a  roepeot o f  tho  
Pcrohoo

1) Ibld» e t  pp. 700-701. {italici*  aldini)* '

2) Ib id . a t  p» 705* ( l i r a t  I ta l ic a  l a  © rig lm li ftocb&i edded).

3 )  .30$ Ecports» 1953# p. 47 et e©f



1 4 2 .

"a U riti  ©h. froacury barrante of 1875» con»
. ©tettate lag  • Jm*mj en a  parte of tei» d iam o!

. iclando» tba  * Sordidi* Sodai f wora inoludod 
« Ith lii th a  U n i ta  « f -tehai porte. 2hla log ia»
latteo» wao a  c i t a r  ranifostatet©» o f S x itich  
eovem igiity ara* H ie; Bordi©# ate a  tim o nkm a  
disputo aa tee ©udì ©overotgnty M&  note yot . 
a r i e » .  : f i»  freneh Govorncaont protostod in  ■
1876 on i l »  ground teliate tenia note derogato!

' txm. thè lid b ery  Convention e t  1039* Bute 
th io  proteocte could note deprivo teli© cote o f i to  
©haraotor m  a  ssntef©statelo» o f  ©ovoroigaty** (1)

ta- othor w orisi ’th è  'Court■'ateteadiod ©onsldarafcle teagsoricna®....

tee th è  faste teliate telo Inondi proteocte Imd ìmm confi»©! to  teli©

allogo ! brandi o f  th© f is b s ry  Conventi©» o f 1039 oà&'fcéd 'note

forni! any faulte wteteh teh© tln ito ! Eingdoa logislatteng ate «11

fo r  th a  "Sordi©© Book** . Yr&a tehtes ateo«©® ©f cb^ooteteoa on

te&@ parte o f tha  Irenoh Covormont teli» Court dxw  teli» in form o#

of.-praao» having i»gnioeood in  telilo rn a if  © station o f S r i t i d i
coverolgntey* '

Itovi©©» v l th  ro g ar! teo tei.® M nfutors» th© Court doono!

ite appropriato teo ro fo r teo th® faote tfcoft: .
•ahaa th© trite is ti fisbasey l a  P ari#  tea & lo to  o f 
Sovonbor 12ihf 1869» teo th© Ironoh lo ra lg tt 
U ia is tc r  coiplainod aboute th#  a llo g o ! thofte tey
festseli Udiam oci ate teli© m ugolerà M  r t f o r t t i !  
teo telila p « i}  m  *thle d tp « !® » »  o f  th a  - • 
mwmml XtHxàQ&c&m teli© fnenoh Mteaiateor» in  h io  
ro p ly  o f to r d i  11 teli» 1870* rofutod th è  aooasatelon 
agalnat franali f t s t e w a  fate mad® no mmrwmtlm 
in  roopoct o f teli® atatecaaante teliate th® ftlsupilaeni

1} Ibid* ate p* 66. t



143*

*£Töu$ was û dùncnâowT o f tfco Chamal 
IClEDdO** (1)

3530 fan a tica  of tho  doctrino o f cttqplocooneo 

tho : form .. o f absence o f , objection, imo : perhaps. even m m

em phatically rocortod to  in  t ho i n d i v i d u a l , d e l i v e r e d  

in  tho  iilm u lero  und Serebos caco by «Mees Bradèrent m ä  

, l e v i  Caraoiro Mio both approached tho problem fresa a  sin lX sr 

. ragie« , diligo Baedovaat fosad in  favour of tho Waited Kii^don 

on tho eresad  th a t :  , .

•fo r a lorn tin s cad in  a o ra s le te a t moaner the 
Jerecy a u th o ritie s  have tafcoa an in te re s t  in:
what was hapfoainfi in  the Sorohoo ' cad the 
Miapiiora and that they tools action in  th is  
connection to an extant cad in  a way appro** ■

S 'at© to  tho oharaotor o f  thoso i s l e t s  and 
uao which ma  nado o f then« lh@y d id
,4 ^ H L ara .9 g ? .« g lB g . .ssy.iffBRg?jS»v; .«ansais t i l l  loss any ^ölnoivo action on the part o f

the French authorities** ( 2 )

2hio oocploto aboouco of any "cosseting action“ on tho p a r t

o f the french authorities wen apparently given da© w oi# t by 

dodge Bac&evaat in  awarding the disputed i s l e t  to  tía» Waited

Etngdoa* ' dudgo le v i  Cazaelro in  hie 1m m  pointed a i t  th a t  ?

•thoro  can • • • •  no l o i t e r  ho any arcuo© fo r  tho
.. . f a i lu r e  of tho  freaoh  Gevemaout to  p ro te s t ■ 

against tho a c ts  by which th e  B r it ish  Govern- 
. ' . ' - • a m t  ©acoro is  ©d eoverefgsty over Mia disputed

id io to  • • • •  As regards to  Serohoa no jerotoets

1) Ibid* at p . TU

2 )  I b i d *  a t  p *  8 3 ;  ( i t a l i c s  a d d e d )  i  A c  t o  M i o  p r o b i « «  su r­
rounding t ho re la tiv o  worth of competing eXelmc* eco chapter 
$ »  aootion I f  b e l o w *



. nodo a f te r  1300 fo r  cixfcy yoere.* (1)

igeili» tho absosco o f  aay froach ebjsotiea, to  th è  ©sorcio©

o f  funsilene  by th è  United flsg d ea  over th è  dia* ' '

putod boleto v a s . ImrtflEdd aa ono o f tho sala, xd&coxafor

decidine th l s  caco l a  f o r a r  o f thè  United Xingdon«

2a  thè  Walfiech Bar i r b i t r e t i e s  ^  tmtwèm Grest B r lta ia

and Ccrsany th è  t r i t a s i  fornai f o r  S reat E x ita ia  sud usto

osca# i t a  roaoons tha t o t  tb a t :

*aiap|itlM ..haa. np» .tw>n. tgkaa to  te e  oontlm od ■' 
poaoeoeioa <m th è  p e r i of Groat Sr i t a l a  o f 
thè  ta zx ito x ? ’ « ts a d ts g  te . th è  p o ia t on thè . 
ooaat ilioro th è  southern f r o n t i »  [o£ th è  bay]

■ eoorm oes.* (3)

I t  m a on th ie  groìsad t l ia t  th è  t r i t a m i  reaetiad th è  doneltunioa 

tb a t  B ritie h  aawexelgnty fca& buon © atablishaà over, th è  d ia  -  

puted te r r i to r i#

t o  o igalfieeneo  o f th è  d ee triao  o f aocpiieeoeEoo in  

r e la t io n  to  thè  © etabliotaont o f  M a te r ie  r ig b ta  \traa porhapa . 

noct © s^M tieally  ben® mt  hy th è  toerm fcioaaX  Court e t  
¿U stica i a  th è  f i a t a t o  enee* ^  Xa ©xeslialjag t o  le g a i 

v o lid ity  o f  th è  hemragiea «syfiaa o f doltB&iiag te x r i to v la l

1 } l b l d .© t p .1 0 S .  .

2) 10l . B l t . a t f t  150. * t « ^ * , ™ . . . ., ......................... .

3) Ib id . e t  j>|». 101-102. ( I ta l ic a  eddod). . '

4) ICd Beporte. 1951» p* 116 e t  c t f .  ’

144.
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tra tera  tira Court ccmoideroá

"vbotbcr tfca epplieteion. of tita ^arrogim i ©yeten . 
eaoouatorod my  appoaitios i r o s  foroi£» c íteo s* * (t)

Sho Court fo rn i th te :

•fio-rwoy Imo iman in a  poo itio a  to  arguo tte h o u t 
eostra& iotio» th te  s e i th e r  t!»  p ro m lc te io a  o f  lier 
X ollriita tion  Mùvms  l a  1869 and l a  1tì09# soy 
tfcoir ap p lica tio n , garvo r i s o  to  my  oypoaltloa - 

. o» tbo p a r t o f  fo ra le»  Ciatos **• fffco remora! 
to le rn tio n  o f fo ra im  S ta tes  w ith ^ a H l o l h a  

- .... fute# fo r
a  portad  of moro tima otrfcy yoaro fiw  n a lto a  
Klnraom Oovernaont In  no tot contaotod 1 t . * * (2)

Xa a  l a t t e  pasa.ago tli® Court osco 'ñora reverted  to  tho esco

idea  vhcm i t  so led  . , .

• tlm t l a  »© pote o f a  © itatelo»  vhl&h oould ©sly 
to  otresetiumod w lth fhs passa la  of tino» tho

, United tín y áo s Gormrmont re fra ta o d  freos fo n a i- 
1 ' l a t i n e • re sa rra tlte B  *•»»• [The Memegím] m th o é

1}'XULA. -a* p*.138*-
2) 2fci&* Citello® odded). ; fha © cwdiet looco p te io e  »eermral 

todoraiion* used ty  tlio Court © ertesi tlso o  m  i t e  'J a A p « t  . 
hair g ivo»-rie*  to  em& domita* i t  Ima fece» ma$geeio& ijgr 
Job&soa th a t  *g®mrol to le r te io a *  vm  "protoablyuitondcd to

; • lave  a  » t a t e  w ta te r  saoimisg thau  mtsydmmm&e** - {me -
jatoOTn, g-w..Maio-fo^stm i¡Udwylg*..Caca. 1 IC1Q (1952) x>»
145 te  ©e$* t e  p . 1&5i a teo  33J* . fM a oostoteion« hmm®%9 " 
ima bem quecticaaod by imoCitton i&o hol&a tli© view tim i
* t!»  reaminder o f tbe $vé&nmM ( l a  tao  ytehèrioft cuool Jmrdly 
©apporta tim r l w  tfcat ©udì a d l© t l» t io a  i s t ^ a o d  ***** 
i t o  ss© of thè pteus© •e m e rs i to lte te lo » *  w!»r@ p o s e r a i  
aotuieooosoo* n igh t Imre Igea tep eo to d 'ia  o f  so ©pparcmt ’

, © lèaificimoei ih© to rs e  a ro  oynonyisous** Co» M&a&tbbm l a  ; 
31 BXXX C$954) p* 160, set© §5* M iateror tìm pm&lm  ©ornai», 
et tl il»  par©©©* imo lo  tmpteà to  ea tee rlb a  to  &%©Cibho»*a 
©tesaicelo» tim i *confa©io» my  » 1 1  orlo© fresa ili© Xommùm 
o f ttemiaalO£X ec^loyod ty  lu r ie to  In  tlilo  p a r t ie u la r  © attte* 

CiUd* o t p* 161)*



1 4 4 *

: *had buca. Consolidated by a  eosa taa t &&& ......
E a f f ld m t ly  1ob& praottc© ta te ®  faoo ©f '

-,., wbieli te e  a i t i t e l o .. o f . Oweascamt#. beava 
v ' w itneea t e i M  f a o t  t e a t  tb ey  dtd'nofc eoneldox 

i t ,  io  te  osatrasy. io., ia to x n a tìo aa l 2aw*# (1 ),

,.,yu%© Hsu-Ito in  b la  ind iv iduai opinion f a s t id i  ed Eo:n?£y*B

rateo!., o f d e lisa ita tio a  •bccssas© o f ber ap oo la l.coo^apb ìca l
ooaditioao and bar cono io to n i posi praotlo© chicli 1© aoquioecod

in  by teo  te to rn a tio a a l co sm aity  m  a  tenie»* ^

; du%® itcEair* wbila d iaaootlag  f ro a  tha  jsa jc rlty  ¿ud&aaat*

approaohed t!ao problea in  a  m anor not u n i t o , t e a t  o f  tbo

ra jov ity«  Ito poaed ili© g o t i c a .

•whoteor t ìm Vaito d  Xia&daa bad preclude! b e r a d f  
tro n  o b je c tia s  io  [ th è  Eonr©£iaa uyatoa c f  do- 
U n ita ti© » ) by noiu lceoias i a  li* *  (3)

l a  ccDoccteg te a  miàmm  te io h  ima befosro te® Court* ìm ,
reaohed tee  ©oaelaato» te a t  te© ©«temi ©f te® Watt od lU ^ d o a

leadin& ap i o . te e  d ispu te  before te e  Court ehmiM n e t be eoa- ■

c tru o i &s aaqpioeoeae« m  b e r pari l a  tea  licrwo^ea ra teo !*

tene* alteougb Ju%® lloSalv d iffo ro d  frasi th®. n a io r l ty  c f te e
Court in  b is  approdaci o f  tb c  avaiXabl® e f M tts s ,  and ©enee

oucutly rcaohed a  d ifferen ti coadluaicm* te e  approach ta  te#

probloa end te e  le g a i  p rinc ip ine  o p p ile ! b e te  by ih® ©e^axtiy * 2 3

1} Xfcid* a t  p* 133*

2) Xbid* at p* 154*
3) Ibid* a i  p# 171*

• t



147*

csd"by thé two d i t  c o a t i s  Ju%os wore bnetosiay  th© eœio# 

fho o tilar d isoeating  $vâgQ i n . th i s  caoo, fadgo IleM» 

do o it  w ith tbo  çaostloa  c ©»front i n j  h in  ln  a  irery o in i la r  

«finnor* - H odoflaed M ateado watera .'as water» tiMeâ* regard* 

loco o r broadtli» tîi© ooaotal S ta tes  cernid t ro a t  as lntom âL :-•-•■ 

vo te ra , prcnridad ‘ t îm t soYcre¿ga&y':fead feeen ozærolsed in  thoaa 

valoro  by tho cald  S ta tes  «wttlicrut ç&tfllOBgo' fa r  a  long ' 

tino*« ^  /S o a lin g  »or© a p e o lf iê à lly  wttïs, 1 0y»eyfö M e to rt#  

c la irs»  dudgo Booâ crprosood Hi© v tcv  tîmt» l a  ordo« to  

es tab lle li mich r i¿ h to t î t  w uM  b© euffledon t fo r  Morwey t©' 

provo th a t  aho fcad #e o » s lß tm ily  and p e re ls te n tly  asscrto d  

tho r ig h t  to  apply tho System to  the ^o rw glaa  coost gaaera lly  
end tlm t th?r© ha& b©en ©e<ml©qcf?Rce ts y th ts  e la trv  by * tlie - 

in te rn a tio n a l eorrm dty#* ^  l a  exaninisg tho  p a tte rn  ô f 

b e t a io a r  folXowod by tho  % tie d  King&om Oovcmiaeat i»  rospoot 

o f  tho borwogim o ía les»  as  I t  fotmft '©xproeal©» l a  th© corre* 

eponionoo ©xohanged l a  1913 botwooa Créât B r lta la  «ad £ônmy» 
dudgo haad csa© t© tho conclusion t i n t  *tM s in f  «mastica £t*c# 

tho  inform ation pascod ©a by'lïorway to tho ÎS ritleh  Soraemaôat 
conceraisg tho  c p p lic a tla a  o f h e r a y s ts s  o f délim itait© »] mm 

roooived l a  eoeh ©Iroamta jao s  tlm t tho f a l l a r e to  » l a  - .

1) Ibid* a t  p* 108*

2 )  ' Ib id # -ô t p» 19Tr oeo a leo  Ibid* &t pp# 104*195*
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lnuodlat© p ro te s t could not have been regarded m  
f»<BXl©SG68Ce**' *■"■■■■ '

As w ill  i© re c a lle d  t in  the case concerning Bryorolrnty 

over C ertain  t ro u t to r  land ^ " r e l a t i n g  to  a  t e r r i t o r i a l  

d ispute ’between Belgium and the Netherlands* th e  In te rn a tio n a l 

Court o f  duo t i c  a was. confronted w ith  the question ’ %h£jther 

Belgium has lo s t  I t s  sovereignty by non-assertion  o f  i t s , 

rig h to  and by acfuieecenc# in  n e ts  o f  eowor@l$3ty. a lleged  to  

have boon oxcrolaod by the Netherlands**' ^

fhe Court examined th© evaH ablo evidence in  the  l ig h t  

o f  th i s  question end found f a r  Belgium on th e  ground th a t her 

conduct could not be construed In  th e  given circumstances as 
aosuieooenee in. th e  Netherlands*. r ig h ts*  fudge B lr Borcch 

Xauterpaohti while ¿ la te n tlo g  from 'the m ajority  nod w hile 

talcing th e  rim th a t  th e  disputed p lo ts  o f te r r i to r y  should • 

have been awarded to  the  Bather lands» mad© i t  c l© »  th a t  th i s  
conclusion was warranted so le ly  by th e  f a c t  th a t  *at le a n t -■ ■ 
during the  f i f t y  years following the  adoption o f Jtha  

Boundary Convention o f 1843] to r©  had been m  ebsHcag© to  .. 
th© exorcise by th e  Government of th© Bothorlonds and i t »  * 3

1} XMd* a t  p* 204*

B ) ICS  Boports, 1919» p . 209*

3 ) Ibid* at p* 827.



o ff ic ia lo  o f nom al adsinißtratiT O  m b h o T t ts  v ith  rogßrd to  

th© p lo to  ln  guoetiön#* ^
. cin llarly* Judg® Mmmä»Xf£QUt h iim d X f  om  o f tho dlcaoatlng ■ 

dudsoo, etated thct tha EotSiörlondB hnd acquired ca indis * 

putablo right ©f sowrelgnty o m s  th a  ooatoet»d territo ry  !

owing to  th e  faß t tJm ti i

*th« lothorlcmdii C orencoat hau «BcerclBod pro» \
... ponderoat GoYorarscntaX tem tlaaB  l n ■ reepeot ot \

■ ‘ tho  dißputed p lo to  « ith o a t thosa Umring givm
Tim on th e  p o rt o f tho  - to  -
cny p ro to s t o r i&y Opposition* fh l»  prolOBgod j 
tcunronoo o f  tho Bel£ian Govermoat ln  th io  .- [
roapect has ©roatod ca ia liß p u ta tlo  r ig h t  o f  :

. eoverelgAty ln  fim m r of thö  fiotherlsado.* i2) . ■ S

■ ■ ftiägo Koren® Colntaca m<om to  liavo ro llöd  upon tho umm
prinolplo Mion ho o ta ted  th a ts  i

. _ ..... V •••• k'
•B tlg ltis* ' Milch %/ao not copnratod fron  Kollead 
u n t i l  1837t hau ciao© ih a t  dato and ep to  1921 
porhapa «* r ln o s t & coatur^ * and® m  foxnal ;

f r ö te s t  agalaet th© oxorolso o f ©ovoreisnty t>y ;
ho other eorcuttry** (3) j.

Kor® rsccn tlp*  da tlio oaoo oonooming ftl/fht. of Pcmasfle ¡‘
o ro r XMian g o rrlto rx « ^  th e  In te rn a tio n a l Court o f
hold th a t t  . . !• 1 2 3 4

1) Xtdd* n t p* 231. i

2) Ih ld . a t  p . 290* '

3) IMdp a t  p . 295.

4 ) ' fOd 1960|.;.p* 6 e t  ;©#f*
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'»the èxoldslT* au tho rity  o f-th e  Partugaoso öfter ,
th e  rilJMßm [comprised i n  the fô ra th a  g ren t]

■ vm'mrm  'brought' l a  question* ' SSaia fortuno© « *:V 
■ . so ro re ig n ty . cirer th e  v il la g e s  vae recognised. by 

^ ;iä 2C .B rttìeh  l a  .fact -end by* * im plication  and'iras : 
aubceqnently t a c i t l y  recognised.by In d ia . . M &  
consequence th e  T illag e s  acquired th e  ■ eharào ter 
o f Portuguese anelavo© w ith in  Indian te rr i to ry #  * (1)

In  Jhdg© Wellington Xoo's separate  opinion tM© point i s  ' 
borne ont m m  sor© e rp l io i t ly  when h© stato© that*

"although during tho ea rly  y©ara  of B ritish  
ouccession the  a t t i tu d e  of the  B r i t is h  outho •  
r i t l o s  on th e  eubjcet m s  obscure, th e ta r t a e t t  
reoognltioa  of Portuguese serorol¿aty cnrsiHH©

. moIEves^Hêeene increasing ly  olear as t in o  m at 
on«* (2)

Boforring to tho  M t a '  contantion th a t India imà $tmm recog­

n ised  Portugal* a t e r r i t o r i a l  ©mrereignty over the e&id m  <* 
elaveo, fudge Wellington foo pointed out that*

■ »under international law auch recognition need not 
- , always bo erpress e r ospito It# . I t  does not

alwo|s^oall^for an open declaration! i t  gay bo '

* ■ ■ 1 feig© Amsnd-trgoa in  Ms d issen tin g  opinion founded . . .  
Portuguesa r ig h ts  of passage over Indian te r r ito ry , in te r  
nllfi* on tho foot th a t  »during tho B rit is h  period no d i f f i ­
c u lty  or obstacle  mo ra ise d  concerning tho ©xiatoaoo of th is  * 2 3

1} Ibid« a t  p* 6*

2) Ibid* a t  p# 6 5 .( i ta l ic o  added)«

3) Ibid* a t  p* 65.( ita lic o  added)*



XII » .IflTOlesocnoo a s -Ih© lu rtd loa l ha© lo ,ef hi KtHÌ2_SÌ£SS£i= 
PoeiBiono of runiojoal court«»

la  tho previo»© cliaptor roforonco was rodo to  cono of 

tho  pxonouacoaoatG of m a lc ip a l  coarta  rol& tlag to  t e r r i t o r i a l  

disputo© ^  and I t  wm  cubmlttod th a t  thae© pronotmeoìssais 

d ld  uot cncnmt to  tm oadaraanioat o f tho parino ip le  o f isstor * 

tmt tona i pr© scriptlo» fcat voto fouMoà ra tti or oa tho doctrino  

o f cefalo scordo* i t  le  no t intonded to  xovarfc liero to  thè

cane au th o ritto sf  ¿©verror» a .ansile» ©£ fu rth e r pxomm&ooaoata . 

o f »attorta! court^on tho s a n ©  top ie  w ill  b& sentìo&©& presenti?»
'' M i -, ■’ ' * '■ 1 '

la  V iratala ?« tmmomm v<"* I t  va© hold ty  tho Cuprea© . 

Court o f tho United Stato© tfe&ti
*& bouadary lino  bstwooa Stato» or Provínoos g m 

- ■ betweca privato perso»©» t&loh has booti m  ©ut» 
locato! and ssr&ad upoa tho earth» end aftorwaros

■ rocogulsod and acijuioscod da hy t i»  parti## fo r a 
long coureo of ycars 1© concluoiv® evo» l f  l t  b®

. - ©scortata©! th a t  l t  v ario s  - mmnifìmt fresa tho
courees givo» l a  tho orig inai grant** (3)

l a  Magriand v» t e s t  t i r i j a l a  ^  tlm pai» Court vaa co»« 

eemod viti* ©a aotlon in s tl tu to d  ty  i&ryland alXogtrg tfcot thè  1 2 3

1) Seo chaptor 2» eoctioa  f i ,B  ab ev e ,....

2) 140 U,8* (1093) P. 103 e t  ©o*,

3) Xbld* a t  ju  £22.



boundary lin o  o rig in a lly  fixed between h o rso lf and ifoei 

V irg in ia  (the no-called  » D o tin g -lin o * 1*}' had Icon v io la ted  by 

$est V irg in ia . ' fho G na t*  .however* declined to  uphold tho 

liiry la n d  claim  on the ground that*

*a perusal o f  th e  record s a t i s f ie s  :tm  th a t fo r  
many years occupation and ccmroyonce of t!io 
lands o f  the  V irg in ia ' sM rlm s  boon ismdo w ith 

- reference to  tho DoaMag l in e  a s  th e  boundary 
l in o .  : t h e . people* have genera lly  aooeptod i t  
end have adopted i t  end th e  fon ts i s  th i s  
connection ceanot it» ignored.* - (1) . ~............

S&o Court bxlsloCL up by saying th a t ».von1 on tho am m iptioa that

tho ac tu a l boundary lino.wan in  derogation of. th a t agreed upon

o r ig in a lly  by tho r iv a l  States* *a r ig h t  lias .arisen* has boon

p ra c t ic a lly  undisturbed fo r  years [end should] not • bo

overthrown without doing violence to  p rin c ip le s  of eetabliohod

r ig h ts  and ^notice c ^ u tlly  binding upon States and in d lv i -
duals.*  ^

In  Ifcmy tierloo v ,  Colorado ^  tho Court m o  c a lle d  upon 

to  pronoune© la  a boundary dispute between th e  two States and 

held that»

»from 1863. mhm. fiho  surveyor] Darling ran  out
and car hod tho  lin o  o f tho 3?ih p a ra lle l, to  
1919, wheel th is  c u lt  m s  brought* a period of 
m m  than h a lf  a century* h is  lin o  was -

IBW <i  w»—j inf inw(u> mi ji i n ̂  i ii wwiwwii^ w ww wiMium rw w wi n » ww  ww rw *ini ■n'lii i yin jb> n8w>oi w<HMrtwiiiwwiiri <>>*irw wtiai i  i>.i

1 ) Ibid* at P .  41.

2 } Ib id , a t p . 44.

3 }  28? 0 .3 .  <1924-25) p . 30 eb s o t.



"rooocniaod saâ aoiniciîoei :-ÌM m
th& bouniary 'brntvmm thù-bfo fo m lie ric fS r ba- 

-iwooa thè ‘ fìtafco of ColQTùà& m à iiw^SoTriior^:, 
o t  llm Mexico* ccd batvrooa ihei two S ta tes  
[ c i t a r  tho admiccien of Eow Morie® io  ilio Hnion 
i n  1 9 1 2 ) . *  C D

In  fe r ra n t  v* Kmr Ilgrrmi i r e  tho Court f a m i  i a  favour

o f fe rra n t and esrplùiatbd-, i t e  decision* in te r  d i a « by thè

fa c i  th a t i  ■

•ilio Bcìì Hsryshir© reprccdutatlve®  in  Contatti 
.. . wcxo fo n in o *  w iih  tuo  torma of i to  résolution®

' end coulà not baro been uaavar* of ilio fa c i tlia t 
In  d i  tho f a r a d  rcp rsaaa ta tio aa  mdo io  Con » 
crea® on bchalf of ferment a r i  in  tho varions 
repo rta  and reo dation®  of Coiuaitteas and %ìm 
réso lu  tie n s  o f Condro®® I tc o l f  i to  costerà  
boundary o f formant usa doacrlbcd in tcrclnaco* • 
ably m  tho west sî&o o f tho Connecticut Hiver 

? ■•- ***** llthough  thes® varo public  s o is  o f noto»
. r io ty ,  Em* Hnaptòlro 4oos not appesr over to  bave 
naia cny ob jection  to  theso définition®  o f fiat 
boundary lin o  . . . . .  ïü® conclusion w® bevo reaobcd 
*•»•* f in ie  i t a  support in  tho long eontim od

. . S allure® o f Jtetr llampahire to  ssa ©ri any dominion 
over the » a d  baule of tho r iv e r  a d  in  hor ime 
co guidicene© in tho dominion ensertod thoro  by 
forment** (3)

In  llcw loxacy v* Bolcwraro ^D Hi© Cupreaso Coorti wa» o d i c i  
upon to  dot omino th è  boumdary in  tho Ic lav sro  Bay and Etvon* 

3&o Court $uoted*’ v ii l i  approvai* a  ®vatomout m do by tho  

Master* accordine io  which

1) Ibid* u t r* 30*

2) 203 tr.s* (1932) p. $93 ot sei*
3) Ib id . a i  p , 613.

4) 291 ìl.II* (1934) p . 361 o t e@g.



I I I *  -

..  *at no t i n s  tías thtv stó to -'o f m m
, ..¿bandosed i t a  claixi, doninion or Ju rio d ic tio n
..  "over t í o  DôIas»«ro h iv e r -v lth in  th© cald-twolvo** .

■ ,, : . , n i l o , c i r c l o , . sor..lias . i t . e t aay ttmo ao^uicoood . 
l a . tho “d a l a 'et'-tho S ta te  ©f ao»' iroraoy thoroto  

,, - . .. .... « ï ho ..trath ladead lo  th a t adaoet from tho
bogiiming' of utsbohood xrèLtttrere -«ad.- »car Jerocy 
hâve becn oagageft l a  a  d i epato as to  'tho hom áísrj

.... fcotweea.thesv- fher© ao roca An eueh «stratus*^ '
...etaaoes fo r .th e  app lica tion  o f  tho p rinc ip io  tïm t 
Ions 'aequl&acoaco isay ostaKLish'a-boundary, ofâws* ..■■ 
Ï.I00 u sao rta in  ***** ...Aójaleeoonc® Is  no t eoapatibXo 
v ltïi a eerirarj* of conllio t**  (1)

Xt*uco on th lrg roa& d  * th o 'lù o k  o f aoftiiescoceo •  th e t  tho

c ía la  pat fcrwcrd fcy itov Jersey vrn hoand to  fa il*

Xho orne .princip io  tras s iso  appîied ae tho  c r ito r io n  fca? 

tlia Courtfo décision  l a  llarcaolrjaettg v* lîew Yorlc ^  wliore 

l t  woa fcold th a ti

■ *loa^ acauleenanco l a  thé  pom m sl on o f tc r r l io r y  
and th c  exercise  o f doalnloa tmd eavarol&nty over 
l t  ney hora a  o o n tro llln s  otfoot l a  th© do te r * 
a ln a tlo a  o f a  d isputo! boaadary**. (3)

Qa th© ©vldmee protoced, th© Court roachod tb© conclusion th o t

llaceoclmootte saist b© consldered as h a r ía s  m^xfùmoâ lu  tho-
e ta to  o f tillado o f \dtioh l t  was conploinins end lier c ía la  o f

t l t l o  to  th© disputad to r r l to r y  vas accordinsly  dleotaiiod*.

î a  gtotoon v» United a te te s  ^  tho United State« Second * 2 * 4

1} m a #  fit P,  576-377* .............

2) 271 U*S* (1926)‘p* 65 et sot*

3} 6co Ibid* al p* 95* '■ '

4) S co tt, Cages wL^Taternattonal la » * 1922, p* 232*
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Court o f Casnicoioncarsi co t up to  doni vitto thè co -ca llo ! 

•Àiabona Cirino* e rie in g  cu t o f  tho /avoriom C iv il t e r ,  .vas 

fa c e !  v itto  a  c i t is i  ta c c i  cix f io  c ia J ln c  of ttoo Tesso! - 

#/llc£snoan* ly  Confederato ioreca in  Ctoecapeato® Bay* Ilio 

Cauri# d ì o si oc od thè  claim  on tho ground thatrth®  captar® of 

th® chip tool talum pino© n o t cn .tho high coas tari t&ttoln, tto® 

in te rn a i m bors of th o  % ito d  States* . inane: i t a  ro aso n s; .... - 

vtoicto pranpted tho Court in  arrlT in»  a t  th ia  eonolnaion» iridato 

procuppoood th® to rr ito r la lifc y  of Ctooaapoa'ko Bay. taad i t o  in» 

corporation v ith i»  tho m aritino dorala o f tho U nite! Stato®* 

tho Cocnicsionora noatiouod .th© fnot ttoatt ......

. * f r i»  tho o a r l ia s t  toiotory of tho country . . .
■ [Chiesponilo Bay] Baci toon d a in o !  to  ho to r r i»  ■ 

•io tia l v a ierà  and tim t tho  d a l ia  ha® nrnror toooa 
questtono!.*  (1)

In  Apnohrnsnrft P i l lo t  v» BUtHipa?ri ond. cfehora 1 ito# 

bupreste Court o f itaàxost vm  ea llo d  itpon to  prenotalo© mi th è  

leg n i ©tatuo o f falle* o Bay e td  ! t  found anougat ottoer roacoms 
th a t i  ' . . . .

•eonddsxdrg dio aridoneo ttoat e s is ta  ttn to  ito# 
occupatici! o f Balle*®, Bay toy th» Britioto .vitto ito# 
acquloecondo o f ottoer nations* ve haro m  licei« 
t& tion in  holding t h a t . i t  la  ®a in te g ra !  - 
p a r i  o f I lo  !!aiaoty#s  Bcninionc.* {3) ' 1 2 3

1) I lic i, a t  p . f l f .  ' ' . ‘

2) 11T lad ia»  Im* deporta (jfadrem Sorloo)(1903)# p* 151 e t  soq*
3) XblcU a t  p .  573.
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In  m  onzlio r passage of thosmso Judgment ilio Court declared 

th a t  i

•considering th a t  tho  ¥11x1000 Suropoos ooarltlao 
poworo who from atou t tho 16th century wer© 
contending for. supromaoy. In  tho Indimi tteos»- 

, .m isad no ^uostloa  as to  th s  rights’ of'tho 
Sovereigns *•#*.* to  th e ir  respectivo  f ic h a r le s  t - 
thoro c m  ho l i t t l e  doubt th a t each r ig h t mm 
regarded hy one and a l l  of thora as unassailable»* (1)

XIII* AcmloBeenco m  the  ju r id ic a l  heals  of h is to r io  rights««» 
S ta te  wmotico«

fum ing now to  th e  p rao tlco  o f S ta tes  and to ' the a ttltu d o

adopted hy Stato authorities with regard to territoria l • dis» 
putos Involving conflicting daino over the disputed terri -  - 
toriost i t  la submitted that th is  practice too boobs to 
support the contention that I t  i s  the behaviour of States ■ 
affootod hy tho e le i»  of h istoric rights » usually taking 
tho forra of ta c it recognition or ccguiesomce ** that esta -  
h lie b tf  cucii hi8t.°5^° eights*

Xa tho conreo c f  th e  proceedings under art«  I?  o f th e
f ro s ty  o f Ghent o f 1T94 oonoorning the  t i t l e  to  the  Xsian&g

icddy Bay« th e  B r it is h  Jgont raaintainod th a ti

•the sisp lo  nceeatravortod foot that a l l
ideado now in  question ,»»• worn in  tho 1

1) Ibid. : at; f,.. |66*



1 5 i ,

•« re c e s s io n o f  Jill® M ajesty and #*.* continued■ poc
in  M s  possession M tli'.th« t a c i t  concoct and 
aoffalescsnrf^not only of tho Government of the  
B aited S ta tes but that of tho $t*t* of liases-. 
oSmoott*#" alwagrO'-TisUsat and t«u«siom  o f a l l  
hoar rig h to  m o t to  any unprejudiced Bind 
m o t siroog ty  evince thoaonse of both-natlemo' 
at t h a t  t in e  w ith  regard to  tho r ig h t b thooo 
islandi«* - ' (1)

In tho prolong®! controversy between Great B r ita in  and - t:;. 

Opala la  tho Biddle o f the 19th o m tm r j re la tin g  to the "Cuban 

^ g 8 ,  : Great B rita in  protected' against the Spanish p ra ctice  o f . 

a rre stin g  alleged emgglors a t distances oxooodlag tho ooa * 

vontloaal threo-ailo lim it*  Spain Ju s tifie d  these eotloao *' 

by re ly in g  on various sots o f n a tio n a l leg islation  purporting 

to  vindicate enoh a course o f action* ^  1 lord louden# the 

B ritish  Ambassador in  Madrid a t the tine* la  a  despatch dated 

9th fobruaxy# 1853* ashed fo r  in s tru c t 1m s as to  how to  approach 

those problems in  M s doolinge with tho Spanish Government*

As a result of th is  request a merorandum was pmpsred by 

Ilortslet and submitted on 10 March# 1853* Xn th is  Bonaroaduia# 

Bartelot claimed# inter a lia * that* 1

I

l

1) Knar». Prtirrwttonal Aainaleatlons (taa»rn fegltw.). 1933, 
V O l. V I, p. 2 1 3 . ;

2) fo r a  coloot Ion of the ©xtromely voluminous corroopondonoe m  j
tM B c a h o o t. « .
1933# vol* II# pp* 163*



* lt  t» mt  ftt&te&.tb&t'Gxo&t S r i to la  ima a t  
coy timo otoisetod to  t l i ls  ju rto iio ticm  [ to  

•; tim «ctoni o f ■ #1« a l le a ,]*  (1}

l a  tba.ColOBibltti ^seaonted t® ito® fctriaa Ifelond

Connoti . l a  ito# «aura# ..of ito# lalSE M SlzlÉ SSE É M iL Z S^SX
Jxtoiixatio& sofoxasjo® wius ytfxi# <ta ir©aS2saela*a f&tlsix© 1® ■■

X»rotoot on two oooaalon oa wiileh. ©adì pro ton i woald hm& tea*

'sxpootod f$m a/paaptjr.,:«Mah dooood I ta  r id a ta  to  imiro toooa .

ft&exo&obad npm* I t  waa . i ta to d  l a  tto® 'Cola&bl&a argu&oot

i t e t i  • ■ • - . - ■ .

*1® Tossanola a*« mvXm® mamma rooXaKattoa** w

A M 1 I taci futrfctoor miaortod i t e t i  . .■

*Xfatos®ae© da pxot © statica e s t  &a d ro t t  la to re  ,, 
a a tlo a a l una do» fam a» do l*aeooptatioa 4® 
l a  roooamlsaaaoe do «© risto fatta#  * (4) •

- ■■-'} ..; • ’3*
( la  v i l i  t e  reo a lic i#  tbo ®sftes lo d o la i Consoli a p t e l l  t t e  . -
Colombia«, d ia la )*

2ho ftroparatoxy Gommiti©« ot tìm Eagaa G onfiatiti© » - 1 2 3 4

1) f*0# 725/839 oa quotai toy Sottli, op.oit* a i  $• 1H*
2) CliKXU voi# X, pp* 223-$9B* •
3) Itoti* a i  p# 231#

4) Itoli*



ICO.

Conforoaco of 1930 ^   ̂ c irc u ia te !  a guestionnairo enong tbe  

variano (tarexanoats re^ueeting  th e lr  re p lic a  to  s  nuchcr of ; 

potato «Mah .vero duo to  lo  rodo ed a t .th e  Conf exe&oe • Soia® ■
of :tb® Govorananto ssk®d atou t t& oir v isu s  am ilo ! thesoelvos. 

of Fìmt opportunity to  exprecs thè i r  opinion m  ilio eul^cot of 
M otorio  lays* end th®y roeariod to  th© p rinc ip io  of ao&ulos» 

canoa m  th# Foundation of M otorie rlghte* . Ilio A nstrolian 

(kw erssent, dofiasd a® »Motoria loyo* c o rta in  teye  »wliooa . 

wldtli ereoade s ia  o r mron to »  milos wMoh era rogordod ty  

gemerai oeguioecenoe m  t e r r i t o r io !  tratoro#* ^  ’. 'la  thè 

rim of th® Belgica Gorormumt aay olaiuss ly  Stato® to, a  
fcroadth of t o r r i t e r i c i  w&tors ©reeediag ih® l i c i t o  agrooà 

upoa in  m  in to rn a tto n a i convention *oould only lo  accopted 
i f  ¿ n o tif ic a  fcy usdieputod In to rn a tio n a l uose©** ^  - Gonsany 

regu ired  fo r  M o to ria  trays ih® proof th a t  ©noli bayzjhsto m , * 
galrod m  ©xeoptional s ta tu s  •ihrough long usag© genorally  .

reoognizod by othor States* • ^  Creai Boritala toolc th©? > * 2 3 4

1 ) M a  Corniti©® mm  sppoiated under a  rosolati© » esdoptod by 
t i c  Cornioli o f  th® Bongo® of Battona on 28 g®pt«®!®r* 1927* '

. à t it o  cesato» in  Genova In  darnary end lo ta m ry*  1323» tha  
Coaaittoo ©xanined th® rapile© of ti,io Governa©»!© end dzotr 
up .laso s o f d iscussione fo r  th è  uno o f th® Conformo©* is 
to  basic of diccusaiona Ilo* 8» tiM oh tea d iro o t roloranoo to  
th© oubjeot o f tM s  ohaptor# eoo-Sor* 1323* to1*I1*
P. 43.

2) XMG* u t p* 117* .. ■

3) XMd* a t  p* 1 2 8 * / ' . ■ ,
4) IMd* Sappi* (a)* p* 111.



yiew th a t  *by eener a l acquleQoenc© oerfeaia M oto ria  bayo fcevo 

boca rocognized m  foradsg p s r t  of tim n a tio n a l te rr ito ry # *  ^  : 

dspa» roquirod •tlao-haiourod and gonorally  _ ueceptod mage** ^  

Roland espreesod tb© riew  th a t *1f  a  S tato  ororciso© eovorolgnty' 

over a  bay s a l  no objoetion  has boa» ra lead  by othor States#

.tho water© o f  tho bay ahould b# rogardod a© t e r r i t o r i a l  

watore** fho Kotherlando# whllo roeognistng l a  principi©

tho existimo© o f h is to r io  rig h ts#  d id  not ©salargo m  tho 

eubjoot and d id  not epocify what regairaremt© they  dooaod 

noceeeary fo r  tho e s ia b lie h m a t o f  «mah rieht©** ^  Sorway 

asá Portugal ro ferrod  to  tho a lt i tu d #  o f o thor S ta tes  oaly in* 

d lro c tly  by ©a obliquo refereac© ron tion ing  ib i s  edeaesit anosg 

a  v a r io ty  o f oihox^faetore* ln  tlio Äorwogiaa roply i t  ma 
ola iaed  th a t  th e ro  rny  b© h ls to r io a l ,  eoonemio o r  goographieal 

tastore# ©ach m  Ih© tra d itio n e l eoneoptioa o f t e r r i t o r i a l  ■ 

U n ite *  tho undiaturbod poseoeaioa o f tho r ig h t  o f fioh ing  1*» 
©xoreteod by tho  mo s ta i  S ta to  • •** ©ino# tim© in so a o rta l and . 

noceecary f o r  thè Buboiotoso© end aleo tho  naturo  o f fish in g  1 2 * 4

1) Sor* l*o,!I*f» 1929# v o l.H *  p* 1£3* '
2) Ibid* a t  p . 160* - 

0} Ibid* a t  p* 182.
■■"> i

4) Ibid* a t  p* 177. ß in tla rly *  Canada oonteatod horoolf w ith 
o ts tin g  th a t  th sro  wore c ó r ta la  bayo *whioh fo r  M o to rio  o r  - 

■ goographio roano»© aro  considcrod a© par* of tho in làad  
water» o f tho  C oastal Stato** (ibid* a t  p* 2j*
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ground©** ^  " fo rtu n a li e in ila x ly , ©po’co o f *tho dorso e t  io 

Icglfil& tlaa o f  ♦ . . • ’State©, ttooi* fei^her tn t  or osta and m m  s* 

c itio o  end loij£*ootabXi3hcd uo&ges emd cuotons . . . .  ilio 

ecourity end defesse o f  th® le sd  t e r r i t o r i  and p a r te , md idi© 

w©ll*'boin£ emd erteti th è  oxioteac© of thè  S ta te .*  ^  Rofcrono© 

trac alea md© l a  ilio Boxtuguom xeply to  r©o©£nisod f ieh ln c  

intexont© and f a  tho fa c i th a t *on tit© ©loro© of e e r ta la  Bay© 

[th® lo c a i inhàb itca to ] e&Joy ih© esclusiva ricfcfc o f fiahtiìg  

thxouch ln se c o ria l and tmhr©loon ueo^©.* ^

A fter h a tiag  reo e ited  thè Coroxnnents* rapii©©, ilio  

Brcparatory Cogniti©© dxcw up Base© of diocuooions fox 'thè 

IIc£uo C odifioatioa Confarono©, 1930. Basto o f Biacuaoioa Ilo.

8 protidod th a ts  ........' '

■thè B oli ©f t e r r l t o r i a l  water© a lia li lo  moacuxod 
fresi a  e tra tijb t I la #  dmn»roas %lm entrane© o f 
ih© Bay, ' wfcaieflrex i t s  Broadth isay lo ,  i f  By 

■ uea^a thè Buy 1® ealdoot to  excluoìt© an th o rity  
o f  ih© co n sta i s ta ta  « •» ..*  (4)

fihe disonesto» oa Bacia So. 8 va* opoaad By ih# Jepancs©

delegato , discount l&LfihsacoJlf idi© pxoposod m. <uaao4»ont' vhtoh
wa© nino! a i  idhing aocoomt o f oihor States» a ttltu d a! l a  th è  * 2 3 4

1} IBid. a t  p . 174.

2) Ib lei, a t  p . 184«

3) Ibld,
4) m a .  «rt P. 45.
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formation et -m- M otor la  t l t lo *  ■ ;:I!o .s ta t© 4 .,tM t: i n t h ô  

opinion of th# lapent©# : délégation •a  m m  o ln ia  on t o  p a r t 

o f tho S ta io  concernai » «hloh coassa to  ho tho  so lo  condition 

a cco rlir^  to  tho  p ressâ t t e x t ,  to  Jaigo fron  fco v a ria ,* b j 

usogo* -  la  no t mmxgh# fo r  th a t  roaoon» tho lepemee#

dolegation proposée tb a t  th# wordö #lo»g ostabliehod n u l , 

univers a lljr rcoognisod* sàould te  In s e r tod to fo r#  tho uo?& 

•usage* Xb* .Japan*«#. daXagation oasmot i^pr## t o t  tho  -

eolo'eo»dltlott.:slii»iM .M  là #  p roof . f t a d t o d  fcgr t o . e o a s t a l  

State» * ^  $h# B rltlefc deleg&is, S ir  üsuric# Gw3*®r, 

intervcnod a f t o r . t o  Japan#©# delogcio , po in t# ! ont th a t  t o  

TJMtod M sg ta rd é lé g a tio n  ♦os?«®« with i îm Japans## délégation  

tim t sooetMng cor© ih m  ©or# ucage la  rotjtuirod «• th a t s a »  * 

d e f in it iv e  ao te , i f  poa liko»  w e r  tM e  p lace o f « t e r  «r# 

«ocescoxy. ••**»• ISxo ©cantal é ta t#  hm  to  p tw #  tlm t i t  hm 
eroroioed oxoluslv# dominion w e r  tM e  pi«o# e f  w a t o r , * - ^  

B eforring to  M s  statem ent jaade fcy S ir  Maurice, tho Snltod 

Kingloa Beply l a  tho t i t o r l # n  ©as# caq&ained th a t  *th® word • 
•usage* was intondod to  rsoea m m  th m  m m  n a tio n a l ueagof 

l t  neust m  mzmolm o f  exclusiv# d o sln lsa  aod hae, M  o thcr 

werde, to  h# an in te rn a tio n a l mm®** ^

1) Ser* l.o*l»P* 1930, m l*  XVI* p* 103, t '

0} XMd* a t  p* 104*
 ̂ i o j , *

3) / a^v-rton P X - ^ Û S t



■ In  a  fu rth o r  s t a t e e a t  eM i  by 'S ir .Maorie* An th a  course

o f tho  debate# h® minfcalned that* '
“every S tato  which e la te s  ju r isd ic tio n  ever m% 
h is to r ic  boy . . . . . .  1© claim ing ju r i d i c t i o n  •
over part' of 'th e  high. eea®*■ and 'that la  *••• ■■ 
a . e la te  which t e s t  » eeee« arily . ha regulated  by • 
BCRae'reeogaised Yol®9 o f ’̂ In te rn a tio n a l lesw»
Otherwise .we return  to  th e  old ubato of a ffa irs  
la  Elicil o very s ta te  claimed the righ t to  annex 
adpsrt of i to  mn te r r ito ry  som part of flic 
high seas#“ (1)

' . At tho conclusion of tho do ta ta  .la th e  P lenary C o m itt ee* 

tho question o f  h is to r ic  waters was re fe rred  to  iu b o o m ittee  “ 

ho# 1f to  which th e  United Itiagdoa delegation  subm itted ' th ree  

d if fe re n t d ra f t  t e a t s - in  a l l - o f  which acquiescence was «  •

p l i c i t l y  pantioaod m  a requirement for tho establiolfflost o f ■

& t i t l e  to  “h is to r ic  w aters“* l a  tho  re lev an t paragraph of 
te x t  ilo# 1 reference'w an ned® to  tho  ©x#rcl©c“e f  exclusive 

authority* in  vint«#' o f long ■ weage and with ilio remora! - an» - ' 

gmiosoenoe o f e th e r S tates*» ^  In  th© second t o r t  th e  

requirement fo r  o ther ita te li  * concent has boon «proceed  l a  
tho following words I “th a t  ' the  ju ric& le tion  o f  th e  S ta to  hca ■ 

hem pm*Wlly mm&mQôü  i s  by o ther S ta tep* * ^  Sho th ird  

tex t#  prepared a t  a, l a t e r  stage o f th e  d e lib era tio n s  o f  tho  . 1 2 3

1) Sor* !*©*S#f * 1930# vol* XfX» p» 111#

2) Hi® te x t  o f  th is  d ra f t  has b e ta  roproducod by Cidol# op .c lt*  
voi*I I I t  p# 633# act® 1# ( I t a l i c s  added)#

3) Ibid* Citello« added)*
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' t e t l io y  ’®tat®s©at lìad® by g ir  .HsaxLe* In  tho ©ours®

o f tho lobato* h© isaintainod th a t t

•©vory S ta ta  whloh ©luteo ¿u rled le iio u  ©ver aa
b is to r to  boy . . . . . .  la  ©lotelng J u r is l lo t io a
©v©r p a r i ©f th© high-mm§ and th a t - l s  • • • •  •■■:■
et d a t e  *ihiofc. saist • m m m  a r i ly  b® rosolati ©4 by 1 
m m  reeogadsoA ■ ru le s  o f tn te m a tio n o l: listi.

' OthorwiBo w© r o t e a  to  th o o id  ©tato of aff& ira 
l a  \faiehoveiry S ta t© c la teed  th© righfc to.cmaox . 
adparfe - of I to  mm  to r r l to s y  eo&so p«srt o f tho 
high «tao** (1)

At tho oonolueion of tho dobat© la  th© tlon&ry Corniti®©* 

tho quostioa o f  M o to rie  water«* ttao ' ro ferrod  to  Suboamitt®® ' 

Ilo* 1, to  which th© tin ited  Etegdom dologaitoii ©mbslited thre© 

d iffo ro a t dr&ffc to r ta  l a  a l l  o f whieh ao^uiescoac© wua m  * 

p l i e i t l y  roatioaod  età a  redulrossent i ‘or th© cstttbllatsaB&t o f  

a  t i t l o  to  "Motori© m t « * i  l a  tho ré le v aa i p a rag ra fi of 
te a t  Io* 1 referesse© wa© rad© to  th© ©r©reise"ef ©roXualv© 

authority* l a  v ia tu o  o f Img ugsag© and with th© raniorel' ao- 

craleeoenoe o f © te r  Stato©« ' 'l a  tho  eoo end t o r i  tho  ’ 

reaulreaenfc/for o th e r s ta to » 1 conoeat hm  beoa-orproesod l a  
th© follow teg word a* *tha& th© 'J iir isd le tio a  o f th® S ta to  heu» 

boeri g g ro ra llr. ftofròlooood t e  to ©ther s ta to ©»«ffi . Eh© th i rd  

te s t»  p reporci a t  a  l u t a r  ©tega o f tho  . d o lib era tten s  o f  th# 1 2 3

1) Sor. X .o .t.p*  1930» v o i. X7X*. p . 111. .
2) Eho t e s t  o f th io  d ra f t  haa boea roprodueod by Old©!« o p .o it .  

vo i*III»  p . 635* noto 1* ( I ta l ic o  addod).

3) *Md. (Ita lie©  ad d a i).



a r s i t in e  oosn lttoo , r e s i  aa followa* i .

• I f ,  by virtù®  of im lntennipted uose©, a  cor,stai - 
S talo  Ima ©xoretsod ©xoluaiv© asithorlty  over m  ' " 
area  o f water» carrotuaded to  a  vory la r^o  exfcent 
by le a à  o r lande beloagine to  th© te r r i t a r y  o f  

. ta&t Stato» tho corea tri qt*ostica ¿hall*-. i l  th a
b#©a gexuKaily. arocog«»"

nised  o r a& aitted by o tiicr States»..bo dooraod to  
fo ra  p a r f 'o f  -thè- falcata v a te rc  ’«£ tho Stata*
Xf a  t a e i t  o r ©spreco cansent» thoueh v c ry . 
generisi * f® fiat fissatami®, tfc* r ic h t»  o f tho  non- 
oofisoatifi2 Stato® c o a tia io  to  b© reccnrod* * (1)

□io Rinatoli o f tho  Socond C om ltteo  of tho  Ceafcrc&eo eM  

o f Suboorxdttoo Ho# 1 appolfited by i t  woro oaxnme&od a t  £?©at ,
lefi&th by tho parti®© to  tho  r ig h e rlea  caco, ^  b a t thoy 

cecxod to  havo basii a t  oso l a  th o ir  etaeggnsont of tho  worlc 

dono by th è  Conforefice on tliia  gub jectt Xa tho Iì©pXy o f tho  

thiitod Zingàm i t  io  aseertod  tlm t * thè whol© diecooslcm of 
b is to r to  wafer® i a  tho yioimry C am itico  wem f a r  from 

co io n tif io t»  ^  w hilo t tho  »orwegtem Sejd ifiio r c i a t o  fM t 

• la  dieemesioa,, $u i a*est àmbito® m  so ia  do l a  tm  Coagulimi©» 

a  ©te mn±me+m ^ i ®  wo31-k»mm# th® ...7 1 2 3 4

1) She text of th in  d ra f t  ©cm. bo found l a  tho yjahoarleg ©an©, 
Ploadlfigct .Oral irrywofifra, Pooiaaonts# trol* YT,

2 )  I b i d *  v o l *  ' I #  p p *  '  «00 a l s o  i b i d * '  v o l *  I X ,  p p *  £ 2 8 -
£40* *

3) Xbld# v o l. I I ,  P# C40*

4) ‘ib id ,  v o l .  XXX, p* 454* .
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Caniorooo* brolo» tip.'«ithoot - oay. tm gìb l®  xeoalte  :a& 

c e s s ile  ol&iiJEloa&oonm  lo tiio re lcro  &ttaebol t® I tr /d o llb « »  

x&tlous* "■ U afertBnataly# .t i»  ■Vtw& «aq?'ouadod ;i t e #  ,by . & g ro a t

mmber o£ dolagatts ; are-, £cr £rem te la #  .«ast erpico©* o£ i /, 
p roolalan  « es ■ io c le a r ly  wvi&mmà : by : th a : ccm fllctlog

protationo £Ìven to  vthoao riows by. tb®.. r im i  .parti® s : in  th» 
Slabbrioo caos •  tml caa ta rd ly  b® relted  upoa a» fin ondoreo« 
noat In fayour ,of ano riow or cmothar^

la  thè  w ritta a  argesoonte ro b a itte d  to  tho tttesàmont Court 

o f X aiornatianal Rustie© in  tino %o*al s ta tu a  o£ Saatem  Green» 

loafl caso, Smnaarb m i& talned tb a t bor &a?®x®igntj mm 
CroorCUmd,

t i  /.■■.■
*a ,©te exsxoo«.; mi £&it pendant da lo b a to  
periodoo d*uuo irnaler® ©atiòreisontpalligli®
®t m m  l a  nmemmiumm® u t l faSJi©sim d@ 
tous  ̂ lec entree State« Vti t a l  «©falò© prò*

.. long®. J ^ s te r r ^ p i»  p ide ib lfa pa llio  e t  
incon tra ta  do l a  aouvorainot® ooaatltao  un 

- . X iire' valable «,*• à  l a  poeiioaoioa &*ira . -
territoir®*« (1 )

l a  irte o ra i ploadinga trn b e la l i  o f pomarlcf Po Vieoolibr drew 
atten ti® » to  i l o  ia o t  tb a t  *1® lom arfc pendant pia® do émx 
Diòcloa n , a  la m io  renaontr® cn Proemi m& ano ©rotanti®» ani 

e® e o i t  contro oa oottyorainet®»* ^  '
l a  v ie«  a i  tbo a t t i t a l a  tak aa  ap lu t a r  by ftm ray in ' tfc®~

1} mii Serica Ct lo* C2t p . 101* ( I ta l ic a  added).

2) t e l i  Serico Gv lo* C6, p* 2871* ( I ta l ic a  aldod}«



■aours* ©f M$'argmieat@-.la.f!id esse  m â .i lw / te le r -

p rê ta iio n  ¿ Iv œ .th o ro  .fcy-tar to th® xolo et l à

.tà o /dToxsatioa.ot/m M ir te io . M ile , l t  is  wortfc.twtlàg thafe 

lu  . tfoo ■ lé g a l Statu» 'ot 'Sautera Oroaoload,;oaae;ebe;* a ll la d  :

to  ilia : support o f tîio ;Amlsh.: ©ont action. -mA ■ ciuoted v i th

approval.iiio opinion eq.reesod t-y ânsiX ottl eooordlse t©
/

wMoh *00 s ’e s t pm  l ’osoulesent tu  toapa t e l  © a ia - :̂

la  volent© yanlfosto nax la  rooaanaigganeo# gros® a 1*¿coula­

ssent ■ ¿u taups, qui transforma ainsi l e s  situations 4® f a i t  

en situations ¿usldlgu®«»* ^

■ Xa'tlio d ispu te  aral&ting to  ils© ginflrlterio l.M ghie oveg 

the  Dolmm  B&y* «Portugal oaiatainod  tlm t tbo v a l id i ty  o f 

îsax c lo in s  ree to d , in tox  a lla * on " la  non-eoatootattoa €o

t e t a g  ils© Alaalam Boundary Elcirote tetwoea th* Vaited 

SSatoa tmd Canada tliô fa iln x a  o f  Canada, to  pxoteat wma x®<* 

farxod to  l a  a  opoooà rnaâo fcy %h& Canadian Mtnioiox o f  tlio  
ïa to r io x  in  lb& Ca&adlaa faxliaEsont on 11 fatoruiixy, 1893, 

tdten feo eaid  tfc&t Canada ra s  ©etoppod fxoa ôisalleagiag Us# -

1 ) J n s l la t t l ,  Courg „
. trm olatod TSyHÊnte! 

add©d)t Bofexeno®

itlo n a l (ftmmh éd itio n ,.

o tM s  p&aaage hea aade in- tha 
Kaxxsglan 2;e4ol&dcrv/âexle& Cf lo# 63, p* 13Q5#

l'C IJ t
2) Cad. 1361 (1ST5) p . BT# ( ï t a l to s  nddad)*
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United S tû t  os1 possession ôf- tho d isp u te !> ts y r i io ry  ,*wtav 

tlzore' M a ¥ 3ea no ''protoôt madu-Hijalnot-.iho©eoapaticm o f 

tî iû t- to w lto ïy 'ty - 'tîjo  Vnltod"-fîtat03*#;-W  ̂ 2& rojerdoft 

th ia  f a i lu r © to  p ro teo t as “an uafortunato  thin& for un,* ^  

■■■‘Xa.'thù cours® of tfco ■ ilaelm  flisp u te .th a t - eroso to  

tko-ycara 1821«*1825- hetmm  • Créât - B rita in  i»d Sussiat fo ro - 
ifiodowing iho Inter eontroversyy botveea C réât ^ r i ta to  and 

tlio United S ta tes  «kick culîdaafced to  the S\ir Scsi A rbl'»  ' . 

t r a t io u  o f 1838» i t  vas arguai l a  a iîazalùn Iteorondum of 

£3 Uovenb&r» 1022» dispatehsâ ty 'C ount Eleveu to  t l i t  to i»  -•-■ 

o f U olltogioa th a t  * la  Eusse é t a i t  don» p letooaoat autorise© 

ou p ro f i te r  4*xm consentement qu i, pour ©tr© t& eito , n fea 

© toit pas moins so lennel,*  (3)

2Ea notion of aoiulaseeiico vas agato e x p l ie i i ly  rs fe rre d  

to a t  groat IfârujtE ty  th s  parties to th© y iahre los cas#*. 
Uowofor» the United Xtogdoa and lorway dld nofseom to  haro - ( 
¥e©n at om  as to tho précis© moseing of th ia  tcrm  mad a® 
to  tho f©notion wEiek th® doctrine  of ôQijuieecea©# iras 
decl||aod to f u l f i l  in th® formation of an -k ic to rlo  t i t l e ,  -••• 
%ho Uidlx-d &tnzâûrJn conteutlen vas tfcofc *,os h is to r ié  i l t l ô  1 2 3

1) Eroccoflln/œ o f  tho A tm î-m i  Eoundeary terlUmal* vol* VII»p*n,’ÿiu*... 1 1....." ” ” -,nLi'~',m,m'mTr"u,r ir y t""tt

2) Ibid*

3) Ï,Û* 92/51» p rto tod  in  Smith» op*cif* vo l* ïï*  j>* 5*
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hag-I t s  vihâdâ-lo g e ! . ' t e l s  l a  t í» - ©aproe» or -Implied rocdg*
n i i lo a o f  tfco'.tiil© bjr other s ta te s , that -le i t t ’tfcßiaric 

©serosa- .car- -.ispliód ucqulügconcc la  thú o.uferocssoat o f tfco

' QXöOptiOUS& ■ olßim** '  ‘ v;

Soxvay*.oa iùm €̂̂ h>3T- ìmùàr  mmM to  invo toccai tba 
vicvr th a t ili© function. of the M otoric olencut la  the 
eirt&lbllebn&it'of ca h is to ric  t i t l e  •  a t  le a s t 'la  ss  l ’œ  as : 
a  jssritii&o h is to ric  t i t l e  I s  concerned -  la  îoeroly te  provilo 
confirmation for the la trino  l e d  .validity  of the coacta!

cíala» vhiolt in  I t s e l f  Is  Ju stified  m  other grounds* 
Koruey *n*invoque pcs l»2io to iru  pear Ju s tif ie r  &m d ro its  
exceptionnels» .pear revendiquer des ©ôpnaos la a r itta o  quo 
lo  d ro it co»»» lu i  rcftxacxnitf 11 invoque l 'f t lc to lre  uveo

X
dvsa trc«  facteurs» pear J u s t i f ie r  l a  m a la r#  dont IX

^ p i l g u o  l o  d r o i t  o o s x a m * * (1) Eerwuy nice cliUXe^cd tho

United Jhingdcaa*« concept *4fapres la q u e lle  1# t itr e  M stö * t ||| 
a u ra i t  pour s a i l  fondassent l fœ q u lc s o c i» t-ûm au tre s  State**

c i u c o ,  lu  hcr view t h is . vould ce en t h a t  *lo pimmmmm m

IGJ

Ï¥# p* lui* (Stetmeut t.y dir drente ^Âei©#* ¿
♦ .vol*

2) Ibid* vo l. Xf* p* 303. - (ßtatca&at by Xourquia m i behalf.i ï«*f .
o f horsey) •

3 )  I b i d . . ' .

■: f \ V':' .. ■. ■■
•• •.'•

‘V • ■■ . ; ■,. •
"■ .S'• ... ; ...

..;■■> ' l l - . : -  ! ■■ ■:. - 
Kss-s-'s ■. Vs-ss^vs-■ ■

' .
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confondrait ero© co lu i d@ l a  recemmlscese©.» ^  Bourgals» 

on bohalf o í Borroy* con trastad  ib a  notions of h is to r io  

t i b i a  and reoogaittcm  by ncyinj ib  n i in  tito formation o f  an 

h is to r io  t ib io  » la  duro© devient uno condition ra s u re *

‘ lu  contraire» ' donó l a  thoo ria  âo l a  t*ô©ûanaî scene© m  
fac teu r n#a aucuno importance parca gMolXo e s t

uniouenent fondeo tu r  Xa v ó lca te  do l f£ ta t.*  v*“/

32k> rorvsglan objection io  th© Brltích concept Cf tha 
function of acpuicoconco in  tho forrsatioa o f. an M steri© 
t ib io  Ma leen  net î?y irscOllton» «he ©hartos Horwcy v i th  

r la r  opro coa t í  a j tho United HngdonJa a ttitude  in  tliis  , 
rocpect. Ho pointa ont * righily* i t  io  boiler/od ■* th a t  

* if  duo volghi i s  £;ivea to 'th© conoîdoration tliafe sogni©*» 
cene© ic  prlcrarily dopes ideai for i t»  legal ©ifoot upaa tb© 
fac i that I t  la  noccsacrily ecàjoinod with th© passage of 
tino* l i  v i l i  be neon th a t th© part played by tha Motori© 
©louent vas rocogniaed to  bo ©f ra jo r  importane© hy both

1 )  I b i d .

2) Ib id . &t p . 30p| ceo to ih© car© offesi thè Sorveglisi £©* 
Joinder» Ibid» vol» I I I t ®i p» 442. Si# «asa» idea vas 
Meo espressed ty  Ciicrpentier» op .c it*  a i  p . 75* wbaro ih® 
cuthor © ritic iso s  eoa© of tfco jud&nonto doiivorod by th# 
United b ic i es Capron© Court io r  tiio ir  » g u ir in g  th© proof

. ■ ©f *lo»f* msnimmm®9* - Charpentier aste* »B© plunf pour- ■ guoi oxigçr unflong corroía sccoumtf ? t$n uoguioscoaont ©si 
instantan©t un© fo i»  donné» i l  p rodu it &m  a i fe to  

- d e f in i t i f s » *
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p artila« *  ^  . .

Tm  Court, vhU» flnd lng  fa r  Soxvay on tho n o r ita  o f 

thè  6ùB0t''U€mm-t© "bave upM4..;fh© Cult od Klngdo&'o eoa*

ten tim i in  th i s  rocpect * ao bua barn catr& ttcd ubavo -  timo 
crm tinn  box sos© p a r t is i  ©atisfaotioa la  tho doo trlnu l 
cpbero uhiolt, hosovor, hardly ootmtorbeloaoos li©«?ay#0 sub* 
s ta n tie l sueooss oa thè  n e r i ta  o f tb© caot# ,

l a  tho eourae of tho o ra i ploa&isgs In  thè ftlngnlcra 

end Poreboa' ©so«, ©otmsol fo r  ilio tfcitod Hagdoa &xm 
o tte n tlo a  to  I*rxmo©, s  f a l lu r e  to  p ro te s t egain st d iverse  

m atfcs ta tlcm a  o f B r i t is b  eoveroignty over tho d ispu to ! 

ie lo te  mà  eoaoludod, thab *tln m  ©slesloaa re la to d  to  rat© 

o f ©overeicnty 00 d e f in ite  end e ig a if io a a t th a t  tho f a l lu re  
to  ta to  any noti©# o f thea  eaouatod to  V irtu a l m%tdm * 

cono©»* ^

• ¿oguieaoetiee, tab lag  thè fo ra  o f  abseao© o f  ©ppoettton, 

waa ln p lio d ly  mm tlaaod by ìfr, Baodolph, thè Cult od Stato© 
A t to r n i  a s so rs i , l a  M s woll*taov»n opinimi o f  1795 eoa- . 

corning th è  le g a i s ta tu e  o f Pedalerò Bey# . Sta© p r o b i«  

eroso m  a  re e u l t  of th è  oapturo of tho m g lio h  vooeel mTtrn

1) ¿SaoClbboa in  51 HOT (1954) p , 145, a t  p ,  165,... .. xcj, . * .... ...... .
g)/yi»m tW 3 ana SgMhofl osa», mMinm. ..QrA Àrrmmts.
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Grange*-by th e  f r ta e h  ins'tâô

KaMolph «açressed: th e  view th a t  th is  capturo ímd token 

pis®# M tk fe :fe@:' ^  United sta too  tmá wao

th e re fo re  ■ ■ '-■■ J te s g .'feo' considerations th a t  lod  Mm

id  prenons®« i n  favour o f  the t e r r i t o r i a l i t y  o f-Balestrare 

Bey ho mentioned th e  fo o t th a t  th e  hey •ceasm ioatee  w ith  

m  fo re ig n  dosiaionf no foreleg ' n a tio n  has ever before 

¿.rooted a  eocssunity of r ig h t  in  i t  a» i f  i t  „wer© a  main oca; 

under tb s  former and p resosi Government th e  oxaluoivo Jarlo» 

d ic tio n  baa been asse rted ,*  W  : H e 'fa rth e r pointed out 

th a t "from th e  ©stabXlateo&t o f tb s  B r i t is h  provisoes on 

th® basics o f ilio Bolasrare t e  fee  American Bevodhtion i t  was 

doomed th e  p ecu lia r  navigation  of fee B r it is h  &g*tr#t' t h a t ’ 

by fee  f ro s ty  o f  B oris on th e  th i rd  day o f  September* 1TÖ3, 

M s  B rita n n ic  liai ©sty ro X ln ju lilie d , w ith  the p r iv it y  o f 

franooi fee sovereignty o f those provínoos m  w e U  m  o f - 

the other provínoos and colonias." ^  Comomting on 

Attorney General itandolpMs opinion, i t  ma  stated In  fee ' 

B aited  Kingdom*o Boply in  the f is h e r ie s  ©a®# th a t in  view  * 

o f the  f o o t  th a t *in 1793 the »edera « l e s  fo r  the do » . 
lim itation o f auazltts&e te rrito ry  m m  in  th eir iafamoy «•«•

1) llocxre» International law Bluest » 1906, vol.T , p, 73Ö,

2) Ib id , a t  p , 735.

\
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■it I s  re a l ly  eoiaftwhat Btrifciog th a t  Attorney donerai

Randolph ' in ' h is  opinion "gay© so Each a tto a ilo n  to  th e  - 

a t t i tu d e  o f 'o ther S ta tes to  too United S ta tes  ciato«* ^

•"■■• M i«, to  1911 th e  f i n i s h  flu h to g  v e sse l » lord  gtobevts* 

mm  a x r ts t td  t o  too ¥ » « g « f 1 o r d 'f o r  hating' iiohod w ith in  . 
•what lîorway considered her t e r r i t o r i a l  wat oars cad m o emb~ 

eegueatly tomad g u il ty  hy a  Mrmglm  Court to  fardó  of 

ta r in g  in fringed  Uorwogicm law, th e  B r it is h  Govexnnont pro­

te s te d  g a i n s t  th i s  procedure* M  a  r e s u lt  o f ti l ls  p ro te s t 

a  Boyal C om ission m s  appointed which* to  i t s  rep o rt o f £9 

lobruary* 1912* J u s t if ie d  th e  Serwogton p ra c tic e  on tho

ground th a t Bo may. had enjoyed mrer tho Varengarfjord *un
■ ■ / / /■■■■.■■■■■■■■■■ 

long usage f tii  a»stra it Jamais ©to contest© p ar le a  gouverne*

m a ts  ©trangoro** ^  l a  her ap p lica tio n s fo r  th e

in s t i tu t io n  of proceedings to  th e  A n ta r t ic a  easoa* t h o . . 

United Kingdom pointed out th a t  tho  adm in istration  o f  Ututo 

au th o rity  by tho faU ^esd  Istosdft Gerì-eraser*t m m  too  . . , 
t e r r i to r io s  to  d ispu te  was ororoisod*, »without any §bieoti<m •

D / ^ S t i l l ^ a o o ,  n * * a iw w . Oral Afningnta ,  » iggw ntP . v o i.

2) Quoted a i to r  îîoohot, H_1 do.a..PBieB...et..Sfllf«8.M JO S lt
InS om atim ta .. 1973, vg. i s M i ï .
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fron  ih® Popufclio o f  âXQQisbim** W  .

S in i le r ly , . in  tho récen t Sino-Xadian Borand-rry blêmit# 

tho.Gowrm&aiit o f  In d ia  took tho view th a t in  tho  faso o f 

C hina's f a llo ro  to  lode® eny p ro to s t c e d a s i  long otead!»#

.Indian asso rtio n s  * China sno t ha held  to  t o o  accepted and 

eoqLQtd&cod in  tho Ind ian  aligm sm t* ^
O"'- ' :,. v V ^  ■>; V ■■:“ y-¿ r !•'* :!■ ' ■  v-:s: -i ; 'h

,'r-

1 ) K J. i ntarftttca oases,
t* $t ( i t a l i c a added)$ oo® to  tho emm öffeöt» le id*  a t  p . 

9 where roforonoo tm to  tb s  look of ofcieottoa fcy.
Chilo*

2) Coo th e  Sunnary o f the Popart o f O ffic ia ls  o f tho Cerera-
n ea ts  ©r’i a i i

"IffáCro o f ' l n d í á r m  32, p . 10. •
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sms&JbL

firn 'B&cvmK&ms iob r m  toragioiy og k  rrtsroTO '  ̂
m m  im  im m rsn m m  p i ^ i i f g »

l a  tt:& pT&riam ch&pter i t  was c u te ttto d  tlrn t tiro logon 
hmia for tìm fo rm tio n  o f M o to rie  r ig a to  was thè pr© » *1 

mmptlon of mgnimùmoo* ■ ah© preaoàt ch&pter «111 lo  

devoto! io  a  o lo se r perusal o f  th io  dootrin© oad to  im 

analysto  o f th© variano fao to rs  «Móh l a  th o i r  m t lro ty  

eontrltmi© towordo ra le la g  tfc® proorap tìo ii tim i tho S tato  

o r S ta tes  affoetod hy tho M oto rio  claim  hmo aofttieeood -1» 

i t a  assorti©»# lo  « i l i  ho oàom «eloir* ©oipilosccao© io  a  " 

bao ieo lly  »© satiro eoneopt ln ic rro d  fresa' tho b ìXoboo m& ' 
iaactiem  o f th è  affoeted  stato© i a  eirouastimeoo «hor© a 

S tato  wisM as to  ntgùXtr i t o  objootio» «ooM hmo boea eoe» • • 
poctod to  do eo l a  a  iacamar ao tiv e ly  in d ic a tin e  i t o  oppa « 

a ition#  I t  nocosoarily  foUows th a t  ecguiescmo© oca 1© 

proouaed only i f  tho footudl s itu a tim i sm «hltife th i s  prò' * 
msapfloa io  feuaàod x ca liy  trarr auto suoli a' ooaolusiaa* .

lo  « i l i  lo  ©rplelood la  th io : ©liap tea?* dootris# and ■ 
practio© àttico xd^ulr© for t3bo ©ot&MiÉtamt of «a M otori© 

t i t l o  m  eroro iso  of aa th o rity  hy th© cla iran t; Stata «Moh

io  fcoth oeatimcrus and poooofel* I f  thoo© tuo roqulronento 
aro inoro thoroncpaly ©orutiaiiei* i t  eooxgoo tiwfe th© f l r o t



l a  f& ct: aoorait*:fo ' munitile a  c leo r cmd umietalm.'blG dlcplcy 

o f  eufcàority hy th o e l& i im t  S ta te  o ra r  tti# dìgptttod t o r r i ’'* 

to ry  •  a su a lly  re fe rro d  to  ca ©ffeotivo posaoooloa * whil© 

tb e M h e r  » th è  ro^u irecoat o f peaoefal&oos * i s  tbo  la  •  

Tooatloa o f  &o$xlosè<mco l a  Meguie©» ' f e r  " t t : indicaioe ilio 

X&ok o f  opposltloa to  etich «ai'offocttvo posaoooloa oa tlio 

parti o f  thè  S tato  o r S tate»  p rrpo rted ly  effooted ty  tho  die* 

p lay  o f m th o r ity  o ra r  th è  d ispu to ! to rrlfo ry *  , Irosi fha 

le g a i  p o la t o f  TÌow l t  1» o f  coore© ao t thè  fa o t of effeofiv© 

poseeosioa» ha t ra th e r  thè  proooaptloa o f aoqalooeoace 1f  t o t  ' 

es t»  thè cosi o f  le g a i v s li& ity  oa th è  M otorio  d a l» #

Sueh pze&mptim ' eoa» 'howere?» ao t lo  ra te o !  i f  thoro 1» no 
fa o ta a l e l tu a tlo a  to  fu a tify  l t#  f is i» , thoao twa prercwiut* 
c ito s  fo r  th è  fo ra a tio a  o f aa M o to rie  t l i l e  aro m tu o lly  

latordepsadoatf and th è  rolatioaiiM p botweoa tJU© t m  eoa* 

coni toast fae to rs  isa tro s ta rto l la  thè atoplng o f «a  M o to rie  
t l t l o  Ime ttorofor©  loca  eozrootly  ©issised mp ly  Jofcaaoif l a  
thè followlng wordei "M e p la y ©f a a th o rlty  ty  «use party» 

aoijttlosceae® la  th a t  d isp la y ly  tho o i to r  p arty  -  th ©e© aro 

tho alno crea non o f oe<juleltlT© prosorlp tieau*
Ciò esordio© o f Stato a a th o rlty  easmot h© regardsd a©

1} lotose»» 27 BfH* <1950)» a t  p# 349» C ita li««  l a  o r ig in a i)  |
th è  m rlte r  r i a r d a  e o fu le ltlv a  p re se rip tlo a  mt t t o  ro o t o f
ea M oto rio  tifi® *
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e ffe c tiv e  un less i t  was sad im in ttr»

mpteOly* f to  nim if© stations of. au th o rity  .-r&qp&wd ; l a  oooh 

oete«" will,- ®f coitos» ; Tory asesrtiiig  / to  oiroauBftanoM* But» 

whatever th ese  m  exexeiso -o f- « r t e l t y  "« »  ■

to. roaaoiaah!ly''ls$uto&> to  a  S ta te» ’ un less  i t  tm a 'd isp la y s! 
mi to iia lf  o f t t o  Atate» i .» » .«taseoiaod n t t t r o  d e . pgarerain* 

2ho f i r s t ;  p a r t  o f  th is- .chapter «1X1,130 asoerdinipy con­

cerned w ith on lag u ix y 'o f -.the^eetudL1aeanlng of © ffoetivotoss 

end co n tin u ity  in  the sphere o f t e r r i t o r i a l  possession» with 

a  c lo se r  in v e stig a tio n  o f the  various m anifestations in  chicli 

S tato  au th o rity ' d isp lays i t s e l f  (with, spoeta i - refereno® to  ' 

th e  q u e s t i«  to  what ©actoat doaostio  Is g io la tio n  m y  to  

regarded, eus a  m anifestation  o f each suth a r lty )  and w ith a,-"' '
treatm ent o f th e  p ro tte sa  arising- from the  Tmgxtrmmt of

\
th e  possession to in g  a  t i t r e  û& »mworftliu

fho second p a r t  o f th i s  chapter desio  w ith the  problem  

attendan t upon iho requirement o f poaoofUlnoos or acquisa- 
conce proper* Since acquiescence» I t  io  submitted» ex­

presses i t s e l f  mainly through th e  laefe o f p ro te s t against a  

given proo tioe By the  S ta te s  a ffec ted  by th e  ' in i t i a t io n  o f  

ouoh praotioe» th e  ro le  o f  p ro te s t in  the  formation o f  an 
h is to r io  t i t l®  w il l  to  o la to ra tod  upon a t  some length» and 

an attempt w in  to  sad# to  d raw 's  d is t in c t io n  to tw em ’coses 

in  which a  p reem ption  o f  may to  properly ’
in fe rre d  from mm sileno© sad th o se  emm in  whioh a  simple
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Xmtfe ot’©tje©ti©a:do@ßnot#;:Ot. itseXi*. m n ren t tMfö ©es* 

oltision* : Aog&leeesoe» Xeisg regsx&sft ao föoountiag. .to 

passive  ©essest*‘ i t  !*■■&£& .vBD&vxstitxifaVXe tim t i t  ©mmot 

bö ;l^r#0im©4 i a  t b © ö ® . e r n s t » , i t  cm le ehmm tlto 

ß llegoäly  fee<|»4t»el:i3g'. #t»te:,.&«d .»0 taowleä£© ©£ tli© . • 

S itu a tio n  in. «biefci i t  puspoarteäly €e<£ule«oed# - 5Mo äugtet 

■ef. th » :'|Krotlfln! ss iea»  {g&eetiaci e f  the  ao tox ie ly  o f 

‘ t e r r i t o r i a l  S ituation» tihitM w il l  1)0 e is»  d e a lt w iih i a  

tho ceeoiid p a r t  ©f tlai» ©bajt er* ■ '

2hen foHow tlrres »eoticms I»  whioh ttm xolmmm ot th* 

so-^jölled *£©0£*»pl2t©öl faetox** th e  *l@£iti»Ät© la te re a te *  

(©*5* ©©ox®ai©f social*  a t r a ts s lc a l  faolaxö) m  woll m  tbo 
fuao tioa  o f  th© tino' © lasest £n tli# foxssatio» o f  tut M s t o i »  

' t i t l e  w il l  1# sö r«  oloeoly ex&ndBOd«

II*  Kfawtfrra dtcnleje e f q tnte...pa»Vfflg*tr.

A. Irttroattotary» ' ' . "■ ■

5&Q xsl© G ösoriis^ to  whieh m  ©tat» i s  © atiilod  tö  

xaiö# a  olAist' c t  te rx ito x iö l eoxexoipity l»a«d es  ©a

ahcfcxaot x l£h t i s  e f  eoBpaxötiir©!^ xeoest o rle is#  I t  1» 

©uly eine® » to s t tli® eightomth ©ontuxy tim t t t - h s s  tses&s 

i:#neraHy reoo^aisöd th a t  a  ttte te  ooa taol» a  oucoooafüX 

©lala t® to rritox ioX  covoröi£ttty oaly i f  euch a  Claim i s  

cttpitortod %  evi&eaoo of ca  oitoetiv©  diejiloy o f Stet®



au tho rity  over tlio te r r i to r y  in  mxeaiion#

Sho p rec isa  rn an in g . of .th© n a tic a  .of effec tiveness a& 

regards t e r r i t o r i a l  s ttu a tlo n o  Is  suscep tib le  o f d iffe re n t 

In terp re ta tio n s#  According to  a  Broad concept. o f th i s
' ' ......  f i !
dootr in o , e ffec tiveness 8e s t constitueo  d t e l « a t s  oeqpooltost

/ / / • 
l e  fa it*  l a  àuree* l a  to le rance  dee i t a to  tie rs*  cioncato

•'A -s S
dent l a  ro le  e t  X^lsportanee v a ria n t dfuao ©speco a m e

yt /
•entro . . . . .  H .e n  e s t rene l §acpcei n a te r le l  do l a  . 

possession (oorpuo po ssessionls)** ^  ^

Sfco foregoing d e f in itio n  scans to  conceive ilio n o t i »  

o f effootlveaoso m  embracing •  la  add ition  to  the  purely  

m ateric i e lem n t of physical possession «*> alee eoaoidorationo

o f a  d if fe re n t kind* l i t e  tho  t in e  fac to r and -the ; reac tio n  
o f o ther s ta tes*  thus Incorporating m der a  cingi© Imadiag 

elofionte %diieh ero u su a lly  d istingu ished  a© th e  ob jective and 

cubJoct ivo fa c to rs  required  fo r  the fo rm ilo »  o f  a  t o r r i  » 
t o r la i  t i t l e #  fa  th i s  con to rt effectiveness denotes a

degree o f r e a l i ty  w*-ieh a  c o c ic l phene»,enea m a t d isp lay  In  

order to  J u s tify  i t s  inc lusion  and in te g ra tio n  in to  in te r*  
n a tio n a l l a w # ^  .

2). m a # - a t p . 602*



tco. '

ffîülo sud! a  vide and ovooping sta toaon t ray  tm •  

qucetioznlJly oorro a  ueofnX purposo froo  tdo d o c trin a l 

point o f viotf, i t  io  d o it tl ia t i t  départe' to  a considoralilo 

extoat from vliat lias ïjcôoeû gcaorally  aecoptod as taoaalng 

"offsetiveaoss" in  in te rn a tio n a l la«# looerding to  ilio ' 

concept p rero iU n#  in  coatos$o?axar In te rn a tio n a l practice* 

th io  to r s  lias a  saieti nnrrowsr scopo enduis fcasloally ooafi&ed 

to  ü ie n a to r ia l  cad ‘pfeydool cepcoto o f divorse te r r i to r ia l ,  

c i ta t io n s #  I t  ia d lc a ta s  a  c e r ta in  dùgxoe of politicm l» 

æ il i te ry  o r ed n in is tra tiv o  pmrer deeaed appropriât© in  tli# 

glve» conditions and r a r y t a  txon casa to  case a c o o r i ta  to  S
: ■ ' '..y/' /'y .. /'-• y y  y ;- y J, yy :'y y-y. y.'y'y. ;• .y /y \yvyv.. 'yy y-v--’----V -J.'î y- y': y'' yv-y>yyÿOyy'; .y';;

circonstances# l a  fact*  in te rn a tio n a l ¿uricpmdonce' c t i l l
t

envisages *offcotivcae6S* as neoning " l ’exorcleo ré g u lie r
/ i x

do fonctions é ta tiq u e s , d ro ltoneai l ié e s  a  doo roepona** 

a t i l i t o a  international©©**

Uio ro ig h t a t ta c h a i to  t l o  p rino ip lo  o f o ffoo tiroaess 

in  in te rn a tio n a l las? i s  f e r  g ro a io r tissa ih&i givœi to  i t  
in  tho isolera sy stem  of d o m stic  lier* l a  ü ia  œ â i  o f  

Do V ifiachcr,*internationol ta ?  concèdes to  e ffcc tiv o  

t e r r i t o r i a l  pose© ce ion conso^noacoa triai px ira to  law vould 
fcy no accusa admit in  re la t io n  to  property** ' £& ¿ to

1) IMd* a t  p» 604* "■ “

2) m  t i e t a o r *  op#oit# a t  p# 201#
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eutealBBloa a  S tato  uhich Iim ' coaood to  exeroico cay ©ffcciivo 

cu th o rity  ©ver a  gtrm to r r t io ry  v /ill not La © atitlod  to  

preserv© ' in lo f in i té ly  i to  t e r r i t o r i a l  t i t l o  by oiraply *©- 

coariin¿; to  verbal proteo tía and fho t e r r i t o r i a l  t ì t l o  w il l  

pass in to  thè lande o f «motber S tato  vhioh Sor a  cu ffie  ion t 

l e n i t i  o f tiraci has exorcice! offoctiv© a u th o rity ’ovar tli# 

dioputed ioxrlto ry*  diec!mr£ins ilio ro sp o n s ih ilitie o  vhìch 

aro u s ta l ly  Iscu&bo&t oa tho t e r r i t o r i a l  cmreroica* ' "Con- 

a id c ra tio as  o f s t a b i l i t y t ordar and poac© « ••••  aro  ter© 

propoadoraat«* ^

fimo an International tribunal confronte! v i th  thè  duby 
of pronouncing on questiono r d a i i n g  to  t e r r i t o r i a l  coveroiipi*- 

ty  over disputo! arca» w ill  I» prlsarily coneoraod vitti tho 
quectieu vhich of thè eon toctins parti©e han in  fast ' 
cueoeodod in  e etáfelishlng ita  ©ff©stivo co n tro l over thè  

te r r i to r y  in  questi on* Effootiv© oon tro l i c 9 in  th è  verde
of Scte.raraeubor£©rt "ea elcracnt vhioh i© of contrai i s to r i«  

eneo fo r  purpooes of b o ti thè acq u ie tilo »  and imintonnneo 

of t i t l© .*  Sii»  © tatoseai •  tho  ©oopc of wbioh i© of
gemerai oharaoter rodatine: to tho a c q u is tilo »  and mintomm oe : 

of a  t e r r i t o r i a l  t i t l »  •  dooorres to ho timmh&t q u s lif io d  

no r o s  arda il»  acq u is iti« »  of an historio tifio *  ’ 'ho doubt# 1 2

1) m a *  • • ' ■■■■ • ~ ■

2) sohwarseaaher0o rt op#eit* p* SP»



lia-

l a  ,th i# . oas©.. too» © flec tiv o . c o n tro l. © vertfce. t e r r i t o r i o  ¡

tòltoli «a h is to r ie  ciad® lias. fceea la id  i c  eeeea&ial- f a r  tío© 5 

ro g a te ltlo a  ©f ; t l t l o  ead"0azmot,l2o diemrastd wtth# lio \
f l e t a r l o : t l t l »  e ilX  te¿ ¿ llo v ed . t o . p e rfeo t and na toro aaloos l 
'evldenee ..e£ m ^ i 9̂ í£mlAm^mntmXm:.hm\bQmx:tQTtiimmlm* ' \
tim e n *  *: i t  osaaot’ la© oreree&haelsed' ttiat - i t  io noi ©ffestiva  ■ !

■

co n tro l fior o© tfcat lo m a  th e  l©g©l, hacia of .suoli a  t i t l e *  , 

fhe « e re fa o i .,o f  .plycic®! poeseseiog w  e f f e e t l r e  con tro l la  ,'j
i

i& law  •  ti o tía o a táo ,áo B i S tic, asá m  t o  In te rn a tio n a l i  c re í  •  : 

develd ot ecy 'legal- c ig o lile e o a *  I t s  traía© ro s ta  ccraplcioly

i m .tli© f lo ld  o£ «nridenee« Sh© profc&tive 1 might o f th e  

fa c i  of ©ffcetivo pcccoscton l a  co n sid era li»  inde®!# ■ mà  i t a  

©ardiñal-paspo*#: l a  rais©  th è  in i  ©rane© o f o iher States*
uc$uÌ©eceno© in  a  e i tu a t ic a  %Moh Ima e&vereeXy «ffootod tlio ir  

e r ig in e !  rig a ta*  t o  roq.uiros»ntepor ili© effeotiv©  d isp lay  

o f  e a th e r ity  fey thè  e ta te  fculldlng up «a M alori©  d a i »  *xmst 

1© triewed l a  t o  U g h t o f  t o  considcratio»  th a t ©©uniese©»©© 
io  a  i O T U i a l t o  i . r t h .  TaUd ioxmfcio« o f  « d h < 1> 
fimo th è  o f f©citrones« o f S iate  uaithority display©! hy tfeo ■ 

S tato  p i t t in g  f o n a r !  sa  M otori© ciad® la  ro la ren ! prcclco ly  
to  thè mXmit to  vhieh i t  io  © spailo  o f  supplying ©vide«e» ©f 
©ther State®* i»fui®@aenos l a  a  attuati©® vlitoh Irne'givi» 

r is o  t© rii© form atto» o f nuoti u i t t i # .  ' - ili# tta tfeo ritita  oa

1} MmGXtíbm in  30 m a  (1033) j>* 30$. * . . ........................



tM c aepoci o:f. .th* f a ra a tte a ’ of m  M a te ria  ■ l ì t i o  - ara uiot-* 

partiou larlsr tlm alaat* ;; Cor uould i l

ta X M ii jo £  a  olaim to ' ta r itG riisX  t o o l  eolo ly

oa offootiv© poaceaclon Ime tirar fcecA» tho  mibjoct o f a  

declslon  render ed ■ by m  lkt«rimtlcmal''i^ìimùsCL:» '^Sh® d o srth ' 

o f  s p e d i lo  a u th e rlty  <m ib i s  p o to  uoybo oxplaiaod by th è  ■ ■

fa c i  t b s t o a l y - i s  th è  p«oijo d t io n  sa  aneli c e lf-o v ife it»

t o t  wlier© a  Stato.**** Ima od&iimted to  « e ro ic o  o f f  © dive

poM oesloa ovwr•■ [ a ) i t e r r i i d y f  ■I t i l a  l a  1&® -natura 'of thdago .-

u a llk s ly  tà a l  I t a  mmtèiga r in à ta  vili bo imbjoot t a  l a i c i
oball«g#*»  C1# , - . ;

2he coaeepi aoeardiag t a  wlilcb offeaitv©  paesoeeioa io

v i t a !  fo r  thè fa ra a tlo a  of a  t o r r l t a r l a l  l i t i o  Ime booti -
e ^ X le i i ly  reeog&lzed l a  lisa Clim* orlon d o la li  ttmo wbora

Xios-’-Tlótor t o r n e i  I H  o f I ta ly  l a  M s mpmits ‘m  colo - ■
o rb ì t r s to r  obearred tim i

• la  p rie#  do pascendo», oatéri*CUr'« * *• 'Ust ' 
uno eo n d itiea  nécessaire  do l foeeupatlon*
Cetto p rie#  d# mmmmiéA  oojieiet* don*
I fae te  mi l a  ©ori® dfau§ea par 1®squali»
Xfl i a t  oaeupaat ré d u it a ©a ■ dlapoaifetoa l a  - 

- t e r r l to i r e  m  mmttm  e t  s§ (m 1ì m  » « r e  
&fy  fair©  v d o i r  eoa m tia r tie  ©sedani'?## • (2)

ilio sana principi©  wa» m o t X udóly e ta ted  Sa ih© - 1 2

1) XC» # IStagttloro end Tgrebes caco, friend Iran*« Orai Amaaaato*
peeibn^nloT"yai» IJT'p*" 'tC3#

2) IfiilIM  voi* 11* p* 1110* (fror ih© Paglioli trsm d a iiG a  o f  
th è  m m é  eoe £6 I-'IL (1932) pp# 390*4)*
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I s le n d 'o t  Jgalaag . A rb itrâ t toa l a  ; a  • 4 i spat e S M : .« i« m  "

botweea the-U nited-S tates'sa&  tlse Uetberleads eottaéxalng th& 
eovereicnty ovor tb© Xcland ©f f a im s  (o r ïttaa^as K in  tho 

J?solfie* ■:,... £he 'm in  Anexlean contention.»  / tM t:'-th*': United 

S ta tes  oaght te-Itô'xe&sx&ed.es'.the te r r i to r ia l - 'o m r e ld n  o f 

tho l s la n l  by virtuel of .the fa o t  ;t& at.tbsy  smeecâisl ta  âpaln» 

t/lio in  lier ta ra  had eotâbllobsd hor t i t l e  cver tho is la M  by 

m e n s  o f .dtceavôry* %h& setherloa&Sy oa tbo  othex han&f 

'feup&ed th s t r  claln. oa a  oontimoo* and pcaoeful d isp lsy  o f 

a a th o rity  ©ver tbe  dioputod island* ■ .

. tfudge I2ubor» the  so lo  a rb itrâ to x # l a  M a «fard fcund l a  

fcrrotsx o f th e  lïotîioxXcadOy holding th a t  a  t i t l e  basod oa 

e ffe c tiv e  exoroiee o f eovereigaty lo  ouperlor t a  a  olaim ■ 

fauaded oa disoovery. ' f a  a  well-lmotfa end froquoatly^qaotod 

passage o f  tho award tb e  d io ttnguished  s r b i i r a to r  obeorved 

that«
•practice*  ea w ell m  doctrine* roeocalsos •  
iboutib. imdor d if fe re n t le g a l fo rm ic a  and v i th  
c e r ta in  d iffé rences m  to  tli© eoia&i t ie n s  re*» 
çulred *► th a t  tho continu«*» and poaeeful die«*

. p lay  of t e r r i t o r i a l  Bovoreignty ***** i s  as goed 
as t i t lo »  ïh© lïrowlng lnsiatenop witli whioh 

' in te rn a tio n a l law». ©voy elium th e  îsiddle o f tho  
oightoenth century* 1ms demnded th a t  th o  cocu«* 
p a tio a  elm ll bo oixoaiivo# voald ¿0 Im eacoim blO f 
i f  ©ffectivenaea wero Xûquir&â only f a r  tho a  e t  
o f m q u ie ltio a  and net equasiy fo r  tho m inlenence 
o f tho rîgh t**  (1) 1

1) mïBIAAvol. Xï# P* 839.
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I t  n o t . to  overlooked th a t  both those m/aar&o deal
tilth, tlio question of effoo tlvo  con tro l m  St pornoo i t s e l f  
from the epoeifie  ang le : re la tin g  to  tlu> a c q u is itio n  of. a 
t e r r i t o r i a l  t i t l e  by ooeupatlou (aa a  rod© of aoqutrtns t i t l e ) *  

tint * if  the ©ffeatlvauejw haa above a l l  boon in s is te d  upon 
l i r  reg ard .$0 . occupation, th i s  I s  because the  Question ra re ly  

a rise»  In  connection w ith  te r r i to r ie s  in  which th e re  i s  

already «a eatabltshod order o f th irds** ^  , I t  i s  there*

fo re  submitted th a t ilia considerations underlying tho rood 
fo r  e ffec tiv e  poaoossian l a  the omo of ooewpatim do apply 

to  tho came * I f  not to  a  la rg e r  •  extent to  the  a o fu ia itio a  

o f on h is to r ic  t i t l e »  whore i t  ic  only with the proof o f 

e ffe c tiv e  ooatro l th a t  th e re  can ho ra ised  a  proinznptloa. o f 
mmxiomomm vliich -  a# has toon alroady «imply i l lu s t r a te d  

in  tho previoon chapter *► i s  tho logo i basis  f a r  cash an , 

mo  optioned t i t l e *  -. lliis* approach to c le a rly  ro flee to d  1m 
tho ap p lica tio n  o f th e  United jetngdea in s t i tu t in g  proceeding» 
against th e  Argentine Ecpubllo i n  tho AntggBotlca oases where 
i t  was pointed out th a t  the  te r r i to r i e s  in  dispute “ta*© fo r  
mans'' years boon u tl l tu a d  and edain lsio rod  by tho lallslo&il 
Inlands OovoroBimt e ffe c tiv e ly * openly and *,** without any 

©bjootioa from the  Eopublie _ o f Argentina** ^  • , 1

1) Ibid*
St) ic y , Awtttrptlea eases, ■ 

p* y | &o regards the ti 
Chilo, so© ibid* p* 49.



la  i te  caso c onee ia i r s  ilio Xc/»al statua of !; antera 
Greenland i t e  Bomaaest Court of In te rn a tio n a l ¿rustico, 

re ly in g  on ilia c r i te r ia  la id  down la  the Island of yidUsao 

caco, rc a ff lrso d  ilio principio th a t "a e la te  to  eovorol&aty 

has ad not upon mm  particu lar act or t i t l e  ouch m  a trea ty  
of cosalo®, hut so re ly  upon continued display of authority, 
involves two olosonto ©ach of which oust bo ehotm to  ex ist * 
t t e  in tent ion and i t i l i  to  act as mvùYelgp. and com ac tu a l 

ezsrotso or display of such authority** ^
Tto  pro-outemo© of e ffe c tiv e  display of stata s«utho* 

r lty  and ito  superiority when faced \fith  a d ero lio t logo i 

title* say bo a pertinent consideration also with regard to  , 
the le g a l so lu tion  of i t e  mw  century-old B yiti ah Bhn&urqg* 
Onatoctnlo Mgjotit©« She origins of th is  disputo go bach to  
1859 when a Convention was ¡signed between Great % iia te  and 

Guatemala fir in g  the boundaries between G nat«ala end B ritish  
Honduras (which te rr ito ry  la  referred to by Ountoo&la a® 
•Bollo©* ) • In the years 1939*1940 and again at the olone
of the Second World War Guatemala demanded the ' «umuteeni of 
the 1859 Convention m  t t e  ground th a t' Croat B rit a te  ted  not 
fu lf il le d  te r  obligations under a rite lo  7 'of 'the' said Cm*' 
venti on, water which the two parti©« wore to  eo-operato in  
t te  eoactruotioa of a road from Guatemala City to the 1

1) BCXd, Bori®« A /B  Bo* 53, pp* 45*46*
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Atlantic Coast. Guatemala fa r th e r  claimed that»  as tx 
ooneoquonoo of tho  emmlnont of tho Comrmtitmt the ■ 

sovereignty arar tho whole of B ritish  Honduras weuid'fsvorb- 
to  lie r, 'fills  coat ont ioa was baso! ca tho assumption tim t 
the  te r r i to r y  i a  çuoatioa wao Guatomlfta te r r i to r y  up to  tho  
conclusion cf tho 1859 Convention e&d was coded to  Croat' 
B ritain  by v ir tu e  of th a t  Convention. fh.% basis of tho 
Guatemalan assertion o f  sovereignty over what is  now B ritish  : 
Honduras, during the  period loading up to  tho 1859 Convention, 

is  tho Batin*âs©rieôa concept o f  u t l  mmtñotin» ^

. ' l a  1948 the  United Xin&âoa offered  to  submit tho disputo 

to  tho  ju r isd ic tio n  o f tho  In te rn a tio n a l Court o f «fcustioe»^ 

but CuatomlOf in  her acceptons© o f tho *optioaol o lease * 

excluded *fcbo disputo between B o la n d 1 sad Guateiaala concerning 

tlio re s to ra tio n  * of tho te r r i to r y  o f Bell*©» wMeh tho Govern* 

samt o f Guatemala would agro© to  submit t o  ’th e  jud^sont 
o f tho Court I f  tho  caso wore decided eat aequo' e t  horn 

A f lu r ry  o f diplomatic exchanges and sistnaiiiiee hm 
eaound ' over since» but m  legal proooodinga te ro  been * 2 3

1} Bor e  sor© d e ta ile d  dieoucsion o f  th is  doctrino» so© ■
' Appendix A below* * . , .

2) Ciad. 6934 (1946)» ' '

3) I d #  fearbooh 1946*1947. p# 219. ( I ta l ic o  in  o rig in a l} .



i m *

in s t i tu to !  by e i th e r  of tho p a r tie s  elneo Cmti©aPLmf.S-.t#» 
fac tio n  o f the B r it ish  o ffe r  of 1946* ,

l a  a  study published in  1953# BlooafloXd. oalstaizu»/ t h a t, 
contrary  to  what io  asserted  bjrGu&tenalaf iho s ta tu s  quo 

oaf© 1869 was not Guatomlcn sovereignty* which B rit a la  had • . 

never recognised* but th a t  B rita in  h e rse lf  had acquired by 

th a t  date t e r r i to r i a l ,  r ig h ts ,  a f te r  Spain had f a e l t ly  

abondonod her sovereignty over th e  area* ^  . Shim he ©on- 

cidors th e  1859 Convention as an  n e t purely  d ec lara to ry  o f 
a  s i tu a tio n  which already e x is ted  a t  th a t  t i » *  la  to  the 

app lica tion  o f tho  u t i  noosido^is ru le ,  tho m m  w rite r  po in ts  

out th a t  th i s  p r in c ip le , which la  a  ru le  ia o a m te te a t w ith  
general cuctcasary in te rn a tio n a l law* la  binding only on those 

who have eap rtesly  agreed to  l t |  , Croat B ritain*  however, 

never ©stored any a^rocasost, i n  whloh tho tati tioealdotla ru le  

was node tho  to s t  f o r  th e  determ ination o f tho partió© 1 ' • 
righ ts#  ^  Ho eleo Quotes w ith approval Bawrose®* tdso had 
pointed out th a t "long eoailnucd possession of te r r i to r y  gives 

a good t i t l e  to  i t  whoa s o o th e r  ground can bo d e a r ly  « h e » , 
end ovos in  euaus whore possession was o rlg lnaaiy  aoqplrod by 
i l l e g a l  cad wrongful » « o . 1 ^  . thus on® i s  t e s t e d  to

1) m o ^ jio M , 
pp* 78-96*

2) Ibid* a t  p* 94. * ’

1963*

3) Ibid* a t p* ®1| the Quotatim i s  from Bwreac'o, 
of In te rn a tio n a l Baw* ? th  ®d*t 1923* p* 160*



in stitu ted  By cither of tho .p a rties .cine©Cuat@®dla,i§ re­
jection  of the B ritish  offer of 1946#

. Ba a study puBliah®& in 1953 •.. Bloomfield ,iaalalaim : t h a t , 

contrary to what Is  assortod By. Guatemala, the* statu©- cm© 

ant© 1859 was not Guatemalan eovoroigaty, which B rita in ,to d  

never reeogaiged, But th a t Britain horaolf had a©fuir©4: By... 

that dato te rr ito r ia l, r ig h ts , a fte r Spain had t a c it ly  

abandoned her covorelgaty over the area* ^  $huo 1 » con« 

ciders th© 1859  Cost eat ion m  an .act purely declaratory o f  

a s itu a tio n  which already existed a t  that tine* is  to  the 

application  o f the  u tl nocaldctt® rule« the ®m® w rite r, point® 

out that thi® p rin c ip le » which, is  a ru le  inconsistent with 

general cuctoaary international law , i s  Binding only on those 

.who have expressly agreed to i t )  Croat Britain, however, 

never entered any agroancat, in  which the u tt possidetis ru le  

was m de the te s t  fo r th© dotoraination of the parties* 

rights* ^  8® also $uote® with approval lawreace, who had

pointed out that *loag continued poeseacion of. t e r r ito r y  gives 

a good t i t l e  to i t  when no oilier ground con Bo c le a rly  shown 

and m m  in oases where poeooeeion was originally setgttvsd By 

i l le g a l  sad wrongful m m s * *  i s  tof^ptsd to 1 2

1 ) m © eg£i#M t 1953,
.PP* 78*98# . . ■

2) IBid# at p# 94# ~ ' ■ - •
33 IB id. at P# Q1i the p o ta tio n  i s  fr m  lawrenoe, 

o f in te rn a tio n a l law# 7th  ©d*, 19 2 3 , p* 160#
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Bxtt&ia b a r^ p o a ro n o #  in  ib i s  aro* shortly,' a fte*  ih# 
ftapolooniaj mors end» throu/ÿi & cerio© of agreement a with tt® 
ShalKbs of Bahreïn », m ln ln ô tin g  In  a  t r m ty  ©eneXnd©& i»

1892 » eli# brought th& u n t i !  thon v ir tu a l ly  indépendant = 

Islande trader mhat p ra e tio a lly  'asBonnted to  B r it is h  p ro ieo tio» . 

Sii© sorions fXcrô»up botwoon Croat B r lta ia  m &  f  ernia la
■ i . .

respect, o f  tho©# Islande ean# 3a 192? m  a  re c u it  o f  a  tro a ty

coneludod in  th a t y© » botwoon B r ita ia  and Bandi:Arabia in
vîiieh tho l a t t a r  «adortoek» in te r  a l i a « to  m ainisi»  frien d ly
relation©  w lth Bahroin, on account o f  lier »epooial t r e a ty

re la tio n s  w ith Ilia E rite m i#  Kajoety*# Ooverïœont«* ^  Shis

provision  a t  ©no# Vrofcôd a Sharp Borala» p ro ieo t ^  mà  in
a."0#o(»)d no te  to  Brit a ia  tho  «bols Borale» ©as# ©oons to  Jmv#

bsea toloseopod in  th o  fellow ing wordst

• *A to rx tto ry  hêlen^ing t#  a  eovaralgit' 8 la to  osn»
, not b© law fu lly  dotâohod ao long a® th® r ig h t o f  

ovnorahip Ima n o t basa irsasfoirrod by th ia  Etat# 
to  aaothar S ta to  in  v ir tù #  of an o f f ic ia l  eet» in  
th i s  orno a  troaty» o r so long m  i t a  «aneoeation 

.•■=■■ by sso thor S tato  or i t a  iztdape&iosioa te r#  no t 
bson a f f i a t a l i ?  rooognlsod by ta# XaMfül ©w»©f 

_ ©f 1d® torrlboiy** ■ (3) ■

S ir  in s to »  Cbcaab©rlainf tho thon B xitiah  îo ro ia a  Sooro» 
ta ry , in  b is  rsp ly  ohalloaged tho Borala» a la la » , th a t  Borala 

had ©ver poeoossed a  v a lid  le g a l t i t l o  ovor Bahroin o r  th a t

1) Cxed* 2951 - (192?)« ' " ■ - .................... ..  /- - '
2)  te ?  1928» p . 805*
3} Ibid« Scptoœbor 1928» p* 1360*



191*

tritala .,fcad .$qqq&ìX&qù. mdh a  t i b i e .  she ¿iu?t*$a©t©d : 
ItfB iia .: eagussaat.-.. wm  n e t l a  thè wttb. ttio ;,r.;V

followlng.wordsi

•firn d e se rtic a  th&t tho eonaoab o f .tho dio» 
poa&om&d Stato le  immrlably ro^ulrod to 

o v a llia te  a clmng© o f eow m igsty le  cantra* 
disto! both by internai ional pxmtioo mà thè
faot» of tilsiory ***** Jg» 
n p n t  by tho iorritory  o i l t
W orloo?

propoeitioa  thab o ff ©attiro poa- 
■ aoealoa «ad e d a ln ie tra tlo n . h y  thè  p r e s s a i, .
r u l l a i  femlly f a r  14 § yewo# t e i n e  whiolt tìios®

-; ra le r»  t o r i  caca iMepoadoai of ta r s ia i  and , 
durine whioh no Perniila an th o rity  hm ma®. 
©xsrofjsod l a  the lx  doainioas, aaa be affeotod 
by tho mora eoasidorabioa thab tho M m t m  

,. ■ Cofanmimt hav© aot «et th o ir  » fron te©  ta  a
de canoni fo rm lly  rooom ialag tho f a s t  o f  
th s i r  indopendeno©** f i )

, I t  no tili impelar th&t tho attiiad©  ta&em np by s ir .ju e te d f  

ea erpous&od l a  tho B r it is h  note* tru ly  rofloot© thè  ©oa* t . 

mmxm  o f opinion ®a W.I& p o ta i. ■ ,2h© v a lid ity  in  f a ta r  * 
r a t  lana! Xnw of aay f©raion ©Istmi to  M u ra la  ab ,tfce p r e s t e . . 

timo * aasm iag  th&t t a r s i a  d td f in  fasi#  ©ajoy a  t i b i e  to  

tho iolondo ©oaotfnoe l a  tho pasb * lo  to  lo  ©xaniaod l a  
tho  U ghi «ai tho mm&Ammttùm «hothor thè-Yerloua Porsia» 
p ro tes to  ra ro  c a f f i o i t e  to  Copriva th® f t e u a l  aiPmtim. . _, 
p rev a lila#  in  tho Islanda o f  i to  •po&oeful «ad m te o rra p to d * ' 1

1) XMd* Kay' 1929* pp* 790*793# ab p* 791* ( I ta l ic a  a t e i )



152.

'óbaraattir and to  fceep adivo I te \ f  ernia». © la to * * SMs ■ 
R itolto#tow over, toticterv p tm :t o ?prot&ea of th© rolovaoo© 

o f  n©r© prò te s t  ili I t e  ■prtventioa/'of sa Motorio' t i t lo ^ to m  
m telx^ .aàA '<ì t 0'dla©u^l(ia''b«ai't!»ui to  lo  doforred to ilio
codiò» dealiag la  esterno© with th io  probi©®* ^

fho problema r o l a t t o  to  ' *ètt©otiv© occupatio»* aree© 

l a  re o o d  ■ y o a rr w itb ' ro s a r i  to  tlio p o e s lb il i ty  ©f a o ^ p ir to  ■ 
Bcnroraìgaty ©ver p o la r regi©»©, and, a© ha© teo&'ohom% by 

M d o e k ^ ^  i t  la  in  tM s  p& rtieu lar oontoxfe tb s t  t t e  roda » 

t i v i t y  o f tb© notion o f »offoctìvoaaoa* and i to  adap tatioa 

to  tlio p eo a lia r fea tu res  o f t o  to r r l to ry  involvod orni te  ■ 

t e s t  nndorctaod* Sarvoytoj d o o t r to l  a o th o r i t to  on '134© 
p o to ,  Wal&ook « s p ia to  t o t  *effe©tivea©o©* usa in  t o  post 

id o a tif io d  id th  t o  ao tu a l ©©tiXo&oat o r m®  o f  to rr l to x ?  

and, teeaasa t o  polo? regiom  wero thooght to  1 © miM m bi » 
ta li® , th sy  voto ciao  ©oaciderod »  bslng incapali© o f 
appropriati©»* kal&ook xojoota th io  «trgumoat •  r ig b t ly , i t  

io  belìoved • oa two groandBi ;

(a) Sdì© d lf f io n lty  of © stablisM n0 a  perssanmt Botti©** 
nont o» a ©pot dee© s e t, by i t s o l f ,  provimi aevereigaty

1 ) 8ae sco tio»  d ii*»  bolowf t e r  a  aoro do ta ldo l in v estig a ti ©a
• of l i»  legai ©tatuo of thè Betoel» XelaMa, eoe Salili, op* 

o l i .  vai* II*  pp* 62*?6•

2) HoldooS, M95«.tp4 ■agywwìgitef. 1 « **<» M a w d  .XtjHwte
t e g © M © « © ì i © r i i H I ^ 311,, ftt m>*51 4*318»



m *

holnr* coquirto orer it*  *rt l a . gsoaxcQXy le so  d lf f ìc iilt ,*  

«ay«' Waldsoìe* *to setti©  perneaeatly In daaorta lifco thè  
Safea?&' thè HismXayao, to t  no

om  hm m  that ©ccoaat donici that ■ deaerta <jr;,ttowatalaii susy

t e  tbs» cufcject o f aeverel& xtar.........barxen end v ir tu c l ly  unln*
Im b ìtab lrlim A . f l a j - l à  law po-roeptiblcs o f occupatimi aad 

thòrofore q£ ^
(X) Efco" r e la t iv i  ty  o f tlio notim i o f  *eff6o tlrc 2io&8* « ith  

renard' to  t e r r i to r io !  c ituationo  lo  e lo a r ly  msptoeioed In thè 
coeond nrguaont adroneod fcy taldools %fhm h e .a ta te e . i to t i  ,

: *th0 v ie»  th a t  p e la r ro^lona are  noli cucooptlt&o - 
o f &momiQntj wm  l a  f&ct toa@d oa tho tmw o r-  "

'■ plo&ed iheory th a t  aotusX eo ttlce ca t o r uoe of . 
to r r l to ry  io  e e e a a tia l to  i t o  e ffeo tlv e  ocou- ' ' '

:: patte»* f t o t  thoory had behtnd i t  ao s t xospoot- 
abl® a n tb o ritie s  *•*••* to t  th le  thoory i%aa tofla ' 
docisive ly  re jo o tsd  by a r b i t r a i  end luu lleial 
dooielono of tho  preeoat ©entury** (0)

WaXdook fuxthor m iataizm  th a t  *the req u ta tteo  of effoo t*
ir© occapatiem, depoad oa tho' eircraaotaaooB o f thè to r r l to ry  «ad

th a t  cotfclemont or looaX adsdn istxa tioa  1» ao t noocoeaa&ly
rotiuirod l a  tho caso of iminfaabìtod te r r i to r i* * O) H o'oitos

. i a  exp ort of th io  ©onto&tion* l u t e a ?  a l t a *  t s m  ilio

s t a t e »  o f  l a g I mn O r e g g C t g n a  c a o s »  i r o s a  w h i o l i  l i  © n o r $ © o  1 2 3

1) tbld* p* 315* - -
2) Xblà*

3) Xbid. p* 317#



1 9 4 .

th a t Denmark was. hold to . boro maintained h e r coverslenty ©rer | 
tho disputed to r r i io ry  daring long periods when no so tti© - ! 
nanicexietod tkoro a t a l l  ^   ̂ tmd th e  Gl ip a a r t  on Inland ease, ; 

whoro i t  vm  la id  dova th a t ,  in  th e  case of ca tttldb&bltod 

te r r ito ry , iko aero a r r iv a l o f the  oponte of tho occupying 

S tato  eight exeunt to  taking o f possession of .tho te r r i to r y  

in  question, even without the  o s tah H stea tj of lo c a l akdsi*  
©tration* ^  Ho cuno up the n a t te r  by saying th a t ro -  

gardiug tho present-day moaning o f tho notion of offoot Ito-  
men * emphasis has sh if te d  fron tho taking physical poe@oaid.en 
.of tho land ••*•••• to  tho manifestation. <md exorcise of tho 

functions of gorornmnt over the te rrito ry  . . . . .  ilio alleged 
InpossifclH ty of obtaining soverolgaty %  occupation o f  p o la r 

lands on tho grounds, of th o ir  un inhah iiah lllty . to  founded m  
a  falls© prendes#* ^  , ■ . "

filoso views of b'aldock were expressed w ith regard to 
the proviens r s lo t  lag to  tho occupation of the fa lk lan d  

Islands Dependencies, which, in  tutta, a ro , so to  speak, •* 

»superimposed* on tho questions perta in ing  to  tho legal * 2 3

1} Ibid* p . 316, c iting  t e i l .  Scries V »f Ho.39, pp. 43*46.

2) ä s 1«  s i Â W Æ r -  ln
3) Ibid#

mailto:poe@oaid.en


s ta tu s  o£ i to  ffali&sad., la lands ttomcolvos* B otiteli 

Bovorpl^aty: O7cor t to so  ioloado to s  to sa  h o tly  eoatostod ty  
Argentina crror, stuca t o r  mQTgmo® s s  m  indspoudont astiosi 

1» t t o . 19th cm tu ry  # Sto Balte!end Zelande ( in  iro n d i

wle s  HSXoolJ)8&"| .la  opauleli "loo Idea iialYlaas*) «or© die* 

corvorod ty  i t o  B ritisb. tov&rda i to  s a i  ©f t to  17t!i coatury# 

Xa 1765 a  B r l t id i  e a ttle n c a t waa ©afcabli&tod e t  Bori J&mont 

in  ffest fdltelead (ose or t to  t,*© mala ie laads o f t to  £raup)f 
fallQWin£ ■ t to  ÌoimlaiS. oa o f a  I r  ©noli oolony l a  Basi MUsdanà 

. t t o  yoar fcefcro* ; £ as t X altlaad usa toadcd e?or tey t t o  

tro n d i l a  1767 to  tho Cpaalexàs* ikitooytoatly t t o  t t t l e  

io - t t o  wtolo £roup imo dicjratod totwooa Groat A i t a l a  M  

% afa» • . . * .

.,... S to . eariosa coatroToroy. re^ardiiìg t t o  telatosi o rig inatoa 

l a  1770 itosi a  ppoalsh m illtsx y  u n ii  foreitely o a y te e d  f o r i  

X&mont* A fter iengitey stogo t ìa t lo a s  t to  ilposlerda l a  1771 
apolo^lsed and with&rsw* end l o r i  v&a duly rsstorod*

Xa 1774 t t o  t r i t ia te  garrlcoa wm  vlitedrcoru from t to  lodato 
e f to r  hzrlXiQ loft* to M to  mx i& serip tioo  s ta t in a  t t o t  

soveroisniy ©rsr tho Islanda vas ro ta laod  hy Grsat Zfeitala* 
Sor t t o  fo llo n ia j1 s ix ty  yoax» t t o  is lan d s eoa» to  hm& to sa  
ro&ardad l a  praotlo© ®u» ao manto loto#

X» 1020 a  yesso l to lo a^ la s  to  t to  Government o f Buenos 

Aires (ispidi liad 1» tho  moaaiine eooodod f r m  t to  in sa ld i



m .

Crosn) visite«! th® islonds mà  I to  ooisandoy toolc fo ra s i 

poooeooloa of.‘.thaa in th è ' 'nasi© of th è  Buonoa Aires Gavoni» ;’ 
;asnt* Ito- " nota ’o f  ' oocupation foHowod and no offootlvo con­

t r o l  wm  •axareiaed ih©r® fcy t!i® Buenos Aires oufòoritioa* 

vho confinod theruielvea to  thè appointcìont of a  governar o f 

ih® Jalllaiìa® * * l!hlo o ff  to ta l»  howevor, nove» v ie tto d  tlio ' 
Islanda*

-■■■■'■ An atmospher® of u n reo llty  eurroundod fòsso Islanda im ti l  
fòoy uretre ro-oecopied by ih® B rit i s o l im i832. : XadSs&aat 

Buenos Aires p ro testo  oooa followod, end Argentina ha®'over 

«ino® ©halleagod fò® B rltia h  y tgh ts o f eovorolgnty over tM s . 

gronp e f  ialonds* ' ' ' -

l a  a&alyalng fò® le g a i s ta tu s  o f  thè ìttùXXxsiA Iolanda 
io-dey* Se&th tato® thè  vtew th s t  * ia  fò® ©y@a of modera 

in to m a tlo a a l Xaw tho B ritie h  t l t l®  to  fòco® is lasd o  ohouM 

h® doonod t® ro s i tipoa th® re-ooonpattoa o f  1832 r&ther thaa  
tipo» th® duhioss dai®® o f soveretgniy ’ rosorved by a  loaden 

in sc r ip iio a  in  1774** ^  '
asilo aa se rtio a  io  varraatod by th® fa c i  th n t B ritieh  

po llcy  rooogniaodf sooordiag to  8mifòy rig h i«  ovor t o r r i  •  
torio® oaly vhor® eaeh to r r i to r ie a  *had been « ffee tlv è ly  
eoetifitoa.» ^  Vpan fò ie  principi®* Saliti ¿o*» m  to  «ayf 1 2

1) &Blth9 op*olt9 voi* tZ$ p* 62* ■ •

2) Xbldt p* 61*,{Italica added).
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there wcut a completo. gap to..to#,eemp&tio&' c f ,.tb© tolando 

la tti le  i>orio4..:p«©ocràii^ .B ritish  .re*ooeupatl<m rad my  potior * 
voteli e s tá b i loked then© e ffec tiv e  euthority# tag  thoroforo . 

to  to  regarded . as ih© to r r i  to r t a i  eovorcìcn* ^  ^

I t  i s  impossible to  la y  t o »  a  general ru to  of un iversa l 
a p p l ic a t i l i  . qm to  th a t, a c ts  ascim i to  an e ffe c t ivo disp lay  

of S tato a u t te r i ty  cad what a c ts  do not m o t those require* 
meats*; ,..¡Che c r i te r io n  of e ffec tiv e  possession to  lo  p lied  

in  a p a r tic u la r  instance w ill  in  each caso t i r a  upon the 

fa c ts  and c i r c u i ta n e  as themselves* , She main tnostionc 

which w ill  pose'themselves l a  doters&ntog «ho tter o r a c t a  

S ta te  claim ing a t i t l e  to  te r r i to ry  te a  in  f a c t  teen  to  

e ffec tiv e  possession of the te r r i to ry  to  which such c ia to  
Ina hem  la id  aro m  follows*

a) lias the  exorcice of au thority  lean  continuous?

b) Han au th o rity  loen «© releed *witli th e  in ten tio n
and w in  to  ac t m  sovereign11? • -

c) to  thero  su ff ic ie n t evidence of the  m anifest * 
n tion  o f S ta te  au th o rity  to  a  m m a  appropriate 
to  th e  ciramactanoes?

1) Ibid* pp* 61 -62f fo r  a  more d e ta iled  survey o f th is  e a se * 1 
including come o f the  re levan t doo tw ste  exchanged between 
Oroat B ritain# Spato# and th e  íícrvemaeat of Buenos Mr©®#

. bo® ibid* pp* 41*62* .. fo r  toe  p resen ta tion  o f too  ease-o f-. - 
ix&entl&a see Ooebal* the fffcruryrl» fo r the  folia, and Telenda» 

- 192?# p# 411 e t  net*



w *

• zt.-io' sow: proposed to  ■ t e a  to  ««oh -..of those quo&tio&a 

in tom -asd , to rsion!»*  l a  coxae: d e ta i l  the  considcrationo 
dotoridjaln# th e  cnswora to  each, o f the foregoing queetloxu»«

B, 8ha notion o f con tinu ity  In respect of t e r r i t o r i a l
BitliatiOng« ;  ̂ >

She sieanl&g "ot 'tho reftxire&emt o f co n tinu ity  which I s

ono o f th e  ''prerequisite* fo r  e ffec tiv e  poeeeesloa 'h&e boos
csplalnod by T e ry k to s in  the fallow ing words» ■ - -

•C ette oonditio» o lg n lfio  f a f i l  n# d o lt  y 
avoir do Ze^unoc dm s I 'o x c rc ice  do l a

■ ^ottveralaet®'' territorial® -*'* (1) ’

She author, however, q u a lif ie s  th e  « a l a g  of th e  to rn  

•lacamo* in  th ic  eosiiext by s ta tin g  th a t  i t  *ae cotiprassd pea 
tons Xos eae d*interattt®ae@  do l a  possession, oar IX orlB te 

doo to r r l to tr e o  t a t  m  aont pa« amaotptibl## do’ possession 

continue* Dona cee-oca i l  s o f f i t  $ue‘l i  2e r e r e i i0"d® la  
emnreralcote te r r i to r ia l®  eo it r e g u lie r f»el£ re  son in te r  <► 

isittonoo** '**' ' , ~ •
Shis passage m m ®  to  convey the idea th a t too » o h  

loaeaing ahoold not bo read in to  t ho reqplrenettt o f continuity* 
I t  would appear th a t  a  •continuous* p m m m l m  i s  n e t id en tica l 

w ith  a  constant' d isp lay of authority* I f  n m m  ra th e r  to

1) Verykios# cp .c it*  p* 62« .........

2) Ibid*



isdioat©  cm oxerele© of e a tä o rity  in  a  m im er tgilch io  

appropriât© l a  t&© lig h t of th e  otomsotsaoeo.'îxro^ailiBg 1» 
tho te r r i to ry  l a  question* Sho ©Xaixxmt ' States w ill not 

ho cnllod upoa to  proy© a o o n tim ity  in  i t s  poeeosaloa, going 

boyond »hat vould hove beca nbrnelly  expeoiod ' ©leöwhox© in  
o in i la r  olreuEßtaacea* 2ho r e a l  e x ito r io a  fo r  th© oon -  

t i m i t y  of pocßossioa ia  i t o  ro /ra lo rity * !•©• i to  eoaforaity  

u itli wh&t la  eoæ only royoxdod aa reg u lä r pxaetto© in  xoepeot 

o f th© typ© of te r r i to ry  i a  qaeetioa* fftuxi a  fcigiio* dogro© 

of coa tinu ity  w ill  b© roqulr&d fo r  i& b& bitod.têxxitorlèo 

tlian fox th© unin îia tited  ©msf ' ihe étendard of o o n tim ity  

applied to  laad  toxritoxie©  w i l l , 1© »sanr&lly eot h igher : 

thaa  th a t  applied to  im r it im  aroao», $li© to e t  applied in  

©och caeo w ill  oonsofuaatly yaxy, aoooxdlng t© oixomötanooe* 

fh is  px iacip lo  I w  tuen euoolaotly  ©fcaied by «folgt 
Bober ia  tb© Island of icdaag oaaa whoa ha eaintainodi

•ilan ifoeiations of t e r r i t o r i a l  ©oyerölgnty
as mm© *•**•* d iffé re n t fom© eeoerding to  

• ©oaditiona of tim© and plant* ¿itüieugh mv** 
tim o u s  i a  p r ia e ip lo , eoyeroigaty cannot b© ;

- ■ ' ■ • ©x@x©ia©d a t  @y«y wem&at m  ©yery po in t o f a
te rr i to ry *  Sb© iatom itteno©  aad dieoontin* 
a i ty  ©ospatibl® with. tho meinten©«©© of a  r ig h t 
ncccaecrily  d i f f e r  aooordiag ao Ishablted'oar

■ taainlm tited regle»« or© larolved# e r  retgioas 
eadosed  \riHxin t o r r i to r ie s  i a  vbiöh eoveroigaty

■ iß  inoontoetably dieplayod ox égala rogioaö 
ocoüeaiblo fro n , fo r  in e t aao©« tli© bigli ©©ns,* (1) 1

; vol.II.
1 )XJdIiUi/at P *  840
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' lo  fu rth o r i l la o  tra tto ria  f a r  Ilio co&tantion ilio orbi* ■ 

tarato? ncnttona th© caco ubero thero  lo  not in  ©xiota&co a 
can ?en tian d  bo rder« lina . o f s a f f te lo n i toposrophiQal paro» 

c lo ion , or i f  thcr© ora gapo In  tho fro n tio ro  otharwie© 

©irfcabllsked*^

Slstilearly* In  tbo  tarM Statua of Pastora GmmXm^L casa 

th© Pcmonont Court ùt In ternational, Rustia© fccld th a i i

* l t  1© ' iiapossibl© to  read ilio rooor&o of th© 
doointona in  o m m  m  to  te r r i to r i© !  ©ov©r@l£aly ■ 
witliout oboanrlna tlrnt in  naay caso© t i»  t r i »  . ■■ 
bona! haa loca © atioftod w lth yory d itti®  in  ■ 
th© «agr o f th» a© tu a ! ©xorolo© o f Bovoaroifi» 
r ig h ta  *•*,« Siilo lo  pmctimslmtw tra® in  th© 
caso o f d a in o  to  sovoroicnty ©r@r ar©&© in  
th in ly  populatod o r unootflod ©otmtrio®** (2)

I ro a  th© foregolne end o ther prosmaao esento o f lu ta r*  

n a t io n d  tribunal©  i t  ooono to  onorgo .th a t In  tbooo ©ano© 

in  uhieh Stato © athority oannot b® ororolood f a r  ma mmm% 
or anothor in  th© n o r s d  m an«?, ‘ nasaly» in  a  ns&nor tóstoh

s ' ,
io  proporly ouitod fo r  lnhdbltod territori© ©  hsnring a  f a i r ly  

d e h  denoity o f p o p d a tto n  dad baine ro lod  hy a» ©ffootlr® 
ad n in io tra tio n , a  ra tb o r hlgb do&r©@ o f  la d o n o y  w lH  b® . 

©bona towordo tho  daim ont Stato* - In te rn a tio n a l lo »  la  - 
noot l i k d y  tojoonfcoat i t e d f  in  tftooo ossee w ith losooar / 

xmnifoatationa of ©ovoroiinty * in to n a itto n t in  spao© and

1) Ibid, . ' ■

2) PCI! Sorto® A/B fio*53 a t  p* 46 | eoo de©  to Ih© osta© ©ffoot 
th© Cllpporton Idan fl caso , b im ià ,  rol*XI a t  p» 1110*
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:tìt® g e s tio n  töioiher th é display.of cathorlty hy B®ra«lì ‘ •.
"over l a s t e »  tosislttaíl'^as su ff le lm tly  eoatiaioua to  'warrant
tho'conclu©ion of ;peamaa& having ---ezoreisod ©îfeotivo autho»

r l t y  .evtr 'tim i ..territory* ',;•.Agata» tho Court- eoaooivcd t&®

notion o f con tinu iiy  as a  re la tiv o  ono» vaxying from caso

;; to  ' o© et. i n ; accordance with.* tlio '. p o e t i l i«  o irounottoooi• Thé
Court concludod tlia ti ’

9Maring ■ ln  sind **#***#■ tfas Arctto and im ooes- 
ßibl© oharaotor o f tho uneolontBcd part© of th s  

’ country» th© King o f Pomari: and l o » «  dia* 
playod daring tho period fron  ***** 1721 up to  
1814 M s su th a rlty  to  ca « to n i  su ff ie ie n t to  
givo M s country a  v a lid  clefs* to  Bovoraignty** (1)

from tho  forogoiag quotétions i t  would appo« tlrnt tho . 
to m  *continuity * ooinod to  denoto th i s  roquiroaont »ay ho 
eonewhat fâtslcMing la  as nuoti m  i t  1s «g»t to  indicate a 
nood to  provo en abso lu te ly  m in to rru p tô d  poesocoltm ». fcoth 
in  speco end in  timo» ■ As to s  Mon ©howa# thé to s t  epp lied ' 
fcy In te rn a tio n a l 1 m  io  such leso ©tringent* Boterem o to  

tho to ra  *rogularity* aay perhapa h o t t«  orpreoo what 1® 
ro e lly  un&orstood when reh u ir lag a  *oontinaity* e f  possoecion* 
•Begularity*» hy i ta  very  dofla ition»  d if fé ra  fro n  picco to  
placo end fro a  t i »  to  tino* A p rac tico  tim t aay ho r tg h i ly  

conniderod "rogular* a t a  g ivea placo and t i m  w ill  no t lo  
aooeeoorily vietrod ln  t im asm l ig h t  in  d ifferen t ©irosa » 1

1) Bold» Serlo© A/B Bo* 53» p* 51*



■■■ aoTre^isnly t a  whioh a tte n tio n  hm  now to  ho dxctsu 

C« In ten tio n  m ä w ill  to  ao t m

J t e ü e r  ln  tfcio chaptor paaeln^ m f m m m  was m do to  

^C(.pB8oa^;lA tjha.;jttdgBtn(t-'Ot.tb0 Porraanont Court o f In te r ­

n a tio n a l Ju e tice  i a  tbo Lorral Status of Boote«! Croimlanrl 
oo&0. whor©: fh© Court hold t l i a t . a  ©lata to" eoYorolgaty ;h«y§#4 

*j2©r©ly upoa contlnaed d lsp lay  o f mxthority iw o lv e s  t w  
olcsaonts ©ach o f whlch a a s t  ho ©hotm. to  ©xleti th© Intention 
and.w ill  to  aot m  n r n m ^ l m  and ©ct̂ » ao taa l Q x& rotn*  o f • 
d lsp lay  o f  mich en th ä rtty ** ^  ' - *

I t  in  now propoeod to  focus a tte n tio n  rni th© i ta l io is e d  
P ortion  of tho förogoiau Quotation m d to  mk© i t  tim 

© tcrting-pölnt fo r  m  cnolyaia o f  « h a t ' lo  uadorstood ly  »a, 

w il l  to  ao t a© ©oyoreiga* and ty  *0000 «ctuol exoxciß© ©r 
dlopley o f  ***** anthority«* < -

, fh® preoont ©ooiion W in  deal w ith th© quootieno r©- 

la t la g  to  the «rpreaatona ©f & Ctot©*© w ill  to cot m  *

. o m re lg ü t  .«hilftvtha>aaxt ana - w ill ,  t»  'dwrata&.ta th * :proMm» 
attendont an the ac tu a l d lsp lay  of S ta te  m th o rity *  ‘ - *$h® 
in ten tio n  m&  w ill  to  « s t m  0®«m  to  m m §
Äooordiaß to Waldook* "ao noro thaa  th a t the** *n*t ho 1

1 ) m d *  p p * 4^-46* •



p o sitiv o  evidonco o f  ili© p reten sioso  of.tbo  pertloolaar ©tato
io  ììq ilio eaveroio» of th© te r r i to r i* *  ^  Sii© usua! w y  

fo r  S ta tes  t© d isp lay  t l i s i r  in to a tlo n s  l a  ty  imam of th e i r  

domati© lo g !a la tio s*  ■. ¿e ia  o f  lo g ls la t io a  «* as cimine 

& iffcroni nomo© end forno -  giro oaproacion io  a  Ciato *o 

o le to  to  a  p a r tic o la r  arca , and ind ica to  ilio e r to s i o f i to  

pratoso iosa* In f a c i , oueh. e sse ri tono o f a  Stato*o ©Irto© 

oarry  considerarlo  woi£ht in  accoscia^ tho scopo of i to  

rìg fata«
23ig eo a rio tio a  tim i S tato lc£ ÌB la tioa  io  in d ica tiv o  of 

viiat a fiivo» Stai© conaidors to  to  i t a  r l f h t f u !  d i t o  ©ad 

ro floo t3  i t a  v i l i  to  noi m  coverete© ©ver ilio area  to  chiedi 
cuolx ae t o f log ie ila tioa  re fo rs , l e ,  epuri frasi i t a  boia» a 

rul© ef genuino corsone a  lo^a! maxi® of cosspaxativoly

long: etanàin^*
Siala,  In  hi© wll-lmowa opinion of 17931 following ilio 

captar© By t h o  ixoneli of tho f r i t t a l i  rosso! «Grongo* w ithìn 

tho w aters o f  Pelocmro Bay, Aitomoy Sonerai Baadolpli of ili© 
United States, eocroaating on ih© i c r r i t o r i a l  s ta tu s  of tho 
Bay, ̂ toole tb© viow timi i t  eo n stltu ted  in  ita  © atire ty  
Anerioan torritory* t o s £  ih© conaideraiioas preaqptìng i t o  
in tliio coneluoioa, Bnndolph »ontioaod ili© faci timi

1} fallacie, in  25 BOT <1948) p . 334*



£06 » ,

* o n d trth o  [B r it l th ]  and prosant £W©m»cnt0 
. tìm̂  - wmlmlre ¿urle& lotio» hm  tè s a  aesertodi 

by .tha y w y  f l r e t  © ollootiaa law o f th® Iteitod 
stato#* paased 1» 1783» firn c o a a tj o f Capo May* 
wlxlcìi iaoltxdeo Capo May i t e e l f  and « i l  tho . .

- :.• water* • tharoof*■-”•• th e re to f  or# ; w ith la  tho durie- 
d io tio a  o f tho S tato  of Mm  forcoy* aro co:rpro- 
lioadod l a  13i0 d le t r lo t  o f  Bri&gotw»** ■ (1)

. f a  Storce» v« Bnited sta to»  tho Court of Cosmioetoacrs

aot u p 'to  daal w ith o la iua  a rlo ix ^  out .of tho  imoricca o iv i l

v ar vas ©tissod o f  tho. p rob lcs  o f .:t2urt«KTÌtoYi<dity o f .
Chcsapeole® Bay» Sialo $ucstl©a eroso m  a  ©0as®g,uo»ea, of tho
captar® of flao B ribieh v essa i "ffhe iiloganoan* by Confederato

toTom w itbi»  ilio ®aid bay» Sho Court feeld th a t  Chosapoah©

Bay ©houli b© y©gard©d jsmxtùm to rr it® ry t ¿«sti& ifig  tliio

eoncluoloa« tn te r  a l l a , by tho fa o t th a t  *tb© legi©liifA©a
o f Contras® ha® aasussd Cbseepoeh® Bay to  b® v lth ln  tho
to r r l t o r i a l  l im ite  ®f th® tJalted Statua» * (2) . _

golo/srash Co» tho ¿udì© lai Constiti®® o f tfc* f r i t y  Oosmoil va® 

© allo! tipo» t® prenotino® oa tho  t o r r l t o r i a l  «tatù® ©f 

Conooptioa Bey and fonai th a t  i t  formai p&rt o f  tho to r r i to ry  ' 
of Bowfoundland» Banhin# hi£h mong ih® roosonc gtrm f a r  
th la  decisi®» wao th® fa o t th a t  1

1) Boaro, Inte-motl.oaia. 1906* voi# 1# p* 733* -

2} Scott* tìm m  on la te ra n tio n a l Bear» 1922* p* £32* a t p*236*



■ ■■ "fch© Br i t i  six le g is la tu re  ton by lo t s  o t tarila«*
sen t d é d a re d  i t  t© b© p a r t  ' of th© P r l i l s h

■ : t e r r i t o r i >and p a r t ot thè  country nad@ ©ubjoet
to  tho lo g ie la tu ro  of Eowf ouaduaâ* * (1 )

. 32i© t r lv y  Connoti toofe tlio view th a ts

"no Gtronger as s e r t  tou ò f 'e sc lu s iv o  domination 
oould v o l i l o  fire&ed" ïM s l& an uuaqul» • 
vocal a sse rtio n  o f tîi© B rltlsh  lé g is la tu re  o f ■ 
« d n e lv ®  dosiaioa m m  tb le  bay a» p a rt of th© 
B ritîsh  to rr lio ry * "  (2)

A etritdlxsg and lU u n ln a tls j  I l lu s t r a t io n  of th io  poin t 

lu  tho eonclderablo roi© whioh tho liorw giaa Umtm® » fro a  
1S12 up to  1935 * playod in  th© cours© o f th© doXlboratlouB 

in  th© f i  chartes cas© l a  cvaluating tho  proeie© c rto a t o f 

Eorrayte oxopptloonal r ig h ts  over hcr eo&stal watere* Anong 
tho varions m anifestations of Sorwegian aovoroignty ©ver 

c e r ta in  m ritiiso  areas th© Court nentioaed tho tmt th a t 

"lorway bas boom'la a  position  to  arguo th a t nolthov tfca 

promulgation of hor d o lisd ta tio a  'Mmm&  In. 1C63 mà  In  18S9 

nor tho i r  epplto&tio» gav© rie® to  «ay opposition on tho 
p o rt o f for©iga States** ^  fimo tho promulgation o f .. 1

1) 2 A*C. <iaîd*107T) p# 394» a t  p* 420»
..2) Ibid* * t p» 421* • , ,
,3) ICd Esposte# 1251» p«138f se© cleo to  ih© umo ©ffoot «todg» 

Hsu-lia*® »©parato opinion whor© <* tboo£b ex itie te teg  th©
- Eorwogiea I n s c r i t t a  p rbh lb iting  .fleh lug  by fo r ©ignore on tb t  

. acoount o f th o lr  laole of prooiolcm * ho mxQmm  tiw  fao t 
th a t "proh ib ition  by th© Eorwogia» Covomnont o f f teh teg  
by forolgaors • • • • •  i@ smdoabtodly a  kind of Etat© notion 
vhioh m ili tâ te s  l a  fnvour o f Eorway*© d a t e  of p roscrip tion* . 
(seo Ibid* a t  p* 157)*



zoo.

tbOM-Doeroea tmà/tlmìa: eaforeesaottt Sorway'-Vara eoa * 

ciderod by th© Court anelac i?  ssm lf ©station» .of '■■'drwòienty;: 

in  ,tho -  vtfUMn«* ta  d issociâ t© 1

theriBolvoo from t i#  ■ lorw ig ìsgl ©late * vrùuM:Jif.v© fcooa ex* 

pootod-,to * a i » * : ; olear. «ad; vmtpxirœtil* p ré test*  ’ Sii© 
promulgation an i ap p lica tio n  o f &ecrce» wae*

thorofoxo montr-tho fasto?» oaâlîltny thè Court to  .Infor a 
prooimption o f In te rn a tio n a l ac^aiocoonco In  l*orwi§r*0 ex* 

co p tlaaa l ©loia* " * 1

Ìlio United Slttgdom to c  re l lo d  In  1ms app licatiùm in  th è  

Aatcgrotlea esse» ©a nmaeroo» acte  o f lé g is la t io n  r d a t ln g  io  

ih© te r r i to r io »  l a  ipiofiiìon a» on ©no typ© e f  thè  r a a lfo a t  -  

a llo n s  o f B ritie h  »©voxeignty ©ver ilice© te rr i to r io » #  ^

As a  »convinotng prò of o f t i #  e ffeo iiv em ss  o f  Croat B ritala*»
.. '■ ' ■■ ; . ....................... . ■ : : . . ■■■■■..* •• ■■ i ■ . ■ v "■ '■ ■ . -■ ■ "

d isp lay  and oxorolee of eovorolgaty* th è  applicati©!» £©ntlem? . 
ilio varions nota of lé g is la t io n  prosaalgat©& by th© fa lk lan d  

lalando Govemrsont w ith a  rim to  rec n la tln #  odiali«»» and 
eoaliag  and coasoxvtag th© fisfeing »tonte In  tfco orsa#

I t  la  oloar» lowovor# th&t ,vh ilo  aots o f dotiostlo 
lé g is la t io n  ero  in d ica tiv o  o f a  State* » w iH  «ad in te n tio n  - 
and aro conclusivo fa r  i t a  o«n n a tio n al tr ib u n a le 9 thè  1

1) r o J . ^ t w t l ia^eacM . n r f t- ï ta tr ,  Orai tom ngi;p.1. .3 ^ ^ g a t j j , 

2} Xbid, p* 16 and p# f6*



nat 1 onal p r e tmmimm find ing  .expyaaeten : in  ouch €m&ctmn%&
do nai; thereby acquire .legal validi'ty::froia tk© point o#.,vitw
of in ternational low* • Shu© ;±n the Tis'mrtm  ceso th© In te r-
n a tio n a l Court of dust tee ( while giving fu l l  weight to  tho

llorwegiaa leX iM tatioa  ̂ corseli in  appreiiiing ..to  legal ,
v a lid ity -o f th e  lioxwegian claims under infcornatlonal law«
could n o t:re fra in  from potatine oat that*

"the del l a t t a t i  on of ©ea areas cannot to  dependent 
■ merely upon tha w ill of the ooaotal State as ex­
pressed In it© sttniAlpaltltt©« Althoofg* i t  i s  
true  th a t tho cot of delim itation is  noeocoexlly
a  u n il& to rd  act» hecansa only the Coastal-State 
i s  competent to  uadertak® it«  the v a l id ity  of

Vh*' D: v-v ^:.tìie d f l in i ta t i tm  w ith-regard to  o ther state© 
dopsads upon in te rn a tio n a l law*** (1)

fhn conclusion, according to  which m S ta te  cannot ©imply 

invoke the previsioni! of i t s  own d orient io law as wMoaee fo r  ■ 
the v a l id i ty  in  in te rn a tio n a l law of an exceptional to r r i  -  
to r ta i  claim -  otherwise derogatory o f  the normally e^p lio a tlo  

ru ls a  of international law •  io m  morn than tho lo g ic a l ex­

tension  o f  the concept which postulato©« righ tly , i t  i s  
fcoliovod« th a t  not©'o f  national le g is la t io n  hav® in  in te r  -  
m tio n a l law no higher legal significane©  than cay other 
foots from which tho degree md  in tensity  of th®' exo-re loo of 
Stato authority hy tho claim ant f ia to  oan ho inferred* St® 
answer to  tho question whafchor cr not ouch nota of tn n io ip a l

t hoports, 1 9 5 1
/  at p . 132. t



sto#

lc g is la t io n  próvido sufficienti eridcnco fox tho cxiato&oo 

of a  v a lid  le g a l t l t l e  rad er In te rn a tio n a l 1 m  dopoode» o f

ootoree». noi ©a iho 'naturo o f  th© a c ta  of tito nn ttonal lo g li»  

l& ture, th e ir  contente and p ro fesse! purposoa, but ac id ar 

on tli© ra leo  govemixsg In to rna tiono l lomr f is a lf*

2Me po ln t capeare io  to ro  leen  d o a r i?  s ta to !  In  ih© 
csrard readered in  iho guatcr^lc^Eonátims Porntideaor ix b ltra i io n  

víierc th o . t r i  lim a i, hecded by CJhlof lu e tic o  Uügbce ©f tho 

United Stateop hald th& t-ln  occessing ihe volghi of r iv a l  

and co n flio iin g  to r r i  to r to l  c la lno  *th© eonstltutlon©  o f 

the  S ta tes  **••** « o  o f sp ec ia l tep o ri ano©** ^  11©

trib u n a l l o f t ,  howcvsr, no re o s  f e r  doubt tim i I t  d ld  noi 

consldor tho  u n ila te ra l  ac ta  and doclaratlcm s o f a  S ta te  . 
claiialng t e r r i t o r i a l  r tg h ts  no fcevtng conolustvo and blndlng 

le g a l v o lid ity  isroa i t o  p o ta i o f rtsm o f In te rn a tio n a l law# 
Tj.0 Court recordad euch u n i la te ra l  dcclara ticao  n o rd y  m  
asso rtlons o f n a tlo n a l pretensione tho p rin ary  fo n e tica  c f  
uhlch * from tho p o ln t o f v ie*  of In te rn a tio n a l 3¿nr i s  t e  
in v ita  thè  opponiti©» of a l l  ihooo State# vh© lolicv© tim i 
th c tr  r ig h ts  lmr& le en  advcrso lj affoctod ly  cucii u n ila te ra l  

onta o r or© H all©  t  o lo  in frin g e ! as th o ir  rc su lt#  SMc 
sco tio»  may 1© thoxofore f l t tin g i?  clocad * Itb  tho rolcvont

i)  tiam-u vea. n # p. 130?, a t p* 1321.
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p c u 3 8 t ó f ’ thb tritroaal*© m tarif'ttliicti, ì t  la  mifcraitted# . 

ebrreeily statea th» violai'pòsitlon on thie potati

*: *Vh£Xt: no Stata' erta c o q p ix é : j ù r l s à iQ t t m  w o r  
torrltw pjr l a  aao thsr S tato  fcgr caro  d e o la ra tlam 
oa i t o  ette fcohaXf* o lir lo  O'iaally tru o  t l ia t  [ilio] 
®3oearttcfeMu or a a t ts r i ty  by Ouafcocala show 
oXoarXy tfca tsadorstasdlaj tb a t  tM irm s  hor 
t e r r i t o r i .  Xhcco acaortica# Invited  opposition 
1 £ tfcoy woro boXicved to  Xa unwiirarmtod** (1) 1

• Ttasifoat&tloa n f  stato  covone irrttT«

Ubilo tbo XceiaXativo raaiuro» adopted by S ta te s  •  ' ■ 

assonine1 a  v e r ie ty  o f naca» *» u su ally  ' pravtdo tho proof o f  

tbo eXatssnt S ta io #a in to n tir li’ to  eatablt&h i t a  costhority 

over a ctven te r r i to r i»  caoli jxocureo w i l l# m  a  naie# u s i 

te  rc^ardod ao adeguate ào& tu f f lo lc n t  iatwlf«ot ottone of 
s ta to  covorcicnty, ’ Sfhie a ie  v i l i  So &©M©v©4 o itlic r  by 
eppXyfse rad i r ^ i a x n i i r c  tbo proirtetone o f mah le g is la tiv o  ; 

coactir©e o r by othorwiso oarry tuq oui c a r ta ta  govermscmfcel 

ftm etloao ifeieh ara ueuoXXy exorcieod t$r S tato  a a tb o ritie a  
mà  l a  a  fashion in \&ich thè r lg h tfb l. soverelgn, mXA X&v© 
oxorelead mieli ■ mrfehority* Sho mf^nor 1» fidali euolt e sugali»* 

o f au th o rlty  expro&sos i to o l f ,  tbo frefoenay and tn te n s ity  o f 
t3io ran lfo a ta fio n s  of Sfrato outt-ority  «od* i l a  naturo  o f th s  

osto xcqraireA m  proaf fo r  tho ootablii&Bexit of State -

1) Xliid. u t  p* 132?, ' " * ■' ......................... •
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euttiority vmry cooordlng io täio olxeucuttmaeo and tlio 
c1 axoctor ci’ tha te rrito ry  la  questi©». SSia cosoralìty  assi 
va^uo-oso of tlilo otato&oat beer wit&cso to tbo vorloty of 
te r r i to r ia l  oittsatioüß vhloii xoxuoro  ̂fcho layio^ domi of & 
sor© preciso rul© botti isspöcsible eM Iz^&ctie&blo«

tu faci# tlwm &öosm to  e x is t a  ra th e r d o s o  ro lß tlo a*  

chip bottroon tho requ irorou ts of e o iit lm iiy  ua& iÄ u ifo s ta t im  

o f Stato sutbority* im am Ch m  tha  cem tim liy  ot poooocsio» 

dlcplayc i t o o lf  l a  r& aitccta ttoua of Stato ©ufiiority* Sino 

tboco two elomoata * tbouch not ia tc ro i *ao£oabXö from ilio 

doc tri& al poin t of view -  aro v ir tu a l i?  iat«rdoi»oudout und 

on coccaions hardly dietin&ulaliebl© froia ono enotber» 5b© 

asouufe «und iateaoitgr o f tue  rm lfo a ta tlo n s  o f Stato raitliority 

rogolrod ao ro sa rio  a  givo» to r r i to ry  ero la  d iroo t proporti©» 
to  tha do^reo im i naturo o f tbo d isp lay  o f c o i t im i ty  ro<pilre& 

in  ib a t  oas©* ilio  e tr io to r  tho ro^ulronont* f o r g i o  proof 
o f oontimilty# th« groator tb© no ad f a r  eoocreto and 

mmorouo ra u if  e e t a t i  m® o f Stato eu tb o rity  and vlm v e rsa . 
•Haaifcotaticms of b o r r ì to r io i  covorotsuiy*# oays «tedgo liuti«? 
1» tbo litlfund o f Palm a dward» *mwmo . . . .  d tffo ro n t forno# 
a c c o rd i^  io  condì t  tono o f f is o  mà  placo#* ^  25» naturo

of thoco nonlf « s ta t ic i»  of e w o w % ß fy r©$uir©d in  oaoli 

p a r tic u la r  oaao connot bo ledd down yfbb roferonoo to  « y  11

11 Zbid» u t p . S4D.



IjerEureX rule» Ifeoir oharaoter .wUl-:.Tbo,d<>te*aS^4-¿a ©otìh |
!

cas© .hy Ih© c h a ra o to rts tic s  - o í tfc© ,t« rrit© ry  .i»::^©otÌim*'iv i.f:
Siilo,, ,1a. foot* fcna t>©e» 111© ecmr&© fo llo n e! by la te ia f ttio a a l |  

trltaxnàiir in  aoniìeelug tfc© adorno©? ©£ thè ©et© of ©oreroigaty |

r o l l e !  upoa by; a  .s ta to .o la te tn g  a i t i t i©  to  a diefut® ! to r r i»
■■ ■-•■■• 1 : : :■ ■ |

tory# Sha. cmcvor. .to .Hi© ; spoeti© ».wlmt ;ae is  toro . barn ro * . .. |
gcrdod by In te rn a tio n a l tribunal© as m eaifaetatiom  of S ta to  * 
coYoraifiuty la  ta  ho Sound tb ro n c i ih© pexuaàl ùt~th® dooisioaaj 

renderò! by tLcco trib u n a le  ca tfco topi©*

Sbs preconi survoy boa no protendono of ©cspletone-so* i 
2t io  noant ro ilie r a© sm i l iu e t r a i io »  ef, th©‘©ubjeot in d i •  
e a i in j  la io rm tio a a l  v le g a l p rac tico  m  tbiu m tto r*  l i  i s  

not in t  smdod to  preconi ca caiisuotiYS lisfe of noi© of . |

covoraignty (cucii attem pi would in a l l  lifeoliliooá M  émmé 
to fa ilu ro )$  - 'e l i  i t  ondearcera to do ia  to mtbrait a  
colootion coabainiag i l lu a  tra ttom i of variou© govermootAl 
acto tim i lieve ©osi© to b© ooialdor&d a» e u ff ic ie n i marni »* 

Sostatieoa of S talo oovorolgaty#  ̂ ■ , . - .
0n@ o f ih© ©est rovaallog dooislm® «  tilt© p o ta i io  

tho ludgaaent dolirored  by th® In te rn a tio n a l Court, of yuetio© 

in  tha f fingolora ,©iia,,.3frro?iog caso ^  nftor© ih© Coart ,; t ■ 

e labo ra to ! n i g roat longih coa tilia  sp as ilo » , ©nu£©ratlng th© 
m n ifo s ta tio n a  o f ©overeignty wliieh lod  I t  to  tho cmmOLuaio» 1

1) XC1 Soporta# 1953# P* 46 ©t e©$*



tbttfc'tfco B ritish. olalja ta  ihn disputed i s l e t s  tras ilio

stranger .one* und th a t they should I m  awarded go cordinoli' to  |;t ' Í
t l m  Baited- Xlsg&oa» ; |

Among tho m anifestations o f B r it ish  coTcroicnty moT • |

ilio I&rohos tho  Court tiontioncd th o  In s t i tu tio n  in  dersoy of I 

o r ig in a l proceedings ognlnct «Tercoyaôa charged w ith hearing . 

ooiaaiitod o r in im i offences on tfco Serebos (the  Court • c ited  ;: 
s ix  Instances o f th is  îdnd during tho period 1026*1021) con* \ 
eluding th a t  *these f a c ts  show * •••• th a t dors07 courts havo 

exorcised crim inal iu rie d io tio n  in  rospoot o f tho £erehoo 

during m a rly  a  Imndrotl years.*  W  ii in tla r ly , dorcoy i,

a u th o ritie s  had fo r cen tu ries  hold incucete on corposo !

1 ) XMd* a t p* 60* In  order to  fo re s ta n  the rngumont th a t  
t i c  exorcise of iu r ic d ic tlc r i tor dcrscy Coarto in  re sp ec t of 
acts conaittcd  17  doracene» a t the üinquiaro cal Borohos 1 
did not warrant m  assumption of t e r r i t o r i a l  Ju risd ie t ' 
{¿uriedtetion. r a t -Ione c o l l) luit im ouH o T n ^c iy  to  te  
twouavrisloa o f p ^ io m X ,‘l lu rlcd io tlon*  ( ju r isd ic tio n  amtloiio 

au H ra rK in ^ d o n  autaaittoa to  th e  :-iQYoymo)» tí©
a i l ld a / ï t  o f a  fermar Bolioitor»C®ioral end Attorno?» 
Gemersi" of Jarccy* - In which i t  was stated  th a t »the lîcyal 
Court of dorsay has ***** no juriodiotion in  the matter of 
a  o rin im i of femó cornil ted ont ai do the Bailiwick {of 
Jorcoy]» even though th a t offenes 1m oœsKittod tgr a  B ritish  
subject domiciled or ordinarily resident within the Baili» 
vítele** (seo ICdv itim nicre arid £erehog cas#» gloaAln/fg«

-  f Assies ^ * A  153
.& vïti-eod ¿¿ngdota I¿ep.

« V»
ly).



(1)found m  tho icrohoc# ^  2a 1077 they had catered a
fishing- tou t te lo rg is s . to a  Jersey fisherman. vho lived
porrarLoatly ea the Icrohoa island in  tho Jersey re g is te r  of
fiol&rg boats, end Jersey cantons o ffic ic ls  paid occasional
vie i t s  to  ffco Icrchoo for tho purpose of cud o ra lis  ifco

/c \
llconco of the boat tori: 11 i t  van caneoil ui in  1032» vw Slio
Court also established tlia t contracts of calc re la ting  to  
rea l property on the icrolioo had loon registered la  the 
public re g is try  of deeds of Jersey island* a f te r  having bom 
passed before the competent ap rio ritie s  of tha t island» w /
In 1CÖC Jersey c a s t o r s t a u t h c r i t i e s  estab lished  & cactos*houoo 

on t h o  i s l e t  c u d  in  1 f D 1  ca. of f i e l  c l o su re r a t o r v ie lte d  tho 

i  c l and fo r t lx  purpose of tak ing t h o  census, t h u s  including 

t h e  s a i d  cucton»kcu£o v ith ia  t h e  scope o f  tho J e r s e y  e e r e u s  

oruroraticaE* ^  J e r s e y  a u t h o r i t i e s  a l s o  c a r r i e d  o u t  v a r i o u s  

varies cud coustructicne ou tho i s l e t »  such cs t h o  osnctxc&tlon 

o f a  ckipucy in  1805, a  &i£&Qlpoot l a  1910 and tho piecing o f 

a cooxIjv; buoy ̂ l a  1933» ^   ̂ I t  vos la rg e ly  ea those groundo 1 * 3 * 5

1) Ibid,
2} Ibid*
3) ibid#
4} Ibid# a t  j># 66«
5) Ibid.



th a t  ;tho Court ...reached tho conclusion cocardlnij t a  which 

•th ese  various toot»-show th a t  dersogr. a u th o ritie s  . t o o  'in.. . 

coverai ways ezo rdsod  ordinary lo c a l a d ^ M s t r a t  le n ta  ■ ■ 

arospoot of th e  .Serebo» d o x ii^ .& .lo a ^ ^ x lo d  o f -.tino** ^

- -to v^alâiXm.'the.W aited.Xtasdoo eovoroieaty ovo* tho  
I to ie io ro  th e  Court ráU od ou evidenoo o f very elsailar naturo* 
I t  i s  noaothelocs noteworthy th a t  the  Court re je c te d  one o f 

tho contentions m do on to h a lf  o f tira United JCinsdma, in» 

vohing two Judcponto o f tho Eoyol Court o f  dereoy (o f 1011 1

and 1817,; respec tive ly ) re la tin g  to  sa lv e rs  serv ices rondorod 

by domisymsk to  two chips «rooted a t  th o „ M atutero# _ , tSm 
Court1® re je c tio n  o f th is  contention was ^roiiadod on the . ; 

fa c t  th a t • i t  was not show» th a t  tho Boyal Court o f dorsey 
would have looked- Ju risd ic tio n  i f  tho _ calvado load token 

plaoo outside tho te r r i to ry  of dersoy#* ^
On behalf o f  tho Ironoh Gevonueak various acts» d i e t e d  

to  ho coverà»»!® ! note# wore c ite d  as co n s titu tin g  » a t  «* 
foo ta tions of Broach oovoreignty over the Hinfuicre# ¿sona 

then»., note them a re  a  hydrographical survey prepared hy a  _ 
Broach n a tio n a l in  1831# ^  a  v i s i t .o f  the  french $rtm 
tU nicior mä  M in is t«  o f  A ir to  tho ¿¡àngolo»» in  1030 in

1) m a #  , ,

2) Ibid#

3} IMÄ# a t  p# 70#
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m i .

o r t o  to  inspooi tli© fcuoyiag'of ih© i s l o i f ^  ih® eroo tloa

fcy a ''f f  ©aohsisa l a  1939 o f © houco oa oa© of th® ìo le la  wìtli 

a  etthelly trom th© May#r ùt Grcanrillo* ^  eu4 ©ortola 

Jxeaoii hydro-©l©ctrio p r o f e ta  t&z ilio in s ta lla ti© »  o f t ld a l  

power p laat»  .la ilio ' règio» o f tho U ta^ io ro  teleria* ^  ■■ 
f i  wao. tmtìmr m&imàùà ©a hohalf o f Ire m o  tim i ciao® 1861 
th#  frosoli Imi asmsael tho solo eharg# of th® lìg h tln g  t e i  

tsaoyin# o f tho m agatelo  w lihout hnving onooimtorod tsay 

oppostiteli, f ra »  tho U nito! ILiiig&m, for.Bor® thaa 73 y o a r a * ^  

I t  tms alo# a sso rto !  tim i 1» 1880 a  IToiwh »tosi©»* appaiato! 

to  carxy ©ut a  hylro*prephi© suanroy of th#  lo lo ts#  ©rootol ■ 

p ro ria io n a l haaooao ©a oom o f thaa. l a  o r la r  to  f a c i l i t a i#  

thQ CUWOy# ^
affilo Court lo o lla M t how#rer# t#  rogard a l l  ih#©# « t e  

m  m nlfoatotiem ii o f th#  erosole# ùt trmàh m ih o rliy  «eros 
th# Miagolerò, cuti eoatoatod itooXf w tth p a la t i s i  ©ai l a  a  

r a t h »  1 ©conio wmmé  tim i i t  *!©## m%  f in !  th a i  ih© fa s te  
l»r©h#d hy th® treaoh  Cororamsat 'ar# o u fflo len i t#  -show ih a i  1 2 * 4

1) IM I*

2) XM4# a t  pp# 70*71 # -
3} Xbld* a i  p ^  71*
4) IM I» a i  p* 70*
5> IM I. ... .., .,,



;frane© fcao a  v a lid  t i t l o  to  tho Ui&qplexé ***** SucÜ^oto '

cgb har&ly 1)ö èoneiderad m  cm ffioioat evidoao© ot thè  

In ten tio n  of th a t  Gev’crraaont to  e s t aa oororoiß» ovor tho 

i s l e t s j  nor ar® thoe® nota o f euch a  chaxaotor tfcat thcy con 
■ho' ooasi&crod a® tn ro lr ta g  a  m a ifo s ta tlo n  o f S tato  eu th o rlty  

■’1» recpoot of tho iu lo ts**  ^  li i s  a  c a tte ?  t e r  ro^ro t 
: th a t  tho C ourt. d id  no t th in h  i t  espropriate. i o . ©alarlo ’. 

ftoorther en tho reasom  prom?tl»£ i t  in i to  doeiaio» on ih ia  

poiat* ' “
,  ' '• ■ . T ,  r. ■' h

:;- l a  h ts  ixiàivt&jdù. optato» dudg® Sfeuuievaat» 'A tto  osa» 

o tax lr^  t»  tha  c^orattvo parfe o f tho ¿ud&oent mmé ing Hi© 

dißpatod lo lo to  to  tho United Itaßdos* diooootatod Mxmtilt 
f ro n 'sooo of tho oonoluolona whieh lm& lo d  tho m ajority  to  

dooido 1» favour o f  th è  tra tte !  KiBgdos* 8® chol3.flßß©& th è  
majority*© viow A ic h  x Ciardo! tho conca© estiviti© ©  o f  tho 
«Jersey au th o ritlo e  »  tho  Eorehoa ©ad Mti^mÌors.BS.-.«®aifoot -  

o ttona o f  f i t t e l i  a a th o rity  over tho  la le ts*  In duds® 
JSaadovent*© optale» •ooamis Operation© oxtondtag to  poroons ' 
o» th è  la lo ts  or to  note oarrtod  out thero  do noi trp ly  tho 
orerete© o f a  t e r r i t o r i a l  eo£$®tano©** ' ^ . Ilo veòt o» to  

eagr th a t *the ©»a to tra®  o f ra te a  te^osod ape» d o re tp » « ......

218*

1) XMd*
2) XWUl* e t  p* 82*



213#

in  dorsoy, in  rospect ot property bolongtng to  tUaa m  th® 
l e i s te i  tlioro la nothl&g to  proront a  S ta tu a  taxation ot 
I to  na tionale  in  roepoct o f  p ro p o rti a iro n i or i t o  compilation 

o f c ta t is t ic ß  of. fa s to  ooonrrißg abroad** ^  Comoatiag <m 

th e  ïsadôrity*s deoialon to  to !»  c e r ta in  custons o o t i r i t io s  

p e rfo rac i ly  dorsoy a u th o ritlo s  m  yo t anothor expression of 
d isp lay  o f  coverctgaty ly  tbo Sattod Kingdom# Xodg© Saodov&ot 
ctaiod# tfcst * i t  m s t  no t lo  fo rgo ttoa  tim t in te rn a tio n a l 

p rao tlco  rocognises o r to lé râ te s  ouatons oontrol caxriöd out 

ly  a  S tato  outsido i to  t e r r i t o r i a l  watoro#* ^

¿od£® Basderant also  voiood Mo roluotanco to  regard 

tlio œmzBptiôa o f . ¿ u risd lo tlo a  ly  tho Sattöd Slagdoo, in th io  

caso as aoouatlng to  tho  asounsptlon o f t e r r i t o r i a l  Ju rlo  -  
d iction# sine® tbo lö le is  Sn question wer®# in  M a rlm9 not 

moro tira , .arorsod r o d a  ©a ttfileh t lo r a  was n o o e ta l l ia lo â  ... 

au th o rlty  end tho aosuaption o f  iu r lsd io iio a  oror thon n ig h t 
theroforo  ©aaily lo  cono tr a  od as tbo esst oasi cm of Ju risd ic tio n  

•Ju s t as i f  tbo wrong.lad l@#a cassait to i  ox tho wrooins# fcad 
looa gathered on tho Mgjï eoaa#* ^  H# feuad nonotîiolcss 

fo r  tho Snitod Kingdom on tho ground timt "thoro i;osf to  tho 1 2 3

1) Xlid*
2) X lid. " . . . . .  ’

3 ) Xlidf so® oa th i s  point# p* 214# not© 1. alerò#
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& & m t pcnnalttedl t>y tho oharaot®*-- o t titos® lalots# grooto?

asá. mor® .TOntlmidua a o tiv ity  o» t i »  parb o f icia Joro07 • 

:¿ut2ioslti® 0t * ^ l . o *  tbo B ritio li e a th o ritlo s  tiioplayod a  

moro paro fonal In te r  os t  i»  tito liáppoaings in  thos® Isalots# - 

l a  tliio  d icp ley  o f 'ia t t t rM t b j  t i »  fifiiiid*# 'tfadgo S aad o raa t:;s 

fiar tlia .ootKfifiaatioa o f mi ia tr ln a lo a U y  v a lid  medieval 

t l t l©  íiolá bjr th® Sxitiah. ©ver oiaeo the fourtoaath  e c a t e y  
nod i t  is a  tillo  feu d il t l t l o  th&t tms l a  Iiis v imt tbo r e a l  

baelE fo r  tho U ritie li oladmu mmt th® tu®' is le to *

Xfc® ciroumataaoofi © a»orotod by th® laterimticmoX Soart 

®f lucilo©  l a  ib a  Ifontmlogg and fforehas cao® os m&aifeot » 

a tlo a s  ©f Stai® ontliorlty  boar a  oíos® roeombloac® t® ihos® 

roforrod  t® l a  tli® eward rendorod l a  1509 fcy tita MGVsmmmt 
Corurt o f i r b l t r a t lo a  l a  th® Orifbadgma caco* . shóro».-fifi. . 

w ll l  b® ro c a l ld »  a  dieput© aros® botwsea troanragr aad Swedoa 
l a  roapeot o f th© GriBbedar&& bastías* ih© roaooaa

givoa fcy t i »  Gouri f «  ,fiefilg8lA& t t e  Griobad&nm t® fiw ota 
ihore  wor© th© fa c tu a l oonsidorati «as ih a t  *0»®doa bao por» 
formad varlou® a c to 'la  th® Grlcbadawm xogioa ••««*' as# fo r  
isataaeo» th® pl&oisg o f besoon», t i»  moaouromoab o f tita 0#% 

tlx® la s ta l la t io »  o f a  Ughft boat*» ^  ' J t  lo

1) IMd* a i  p# 03* ' • ' ‘ '

2 ) Sooit# Haga® Court Baporto» 1 »t  t e l # s f 1916# v®l*X# p*13D#



ih sso  conclusions o f ilio Court, pt fx b ltra t io a  v ith

tlio c a jo r l tÿ .. dooieloa of ,tho ' X atorm tlonal' Court ;,p f ,t o t i c o  
l a  tho  Mlacimlerg «mâ Scrchos coso», ubero» esc hso l o »  choun* 

th o . Court d # o li» d  to  aooojvt' tfco © o ta llio ls^st of tooooono hy 

tho tro seh  ; ou tbe^iliagaiors ob& M m  poaduot, o f & tiyâxo^a^&lo 

currey ,h y a  ïro s d i  tdoeioa m  évidence fo r  tho oscorfcioa of 
tro n d i Boverol^aty# Eie ©ooiain^ con trad ic tion  hotwoeu tho 

tuo dooioioiio ©%ht I»  perhape roeolvcd whaa b o a r ia  lu  taind 

tfaat In  Mm  CrislwulagBa caso tho strodloh ttanifootàtloai» o f 

Citato cu tiio rity  mot « t th  no ûmp©ting Koruegîaa mmmxm  o f 

ony Idmâf vhcroas i a  i t o  Mtaattlorg nnd rerehoa cas©* tho 

fre-nch eoto woro tio srily  outwolchôd » hoth m œ rie& lly  ond 

$ualita tlv© ly  ** fcy r iv a l  B r lt ish  nmltmtuliom o f  a u t l io r i t |î  ̂  

A fUrtUo? l i â t  of cota th&t ray  ho re^orded os nan i.*  
fee ta tio ao  of S ta te  au th o rity  eoa ho feund i a  tho deoieion 

C irca hy tho lenaaoâut Court o f Zutcrsmtlouai Ju s tic e  lu  tho  •’ 
îmmt S tatue o f l i s to n i  SrooalenA cas# «toro tho  Court «oo 
coafreated w ith a  discuto hetweoa Dossaurk and horway r e l a t i f  
to  tho to r r i t o r i e l  coirereigaty m m  testera. Cxooulond» 

faoeg tho aan ifeo ttttiane of la n is ti eovorol^ity  o ra r tfcat a rca  <* 
hy reacoa o f which tfce esc® was decide! fo r  le æ a r k  * ilia 

Court re fe rre d  to  tho  1» 1 SCS o f a  couossolon hy tho 1

1) Ou tho prchimo r e la t if s  to the apprcleal of tho uoight o f
r iv a l ©laine ia  gemersi* um compter 3$ eoctioa I f  talonr»



»M'i r%&>*«.**»

Im ieh Goroxsftróxt - to ' m . ■ B^listessa.* Si# coaaosoloa was to 

roa. foar. 30 years and was to ■ ©.ahí# h i i  t o : ©otablish :m  tli© 

Uast 'Ooost of :'Qx&mXmiá «tatloni* tm tM  paspóse:of tra d ia g
witli nativa#* M atías»  fich lng  oT'mikisg 
or mls#raX»t¡#aarian níms* ^ ^  ^i'Safenoe« was a l s o ’m d o .t#  

til©'canaoB8lona'gratt&e&hy th # :$a»®# fb r t i »  eeootioá'.of. - 
to lo jrap h  linoejoorose t i»  & s m  aroa* ^

Varios» n aa ifcsta tio n o  o f S ta té  s u th o r i t j  h&ir# aleo  

loe# ro lla d  npm l a  eupport o f tha  ü r i t t s h  tX aim  to  t i »  - . 
falIX&nd Jalando iopsudoaol##* ¿as&ng, V m m  
o f S ritiish  S tat#  a o tiv ity  ITaXdoolg tum tíom  t ío  p ro m lg a ilo a  1 
o f d if fo re a t E r i t ls h  ordinaaoeo ro g u la tin j t i »  whallag 

o o tiv itio o  l a  tbo aroa tmd iEsposiii# ro ja l t io a  oa ■ tham» aa 
wolX a# th© enforo3&&nt o f tí»##  rogulatloxuu 2J# ala# 

rofoxa to  iba  gr& atisg o f variada lieeaeos fcy tito l^üJúmA 
Islanáo Cavernaout to  coapm ios o f  d lffo re u t n a tlo n aU tia « * ̂  
to  tli# appointmeat hy tfc© B ritle h  of a  c tlpesd io ry  saagi * 

etrafeo fo r  South Georgia a&d to  tho «stabllo&aoat o f polios» 1 2 3 4

1) m i 3 f Series 4/B* B©*53* pp. 31-32.
2) Ibiá* a t  p . 33*
3) hald^ok» 25 MXL (1948) pp* • 327-329*
4) XMd. p. 323.



223*.

castos» "ififlál $OBt*dffie©a' th©ra*~:^  E©sordiu¿ feo South

0r1o»yfs;fa@'re fe ra  to . the e rec tio a  of a B ritich  rnteor© *-’ 
lo£jlcal st& tioa th e ra  sad to  sossonSl. v is i to  m&e By - ■ ;
ádain lstratiT O  of fio  ore má  i»  1920 By iho Govemor lites o l f » ^  

Aa a  furfcfcor isan tfesta tioa  of Si ato  eü thority  ho aleo 

i&mtiono extensivo curveyo nado toxina Uto poriod 1927*1939 
fcoth of tlí@ Bou til Che tienda sM  o f Oraba» %miá* ^

I t  io  not proposed to  enlarde fu r th e r  ©a th io  poini# ' 

filnoo tho n&abar of 'iasiaaceo th a t  muy te  ©itod m  « an ifo st * 

a tien e  of S ta te  au tho rity  i¡s v i r tu a l ly  legión* A itoailo» 

le# k¿W0Vorl ñxmm 'aleo to  'tbo deoiaioa dolivored By th e  bíw 

defonct Contra! Jtemxitsm Court of Ju stlo e  1«, tlia Cmlf o f 

jtoagooft ©ase, ^  and to  th© safarás raadored By vecriovui 
axB itra l tr ib u a s la  l a  tho le land  of paliam  &me$ ^  i a  te#  
CXipportoa la laed  ©as®f ^  l a  tho Cuateasala^OYutenfl

1) m a *

2) XBld# a t  p* 330* -
3) IMd* a t  p* 3311 f o r  a  l i s t  o f various allowed m u ifee t»  

atieras o f s ta t s  a c t iv ity  l a  te le  rest©» se« -s isa  tfto — - - ■ 
B ritle h  app lica tions l a  tho IC |f ito taro tioa casos ♦ PlonAtn/m,

' pp. lE2Sf&3Tpp* 56*617"^^

4) 11 M U  (1917) p . 674 ©t e& f
9) tmítláA voi» XI* p* 629 ©t c©t*
6) XBid* a i  p» 1105 ©t e©$7



BmmÆary '-A rbitratim* : ^  ? s a i  l a  te e  Pologtac:tt»V«me»uel$n

Batmdayy ■« A rbitrâtIon* . cil, o f  lÆiieît. a tonal l a  valsati®

«segale® c f  "ooto thaï? ray to ro f a ta e d  a» mtiâ,£m%m%iom o f 

S tato  auteortty*  • ■ ■■

" N
■. . B* fosoesalon a t i t r e  do e eteromio.#

W riters m l In te rn a tio n a l trib u n a le  ce ico l of %ïm pro -  

bleso àtfcezidant on the  aeçu lc ltio n  o f a  t e r r i t o r i a l  t i l l e  or# 

a l ono-that th® possession o f  tho S ta te  imrporbing t a  to re , 

n o ta ire !  moh f i t l e  m o t to re  tee»  exercice! a  t i t r e  do 

Bmworal» ,  - fhe nea&tng of I b is  p rin c ip ia  lo  tb a t  th® m n l •* 

fco ta tio n s  of S ta te  entharitsr r e l îe d  upaxt l a  rapport o f th*  
eo ^a le itlo »  of a t e r r i t o r i a l  t l t l o  m o t 1# »mb m  t e  te p ly  
a  d a l »  o f  eovereigaty* - Steeo t e  In te rn a ti o m l Imr l t  l e  
only thè  State® m d »ot p rivato  individuala whù are en&ovrod 

w ith th® r lc h t»  o f eovorolgttty, t t  neoftssosily fo lio te  th a t  
th® »an ifee ta lloua  o f s ta ta  ©evoxoignty x e lled  upoa t e  rapport 
o f  a  t e r r i t o r i a l  t l t l e  m a t  le  .te# ac ta  o f th® State« l«e* 
note performa! hjr js w ô m  ubo a re  t e  te e  cervio® of th©

■ S ta te  or o thenitee «atHorlsed ta  r a t  e» i t e  teh a lf*  • i o t i  » 

'v i t im  o f p r iv a te  individuale aa tteg  a » 't h e l r .ow»« ■ howwar 
tuessoroua m&  eaeie&oive* ©annoi.eonf ex e» tb o te  s ta te#  m t l t l e  1 2

1) te l i*  a t  p#;1307 «tW f* •
2) m i m i ,  voi* 1« p* 2S3 e t  ***•



o f cover olenti1, over t ì m  croce in  %/hioh suoli a o tiv itio o  v o to  

c a rri© ! ©ut* " f io  c s g n ic iiìo n  of severe! g n ty%  m g  a  

lal&ool:, * lo  a stato aoi end i f  thè cct of a diceovoror io

to lavo any v a lid ità  in  in te rn e tie n e l le.’? i t  m o t te  ©ndoreed 

Xgr tho ctntof i l o  anim o occ’sncnfli M t in a te ly  m o t lo  t im i 

of tlx© sta te , noi of tho individuai* Àceordtngly, m  
annoxatioa to  lavo ray o ffe s i racrt e lth e r lieve Xeon ca rri© !

©ut under a p r io r  ooiaisslon trors il©  ©tato or m o t  lev© tosa 

©dopi©! culaoquonily Xy t!ie state • Haroaglì ©spreco r a t i  * 

fiòa'tion*® ^

fiale prinoip l©  • vhlcSi is  oc© ©f generili cp ^lio a tio a  as 

rogarda ilio acquisiti© :! ©f a t e r r ito r i® !  t i t l o  in  in te r  * 

national lai-? ** is  ©f p a riic u la r  aicaifiesBO® la  tli© ©sta -  

lllsh n o n t of ca M a to rio  t i t l© ,  i l o  Ioga! v a l id it à  ©f wMoli 

resto oa ih© ©cacanti©a tliafc otl. c r Statico, gffootod lyjtl© 

forna iio a  of cuoia a t i t lo »  lavo  acqui©©©©! in  ©latonal 

&iafco#© righi®  * ©sol acquicacaaee * w liìe l is  i n f e r r i  f n m  , 

il©  onoroiao of sovexoiga r ig h i 3  Xy i l o  o lalnaat ©tato i t t i »  

©ut ©aocnmtering ©ppocitioa t x m  otlnor Ciates * osa, 

m t  X© presumo!, unisca ilio  iuuxlf csteti lana ©f o nth o rlty  , .... .... 

emanato fron thè claimmtt Ciato tm à o m  lo  irs u to ! io  it*

Cairn ©quontly, ite ro  con lo  no proeuiaptlan. of acqulesoonc© 1

1 ) tsMoefe in  2 5  B U S  (1540) p* 323# ( i t a l ic a  in  o rig in a !}#



22d#

w lthout tli® exl&teno© of poseessltm .» „ tltre  do cmrvorfiini 

tilo xo$alxoai*nt of th® pocsoaeio» ‘footag a  t l t r o  40 ©ouvorain 

i s  thorofox© a  p rerequ le lto  fox tfce f ormatioa .o f m  hiotoxio 

tttX o . .
pililo I t  appoars to  bo ganorolly ©coopto! fcbat no '.'torri* 

to r t a i  t i t l o  cea te® ©otablished v itb o a t having fuX itllod  . 

tM s  xd^B lxw taatt::ex ltislm  bM  .b»ca; .foxthooatc^ fra.» ooup 
p a r t e r o  agnimst t& ia conditi«»» m  th$ ground tk a t  i t  la  - 

e e lf-o rld o a t aad thoroforc euporfiuoua# fiáis Torylctoo 

describes th e  re<iaix®aont' of tb© possessi©» boiag a t l t r o  do 

oouveratn m  "abscntfsnent la n tU o  ca r ••••«  i l  e s t  ¿riáon t
/ ; n.

<3110 l*ezerolo® do l a  soutforaineto te r r i to r ia l©  m  f a t t  a  t,x 
t i t r o  de 6osToraiat e»tr<*»©»t m  »  l fspp© l«rait pac alasi#*

M sl« ted ly # tfeer© im l i t t l e  tlm t osa bo notti og&inai 
Vexiktoo* l i mm o f s r ip se a t from th© d o c trin a l e s p o s t i , ín te r«  

n a tlo n a l p restio s#  bowwor* mipplios easpl® ©vid®»©© of fche 
tea&oney o f State® to  rc ly  opon tb# ao tiv itio®  por formo! by 
prirat©  indiv iduale ©a the lx  o »  a© th© basi® fo r  «xeoptio&al 

t e r r i t o r i a l  r ig b ts#  ■: I t  i® tM e tcaácaoy th a t  ju s t i f ic a  tlie 
coaaistoaay w ltlt «hleh ic tc rm tio a a l  lawyors fear© timo ©ad 
agalli In s is to !  m  tb© inclusión, o f th i s  oo&ditiñ» a&oag tb© 

re^utraacatB  la id  d<nm fo r  th e  fornati©» o f m  h is to r io  i l t l e ,  
Üao acodo only to  asmtion tho Piaborto® cas©* idiers» i t  w os 1

1 ) Toryltíloet  ©p#oit# a t  p# 75#
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2m«

: *1% io  anta o f  S ta ta  eovorcigiity, not osto of 
XMivXauaXj» ylitcii saay provido tho favuulatio» 
f c r  a  t i t l e  to  to r r i t o r l a l  coverei£nty«* (1)

: ' Tacod' with ’ ca : Xcaprocsiva axray o f  oatàioafitìea reXled

uno» %  th® Unitod Etn^do® in  supporto of bar eontenticm,

lorws^ doomiod ±t ■ appropriato to  relinquio ii hor fo rso r 

p o sitlo n  oa t>ila quest loa. and In  li o r Eojol&dor elio smintainod 
th a t i  ■- '

■ . »essa douta dso ao tiv ltao  p r iv a le , eu i a 1©sor*
.. . . . ce ra lo a t ceno «tucano Intervontoioa a iroo to  oa 

■ in ilro c to  do n iaaralim f olXoo pan
d ’iafXuoaoQ sur X& «situatami duridlauo da 00 
dem ior* M s  i l  o st froaueat quo l*a ttitu& a 
do X’Xtat ea caaifooto  ortoqr tour omento è troverò 

" X’aetion  d^ peraosaaea priva©« «•••* Ii©s co ti»  
v itoa  privo* a don peoboura norv«%iaae «ai ,
«Trainai pour boa® ot pour garanti© X© o rali . ' . 
norvogioa . . . .  ooaetliuoufc par ooacónaont don 
fa tte  a roienir.* (2)

One csm haràXy f a l l  to  »o lle#  tho  d itfmmm ìmtvrnm 
tfco contmattona oantalnod in th© ?lorw©£Ìan Ccmnter«*&s0rl«a 

and £ojo lnderf xeepoctivoXy* ffooreo* in tho Coimt©r«Jt»i?teX
tbo nota of p riv a ta  Individuale v«sy# tavole©! m  «ma a f  tha 

conrcoa o f Uorvegr’o ©icoeptionoX e X a i» # th è  Bojain&esr i® e t 
paino to  mira i t  o la a r  tlia t suoli m%& esmaot fona tlia  beate 

o f  Ioga! r if ia ta  o f eavarotgnty and mogr ba talmn la ta  
ooeouat Barbi? so avidanoo o f tho provi» iosa o f tho to to e tta  

Xsw* in  ptir3tii©so# o f « tild i tfxoy Jmd barn parfosmod* ' filare

15 Xbid. .

2) m a .  v o i. XXI» et p . 451*



323*.

emessa to  b# nothìi^ b asioally  wrons Witll bhlo codlfiod  VOTE lo»  

o f tho m rwQQim  cxgunont* ftilch  w lH  bo docdt *&th ab co»« 

loggth f  urtimi* bolow# ■
I» tilt  aa^oxltjr '¿udsoont deliirorod da' .tho frtohertoa otto# 

tbo International Court or ¿Tuotioo d ii not mutar ta  th ia  ..

cjtiootioa, witoh %i.auf ' howm or* ' tata» up by tha e in ertty  ¿udcec

1» titola* separato ani d i esentine opinione* . Botti *ta%09
Bau*»©«od Bisr Arnold (now lord) Ifoifair orno « it  1» no un*»

coartala torstio ts. -^tet .lo  'npparoatl^' a  oloar and uniaistofcablo

rofubatio» of tho o r in im i  Bowesioa eosiaqplu 5Sma ¿talli::#

iteti»!!» state&i . ■ ,■
o f

• - *ln mipport/hor M oto rio  t l t lo *  Bornay Ima arollod
on h&bitual f ish in s  by tho lo a e l peonie and prò*

. . .  ■ h lb itlo »  o f £Uhio& by ***** foratgoors* A»
far eo tho fleh in s a e ltv itto a  o f tboao oo&stal 

■ inhabitsate aro OGnoemea* 1 soad owly poiat 
out thot Individuale, by undertafctas antor » 
p rises »  tlrnir o*m in ltia tiv o *  fo r .th a lr  ©m 
benefit ani vlthcnxt rmy delegation o f anthorlty 
by tholr Govornsieab* eam ot ©onfsx «serrevoigaty 
on liso stato» and ib is  dosplto tho pensalo ©f 
% tm  and thè abeeaoe o f m t m t n t t m  by tìm  pooplo 
of othor cernirle»** (1)

¿Pulso KeBnir ¿jet# e^ ro eo lo »  to  tha osa© p rin c ip io  i/hca 
ho caldi

* t* i m io  of lai? th a t  appoars to  m  to b» » lo *  
m i  to  12t® ftteotlo» o f B is to rto  l i t i #  I»  th n t 1 
coro proof la  umxally rwjaired of €:© oxoroleo • 
o f fetat» dnrlcdlotloa* and th a t t i»  indopoadoat - 
a o t lH t f  of privata IndiriduM s is  o f l i t t l e

1) lO l Esporta* 1951* a t  p* 15?*



230.
. . . "vaXn® r a le e s '.lt  ©a» bo chairo th a t  thoy haro

aotod In  pareuaao® of a liùmoe ap sas© otiior 
. 8 » tta ? ity  -*©oaivôd:.faroa tï ie ir  C w o rœ m ts iwd 

tïia t in  cace o t ta r  way th e i r  Ctovaninoato birsre .
, a sso rte ! .¿ o rIso la tio n  th roa# i t ta u * 1 (1)

Whilo th& a a t lv l t ie s  o f  privai© individual© perfonaad

'ou th o ir  own cannai foxm tha  bonis fd r  smj olaiiso to  a -

te r r i to r ia l :  t i t l e *  suoli © etiv itiea  asqr# i a  ooxfcal» otreus*

e t ornes* bd eoaobrued a s  evidoneo of an aXreûdy ©¿lotinc
oovereienty* £hue la  tlie i-itami 1© ra  ami fccrofro n case,

Coumaol fo r  ih e ü a itô d  H ogâo^côlloâ ta ffily --on  ibb f i th in s

o c t iv i i te e  o f Jersey  ficheras», on th e  d isp u te ! i d c t # i  ^

and M b argument wokod etraag  ' e n t i e t e s  au, tho p a ri et tlie
i*xaneh dgaat on tho amm»i üiûb Mlo  seu l f a i t  tpao dos '

J e rs a ts  vouaient ¿odie poetar couvent at:x ¿¿liupiicrûi «rt
• ■ / / ■■■ ■ 

icxe&oue *•«• e s t  ©ans pertinence ©acuse dans la  praeunto
> / r .. ■ /

a f f a ir e .  I l  e*&glt do p ro p rié té  prives* par aons©iu#ntf • 

d*une question ea tie rô iæ at etriaigar© m  pvtbXcrao de ©wer«* 
oinoto . . .  * ^  m  elco euggestod *^mfi l  f a l l a i t  disfci»-*

Cucar ontx© le s  notes de poe&es proprement d i t s  . . . . .  e t  le s
■ ■ ■ ■■

notos <pii non© appellerons pour p in s do esmo& tte le s  so ie s  1 2 3

1) Ibid* lit p* 184# {Italie© addod}$ as to fart ber Authorltiaa 
■ - on M s  point eos Jobas on la  27 MIT* {1350) PP* 344045»

2) U m  o.£*.ICJt ’Im u la r a  an& Xtorcthoa ©as#, fie sd liv re .' O ra l1 
At¿soienta. twmmfrx̂ &T^Y^TTl¡Tpp .  157»1b9*

3) Ibid* et p#' 287.'



do eaurorainoto** ^  In  what was 'ap p aren ti/ «a «rttaqpt
on tìso, p a r i  o£ tfco United Sin^doa to  f o r e s ta l i  ih© frenali 

cantoaiion* I t  i/as c la i  co l in. ilio United Ein^dan Ilonorial» 

ih a it
♦ far nero than a  htmdxod /c a ra  Jersey ideharacci»
- wlth. tfcfr gppport ar.d: enconra^r-viigt of t i p

oa .tii© Xerdious .on. tdio . 
fcasio th a t  fhoy woro U ritish  to rrito ry * *  (2) .

fha i ta l lc ls o d  p arilo «  of tino abavo spiotod poseoco caer» 

to  ind ica to  that*  in  tho  opinion c f  tilt* U nito! lUn^dam* noti»  

v t i le s  o f tho naturo asá on tho  scalo o f ilioso oarrlod  otti by 

tho  dorso / a u th o ritio a  cesali tis i feavo Tasso« tta&crttfam «aloso 

B rit ish  oovrael&nty kad bcon cotablichod aver ilio d isp u te ! 

is le to *  In  fact*  th i s  la  how ilio B ritio h  ar¿pasoa1¡ waa in to r-  

protod fcy C ir Gerald fitsnsu rloog  uho Imd aeted m  Cenase1 
fo r  tho United Etnc&m in  tho Ifliumioini and fcmhog osa©, 
l a  sa  artic i©  putlisfcad eubsa^nontly,- ¿0 teak  ilio viow tb a t 

tho a o tiv it io a  o f Jersey fiche m on m  th a  ssi«gEtlcra fini Eorohoa 
wero invoksd by th© Unito! Sìng&am c o ls i /  m  mUlmm  o f  tho 
d ro ad y  colotiA&.BritiiJh ©orcroi^at/* *sino© m oy o f ftho 
e c t iv i t io s ]  woro suoli as nasali n o t Bave Tsooa inuiortakoa tsy 
thoso ind iv iduéis  i f  th o / Jmd n e t thought B rilla li oov&roigaty

S3U

1) IMA. a t  p* 39?.
2} Itsid* voi* I t  j>* 110j( I ta l ic o  M4cd)*



232*

c ris te l* *

. 0m  cm  hordly f a l l  to  noto tho s tr ik in g  ei&iXctrtiy " 

o f S ir C o ro id i a sse rtio n  to  thè organasi advmmod in  tho

Eoruogicn Bojoisdor in  thè Flchorioa cono* vhoro i t  hod heos
. ■ •■: ■■' ' ' ■:•■ • : • / 

2saintai&ed ly  loructy tim i *si *•«* uno personne prive© a g ii .

ooniorraaiaesit a  con d ro it  n a tio n a l, co qui apparali dono lo s
/

cotos qu#o llo  accomplit, co a*est pas seulencat uno volente 
/ / 

p rivée , o #eot cussi l*ordro jturl&Lqu* étatique* lo s  ,
/ > A /

a c tiv ité s  privées des podio uro aorreglena qui. avaient pour'.
/

ta se  o ^ o u r  garanti© lo  d ro it  norvégien *•* co n stitu en t par 

conséquent dos l a i t s  à  re teñ ir**  ^ '

l a  ilio s a i  o ri ty  àudgsest dollvorod l a  thè UMmiímm end 
Torchos cas® tho long H o t enuœ ratinq  tho noto tim i voro 

rogaxdod ìy  thè Court as ro a ifo c ta tio n s  o f  B ritich  covoroignty 
over tho d isputo! i s le to ,  doso not includo tho f id a te#  m t i*  

viti© « o f Jorsoy fichem os* dadg© le v i  Comete©» tmwevcr, ,h 

i a  Mo dissoni!«# opinion, ©truck a  ra ih o r  ' eu rp rle isg  auto 
vhm\ lo  s ta ta i .

*,th a t 'ia  esortala enees, and i a  s o r ta is  c ireu r*
- • stase#®, thè presone© o f p riva to  perso»© eh© • .

oro nationolo of a givo» l i s t o  mey ©igaify o r 
© atoll occupation by tlm t feint# *#** àicfe te*  
d iv id as i ac tions aro p a r tle u la r ly  iñpcrton t tu

1) ì o m m  (1053) P. 48, n, 3.
2) IC J, yinhc srloo  ca so , y ioad lnre*  Orai Argumenta*. Itocsironts« 

▼cl* IT Ì , ' p* ITI¥t1 •
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*r«8p9Qtt', o f■ terr ito r io s .. « s i t u a t e !  ; a t  th è . tratóse 
o f  two coo&trles «hieh botb olaim coverelgofty,* (1}

'.y  dü&£o'Coaí&elro wcnt on t® cay th a t  B rittc h  itsh cm o a In 
ih® !!inq,uiere end Borohoo rc£ ioa lisvo olvoyo beai moli moro 

auroro»# thaa  fxonch £ lobo rossa asá thla fa c i ma om  o £ th  o 

roacono vhlohl led  M n to  aword tfco is lo te  to  tlio United 

2dn¿jdQa* '
Xt i© fo l i  t i n i  ¿rude® Cemoir®*® ewo®pin¿j statement con* 

cernine tfco acquisiti®» e t sta to  riedita tfcrou£h tu© private 
a c tiv it ie o  of individualo does not acouratoly ro f lo o t thè  

p r a c t i c o  followod by in to rn a ti ©nal tribunale# iro a  a  c locar 

ponto®! o f hio  dìcBontine opinion i t  voulft appoar tlm t hio 

attltud®  oa th la  eub^oct ma e le a r ly  motivato! hy c ó rta la  

h is to r ic a l  evento i a  South ¿corlea , t&oro B ras i! , f a r  instane o, 

gre&tly ineroasod has to r r i to ry  throuch persona idi® had 
erosa od th© borderà la  ooarch of £ald  and cm ra lds and thuro- 
by aequixod n t l  p e a s  M e t t e  rig h to  fo r  th o ir  S t a t e *  ^  Xt 
i a  a i  le a c t  dobatobl® shothor t l i o  viewe advócate! by d i s d i c o  

Coxnelro exproca »oro thaa  a  p a r t ic u la r  £atì&» Attortomi con- 
copt ea th io  p o ta ti th i s  io partioul& rly  sa la  vi®« of ih© 
fco t tlm t, i a  t h #  optalo» o f nsay « r i l a r e ,  Ih© a l i  aogoidotia 
ru lo  i to o l f  has no i achicvod i a  t& toxaatleaal le »  »oro tim a a  1

1) XCJ Esporto, 1953,pp* 104*105*

2) Xtaid* : i X :̂ -X\ X:;;̂ x̂ĵx.xx\ x::x:x-;cxx:X-X:1x
-  V--
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reg ional s ta tu s  sod cannot bo regarded m  a  p rin c ip le  of ..

g o u o rd  v a lid ity * ,

■ I t  should to'..oosooded| however* th a t  tfc© prlsetp lo  re ­
ferred to  by Judge Caraoiro. i s  " o f  considerable tegortasee i a  

all.-,those casco whar© the  (inaction of the  .& s$xlsitlaa o f  hoa* 

exclusive r ig h t«  a r ise s  • Claim to  eavorolgnty -  whether 
over laud te rr ito ry  or over maritime areas -  ox© d a te s  o f 

exclusive character* l a  add ition  to  d a te s  belonging to . 
th is  category# there ex is t also d a t e s  aiming a t tho p rescr -  

v a tio a  o f non-oxdusiv© rights*  h ab itu a lly  re fe rred ' to  also  

as » te tc rn a tlo a a l servitudes** ^  Such claims to  « •  

exclusive r ig h ts  a re  u su a lly  ra is e d  la  respect o f m r i t t e e  

areas end I t  i s  th e ir  objoctiv© to  oof ©guard a r ig h t  to  
exorcise bom  vested  in te re s t*

I t  I s  submitted that* l a  tho a o tu ls lt lo a  o f uou-oxclussivo 
r ig h ts  (e#g* the  tr a d i t io n a l  r ig h t to  ex p lo it a  given mari­

time a rea  and to  f is h  in  it*  without ra is in g  a  d a t e  o f 
sovereignty)t the  a e tlv lt io o  o f p riv a te  individuals» oven i f  
ac ting  on th e i r  own» ray  bo of considerable le g a l s ig n lf i -  
canco* and a  s ta te  nay acquire cueh vested.and non-©xdusiv© 

r ig h ts  i a  rcapoot o f a  p a r tic u la r  n a rltin o  area  through the 
exorcise o f such r ig h ts  on th e  p a r t  o f ;i t s  » a tte n d s*  1

1) 8oo Chapter 3» section t i l  above* .
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Since*# 'however# " ‘tills  problem' a r is e s  p r t i^ r i ly  ' •  ' I f  not 

oxclusivoly ** in  res?co t o f m aritino areno# i t  io  d o a lt with 

fu r th e r 'la 'th o  chapter devoted to  ta te o o t tg a t io a  o f the 

"spoetilo aepoctû attendant on tho a c^u io ltioo  o f nnx ttteo  

M otorio  righto* ^

III*  Ae^ologceneo in tint» disp lay  of State au thority  «
A« Introductory»

I n 'w i l l  to  roeallod# the formation of im M otorio  t i t l e  

io  contine oat upon 1h© exlstonoo of two concomitant factors#

"botlx o f which caro requ ired  fo r  i to  eotabliahncat i

(a) E ffective  d isp lay  of S tato  au th o rity  by tho 

o la lsc n t S ta ta i u r i
(b) Aequic&coaco in  euoU disp lay  of au tho rity  on 

the p a r t of o ther State©# effected  ©r l ia b le  
to  bo affec ted  by the p erfec tio n  of a  nm 
t e r r i to r io !  t i t l e *

l a  the foregoing p a r t  o f th i s  chapter tho moaning sad 

scopo o f tho f i r s t  ?e$ulre»<mt was exosainodf a© hem bom 
shown# I t s  function  i s  to  contribu to  toward© ra is in g  tho
presumption of acquiescence# which,, i t . i s  .submittodf .u ltitis to ly  1

1) Bqq Chapter 6# sec tion  f i l l  below*'
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set© thè 'eoo! a f  lo  gol v a l ld l ty  ©a th© M oto rie  e la la ,

' ttfcoreas tls© previo»» p e r t o£ th is  ohapter ima e©vot©J t e  

tho xò^ttirasaoute to  lo  eòt$>Uo& with' !sy theielcti&a&t S ta ta r  I t  , 
to  propoeed i»  fise presosi-.'part to.'.fais»® a i te s t ia »  osi iliom 
associo -of tha fùm&tim ®£ 'tm M o to rie  ..title  wàicli rel&fc© .to 

tfco a ttitad©  o f  a. S ta to  ©oaira&ted w ith mieli. s a  M otorio  ■ 
c lo in # f a r  t t  tu ra»  p r i s a r i ly  « i th i i  :e©.M»ot esd ro se tte »  -  

or look of reao tiò ii * .of 'th© S ta to  Xtìioly to  ho a ffec ted  hy a  

clnix» doviating' 'troia tho vease ra lly  : applioablfr: xuloo. o f late*» 

u s tio n a i Xow, tùmn ’ i t  ha© to  he detom iacà rhe tho r & ©lai»  ~ 

o^bcrwlao dsrogatory o f tho no raa lly  acoeptod aorss o f .la to?» 

catlan& l l&w -  w l l l  b# ollowed to  r ip e »  ia to  a v r l td  l e s s i  . 

t i t lo *  ' , -

Ilio S tato affeotod hy thè eroeptienal t o r r i to r t a i  o la ia  

©annoi* hewever» 1# ©rpocted to  8 l£n lfy  i to  a ttit ttd o  in  raspe o t 
of tfao now te r r i to r io !  situati© » ©alee® I t  ssny bo roaso&ably 

òasuciedl ih&t i t  hao &e$uir©4 knoelede# « e s tu a i o r constale* 
tiv© -  o f th è  nm  a ittm tioa#  finis ili# eon&iiion o f ssotorioty 
o f a  to r r i to a r ia r  s t im i lo »  •  e t  l e s s i  Yl»*ii»Tia thè affootod - 

S tato  •  ©azmot b© diepeased M th  i f  a  prcounptiea o f a©$»t©0~ 

sene# le  to  1© ri& sed, l'o r only ih# mmmptlm  o f mah ìm©v* 
le i# #  o» thè p a ri ’ o f thè  a ffee ted  s ta to  ©sa warrant ih#  ©a$m* 
ta t to »  o f I te  osmiag ea t opoaly ^ a tM ^ th #  »ew to r r i to r i a l  

e le i  a , ' . ih® rosady xesortod to  by ih® stato® l a  or&tsr to  ■. 

eigniSy tk a l r  o b jeo tiea  to  a  nmr » ta to  of a ffa ire#  and .



©oaso5.uoatly i o . p reven t. a  now t l t l o  fro a  m te ir tc #  io  i t e  
devio© ©f d ip lo m ilo . p r e t e s i . , . .

.. ./ite»  facod w ith a  disputo cono o rn is i ih® allocod fe rm ilo »  

o f m  M otorio  tib ie#  In te rn a tio n a l t r i tu r a la  v i l i  thoroforo
poso far .ttessolvee i t e  fo llo tiisg . ¿peetio ssp   ̂ .

.(a). Ha# prò t e s t  beo» fo rto c tó sin g /^o ln st i t e .  pur«* 
p o rto ! in frìt^ o e o a i o f  i t e  h i t to r to  ©overolc»»© 
rig fetsi ; •■/'■■' ,

(b) -Iho 'rop ly  io  i to  f i m i  querbie» tosine in i t e  

necaiive# would a  S tato  wlafelac to  dioooolato 

l i c e l t  tron ilio now* t e r r i t o r i o  a t tu a i  io» be 

n o rsa lly  ©rpocted to  sai® l i#  oppostilo» te o m

by lodglng a  fo rra !  p ro te s i nitto ilio d o la m i  
S tato!

fino  i t e  prooolxumeo o f tho dorico of p ro te s i •  o r r& tter 
aioeneo o f p ra to s i -  in i t e  fo rm ile »  o f m  M u tarlo  i t i l e  

toccamo obvicue* Xndeed# i t e  abaonoe of p ro te s i aay te  m» 
cardo! m  ih© cornerotoao o f i t e  dcotrlnc o f  aequlo&ccnee»

Site forecoiac etatem eat dcscrvec# toowrer# to  to© ollghtdjr 
qualifiod* i t e  ftbsoaoo of p ro te s i lo  ro le rsu t 1» i t e  fo rsa tlo »  
o f a» M a te r ie  t i t l o  only la. tbooe ©oses in  wMeb p re te s i w »M  
bave beo» eaqpootod to  toc fortteonicc#  te d  i t e  affaci© ! Stai© 

reolXy wlGhod i t e  obioeiio» to  bo mdo teom « . fìier® aro 
e itae tto n #  * and ihcy w H l te  d e a lt trilli furfeter below •  tu  

't&loh m  iu f  eresse o f oe-mleooonoo oaauot te  Ju o tlflaM y  dr«m

237.
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fsom tho einplo  'fe o t.o t  afcisoao© of pro test'* '

■'; Hio precost parí; of th lo  bhaptex w ill  acoordingly bo

d&rote&'to a  c locar ia re s t ig a t io a  of itx© tsoaaiwiref -tho t o m :- 

*oo(xuiescenco% to  m  cmslyslc ai'tho pxoblei&s xolgfclng.to 
tho no to rio ty  o f t e r r i t o r i a l  d tm t io a s  oM to  fia osQ2a$&&tlo& 

of tho ro le  vaneo o f pzotost la ' tino 'fo rm tlo a  o f tm, b is  to r io  

t l t lo »

B» Whnt i  o aoioiooeonoo?

Xt vould appeax tfect tim dlroreese« o f  opinión 're ls tlp g  
to  tho pros oes o f  fom & tloa of m  h is to r io  t l t l o  in  ia to r*  

na tíonal' lo s  cay havo a rio sa  to a  la rgo  oaeto&t loo aneo of 

tho fo c t th a t  tho p ro d e a  rooaing o f tlio to ra  *a&qulcscenoo*, 
tho vory p i l l a r  o f M o tarlo  r ig h is ,  has not boca fro® fro a  

ea&trovevey* . l a  faot# v r t t e r s  sM  p u b lic is ta  ■««•*». to  .htaro . 
Gspouood fiiffo roat conoopts os to  tho m m t  mmtMg o f th lo  
n o tio a , and ti®  pronouaoanoato o f InfcermtloaaX tr ib u tó le  
Invofeiais Hilo dos t r i s o  m©  aloo tm turna* botng ttaaqulirood, 
oa tho point» ; ■ .

. she (pioetioa co n s titu tln g  tho  imU» «'tabltag»bl©oí£ in  
tillo  respoot socase to  lo  whother *ao¡itaieacanoo® -proporly n o » 1 
co lled  should 1® o « f in a d  eunrely to  thoso oasea whora tlxer© 

lo  cvldonoe o f eos# p o sitiv a  soto i&dia&ti&g eonsent cM - 
sapallo  o f boing canstruod tm euch* e r  «Iiothcr i t  connotes
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©satuslvely. a  pas©iv© to lé râ t!© » .o n :tfc» pa rt .o f  m - stata, t o o d  

wliit. a  s itu â t ion Ill ic h  ' purportedlÿ ©cmotitutos1 m  eaoy©a©!îr.o«fc 

upon it a  rigiri©  * * lu  otlior cordai la  acquisse©»©© a p o sitiva  

o r m rvâilV Q  concept?

2ha f ix â t  a sse rtio n  anmmta to  v ir tu a li^  equatlng ilio 

notion of «toquloacosee vritfc tho conoopt of oxprô̂ o consent*. 
Siile» in  f a c i ,  io  thè view odroonted  bj Smobilio t wli© ©os* 

©otves, eegoieQoc&Qe ;.as 'saeâ&teg p o s itiv e  oonaont« ^  Ulnl* 

la rly y  fîosct d is  cuccine t!i® no tion  ©f cono ont in  in te rn a tio n a l 

law, m iniai»©  th a t  *in a l l  caso© I t  la  a  condition t im i- 1 

tlioro ehould im r e a l  ©©»sent and not »ercly  p a s s iv i t i  In  tho 
to ©  o f inovlt&ble faots** ^

Shisjldea o f ttm s©aulne o f »©quiescence eeece t© Jmv© 

tosa o o m e fo â . m  roeovfcly as 19$1» and w  eont&inod in  & 

i  rondi goto ©f ?  A prii ©f th a t  jroax d e llv o ro d . in  rep ly  to  a  - 
United Eisgdom rogassi u r lin e  franc© to  « ta to  h e r  position 
m  regard© tho u n ila té ra l  extension ©f t e r r i t o r i a l  « t ie r s

1} faidiiXlo# op*ûit» vol* I # fort ££« p* 3621 S m o h i l l m  quote» « 
tlio^o w itn aperoTol f  «roi© ln Âi©@® opinion *1* ©sorcio© uni* 
In to rn i Ao prétend©© d ro its  m m  qu-md i l  - m  ©oulovo pas le© ■ 
reclaa&tlon© â fentre® H a t«  • *«• a# peut jataele ê tre  oppose 4 
a  © «a qui »«ont pu» aoctuleoce oxprosm e& t ou par le s  acte» 
dont 1*in ten tio n  e s t  évidente** (um f e ro le y Itmaol do

• P ro ti Merli ir© Internati onel * lirondi tronc lo t  i  on* oaicod Uy
*ni1 ^4l*' '

2 )  foce, A Sort-Boo?: of In terna tio nal tow. 1947* p* 244*



Beyond tbö gesorally accepted U nits*  In tho ifrcaoh noto 

■ i t  'woo asserted  th a t i
• imcnm f ta t / io  peut» per mio declaration uni»

. la te r a le ,  otendro ca  eouvoraißeto mx l a
haöt© nor e t 'ro n d ro  c e t te  annexion oppocaKLo 
ea r paye qui oat l e  d ro it-  d'invoquer, lo  -: 
principo de Xa l ib e r tó  dee mera# t m t  qua coa 
dom íers ne l* a a rio a t pas,tois® lte© ßfc

• acceptée.* (1)
CixiìlarXy# ta  the coureo of the volsâlncuo correspondence 
tha t fo lia ted  the outbreak of tito disputo botwoou Croat 
B ritain  tad Spain over the »Cuban Care*. Hardis^, tho then 
Queen10 'Mimosto, nalntalcod tha t tho attoupt of Spain to
re ly  on a Spanish hoyal Order of 8 - July, 1859# extending th# 
.lim it o f te r r i to r ia l  waters, ao a  proof »that th is  l i a i t  has 
Boon conoodod, merely hocauce no nation îiae reclaimed upon 
thin point (1*0# 1 prosane because no nation has fomalXy 
protested against tbo Order) i s  in  ry opinion preposterous*

I t  lo  f e l t  th a t t il ls  approach not only intonato to  m  
absolute denial of tho .role, and .function . uf miu&mmm® .ist., 
international law, But tlmt i t  reato , uh on applied i s  roapeot 1 2

1) The te x t  of th e  french lias tmn p rin ted  in  tho 101# 
yjphegleg ease# Pleadings« Orel Arrnaento* .Eaenn̂ intJEU vol#  
XV# p* cot*

2) Opinion of 11 SovæUr# 1859# 3T«o« 81/ 237# «  reproduced in  
. Cartth# Croat B rita in  nui the %m o f hat ieriff« 1935» v o i. 11#

P# S30.



o t hiatoario t i f  lo o , oa a  .ítmdimaafeal, a isasdorataad tos o f ts#  

theory o f h is to r io  r to h fs # : ;-As lies boea olreculy pototod out 

eletftfhoxo# l a  casas «boro a  Otate .haa .oaproealy coasontod to  
a  dsperturo aaotSscr. S ta to  frent tii© n o ria l ra le a  o f tu to r*  

n a tio a a l law ot to  ca oxarols@ o í .rlgh to  derosatory. o í  th o . 

nconsal ra los,;© * hm  bobsvcd.to cooh'.a carme? :tha t i to  cor** 
sca t :jaaf -"fe# p o s tttira ly  to fe rrad  froa l i s  a t t t tu d ú , tb o rs  te  
«o ne©4 «b&tooevor t e  toro ha tho theary  of h is to r ie  ri^ lits*  

Shi8''tbOQry-"Oeisoo te to  pley eololy l a  thoso casos vrboro 

*other State» have n e ith e r  conrcatad erp rossly , ñor by th o tr  

c o s t o t  top ltod  th a tr  eoncont, t u t  ímrs s tep ly  te ca  to. * ■,,. 

activó»*1 ^   ̂ . l t  t s  tho  fuño t i c a  o f th to  tbeary to  topply 

*t!i© «ecossary prosarpfion o f  ( to o l t)  acduieoocaco«* ^

I t  i s  thorsfcr©  rateattrtod tJm t, *fcon asad to  oonnoettoa . 
v lth  to® fo m a tio a  o f na M o tarlo  t t t l® , mqnlamúmc t&oulA 

bo in te rp re tad  as a  pnrely  negativo concopt to d tca tto g  

•tho toaotton  o f a  S ta te  wh&oh t s  faced witl* a  o itu a tlo a  
c o n s tttu tto £  a  th re a t to  o r  te ír to e e m u t o f I t s  r i¿ h t s ,  • «•**
a  cilanco o? átom os o f p ro to s t to  o t r  em ítanse  o nrhloh . .
IjcmeraHy c a l i  fo r  positivo  roao tion  alg&tfylng m  objeottoa»* ;
. ' ’ " ' ' " •' • i

1) lito n a u ric o  to  30 BXH» (1953) p* 29# (X talloo to  o ris in a l)*

2) Xbi¿U

3) ifcaSitooa to  31 m  (1993) p* 143» ' . :
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Thin concept I d based on the aosunptloa «* which ooorrs. to 
bo' edeo. a  ru lo  o f 'commone onoo' • : th a t  ctatoo  w ill nob loot: 

on idly and without any reac tion  w hilst th e ir  alloyed r ig h ts  

arc belay  ̂infringed oud violated» Ska s ilen ce  o f the 
affected states' la  thee© cireunstaaees cannot bo regarded as 
devoid o f cny moaning and, from th e ir  conduct, mi in fe r  moo 

o f th e ir  acfpieseexioe in  the  mw  o i tu a t ion may. properly bo 
dram» I t  i s  common ground th a t  long e ilenao , without nay 

valid  reason, io  ecjmivalont to  consent* fills principle has 
found i t s  c le a r  expression in  th e  maxima *cmio tnoot * eon* 
eonttr© v td e tu r* and "mat no d l t  r e t  -  concent*» According 

to Yerykios *1 *in te rp re ta tio n  l a  plus giioraXoneiit adoiee 
act quo c e lu i qui a# t a i t  s i  long t^ps o t mmo ra iso n  consent 
a ' l #o ta t do ehoeca a c tu a l | autromont 11 a u ra it i?rofe©£t©»* ^  

fixe p rec ise  ooopo of tills  p rin c ip le  lias been subject to 
controversy» fo r come w rite rs  th ie  ru le  has nbuolute 
v a l id i ty ,  ^  whereas othean m aintain tha t i t  i s  only of 
re la t iv e  seep©»' ^  I t  would, however, appear th a t eileme* 
•per oe» m m  i f  p e re to tisy  fo r a long period of t in e ,  should 1 2 3

1) forykioe, op «©it« at p* 26» " ''

2) o.y# btrepp, C.xnnda<lgo ( t e e  Posttiven vaiteerroo^n» 1921,
p* . . .

3) e*y* P r ts l, In Protestation on ¿Droit International» 3 MM
" .. (1932) p . 71» . * -
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reference wes' rmd# ta Britaia#©\faliuré to  ̂ 'protect esa to a t 

certain , la e s ia a  ©lain© in  ■ tfcc'folXewtod word©*

■"'■■■;-.#Xa Bass# c t a i t -dcno'i^olncraéx^'caitoviaóo.'.a'':. 
pro f i t  or dHm concent «sent gul, pour o tre  ■

' 'tacito, n*cn ¿ te li pas »01na colcanol»" (1 )

I t  ' ic , however,; not d iff l e n i t  to TicsaXlso etoeursctcn&e©, 
iir  which ©hear "©lienee; saatntalnod by a  Stato i s  coro lik ely  
t o J indicai© i t s : indifference than a c t e d  ac$ilcBQO»eo« ,
* Whether eileiieci i s  to  to  In terp re ted  as to  ucguioc-

cenco* stato© on© author, ' •depende p r te a r i ly  on fim oircun» 

etereo© dii which s i i ©act i s  observed**. S iis  st&tcxnntt 

while app&reaily Burning up co rrec tly  the le g a l 

nouetholoso Introduces a dassgeroudy BubJoCwive olossont In to  ■ 
th i s  sphere which readers’ the evaluation o f  a  s itu a tio n  

alleged ly  warranting su totcrono© o f soq,uiosconco a  d e lica to  

task*- • • At .11»’ oar© t l» c  i f  cannot;, b«~ d©nied..,that.,.-there. aro# - '.... 
in  f a c t ,  situation©  which do a c t read ily  Io n i fbasiBClvco to  
on “obiootivo* analysis* Sileno© ray  on occasions ind icato  

th e  approval o f  & a t  at© in  a  c o s ta ta  s itu a tio n , t&e?©&a one?* 
a  oonolusioa say 1© iH-*fouad©d on oilier oooacione* ' One 

c e r ta in ly  does not have to  go m  f a r  m  f a t t o i  «ho suggested 
that cc^uicsocaoo ho .not isaptrfetd to a'State which *oci© forth 
valid roaoouii fear f i t s ]  Bilenco ouch as tb© topeeaibtlity  • of .

■ 1) Ssith# op*oit* voi# M t p* $* ,

2) hnoGlbboa to  31- MILÌZIA) P* 1S0# ' .



epocOdag* & véil*ifooM©4,fciir etc** ^   ̂ I lrr irg  ro s a r i  to . 

tlso-.Jisrsli r e a l i t lo s  o f . la te jm tio a a l  Zite tino cdaicclo» o t ... 

tfeo pxoaa mQ&estei fcy, v& ttol.w ul& .ladccd lo  tc n ta m m i to  

&©prirl8£ « lo ie rn a tio a a l re la tio n o  of ilio Xeaet dionea o f 

trbatolllty.caid'ecrt&lnty« fti© in a d rd ss ib ility  of thoeo plcmo* 
houovcr« doso siot o ffeo t ito , fa to  of. otteir p le a s  of cubatalo» 

whlohi i f  woH*fo«afl©d« corro t a  roteai i to  p r e m e tto »  of 
c o u io a t. viti oli mietei hsvo beoa o tto  rw le© raieod  by & loo£ end 

tniorpioiiiod elleno e* to n ila#  hi£k aaanif theeo piom  l e  tlm
ploa ai ignorano© puf. fo rra rd  by tlao o ffes io d  State, u b id ì .. 

n&intains tfcai ì t  uaa noi mime of th© new e ittm tio a  th a t  tod  

a rie ea  or or a p a ri o f  ubai i f  considero I ta  owa te r r i to r i  and 

th a t f aa a  r a s a l i  of i t e  look o f fcnowlGdco« l i  cannai 1© pro­
cu ra i ta  lavo acgulcoced l a  tu© ww  a ltuatlon*  khis plm 
mima  i to  prolissi o f  ilio noforie ty  o f  ..thè t a r r i t  o r is i  . 
e ltu a tio ae  and w lll  lo  d ia l i  u l t i  p resen ti? , vdiilo o tto r  piene 

d is ia#  ab i to  ro b o tta l  o f i to  pre8u&¡ptloa of oc^uloooonoo u i l l  

lo  touetod upon u t a  la to r  »ts## with roforenoo ta  i t o  re to  ~ 
•ronco of p ra to s i l a  i to  fo rcatim i of aa teiciorio  tifi© *

Cm Eotorloty  o f t e r r i t o r i  r.l c ita n tia n o t

. I f  nebulosocna* le  to 1© rogardod aa ito  legai tettale fa r  
tho f e r ra i  ion, o f  aa b is to r to  ̂ t i t l e ,  thon ino Stato p ro s e » !  to  1

1) Vatto!» op«oltt« look. 11« eteepto? 11» para*. 144 { to g litìi . 
t r a a e la t lo a  tey foauick« fasb iag toa, 1316)»

M5»



have eoguicacod l a  t o  t e r r i t o r i a l  o ito ti tm . giving rico  to  

tim h is to r io  claita e a s t to  tíhmm ta .tare „mqmtmd JaaawXeds© 

of th a t s itua tion*  ...„.la other-words r .th e  mw  t a r x i to r ih l  .. 

s i tu a tio n  m is t. hmr& aoliiw ed a  degree of n o to rie ty  ..or put •  

l i c i t y  tlio existence of which i s  a  prcorsgulclto fo r  tho.pro* 

.ouznption of tiiowlodge* . •Pahllotty*# says d'clmoon, * is 

e sse n tia l tacaneo aoquiecicenco i s  e s se n tia l • *•# Aodttlcoooaoa 
i s  often  im plied, in  the in te re s ts  o f in te rn a tio n a l order, 

in  casos w!or© I t  does not genuinely e x is tf  hut without 

knowledge t o r o  oes lo  m  m^uíommim a t  a ll**  ^  Only 

i f  the affected  State* o teev/lcdge cmx I s  proved or nay he 
properly presumed, css t o  S ta te  against t&leh tho adverse 

poccession i s  m oat. to  operate ho expected to  sake lawwa I t s  
o ljc c tio a  to  it*  ^

Iruo , t i e  very so cess ity  of th is  requirement so <mo o f■ - < ■
t o  conditions fo r  ra is in g  the  p reem ption  of t»tulosoaaeo 
has loos ca lled  i»  r¿m a t ion %  r,asy mi author, s o t locase© 

they doomed i t  superfluous o r unnecessary, l o t  fcosaus© th e y  ' 
tools the view th a t  a o laM ostino exorcise of t e r r i t o r i a l  • 
poooocaios was hardly coooeivallo on the in te rn a tio n a l ,

1) Johnson Is  Z t tXXL (1350) p* 34?*
2) Boo to th i s  effect ranohlUe* op .e it*  vol* X, port XI, 

P* 701.



247 t

pleno. ^  ̂  gâüs.ferxMos maintains that *eu peut critiquer
te koeo 1*exigence'te la  publicité eorro étant cbcoltxxeat

'•■v
in u tile "  e s 'd ro it in ternational*  ou ou »0 peut conoovotr use

. . . f <-**
possession eloadestise#* "  ̂ " M s  arfuront eeosa to  bo
fouadodon thO':eitnatiôas"'pTôvûiliÂ 3 'os lend te r r i to r ie s

whichy i n fact#'- hare ecMoved a very bd&fc do&rco of notoriety*
t i s o

I t  overlooks a t  the caae/the fe a t  th a t  th is  i s  by-no-Keens 
tru e  in  respect of n e r t t iro  t e r r i t o r i a l  s itu a tio n s  where 

thoro ex,lets the p o s s ib il i ty  *to ao?ulrft not only a  piece 

of te r r i to r y  a t tho expense of another S ta te9 ‘ but also  a  

Eucabor of x fçh ts  a t  the expense of the In te rn a tio n a l corvwsx 
Hoxoanror* as hm  boon pointed out by fsachlX lef th e re  s t i l l  

e x is ts  tlio p o s s ib il i ty  of a c landestine adveroo possession 

o f land te r r i to ry  ro n ain im  fo r  loo# urdcuom to  V o owner 1 2 3

1) I t  say bo perhaps ar/juod tha t any oXaadostitto :
would not f u l f i l  the roqruireaoat of “Site possession boiiac n  : 
t i t r e  do souverain» since  i t  i s  no t f l»  p rao tico  o f %h&
¿J^auo oxoralH nH Ttu oovoroifn au tho rity  over a  &iv©& te r r i*  , 
to ry  to  do so . in  a  c landestine runner* Sbuo tfco conditions * 
o f possession a t i t r e  je  sotpe ra in  ood n o to rie ty  would bo 
embraced under a  s$i5cIonoaHB27 UswGvert as w ill ■ bo cub* 
eoguently t&ovm* there  aro circumstances^ in  which a  posées* ;
cion cxcroiood in  the nom e l  earausr cad a l i t r e , do a ouvertta  :
cu-y appear to  hero rem ised  unknown to  oT&r "tiiuioar** ,j

2) fexyhioo* oy*cit* a t  p# 75* ' :
3) fo!mson# loo*cif*i coo a lso  to  th is  e f fe c t to  Vlccc?ior9 

op*clt* a t  pp* 200*201*
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ttt the  easo of t e r r i to r i e s  -  tho number of which lo  rap id ly  

d is in ish ln g  nowadays -  which are e i th e r  d is ta n t  o r o f s l ig h t 

importance* ^
S e n s a t io n a l  p ra c tic e 1 a lso  r e t o r t s  tM 'p ro o f o f few *

ledge as a  pxcxcqixlcite: for'-t&o presumption of aciule&caftoo»

Sfl&sie* in  th e  Sicputo feetweoa Groat B r i ta ia : «ad tfco ttoltod'.'States

re la t in g  to  tho T it le  to  Islands in ¡gacag^Aiuodgy Y*mr* tfeo

United S ta tes  Agent coat ended th a t  "fca fo ra  a  r a le  o f fu tu re
boon

notion i t  was repa ired  th a t  ^.t should >»«» hayo/teiowa.had
/i) |

aotmowlodgod« * '**' In  the Alaskan Boundary lisputo  botwoon
tho cano parties  tho United ufcatoo assorted tha t B ritain*0 

f a i lu re  to  protest ought to bo coastruod as her ©Ssiuieoocaoo 
In tiio Arxricaa exorcise of authority omr t Jm disputed t e r r i ­
tory# £hls$ argument was saot with the following reply on 
behalf of Great Britain*

mTlwj say a l l  those thing» wore dono end wo never 
protosiad* boll* you cannot p ro to st against ft 
th ing  you hove never hoard of** (3)

And fu rth e r!
“How i s  Crest B rita in  oa any ground of 3 as t i e s  
o r f  aim-ass to  bo affec ted  with knowledge of 1 * 3

1) Xftui-hiXXo# op*oit# vol* I* p a r t 11* p , 761# . ,
2} *j3oro* In tQ rnatloaal Adlti-Uorfelirta (Modern Carton) 1933* vol* 

VI* p# wiiTfftaXicW''tt&uoa *""*
3) groooodinr-n of th e  aiftefean Boundary frilu tn a l# vol* VXt* p*



, *eue!i proocèdlrcs and aociuicsconco in  thaoff • * » 
Saroly a t  lo e s t  w> ©houli baro tod  cono » a lice  
o£ il*  end thoxa le  n e l ©|ca a  obadov o£ pro­
tone© th a t uo fcaow it#*  (1) '

fìlsdlcxly» tho fa ilu ro  of Spala to  to l le r i lo  t o  r  IghtB
o£ tho Eothorlm lo over tho le d a s i o f baleno was © ridataci In

tho  United Stato® Ecaoroado» fey tho fa c t th e t *tfco Spealoh

Gaversaoat had no reseca to  ©appose th a t tho Satheslonds

Coromacnt ' elnlnod ©overaigaty over tho teismi* • ^

¿ud&o làiber la  hlo swaxd appoare to  bave rojoctod tho
Uhitod States* cubnlasioa oa thl© polnt« II© r o to r e !  to  :
tho t o t  t o t  tho display’of g w o rm m ta l to c t io a o  over tho
lo land • ■

•ha© boon epos and p o tilo  ***** A olande©tla©
• . ©xerciso o£ S ta te  au th o rlty  ©ver esa inJmbltod 

to r r l to ry  durian a  conoldorati© longth e t  tin o  
- ; would ©©©a to  b© ispoasltiLo«*- (3)

th© *op©a end, putii©  * © torcoter of th* lie to r in a ta *  display
of ou tho rity  ©ver . t o  d isp u te ! ie lnad  b®®&© to  he?© lod t o

© ato n t e x b ltra to r  te  t o  coaolaeloa th a t Spala must lisr©

boon ontr* o£ tbo s i tu a t i  sai j r  «miXlng tfc©r@ and e«ttX4 n e l
cosBoquaatly tevek# s  p ica  e f  ignorar«* 4» support off ho*
olaln#

1) Xbl4«'afc p* £53« . * 3

3) c a rn i voi* i i # p* cca*
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■. :fîio mteos® of t h è  àsgla^lorwogliis d i s p u t e ,  l a  f î t #  -  

f la b a rieg . case ..aise immà  to  a  > 0*7 -'la rg o  e s te n t ©a tha  asna 

considérations* . .Botti tho n a ja r ity  end n ie o rity  judgeo onia* 

¿octod tlxe question o f tho v a l id i té  o f tfce fioxvc&loa eyeten 

o f do lin ita tion»  in te r  a l io * ta  tîio t e s t  of tho n o to rie tà  o f 

tho cycles* and' i t  vco eom aa ground betwee» thm thaf# only v 

i f  i t  could ta  prorod th a t  tho United Singlan Imd in  fo e t 

coquirod leaewledgo of t i l ia  ey s tsa  and i l s  sethads o f ap p ll •  

cation* could thè  Sortroglm cyctm  be b e l!  arfoxecablo 

egoinst lier* îh e  d ifférences o f opinion vftlch d iv ido! tho 

Court l a  th a t caso uoro not o f  a  logad ehar&atert they vere 
derivad fro a  d lffe ro n t in te rp ré ta tio n s  givo» t a  tho sas® facta* 

Thû e a je r i ty  feuad th a t tha ap p lica tio n  o f tho base llsea  

cyotoa by iorway Jmd «sehieved. a  dogroo o f n o ta ria t?  and th a t  
Créât B r ita ia  m e t  îmvo Imm mnxe o f i t*  Xt was en th la  

ground th a t  tbe Court hold th e  Korrogisn ûjutm t e  t e  ©»force« 

abdo* l a  cay case égalant the United JCiagdo©« ^  £h®
n in e rity  4n%es* ©a th o  otlier hend* fctXd th a t  tho Ssrifügian. 
cystoa %më n e t mdo tenmm t e  tîie werld, th a t  t h t  United Kiagdea

1} ICI îïoports* 1951* p* HQ oliere tho  Court s ta te d i *fh® . . 
n o to rie ty  o f tho fe o te t the general to le r a t le a  of th e  dater* 
n a tio n a l oocsanity* Créât Br itala*©  pesi t ie n  l a  tlm lie r ta

■ Cea* her &m  in te re s t  l a  th e  question* and h er prolongad ah* '
■ 8$o s tic a  vreuld l a  aay eae© warrant $erway*e e&forecseat e f  
hm  cy s tm  ©galant th© United Singles**
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mm  no i tarar©' of i t  en d 'th a t ‘«ho'eouM ao t bó renard©4 a»

tarSng eo^uiosoed la  it*. ■ Staiti Jtodge fiollair «aldi
* : : *•*•«« I  do no t co as id e r:th a t  'tW''Vnìtc<l Uncdota

vao ettaro . . . .  e t  tbo exiotoac© o f a  MormQim 
cyeten o f lor^r baoo~Xinea conzìootinc mxtmvmò 
potato boforo tì&s disputo begsn** (1)

JsrJt de% t Read fo lla lo  c u lt  by ciugrJUi£,iap tlm guasti©»

in  tho follow ins uor&ot

*1 e&anot cero té, roaehiag tbo conclusi©» tb&fc ì t
lina a o t loca preved .th&t th© JBorwesiea cystaa 
uso rado fcaotm to  th* worM l a  t i m  mià $m  euch 
a  cannar tim i othor Battona» iaolu&iu# tho 
Uoltoa Ein^don» know a b s u ti t* *  . fa) .■

Oinildriy* .la th» intarotlea casco tìm  Bhitod Idt^doa etretsed
«

tfce fe c t  tfcat tfce B ritic h  M alu istra tloa  curar tho l ’sHdand 
Islanda EopoMoooioo hod baca *utiltccd  end M ainleiaeod *••• 
opcmly*" C3)

I t  appo ars  po rtinoci ab th ia  lune tu ro  io  tu ra  a tto a tìo n  

to  sono o f tbo.guoatio&a attondont tm tho principi© o f ro to  » 
rie iy »  tho  r a s i  .lssportant o f tò io h  aro ih© followin^i

{a} I s  no tifica ti© »  of th è  ootabllate#iit of a  umt to r r i*  
to r ta i  c t tu a tio a  a prorogai©!!© fo r  I ta  aohievlns 
tfc© roguirod dogroo o f n o to rie ty  and fo r  I t a

1} JMd« a i  P* 1 S 0 .......................... ' - ' ' ;
2} Xbid. ab p* 20f* Boti* du%© Molair «od 3uà%& Xicod dimiod tìu 

esistono© o f a  *liorwe^laa eyetee* l a  thè d ispu to! m?&m$ bui 
d iscusso! tlso probi©» o f no io rio ty  <m ih© mmmptte a  tìmt 
euoìj a  eyotem did* l a  faci* ©osici*

ICJf
3V ¿ a ta ro tle a  ©acce» yioaftinfla« Orai iU c,contar, Bosamntp» f* ff  

eoo ale© to  thè  ©aro ©ffoot tbid« a i  p * 49*



• y: y i-y - i n s t a b i l i t y  t o  ilio S ta tes  adversely effected, b y ''

-, its* iaotytioaf :
' . :Cb) f s  .wMt i x t e s t  tsöy ttio 'concept 'Of 

,;.;y y y y.yy feoctflodge-bo re e o rto i to  i s  c æ e s  vâiom a c tu a l . 

y: : toowledß# o f . th e  -eff«otad Stato' oaxmot bo proved?

(o) ï a  wlmt 'elrotmetanoea moy R'pXoa-of:é3»aóat3lé

: y .y;y ignórese© be raieedf v r
.-• yy.:', S ty l«  ta©»© problem©. tîmty w il l  be .prei!©»bly dasib. wtt&y

la  th ia  oeotioa* '-:. ■■;■■ ’y'.yyyyy. ŷ y''yyy .y y-;

(1) Jm notitio a tlo n  a  nreyoattislt©  of. no toriety?

: : * iro tifloaf ion.* , i.: m ye :;%p®Äi4iaf y « ;:ä # ytiÄÄtoaX:- fe »  

f o r ilio mmomim&tlm: to  ' obliò** .ôtât©© o f  'oortaia; faat®' 

evento of .lia áürfebor points oat
th a t  a  d is tlx k s tià i 'i^müLÄ b# ûmimMtmm. 
obligatory n o tif ic a tio n * . y y.la. most oasts : n o tif io fs ti»  ,táh»a : 
placa voluatar¿É3r :btoirns#..*0teta* .oaaaot-...It..com i â e m ê yyy 

embjoot to  eev te ln  d a t i s i  w ithout 1̂ï̂ iî1#%oy o f  yt&o-;iôçt#"' '®4 
oreaba vhic& givo r is o  to  thorn.* ^  n o tif ic a tio n  lo» boy* 
orar* oH igalo ry  "in cacao labaro i t  has feooa ©apreosly

1 ) 0pp©ahoi»* = o?»cÌt» ■.tò l t i ' Xf-y-p*':-Ö74* 
S) Ibid*



s t ip n ls to d # , .^  :,,# ® rt £rm tbes® casco tfcorc dee® not oxl&t

in  In i ®Emt iena! dUnrimy duty of fo rn a i no tifica tic i!#

n o t i f ic a t ic i ,  :t!iQtt^,\D97.imdlca<btodX7' t o c  i to  eolu tory  o ff  ceto

in  ;■ e® ,far a o . i t  precludo® easy affcc ted  S tato  trota ololdlog

l£09r&&ee - a t  : & l a i o r . stogo» ilsuo, viitl® i to  deo irafc ility
cajmot bo oollcd in  quo s tim i, ilio ro^uircnent of formai

n o tif ie a i lo a  lo  not m  o tlig a to ry  ru lo  o f law, sosto whero

eaeproso p rov istoa  Ima te sa  nodo to  th i s  sffeo t»  Jfcdgo 2&ib®r

oooro to  lieto c ta ted  co rrec tly  tfco lo ^ a l positi® » oa tu ie

p o ìa t tóiea &s aascrtod  in  M a &*&rd in  tho ta lu n i o f Painr#

caso th a t i  . - - . . ,
*»«»** n o tifica ti® » , litro  imy otfcor fo rse !  ne t, 
osa cmly lo  ilio condititm  o f leg d U ty  «a a  ■ 
conaoquonc© c f m  o rp l io l t  ami® of Xm* A 
ru lo  of ib i s  fclnd adopted ly  ttm few era in  
1S35 f a r  tho Atrio®» oontimmt dee® mt  apply 
a® pian® io  otbor regloos«* {2}

I t  m a ©a th l s  ¿ground th a i 1® disnioaod tho  À m riom  cm »

to n ti« *  lim i Spaia could ao t havo ìmm a fe trite ted  w iià a  

taotflod&o of tho S otlcrlando1 d isp lay  o f  authoxlty over th® 

d ispai od id a s d  mine to  oa aioenoo o f a o tlf io a tio n  oa box

1} Se® o«o* Artici® 34 o f t i c  Sonoro! Aot o f ili® 1035 B erlin  
Cerco Coafcrono©, wh©r© i t  ms  l a id  down tim i thù v a l id ity  
o f  ony Stetur» ocoapatloa o f  A£rioan tmevitmi m  wm  ces ila*

. &smt ois i to  p r io r  no tifica ti© »  to  ili® ©tfecr Powcxo* , ,
2) TCTXAA, voi* IX, p# sea* (I ta lio ti  l a  originai}*



2 m.

paart :to tim t ©ffcot* sto- JtetitratoT-Obold that * m  ©tat- »
ca tio n  far to © tor Invero i t o
eetablisfanont ©£ cnieorainty m®% t o  Sancì States or o f thó 

dlopla^ ,of; Bmmùigx&Y in  t o s o  te x rlto r lo o  dld not © slot.* ^  

<■*:' ■ S ia i la r ly , i s  tho Cllpporton TslaM ©aso, l in e  t l e t o r  

t o m a i .  I l i  o f  Xtaly in  h i a ,:avari', ro ioo ted  tho Hssdoan'exm--  

nonfc t o t  foa^al no tifica ti© »  was »' p rc rég o ls lto  fo r  a'iawful 
oacupatlon m i  t&at fòrunoo cfooold no t io  reooc:nìso& a© ili© 

Xauful ocoupant o f  CUppartoa Icland teciamo ©li© Imd »o t n o ti­

f ic a  o tber logoro o f ber oeoupatlon. iho a rb itra to »  di© » 

solcaci t l i is  acoortto» in  t o  f o l l a t in e . voxia t
. . •^a/r©eaisrltd 4# Xtooap&tlo» francale# $ ignoti 

©è© niqo ©a douto paro© <ju*©Xla n*a pus et© 
notlfie© m h l aatrec iulssem^®* M s  l i  £snt 
obo©:nr©r quo ^ r m i m  do «etto
notificati©» a ot© stipu la  per l ’ort* 34 do 
I t o lo  4® Berli», **,** qui • •«•* » t o t  pa» 
applicali© e» ©ao pr©oei>t, a (| f t  Xiou 
4* estimo» <j\j* la  notoriet© donnea d#im@ fapoa 
gualeonqua a I t o lo  «uff le a li alors ■ * « * • * (2)

1") ibieu
2) lild *  p* 1110| I» t l i i a  aase, t l i o n c l i #  t o  frenCh ctoceulAt* 

ln  IXonoinl» pubilitod in tho loo&l JEugllah. p&per "Xto ¿»oly« 
noeian" o f 3 Beceaier, 1033# th© text ©f Ui© itircnoh deolara» 
tio a  ©f eovoroienty ©ver the Islam * irron a  porasal ©f tho 
j u s t * t a © t © d  p m e s a r ®  o f  t o  © w a r d  1 t  a a e r g e c #  l i o w o v e r ,  t i m t  
tiiio putlloatlö» via© »st rc&Gr&cxl iy  tfe# ©»iityata» o» a 
fom al notifieatio», M t  rsrely  an ©»© ©f tho aota ttro»£h 
which ito  coverei£»ty ©f franco ©vor tho Island nanifootei 
i tc ö lf  i»  a nannor npproprlato to th* pro»
v a ilin e  thoro*



for' ilio oak® of completes®ss I t  should b© mentioned, 
however, th a t States have in  the past tended to question 
other State»* righ ts  ever certa in  te r r ito r ie s  on the ground 
that they had not teen formally no tified  of ouch. instances 
of occupation. l’Ima in  a noto delivered on 10 August, 1863» 
to Senor Xasoara, .the Spaniel! Minister in  Washington, the then 
United States Secretary of State, Mr. Soward, maintained that 
the spaniel! claim to a e ix -aile  marginal bolt of te r r i to r ia l  
waters o ff the coast of Cuba was not enforceable as against 
other States, unless » it could bo shown that on i t s  being 
brought to th e ir  notice [tho United States] acquiesced in  i t ,  
or tha t on i t s  being brought to  the notloe of other lowers i t  
had boon co widely conceded by them as to imply a general 
recognition of i t  by tho maritime powers of the world** ^  
More recently the french Government seams to have taken up 
tho same lino  of argument wìmn in a Moto of 7 April, 1351# 
given in  response to  a United Kingdom request to s ta te  i t s  
a ttitude  towards tho un ila te ra l extension by States o f tho 
generally accepted lim ite of te r r i to r ia l  waters, i t  was 

occerted that!
• le  Gouvomement frangala n*a Jamais regu,, par 
la  vole  diplomatique, no tifica tion  ém  réso* ;
Intions ou propositions adoptees, do 1945 à

1}  Ilio to r t  of th is  not® has boon printed in  W*tto  *.* In ter*  
national Law D igest, 1906, r e i .  X, pp, 709-712. "



)
:..>„.1 • *19$Û* p a r- le  Uoxlmie* 1# d i l l i ,  la x a ro n ,

“ X óeta M ea e t  l e  Salvador, ayant pour e f fo t  
. ,,,/ d® e terea?  la - H a l te  do len re  eaux te r r i*

; lo ría les* *  (1)

I t  le  c u te itie d , howcnror, tfcot tboee ieo la ted  ron lfoo t *

: a llo n s  do not tx u ly  reflecrt 12» a t t i tu d e  ta b m  iïj» by dater*

■ na tional leur on th io  top le  and tirnt thoy o rs î» a v ily  ont* 

trolghed by thooe eu th o rltlo a  whlch ham  Alopemeod ir lth  th e  

condition  o f n o tif ic a tio n  as ono of tho r  oqulrsseata fo r the  
le g s!  v e n d i t j  o f a  t e r r i t o r i a l  cltanfo» lîoroovcr, i t  gheuld

t?o borsa in  a lad  th a t both ilio ¿ se ricea  md Xroneh so tos ro* 

fo rrad  ta  abavo wer® cosccmcd v ith  r a r i t i s o  t e r r i t o r i o  

c la ie s , asá sine# rn ritis©  t e r r i t o r i a l  e itu a tla a o , by tfcoir ' 

very n a tu re , aro  le s a  «xtatorloue** ouing ta  thero  betsg in  
general fower opportaa itico  o f can if  r a t  Ing » ta ta  aathorlty* a  

reaulreconfc of n o tif ic a tio n  as regarda «nich d a t e  nay 1« 
porhops acro  tmdorstandablo, o rsa  i f  s o t  ¿ u e tif ia b le , f ro a  

tbe logo l po in t o t  view* Xn an a r t i c le  ©ossmting m  the  
Judgsioat ronderei in  the t l c h a r t e  caso* #oh&aoa mékm th e  
in to ro stin g  observation th a t  «States ero o ftea  icaaxœt o f 
©adì othaxce lé g is la tio n  in  the r a t t o r  of t e r r i t o r i a l  uretere* 
Ivon a  m r i t l m  S ta te , euch as the  United Xtn&aan* imâ m  
îrunilGâgo c f  « a »  of the  o f  otfcor tftatee p a t In  us 1

1 ) ìlio texfc of thio noto he* boca reproducid in tfce âxglo* 
tlorwegiaa y jgM rM i caso* 
vol» XV* p* 60t>#



s m
f' %

midonee fey llorway ávxtxig.Mi® proceeding®*» ^

; ; I t  ' say W  eafoly  no ln ta lned . th a t  sa  efeílgatioQ.. fo r  

f o r n a i n o tif  ieation ' io  not ineamfeoiit. upon a  ..S ta te . o ls ta lsg

o n 'Motorio^t i t l e ' 1 a n d  that i t s  « o l a - r o l l i o  r e s t s  f a  t h e  m l*

dentini eplior#» eine® I t  facilita te#- the:, proof: of; other 

SfcatOÉ** jfcaov/todßo -of-'the- to r r ito íla l  a ttu a ti« -'&▼!*&;. rlei*
to  t ho Ilio to rlo  oints* According to  Boss -  t*he uiiros 
expression to  the trend  eorrosi ly  ßoiroming the f in id  * *a 

forcai declara tion  of occupation or n o tifica tio n  In not ro*  

gulred feat o f ocmroo io  oftoa  to  feo rocormsadod fey voy. o f 

proof. • ^

(g) Constructivo loioWlefoo»

She afeaMomont of the  condition Of formi n o t i f i c a t i «  

n ecessarily  loada to  the adoption of the  concept o f  0 «  -  

o tru o ttre  faaawladgo* l a  fact# m m  o ften  than not* I t  la

1} dolmeoa 
P . 145,« - ~ , a t p* 1€^i ii« 54* Saler profel®Twill feo
olafeoratod apon whoa d is « » e in s  the problem o f e
iaaov/lcdgo*

problem
ÏC14 <1952) 

fu r th e r  
eaaetruotlve

£) Boss# op .o it*  p« 14T| , çeo, however, teuohill©# ■ wlie s a la ­
tala® th a t * ls  »otoriet®  d 'une p r is e  A® fiweeeoioa. no 
©aurait dlopencor do m  n o t i f ic a t i  ont 1* sd®a t t r e  -a e ra l t  -'
ouvrir l a  porto mx  atoo e t  rem ire poeslfeloa Moa dos ma* 
U lto » *  (eoo fatichili® ■'» op .o it*  vol* I# p a r t 11# p* Ï39)*



v Ì7 tu a lly :'Ì£!^oeciÌ'blo';tò provo a staio*© actuel Icaowlodf© of  

a ir iv èa "territôrtal eit«atioa# ' Ccnoeaiicntly, International' 

law fcas té- eatifi^r i t o o l f  ty  resorblc# to  Üi& concept oS cofo» 

©trucitir<3 iaovieàce* tbua eu la iitu iin s  fi» ini©ronco bascd ©a
th© conduci: of ; States 'and i l e  ¿onorai c ir c u i t  casca ourrouading

a aiitsaiica farina ©spreca proof o f actuel teowlcdfo*

- - : £horo 1© ' l i t u o  doufet t in t  întoroailonal law roaàily
iæputca cuch cena traci tiro knowlot^o to 'tlis  Stato© offeofeed or
lilcoly to  lo  effeotsd  fcy ili© acquieti Ion o f  noie te r r ito r ia l

rigato* prortdcd tfcd «nrldcnca •  t&lfih la  ty  i t e  vory ©star©
«

o f c ircn rn isn ila l. c&araoter • tssUett&i&Xy points in  tim i
direction ©ad lo  noi open ta  d ifferen t in i erpr©t a lions « 
lorhapa tko noci atriklng ©xcnpl© o f tlio rm s^n itlsm  o f th io
principio ir* international law io  ilio Ptnhovlcu cimo w lo »
tiio Court n tir ltu téd  to  il©  United E&a&Soat a eau&txuotlvo 

ìsaovlcdgc o f thè Koxtrefl&u © yeto o f ofcralght lanolines*  
reo ea^ority o f t ic  Court teak thè tiow  tkatt

*as a Coastal Stato on thè fiorili fica* ¿jrooily 
intoroatod la  th© t lsh & rlm  in  ib is  «rea, »  
a narltino power trod ltlon o lly  ecoioeru©& with ’
i l i ©  l a w  o f  %ìm e e &  a n i  c o o c c m o d  p a r t i c o l a r i ^
to  défend t ic  froodoci o f ilio  0 0 0 0* i le  Uniteci 
lin^Ooi* e ^ 4 j m ^ ;2 t B4̂ L Ì S ^ t ó  tfca 
Poorc© ©1T&63 yU cU ¿¡na a t  eneo prorokod & requoat; for oxplanatlo» fcy ilo Irmoh Govoraaòiit#ìc

1} ICJ fioporto* 1951# p* 139* (I ta lic a  addod)*



îh n s . tìm Court* • fcolns imatìlii to  imtiko tim United fisgdaa*« 

ac tu e l ^teiouleáge-of th è  'oystea ' opp ile! bj gorwty* «entontecí 

i t e e l f  :v ith  ro ly ìng  mi hm  eonctruetlve Ifflowledge ' ©f 

ayote®* t&lOh' -vnm feo® a  vo rio ty  o f otroncatonaca

uhìeh Ind ieatad to  thè. Court9a e a tts fa a tio n  ihafc th è  United 

Slnfdea haà " in  fa c i  he#®«ram~ o f  'tho ■ loowtgleu oyete®• .

And t t  trae ' hccouso of th o lr  dieagreo&ent witfc tho  m jo r l ty  on 
tl i ía  point-, th a t - tho d issou t ing. ¿udsoe rea&hod a diane t r io a l ly  

opposod le g a l oonelusioa* fhey too  « tartod  £tm tfao sona 

le g a l p rantees and pocod tho çuootton «hothor th e .United .King*, 

don oa^iit to  hm® bmn mmra o f tho ttorveglaxi oyaton* X»

fact* the ¿ re a ta r  p a r t o f  Jadge üe lîa ir1® dieoeaiing. judeoent 

io  doyotod to  a  oearehdng «u tlya ie  o f ih a  qxmntlon *whm9 i f  

a i  o l l t d i t  tho Unit od Kingdea. Governarmi fceoos&e «more o f thi® 
cyotos, o r whoa cuffht i t  to  hcr» heeon« tware hui fo r  i t o  om 

neg lee tt in  a c l i s t i  ter& lnolagy whon did  i t  roce i to  os tu a i 
o r oonotruotlv© noti«# o f  tho  eyatent* ^  Unit# ItoSal? . 

tooïe tho view tfcat th e  United Etagde® oonld n e t to  a t t r ib u to !  
w lth o ith e r  ce tan i o r  ©onatrueiivo toawleâg# o f tins Koruoslaa , 
cyatoa end th l*  iros ono of tho ground« fo r  Mo f in a l  ©m * 

elución th a t Korwsy had n e t eueeoeded in  p roring  har M oto rio

1) Xfcid# a t  pp* 171-172* (X faliea euided).
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In  t o  following wordst
• to c o  ac ts  wot® not i s  tho dark, hut £«.bltetty  
r-wurgtYm to  .thorn* ill.Gom am o& ttt o f th i s  ; r 

dry » .th a t I s  f i r c t  c la ss  foyers •  aro generally  
lajroxKs®ft:-lii.-r®ew?4.:tD public document« * * * * to
tre a ty  s i  JStorohaso was tb© oubjeof o f  lengthy 

■ : debate la-GOug*®*® in  1868 end i t  I s  a  v io len t ■•
preparation  to  cay th a t  th© B xitteh Ittn lo ter. oft 
tashlsgtoa.iisii ns lnjoM«%@:of - i t#  ' t o  th e  eon» 
t r a ry ,  wo. may sa fe ly  assume-that ho had f u l l  

, toow lt% #i. f a r  ic in g  th ese , an a le r t  a a l  &bl©
. . &®preo<mt&tlve o f M s Go vormjort, yon may. to  

« a r e . . that,» tlilisg .appottrod  J n  ,the 'offl©itfi. pub*. .
. . Ideations th a t did not pens under t i c  cyoo of

■ M s secre taries«*  C1) : ' ,
. I t  is ra th e r  revealing  to  co n tra s t t i l ls  statem ent, made 

In  open Court by a  duly accred ited  rep resen ta tive  o f t o  United

s ta te s ,  ■ with a  otat«s©nt th a t  had been mads come fo r ty  years 

e a r l ie r  by the  Amrloan Secretary o f S ta te  Mr* Coward In Me ■ • 

note to  Conor to o a r a  which has hoc» already re fe rre d  to  above* 
Xn a  manner which i s  hardly compatible w ith  th e  b a s ic a lly  

co rrec t v lm  p a t forward by Counsel fo r  t o  Catted s ta te s  l a  
the ¿l&z&m boundary B tsaute» SSr* Seward in  Me note h a d ' 

assorted  th a t •m tio n s  do n o t equally  »tody each o th e r1®
S t a t u t e  b o o h s ,  a n d ' a r c  n o t  c h a r g e a b l e  w i t h  no tice  o f  n a tio n a l' 
pretension© roo ting  upon foreign leg is la tio n * *  ^  . 

f e l i i l o  t h e  f i r s t  p e r t  o f '  M r #  Seward*# a  ta tm e n t 1 »

1 }  p r o c e e d i n g ©  o f  t h o  A l a s T c t u i  X ^ o a n i a g y  T r i b u n a l *  v o l *  V I I ,  p * 9 1 l  

2 )  IIcore, In te r n a tio n a l l £ a t  Bl/root* 1906 , v o l. 1 , p* 710*
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3&© pxoì&m tmûheâupm byMsv wmf&û, : r a t  vos, houo?©*, 

a  moli y ld a r mâ 'méo'hœpl&x '^aestloai to  xùmh cxtont arsy:ô 

S tato  'Isa 'a t t r ib u t  c l  tritìi teowlodg® ùi ".eaiothor. fctato, e log lo  •

'Ic tlv e  u c ts t Zti othor mitâm e;m & S tatavro ly  o» I t  w n^is’d- 

uosa o î  o tta ?  S tato»•-doseatte  nota ao/th© te ls ,fo r .- f t .  p ic a  e t  - 

exeusatlo ignorano©?

(3) Sho filee o f  rxcuoabl© tgs^yytnoo»

ïho p ica  of © scusabili ignorance o f .othor S ta t e s t a f f l e l à l  

co te , Ima, oa t ho uholo, xaxaty t a n  xjucoosefUX» Xt oppoora 

to io  nowadayo a  generally  ¿coopto! p rinc ìp io  - tim i II»  lo g is  -  

Xativo end otì®r pub lic  m asures of a  S ta to , ernie t©& and «ppliod 

l a  tho ordinrry  r.cmn©f, or© presane! to  to  fcnom to  othor 

S tates* îüiis lo  peertleulasty tru c  of le g is la tiv o  cota hearing 

ximdLùttùztbl? lispllo&tic&B roae&irc beyend tbe f ro n tie ra  of th* 

om etta#  S ta te , uhi eh ara tberefo ro  erpeoteâ to- to  ra ro  cleooly 
o c ru tta ta o ! by o ther States* " la  tho caco o f a lé g is la tio n  
Vy a  S tato  ia  vfcloh î f  sakeo a  a la la  o f m  tat&rmtloaaiX 
e&sr&efcor, th e  lé g is la t io n  la  i t s a l f  thè in te rn a ti  ondi ®.ct hy 
t/îiich tbo Stato lias a sc ia rc i  i t a  la te n t les* * ^  .

lls is , l a  tho yighorlog m m § m  u i l l  ho reem lled, - tho 

Xatcxnatiooel Court of Ju s tic e , 1» asnôssisg  tho  le g a l v a lid lty  1

1) Ibid* a t  p* 180.



..p£ ;tha caceeptla&âl ;£qvy©£1&i eystéa :©f ̂ «Xiatiïiil©«.*; toote 

-.«oooont ot taxions üoœu&gim "pots ©£ logisXatioa* Royal 

; Reeoripte. and .Eoorooa c a l ©ad© thés© --lct&inlettro &©ta tb»

; etartlGg-iioinlf o f thà- pr©msui>tioa tàat %ho Oaitsd ICiagdoa ims 

; m m ® t  ©r afc ••.*ny rat© ©ught t© liât© 'fcaèa' œmro# o£ th®

• VanrogUoi gyatea o£ doliaitafciûtt' ;and ©£ 8or«y%'©stàasliro 

c la irs*
. dix©' question ©£ tk e  d rp u ta l l l i ty  ©£ tartwlcdgo' ©£ aoot&ex 

, S tate*s Xsgtslatiir© a c t iv i t ie s  tma égala rai©©! la  i l s  fttvrlo«» 

Ironlfm Oll Corrnany (grelltnlnary Objecti on) caco* ^  ' Sber© 

tho Court va© ceisod* in to r  a l l a * ©f the  profclm o f i t e  

¿urlcdlotlon* to© ©f tbe argu&oatc adyanced ihoro a g a t a t  tbo 

Court»s d tirlsd lc tlo a  m s  tfcafc th© Xrantea Xr$©?iêX U ooloratlôa 

o f 2 Ootober* 1930* eod tlio lcr# ©f 14 Cfcao# 1931* tô&veiy tfae 
K©31iô  mgpxwaà tho XrporlaX U eolaraiios t a  %&loh ^raa lied 

adhorod to  tho 0 |)tloual Clsus© (A vtlclo 30 of i l s  ¡Statut©}* 
trare ju ro ly  donsotio ian trum ats*  usro ualo&m ta  o tto ?  

Oovcromsto* trore y r t t to a  ©aXy l a  tho ¿torsion Xoacussgo* fesd 
utaro so t ocracumloaSod t© th© £$ncue-of dation© o r to  mj 
o ih cr S tates* fhm Court* fcow or# ûoallasd t a  ©ooopt th is

«sguscet #iao© I t  wats •uaa’bl© to  oôo vhy I t  sbsuld  h® pr© -  

veatcd fr o s  taki»g ih le  pleo© ©f © vtdsae© la to  a©sgldexatdon* 
$fce Xavr m s  publiât.©! l a  the Corpus ©f Xrt&lim lovai votad and 1

1) XC?'Reporta» 19$2* f  * 92 #t se$»



ratified  during the period .from .January 1&th* 1931# to  . 
January .15th# 1933# I t  t o  thus bam available for the* 
exasdnatlon o f-o ther govemasmta.-during a porlo ! of about 
twenty years* * ^  3S» Court hold therefo re  that fo re ig n ,,
Covorimmta;could not..haro.heoa considerad to t o o  bom m  * 

asiaro of th is pieco.. of I ro n is a . . t e p e t i c  leg is la tio n #
I t  la worth noting th a t  Judge* Ifcckworth l a  Mo dise oat lag 

opini on strong ly  d issoc ia ted  M pnolf on t i l ia  po in t from who 

m ajority  view cad declined to taira late accou.it tho acid 
Irmina law bcocnso of i t s  bdug ®a m ilite r a i act o f a 
leg islativo  body of t&ich other notion» had not been apprised* 
National Courto nay# m  a  natter of course# draw upon, ouch 

Cmsto f a r  municipal purposes .but th is Court su e t Xooîç upon .the 

public declo ra i tons umdo f o r  In te rn a ti cual purposes end eom ot 

ro co rt to municipal le g is la t iv e  enactment s  to expiai» ambigu» 

i t i e s  l a  la to rn a llc n a l acts**
Similarly# Judge lloHair# in  h is  ind iv iduel opinion# took 

the  view th a t  the  Iranian  domestici legl& latlcxt "should be 
excluded fron the consideration of the Court# Its  adisieoi*
b i l l t y  in evidence i 0 opea to qae-etioa m i . i t s  evidentiary
value is  s lig h t.*  1 2 3

1) Ibid* at p. 10?* ■ \  ’ - ,
2) Isld* a t jtp* 136*13?.

3) Ib id , a t  I». 121.



ta ©pitó o f tha  a ta ra  quoto! re  ©errât ion» s á a  hy tifo 

distinculshod su tH oritlos on In te rn a tio n a l 1 k î* i t  is  t o i t  

tîia t t t a  v;ci£irt o f opinion crono to  ta  in  f..vour o f tho pro» 

canotion t t a t  ¿ ta to s  ero avaro of oacîi o t ta n o  le g is la t iv o  

acto*,, l à i s  proscription la* in  foet* torno ont in  ro o t 

casos hy tho r e d i t  io a oíd ro o ts  on t t a  vdl»foundod 

aocmoption tfcafc tbo d ip lo m ile  d is s io n s  o f tho Tarions ¿ ta to s  

aro in  cenerai esce* to  aepuaist t t a n a l r o s  wìth ilio le g is  -  

dativo  dovoiopsonts ta&inc placo in  thè e©nutrico to  vfaioh 
they are  accredito!# lima ib i s  conr«on»censo prcsasiptioa la  

f a r  i to »  to lse  f ic t i t io u c #  ^  2hl© la  ilio rocca» tò y  ia to r*  

na tio n a l t r i t a n d o  v i l i  ra ro ly  lo  pcrcoadod o f a ¿tato*e - 

icsexanco o f o thor States* doasesilo le g is la t iv e  e e tiv it le s*
$h© omis of n a tls fÿ ln s  a tr ib u n a ! in  fili© »attor la  a  henry 

ano »coanoncnrato tritìi thè censo of rocponailjiXity and *rigi» 
lanca t r a d i t la n a lly  display ed Xy States in defensa of th e lr  
x iphto .*  W

flic hypo rccn sltirono© a of States a© to  every . ©atual or 
tetsin ery  throafc to  t ta ìr  _xi£hie 1© m i l  illustra teci Xy th elr  1 2

1) scof honorer* Jo tas on wta r& intaiaa tïm t *©urprialu£ « t 1%
' rsay cocei ©tatos oro ofbon ignorant of eooh ô ita r* s  ' -

l a t io s  . . . . .  t;-<© Unitou Kiacdou hoÂ no toftouledg© o f ©cas# o f 
tho iocroca o f otïicx S fentes put l a  as ©rMone# Xy tarsmy 
ûBrib,1? i t a  procoedinpo { la  t t a  PJrh ?rioo eneo]«" (1 1014 

P *  1 6 6 *  s *  3 4 ) *

2) KûûOibboa la 31 Mî£(1954} P* 161*



CCT*

aroadiaaos ; i o  : o p p o s e . m m  t e r r i t o r i a l . " s s p .  'OlûliaaV:i* o .
t e r r i t o r i a l  c i a t o  whioh.. a rc  r t f lo o tc i  la . m ps priât© ! Xy 

the _ euthority.-- or., nn tor t Im ausp ices. ©£ tiu»: oloixuuit' S ta t i  «= ;;;v 

to.%. in  a  l o t t a r  t o t a l  2. to n n i»  1837» w rlite a  Xy : t o i  

to X io tay -to . ili® U riti oit iltoieter.. to  X i s t e ,  :-'.c»ii.:»tioa'irto 

takoa to  bob»  -£ortngtt08o M fs  o o a ta to d  to 'a f e r to u e o o  -■ 
tStlto look* ^  Honduras» likesitse» p ro te s te !  sgelato  tbo 

"incorporât.ion* o f Sw a Xole&A ky ■ tho tfnlted Stato© la  m  
o f f ic ia l  S a it od Statoo nap. ^  l a  a  Susslaa i te o ra n tta  

delivoxed to  tho ittko o f KéLllngtoa in  reepooi o f tho .Ritolga 

S tou t©  lo to o n  Basato and Créai B xitato  I t  vraa poinfcod ont 
fimi* - ; .

* t o p i l s  pvm  d * u n  o i ò c l t »  t o c  e t a l l t o e s o n t a  
l u s s e s  o n t  p r i s  « * * *  u n a  o x t & n o i o n  p r o g r e s s i v a  
* * * * *  c o s m o  l o . p o r t #  l a  p r t ó k r e  c î m r t o  â a  l a  ■ ' 
Corpagnia tecse-âaertcatoO f charte  qui a  reçu  
t o n a  l a  t ç a $ B  t m o  p u b l i o i t o  o f f i c i e l l e »  e t  q u i  
n # a  n a t i v o  e u c u n o  p r o t e s t a t i o n  d o  l a  p a r t  d #  
X^toglotarr©*’* 0)

f i m o  t o © i a , o  r ia lite  m m  imm4 »  . i n t e r  d i e *  m  G r e t o  

B rita to #*s x c fx a in to ' frsaa v o l a to  ®ny opposition ogeinto tho  _ • 
lue Bica *nap ciato«** XMs a sse rtio n  « a i m st-  osaphatioally*

1)  f i o  t e s t  o f  th ie  l o t t a r  i s  reproduo ed in  Smith» ©p.eit* v o l »  <
n , p . e ,

2) l g r o i m | t g i%m3) v o l. IV»
; ppVïîRj-TpE» ~

3) Saith» op*oit* v o l. II» p* f*



2C8#

. ehaHöasod ty .tfa*-'ttaitsd  U n g t e  l a  :ihe '..sears© ;; .of. tho 

Boundary Dlapoto# ;. ■ Counsel -for Crest B rit s la  ■vigormsly 

. denied 'th a t I t  was the  p rco tieo  o f s ta te s  »to • fceop -a ir lg i lm t 

w atch-mût .tho .saps .pubUehod'- by :th©. o iT illo td , mat loso t /.and 

■'.■by tho o f f la x  o f . f i a t  to  boooss bound .By :.wt»t tfeooo mpn 
Indicate** ^   ̂ . ..uors.-rsoeatlyf". various Chi»#© .maps. ahowlag 
p arta  o f Indian te r r i to r y  as  trader Chines© sovereignty

.:hav® evofcod strong p ro te s t on behalf o f ,.th© lid ia n  au tho rities*  

In  a  noto presented m  10 böpteabtr« 1959« l a  falsing, th e  . 

Indian CoroxaaMmt expressed i t#  r e g r e t■»that lor#© areas of 

l id ie n  te r r i to r y  should continus to  ho shorn on o f f ic ia l  

Chlneso sapo ca p a r t o f China . . . . .  ■ I t  lo  noat extraordinary 

■ th a t  tho Covomnont o f China have no t focad t in s  during t h e , 

peat ton years to  withdraw those fsa lty .repo*  fho continued

c irc u la tio n  of ,tfa»oo,.SBSpo.l# a.ataadis^.,throat..to '.X adlata.- .....
/n \

in te g r ity  and ovideae# of unfrloadllnso#.tow ards Ind ia  **** 

fheos Chinese m p s , a# published by th e  Indian Corerxuaent on 

29 September, 1959 ^  show b ig  Inroads in to  Indian te r r i to r y « 
mainly In  ih® n o rth -east o f the  country* On 19 Boptesdmt9 

• 1959# nr* Jig s#  B erli« ' tho f r i »  M inister o f  Bhutan# .-

1) Broooodlngs of tho Alcateit. Bginvlury grlbtwal# vol.tll, p*528<
2) Quoted a f te r  geestag*# Coatoraporezy iroM vos fo r  1959* P*

17118. -------- -------

3} So# »Iho fltr^a* o f  30 September, 1959# p* 9*



, . . . zm.

protested. ag&lxurfc Chinos« i&pt infringements': o f M.® cm»try fo
te rr ito ry  which affected on area of approximately £00 c inoro
laH es*'^^

i t  was'
. : Stellaarly. m  ■ Booesbo* 8* 1960 f/ r «portad fro»  lion» 'that

ilio tr«at:Gonam lo r o i^  M IM stry/hM 'cosplslma to  ifoo gim o 

tuMlîÆiiwy -Conaway bmmm  of. a. map in  fo lt i»  H I  of ffita 
finca  Atlas of fh# world in  which tho Oder*>Boiea® lin e  Is  
ehowa as  Germany*8 eastern fro n tie r*  I t  vas reported th a t 

Herr von Brests»# t i»  fo rc ip i iSinletor, answering a <pesfci<m 

in  tho Bundestag# complained tha t *ih© Carman fro n tie r which 
tra© © till *v a lid  in  in te rn a tio n a l law* wm  marked by a •barely  

v isih la  d o tta i v io le t lino*# described in  th© key at the foot 
of the peg© as fboundary of foiosa# 1939*% tí»  Woof Corsea 
fo reign  M inistry had » d o  rep resen ta tions to  ffbê ^ia#a lab*
11 Shim CoBpeay against •tues® fa lsa  ofeatomouts**

Ihoso recan t inotonoos of p ro tests  lodged p against *»£» 
claims * Boom to  in d ica to  th a t  E tat ©o do# in  fact# *keop a  - 
v ig ila n t watch w e r  the  saps published by c iv il is e d  n a tio n s1*# 
contrary to  what had b o «  caoortod on behalf of the B atted 

Kingdom in  the  course of the d e lib e ra tio n s  in  the Alaaterm 

Boundary D le im te» ‘ On the whole# i t  seems to  omerg© th a t

1} See »ffhe limes* of 16 September# 1959# p* 8*
2) «gbe fim o* of 8 loembor# 1960# p* 12*
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8Q& prae tico  ■■ alifea hwrt ®onsIat®at5y, r jd n t i to id }tlrn t;. f  » t e s t  

la  araosearp. fo r  -tho- .presorvatiaxxof.ti®  ri£ h to  o f tho,p*o* 

te s t ia g  Stat® sud; f a r  : fh s ; pr© »atioa/© f uaofcïior ̂ Stato* a -ex*- '■ 

oeptlonal r ig b ts  £rom m tu x lu g - ia jilrounotaaoao whor® a 

f a l la r e  te  p rê t ©et wrnilâ araooat to  aeqploeoonQO* Shuci B rü il 

a sse rto  th a t  "toujours fa c u lta tiv e , la. p rê t e s tâ t  ira. a* e s t - 

¿w ldlqpauaat »ocras air® $uo i r a s  l e  cas ou 1® cileno®
/ •» f <| \

équivaudrait a  ira asorafcixaoufc tac ite* *  ' *
îiw devico o f p ro te s t f a l l i la *  in  faci* a  twofold purpose* 

la  tlio f ix â t  instance* tb* Ira i: e t  p ré test, on tfc® p a r t o f  otfcor 

S tates a y  1® in te rp re ted  iraroaning  th a t  tho State® » tr a in in g  

fresi fo n u la t ln g  rése rv â t ions IrntQ accep ta i th e -s i tu a tio n  m  
feeifig l u .oonfosulty w itb tho e x ts tiu g  law* lu  add ition  t e  
tM o •  and fro a  tho pe in t o f  vlow ù£ Ht© formation. o f M oto rie  

r ig h ts  th le  mpm%  appo ans t® t® th® doelciv© ou® * »abraao® 
of p ro tra t  w*p\ ***** lu  i t o o l f  boera® a  source o f  le g a l rig&t^ 

ixacsaieis. as  i t  le  rel&ted t a  ***** estoppel'ex  p roscrip tion** 
P ro tra i i e t eoccrding to  Xauterpae&t» *m m m n ftiel reattivo* - 
son t o f s ta b i l i i^  [whioh] preventa ©tâtes £ron pl&ylng f a s i

1) B rta l l a  3 m  (1932) a t  p* Cf.
£) lautorrieoht* aver {&fann?ino Arem?. C? MXi»

(i960) p . 3 t < r a v ç i r « r p . “ 355:---------------- • • ,*■



and loono w ith "situ a tio n s  a ffec tin g  otJjars** Sho u a m

author aloe po in ts  out th a t  tho "roXcrcnco o f tho f a i lu re  to

pro test le  particu larly  concpieueuc In t o  international 
cplioro Micro '•thd 'aonaal avemiocf fo r  ascerta in ing  disputed 

r ig h ts  through t o '  oorpsloory ju r isd ic tio n  of tr ib u n a ls  era 
co t always"'ovollahloi* (%)■■'■«'■

She concensus of w rite rs  m  th i s  po in t i s  w ell re f le c te d  

in  in te rn a tio n a l praotio© to r ©  tho  lack  o f .p ro test i s  fra*  

guoatly reso rted  to  os t o  proof of ao^uiosccnoo* t o o ,  in  
tho  course o f  tho proceedings in  the  A laoto. B.-*tmdary Ptemito# 

Counsel fo r the United S tates contended that» had B rita in  

believed h e r rig h to  to  la  nenaood, eho would have p ro tested  

ra th e r  than *pen ilt a claim  of th i s  s o r t  to  go unQh&Xlo&£6d 
and grow in to  a  r ig h t o r a t  le a s t  so u th in g  by Milch a  r ig h t 
con'bo perfected**

Similarly» in  tho f r in to d  Argument submitted ly  Vonosuola 
in  tho ycnesuola*Britla!i Cuorana Boundary A rbitration» i t  w m  

pointed out t i n t  *no holding by fo r00» «gainst, tho  p ro te s t o f

t o  state whose territory has boon scl&ed» w ill over ripen '

1) Ibid* a t  p* 396#

2} Ibid} ©00 to  the ceo© o ffse t Verylcloa» op*©it* a t  p* 99| 
©00 a lso  lipdo, op*cit* /a t p* 1ST and UidoX» op*oit* vox*XXI» 
a t  p* 634# v o l . l .

3) i s K & M m i.9 f . .* h o .  . i ^ k m . V e m i w i r j r l i m g a .  v-oi. r a ,  - ..
p* lea*  - *
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■ fho purposo o t dlpXoaatio pxoteot was o ta te !  by t t e  

A?jont fo r  tho United Xingdo» im M.U oro! pieadiado in  tlio 

Tiahnviea oaoe as being a  reg ia tx a tio a  o f th« fa e t tim t tbo

protoottH# State» *havo not eopolof.ood and t a  pxmront a  pro«
. . . „ (« \ " ' 

c c x ip tire  e la tn  böing t e i l t  cp againot thcou* *
ln th© Mii/miero and ~ iDoxohoo caso C ausad fox tito United 

Kln^dan obuerred th a t  in  general p ro leo t record» *ihe optniom 

o f i t e  p ro teo tin#  S ta te  tim t tbo net pxoto&tod e r n t e t  iß  

inva lid  and io  no t aotjploaecd in«* ^  - 

• Bi the  awaxd xendored in  the  g t e t f c d - A rM txatio» bötweon 

th© United Statu» of t o x i c a  cad Mosteo th» Cesnnieatonexa i®*, 

ioctod t t e  to x io m t e la in  o f tbe United S ta te s  Jmvln# nupuixod 
a  t i t l®  by posaos»ion ovar tho C ta tle a l trau t#  ti  noa t te y  . 
fotxnd t t e t  pibi» Kode an Cwexnsseiit bad d-mo a l l  tim t eocld 

bo rcasom bly  xegaired 'o f i t  by way o f p re te c t egsdßöt.the 

öll@0od ( American} eaeroaetasent'” ^
’ Storno tho abaence of P ro tes t aay te  retardad  an tli© 

comer-aten© o f  ib e  doctrine  c f  ac^uiescmoe« • I t  xeofe oa 
tbo csmisption tim t S ta tes  w ill no t Termin »H ont %ihm fco«!

1} ICd* Itu b o riee  casa# Jplcadln«rwt Oral  Axwmmta« fewrae^nto» 
vol* i?7 P ÍT l7 t-3 T 6 #

3) 5 M S  (1311) a t  $• COT*



sr?e.

with a  '• s itu a tio n  ';H]coiy i n  affeoV adversely  th e i r  i t
th e re  ie  the  S lig h te s t ¿ r a t i f ic a t io n ’.for ray 'o b jec tio n  on, 

th e i r  part* ^Covojment* o re .ra t  $roae to understate  th e ir  

c laira#*  ©eye Jndf# neEhir. in: M e : ¿adcr.ent. .in .the fftahorlee 

ease#" ^  .. They;«111' meuslly -glv©■ air.-- to  .their; gricnrraooo 

hy th o 'to m ila t lo n  rad d ispatch  of a  p ro te s t iho purpose o f 
which i s  to  bu ild  up as  almost in s tin c tiv e  dofanoo nec&aal&a 

. designed to  v i t i a t e  cay possib le  in te rp re ta tio n  o f clleoao as 

acquiescence* Thus p ro te s t ray he considered m  the  rraody 

reso rted  to by in te rn a tio n a l 1 m  in  order to  prevent the  
■ excessive app lica tion  of th e  p rin c ip le  *nulo t r a c t  m m m t l m  
' r id e tu r* and the scope o f tho p rin c ip le  re f le c te d  in  th is  
ra r ia  i s  buttressed by what -VoryMos terms * lf#riat#no# dn 
ciouvcBcat in s t in o t i f  do l a  protestation,#® ^

la  order to  f u l f i l  i t s  rol© in  the prevention of m  .. 
h is to ric  t i t l e  from m tm rirj* a protest m e t eorply with - 
various requircassnts* - tim conditions for the va lid ity  of a  
protest w ill therefore ho discussed presently*

■tl)..flw. .con4.tM m .fpy....tt-a.T<Htaifor. of wprotftnt.,
(a) t h a _•&.<»...protect,

.protect has hem  defined by Oppcnhoim tie *ft fonsal

1) ICd »oporto, 1951» P* 162*

2) ..?cryMos» op*eit* a t p* 26*



coiacunlcatlon fron  o&o S tato  to  tmoih&r tim t t t  o ljo e iö  to  * 

a sa c t perfora©! or coutcopiato! ly  tho lattor** ^   ̂ p
Cinrcmreutal e r ig i»  ot tho  p ro to s t •  a  ro^ulrenout tim t hm \¡

. -V. • ■ : /    : ■ ' . ■ • ■ ;!:■
leen c loarly  braught out ln  ih iß  dc-finitio» » la s  found wi&c* }'_ 

cprond aipport cross t r i t e r ò  tóio lavo dovotod ra ro  th sa  

etersory a t te n t ioa to  th ie  probier# ^  Xt io cono»  ground 

irrora thcco r r i t a r o  tlia t a  p ro teo t dcci£u©& to  aorvo -tito. 
purpooo of precorvctic»  of r i a l t o  and o f rebutidos imy pro» j 

evaeptio» o f ac paio sconco in  c ó r ta la  acto or 'cituatitm©  stbould 1 

cranato fron  or o» MhaXf of ilio s ta to  tho r i  ¿lita o f  tállela, j 

ara  p a rp arte ! to  lo  osfogusrdod thcroly« , á  pro te s t  whloh lite  j 

not onorai cd fron  o f f ic ic i  and &aly au tla riso d  cauroeo and f
i

«Stich hao no t  lees glve» a t  le a s t  tutocosactat ratifica i io» aay • ■

tu m  out to  Jitnro lees  lo d ac i in val». filia  principio trau :
cnphnticolly rclic-d upan ly  t ic  United State« JU¿ ilo  couree 
of tho /¡I envío roundnry Eternite# Düring tim psooeodligs of
th a t  caco Great Barilai» referred to tho co»oall&u * 2 « «
1 e tte r*  of 1034# ulloh# a ln  allegad# genre rn ti& Q  to i l o  
United fitßtoa of tho Canadian c la iruu  firn U nito! St&ioö#

1 } 'Oppwiiöfe# o ju o it . a t  p* 8?4#
fi) i*g* Jirfal# a t  pp# Ö1»8fi| mm A m  ßottiuoea# ■■...

1944# v o i.
p # W i s Ä  . a t  p734y*

I .
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fiO .

porpôco tù preserve mitíh richte», to t s  ■expre®»' sitpvl&bic«*

' appears tù h t 8V!k>r£LttOU0* ¿0 'a  m t t e r  o f ««irào tho

.righto  'la  t t o  défoncé of 'vfcitíh a  - p ro tec t i»  m de m a t  to  

fo o t p o r ta to 'to  th e  p ro te s t i le  Stato# mal a p ro te s t rade to  

e r t o  to  BöTenoard. another.'S tato to r ig h ta tri11 t o œ r a e l l y
V

devoid o f  any lo£dL o ffe o t. >•
(d) The .nnrnoco of t t o  nT otest.

Tto purpose o f  tho p ro te s t hna boon already d e a lt w ith 

above.at m no leng th . ■ • I t s  e in  la  to  »ako I t  toowa th a t  th e  

p ro te s tin g  S tato  does not rooo^nlso too v a l id i ty  a t  i t o  ac ta  

a^ s ln s t which th e  p ro te s t lo  directed# doso not condona'thaw 

end does not f»*iilcmoQ to  th e  s itu a tio n  ■ created  o r l i t o ly  
to  ho brought about by euch a c ts . In  G.S*. Hartem®* view 

pro tosto  oro d e s i a i  *pour oapoehor $00 de® note® «piton 

prévoit no pouvoir e v ita r  »0 so ien t to terp ro teo  com e 
fa isa n t preuve do eonoentenent** ^  Smcsoou. e ta ten  th a t  
• l a  p ro te s ta tio n  es t an® d ec la ra tio n  do l a  volent® de ne po# 
reconnaître  som e le v itin o  uno p ré ten tion  d o n e e , tme 

condotto donneo# on é ta t  do choco® donné.w ^  t Adopting ...

1 )

2)

Soo C.t# Harten®, 
edition# of 1031)

yrfo ig  ûti..Prolt dea Goan Hederá# (rev ised  
# p T l ï tV  
v o l . I •

touccssu#. o p .c it ./ a t  p .  149i eoo also to th# earns effect 
Vattcl# op .cit. looî; f# chap. 11# pera. 14lf aeo el«® 
faiichlllo# ep .o lt. vol*. I# part II# p* ICO and dirwx»pf 
Elément® du Pro It International lab ile . 2nd edition. 1930.
v o it t ; ™ ^ ; -----------— ~— “ —



iha ezrto l i a s  o f thought £ i r  Edward Crop, ind ica ting  tlio 

r.otiiro of th e  B ritish  p ro te s t against the  yanarai Casual ¿ot . 

o f  1912, explained th a t  the B ritish  CoTorsnent *wero «a» 

willis?* to  rrivo ground fo r  m  a sse rtio n  th a t th e ir  s ilen ce  

had toon tahon fox consent»** ^  , tho B ritish  loreiisa

Becrotcry earning, likew ise , reso rted  to  a  e ln l la r  reasoning 

wh.cn ho s tressed , in  a  d ispatch  re la tin g  to  the has cion 
Please o f 1021 that*

•wo hmo m m  l a  the coerce o f th i s  negotiation.
th a t the hucelau c ln in  • »** r e s ts  l a  fa o t oa 
no o ther grotmd than tho premsnod mtattm&m® 
of the nations of Europe «»*** St t e w s  ucs to  
ha rnmmSSm^ c a re fu l th a t  wo do no t, by a  . . -
e ta i lo r  ncgloot on tho present occasion, allow 
a  o in t la r  prcamnptien to  ha ra ised  as to  an 
acpuiesoonco l a  the fckace of 1021»* (2)

( 2 )  Mtloii>ntory nretsst*

■ St i s  generally  agreed th a t  e tatoa should n o t, as a  . 
rule, protest prior* to  tho no teal occurrence of tho wrong 
allowed to  hare bsca done to  then , i*e* be fo r o the objection*
a!;lo jacamre has not been enforced g a in s t  then or th e ir  
nationals# -■ Kowsrer, t&oro coon© to bo no • express ' obligation 
to refrain frays such & ooureo of action* 'flam M tiU m  m m

txsw» to  larr© pro tested  on the coseluiilou of treaties  which 1

1) Inroli-n lutlctlotin of gho United s tn te a . ISIg.  (1919) p«470. 

£) end. 6315 (1693) 4£.



thoy considerad m  lìk s ly  to infrióse 'tfeoix righto# or 
evo» ut est e a r lts r  etego# ±*o* at thè tino  wfeoa tfeey co^uixed 

feaowledgo tfeat th* concinolo» ©f mah trea tìo s  veto kolng con- 
tesplatod* SintXarlyf States bava alno protoated fucinai 

logìolativ® aaactiaoata o f otfeer Btatoa * uhatovor tfeoir 
naooo tmg fc© -  which, i f  esforcod» «rould,ln thcjttroteeting 
Statolo opinion,preludio® i te  rigata* ^  ìimtmam ma 1 2

1) t e r  n u th o r ltls s  on ifele po ìn t ma  i&eGlt&oia* l a  30 MXL
. (1033) p . 233» n*3*
2) Ilariiv» regará to  thè views put forward in  Scotio» C# (2)

■ and (3) abavo» whsr# i t  m  enggectod tfeat S tn tm  ma  sor* 
r a l ly  Input od w ith ImowXodg®, o£ ©aofe otfe©r*e log isla tlon#  
thè Xodging of protesta a t euoh an ©arly stage would he 
expootod to  ha thè  ru lo  ra t te *  thaa thè ©reepttoa to  it*  
ih® te e ita aey  of Stato® oa tfelo polnt in cocpXalae& fey thè 
fa o t tb a t  thè  delivery  of protesta lo  isoaally eonstrued fey 

thè roo ip ion t Stato »  a» ao t of nafrlondlineoo on i t e  pari 
of il® p ro te s tin e  State and 1» tfeerefer© i l»  subjeot of 
nuoh penderla# » ospooially  i f  ih® chano©© of eny p ra o tic a l 
re e u lf  are ellgh t*  ' Hoxeovor» th è  transfer of a  In to n i 

.. In te rn a tio n a l d ispu te  ia to  th è  l i a d l g h t  of In te rn e t tendi, 
p a b lic ity  frequontly  feas t í»  effo o t o f drivi»# .ite  r iv a i , 
Stato  la to  m  entreacliod pesiti© » of narfeod1 iMTmmtgamn 
and timo createsi m  atnoeptere of nounting tene!©» «rnleh 
is  BOt fsvourofelo fa r  th® eettlenent -©£~dispaim  * - State»1 
« i l i  tterefer® nom ally  postpona tfe# delivery of protesto 
no long a® posoifel®* ii»s® oonoid®rationo of etatoeraen- 

: iXiljq vrlaáoú  and fra stica ! expedleney ware roooatly veieed 
fey thè lord  Privar Beai in  thè Umm of Gawi&m* Mimé ìiy - 
&r* William lohcc» ii*f • «Uy fes did «et *e©»d m etroag Set#*

• to Portugal haatsme of Ber rooent pelici®® la  tegola» lir* 
Edward lleatfe repliod* ***** telusa/-’ on® la  denling witft 

- e tte*  ©«sferies and trytng to  - infittone® thel* pelicy# 
ocndtng etrong lío tea i© not nooocoarily tìm «sy to  do it** 
(Haacard £Co;mon®l of 28 dune» 1961» voi* G43# Ilo* 136#

, col* 446)*
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■: "baso do n e ttò  fio llE ltatioa*  XX tJf :m  a  
■ pas «a**. (1) . . .. .

l a  fant* tha..fi»3t.fi3as?lQu&u3 cuabcr o£ »aatloipatOTy 

pro testa*  has beca forttioomlac in .rcapoct of doseatio  le g is ­
la !  ion » ta ld a s  coraotlsna t!a© fo ra  of r-roolanatioau or 

doorees * purporting to  ..oxtond hy of uail&teroX logln*

Xatlon tho wi&th of thè area c f n a rrim i tiatorn over whinh 
thoy o íala  severo l£aty» Suoli u n ila te ra l  pretensione of
thè extensión o f t e r r i t o r i a l  v a ierà  havo froxucatly  e s t  w ith  

ilio ©ppocltloa of other S ta tes end havo erohod mmorouo pro* 

to s ta  * o rsa  p r io r  to  th e ir  calore<noat* %<fc/ ,

(3) Pro te s t as a 'bar to  tho moonlgltlon ,nf an
Meterlo tifio»

flia «paesitea Ma boen £ro$aaxvtly rato©! Whethe? prote s t  

In  l t s e l f  can co n s titu to  a bar to th® firorth of iti h is to r io  
liti© *  fhe e u th o ritle s  on th ia  p o ia t áo no-1 &pp©ms t® ìm 
unanime«®» fhero aro Indle&tloaa to ih© effoeb th a t  binp ie  

proteot  vas regar&ed In cesio Instanos® m  a  eu fflo len t m m s  
te r  ilio prervortioa of m  historio t l t l©  f re n  eestiug luto 
hein^* fimo lad in e t weuld m iniata th a t  a wak Stato might 
ren a la  passivo noi» Mensa® I t  anguieooed in  th© e i ta a t le n

1) XM4» e t  p* 241. .
2) Ser a  à e te H e l H a t  o f ruoli protesto» noe liacGlhbon» los» 

a lt*  a t  pp* 303*4»



206*

îsMeh üppearcÄ to  fc© d c tr im a ta l  to  its -  in te re s ts*  t u t
.’♦parco fu fi l  no se ra  pas a  m m  do so u ten ir m  tœcoia ses 

róoloEation» per Íe s  am es»* ^  ;

.- ■.later ©K.tlJoritieot<;fcoiwert" fiad- p a r tic u la r ly  ©uthera 

i r r i t i s i  a f te r  tim --advent i a  1919 c f  q pexroaent in tcm atiem al 

naaklacxy fo r  thé ' jud ie lo i  s e tt le s o n t of in te rn a tio n a l dis* 

putee* mon to limo displayed a  roto cautious and resônreâ 
a t t i tu d e  oa: th i s  point* irosi a perusal o f th e se  eutho » 

r i t i e s . i t  ßoouö io 'ew rc©  th a t  a  e l is io  -cud siripi® p ro te s t * 

.which i s  not followed-up-liy--Aotfcftr •ac tion  * 'eem d t::feo ro*-\...

^8rd©d,.ttow;;ca,.aa. e&eau&to.-»«sady r ier.-: prm itô ihgtiwtfi*& tily..;:’Á
on h is to r ic  f i l l® -£ r« i n a tu r i l i*  ;■; '■'‘.irotéSt.*:;'.'aôéorâi%'!t%f\$bê yf.

'p rcv a tliag  .trend* M il-h o  s u f f ic ie n t  only in  thoc© oases*v v ** . ':
whore tlar circut^taac©©' wer©''©te©U;:i!uitk ö :::p ro to s t;:O iÄ tila tÄ ';,:y y.-.yy A' ;:.;AyAy a--a y y-;. y,̂ AAi. iv-yyy.- .y ■■;■ A-A- AAyy - -a- - . a-----y
the col? icaslb la m %hod for tuo assertion iy  a iitftto o f

V A - ’- - - . hi  ' Á *••■• -'A A A -A yA  r  
A, A-.- • J¡; . . y y ,  ■• y  . ."A -'-A'"

-•••A.■ ■■
■ ■ . -V  - .'.AÁ-y Ay A: il V

--AvA-v; - -  yA A . ■<.-■ \;AÿyyAA?AA;Ay-: ;"A'v>;; A -yyyAyy-
A y-A AAAAA*; AAvAyA-Â y . A. AyyyA A-y/:? A ; yA^A .aAA Á AAA.yÂAAA Ay;'AA;" "'

•' A « " - -' ■ "A--... : - ■' ' ... - '■ •/ Ì A* •;i;'A;.A.v Va a ;A;.1,:.-,A- ’ ;'AAAyA -" A A 'a A ’< ' v.• ■ ' ■■
MIN

AA :■ ■ ' a A V-À 1' :.rA; A l -A - y A  ' .-A A A A A A A y■' A A " A A 'A “ .?-
■ •

................ 1. ' ■■ -, ■■■■
1 ) ÄBdtOOt*AlOO*Oit*v ttt'ip#

A A a\:-A y  • A A y y y ' ' -1...- -y'A
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i r e ie s t  alena will* m t  cuffie«, la  ttmm .

ossea -  t e  «hlcsfc tìm »«Jorlttf •
xfo&TQ t i»  p reterite#  Stato «onda ìm reacomhly; o s^ o te c tie

ts&e furtàer etep® in  erde? te  prof# i t a  e«rim»®se# • Ito

gecst: f s i t l r  asà ■ i to  « in o « #  te tisa tte ii t e  oppose» Ih® aU cg ei 

cm roaehasnto upon I te  xieftt»* fe® #  mtih. marnar ©a oae 

Bight' »entic®*- tBéto"'bu«52ì'’ a»' th è  oa*roraaoo e i  d ip lom ile re­

lation®* rocamros ©f retorsion* and thè refarena® of tli®

1) fha rei® o f oro t e s t  m  m hm  t e  thè  - © oqulsilloa o f d ie te  
r lg h te  m»  diecuecea ala® -  in  a  soiaewhat d iffa re n t eoa* 
te x t  -  lay th è  In te rn a tio n a l t e r  C&màmimk Wf»a I t  do a l t  
w ith ih® draffc artici®® ra la t in e  t® thè Continental isl»Xf*
At thè f i t t e  eoacion ot thè  Cosateci eii* Atèseoretaxy* 14r* ...
X tesg,raiced th è  Quest io a  te o te e r  * te  vtew of th è  p ro tes ta  
aireo tod  e&ateet [th è  v&rteos n&tioaal eh e lf proclamatiocaJ ì 
hy othor £ÓTers&e&t0 •«*» tliee® teol© ratiosa ycfleotcd  t i l t  
p rse tlo e  o f  S t a t o ®  * • « *  i h ®  &eat th a t  c e r n i i  1 #  d a te e d  
tfcat they  tea iea ted  a  to a tao y * *  (gocaPbeeig ©f tà® Xater» 
u s tio n a r  Saar Corasiesion# 1953# f t f t e  «©saio»* voi* X* p*Q6)* 
d i r  Hersoh x^terp& cht» re fo rr te #  to  tei©  ergu&eQt, i t i  mot : 

■ fcaaioally chelles#® thè rei® of prete«!® in  immorsi te  p rò - ■ 
venite#  ih® mcretno® e f  a  p ra o ite e , hot © osfim i W s m f  
te  s ta t in a  tim i *th© p ro tea ts  © storci hy ■
s f a t e c i  tho proolasattono erpreesM. eppoeitlon n e i t e  tho 
©late th a t  te® © onttesaiel ©bclf s p a r l a t e s i  t e  a  c a r ta te  
c o s s ts l s ta te*  to t  t e  e ia te e  e t  r  len ta  m m  th è  super- 
tecunhont mm§  ehìch waa a  voxy i n f o r c a i  natica?*1* |iM d* 
p# ea)* ,



diapiri© to tho"'Onltc&! 35atÌooa'’':ODP--'ta-tho-i'lh tó iii4 tl« stìl C ourt’-'$ 

of «rùstico»

Sfco d ld iilc liin ^  Importane© e t  p ro te s i os

to"thó ecfa lsltlo iì of ¿a h iisforlo .'titlo  mà ' i t i
io  t in  s ta tu s  o f .à '-jiaero 't^o racy ’l>ar» .to bo.’fo llew ol np hy .

..' al-
o ld i t io i /  end nero e ffeo tiv o  roana, io  i&rracfcsd l>y ti©  

cstab lieh ro iit in  1319 o f  tfco foy teaeat Court o f  In te rn a i tona i 

Jùo tleo  and oubooguontly l a  1345 of iho. In te rn a tio n a l Court . 

o f Juatioo# '' Acoordìng'to Soìmmn, mtììo d ivan i o f tl ile  nm 
m cliinory fo r  aoitlisag ia to ra a tlo a a l disputo» Imo XasseXy 
a i t e r e i  ilio rodo of p ro toa i ***** Sho r e c a l i  l a  ffcat dipi©- 

n a tio  pro toni io  o f  rodati od o Intricane© ** ^

lIos/eYor, th lo  tosuLoncy hm  basa p a r t i i  o f fse t by iho 
cosolnclon o f tho Conorai frsrnty fo r ih© fianunetstioir o f 

bar,' io  eoajuaotlon tritìi ih© p rorlo lana o f I r t io lo  2 (4) 
o f ih© C harter o f  tho  tfeltod Battono* wlrl<ùl so ro ra le  r e  * 
e tr ìo to d  tho  p o s s ib i l i tà  o f u sta#  foro©# or tiuroato&j&g ilio . 
uso o f i t f in  lu to ra a tio m l rodatiano» Ilio oatooxia v of -
th io  dovolopmottt io  tim i in tom iatioaal trttam clft osa no 
los^or in a ia i ,  in  additim i to  p ro to s i, mi erl&saco o f a  
r  ©odino» s to  capperi tho prof e s t  tiy foro® o r . show o f fere#* 1

1) .Jolmsoa in. 27 .BXXX».. (1950) p»,J46.



889*

Sha dum ping: clis& to o f i n t«m m tio sd  Ju d ic ia l opinion 

as regard»  .th* ro lo  of p ro te s t in  preventing th o a  o in ls i t io á

of e,n M otorio t i t l e  em mppmimé  tey oontrasttag

deeloiona ronaerod by intonoational tribunals before 1 |1 f  ; 

ctad of tor, th a t date# ytspeetivtly# , - •
fa  the mmrd delivered la  1911 in  the QhessimX Arbi ■* ‘ 

tra tio a  the Cornmlmtomm observed that Heacioo Imi» i s  fsstp  

cfteoee&od in  ; preventing tteo United. Stated .frœa perfecting
■ j

a  t e r r i t o r i a l ’ t i t l e  to  the  Char&aal t r a c t  by c o n s is te n tly  

pro too ting  against ropo&tod Asoricsa encroachments on the  

sa id  te rr i to ry *  She Com iEotosors. f e l t  th a t  Marico «had 

dono e l l  th a t  oouM reasonably bo required  o f i t  ter m r  o f 

p ro te s t ©gainst the  allowed esoroeohnent** ^ ^  : -
M orion lag tim suggestion according to  « lie b  ttsrieo  

should bure followed up hor p ro te s ts  by m re  d rao tien l s te p sp 

tbo Coooleoioners tools th e  view th a t ' *how®ver molt tho - 
liad icons ray  bava desired to  toko physical possession  o f 
the d in tr io t  I o f  11 CtadssalJ* the  r e s u l t  o f m y a t t e s t  to  
do eo would fesve promoted sconca o f violence end the 
Eepufello o f Morieo eaa&eb la  telam i fo r  re so rtin g  to  t o  
r ü d o r  fo rm  o f  p ro te s t contained in  i t s  diplom atic 1

1) te i i m  (1911) a t  P* 007* ( l i d i e #  added)*



eorroepaadenoo»* ^
Th® award rcodorod ln  tho Ohanlgal d rb ltra tlo n  caso ima 

involse d by Iranno la  tho eourso of hör ploadinge l a  th® 
KlsmiiQTa aal forethog case* 5Sto fronda, eontentioa «00 timt ;. 
sporadie -'irontih protesta dgalxurt .varieiti* ssM f ©stet is s t  of 
B ritish  soverelgnty over tim d i r u t e !  te is ta  wer© e n tf ie le s t  
and «sdegnate aeera to  toep oliv# tho alleged  frenoh right© 

ovor tfc© Kln^tiiora and Serehos. ludg© t o r i  C a ra t i»  l a  

Ms diseoniing ¿odgs&nt d isa iesed  ih ia  Ireneh argunent ln  

tlia following w rdm
' *Th® fre&ch Govevnno&t h m  r©ferrod ie  ihe 

a r b i t r a i  nward ln  thè  Cimatasi Caso **•• fhl©
* ■ ■ ' Gerard was andò la  1911 and relßtes to  fasta  

ln  th© pori od o t 1S4S-1695* At timt tisoo 
thor© wm  no international ooort •••« Bat &mh 
a tribunal Im» m w  bota oraatsd  and Imo oxlatod 
fo r  m ny years* fby d td  fnm oe not e t  lo s e t  
propose timt th@ disputo ©heuld bo refo rred  to  

" tM s t r l tn n a lf  m  England Iseo dono, a i t a r  »oro 
• t i m  h a lf  & eoataxj o f  in t t tB i t to a i  and t tu i t*

, ■ ■ le sa  d tg c u » le a f  Sh© s i l u r o  to  s ä « sneh a
propesa! daprivea th è  e la ist o£ rseh  o f i t a  
foreai i t  inay m m  render i t  obsolet© • •*«
I  eoaeider th a t  tb© e e tie a  of tb »  Court ßMhfc 
e&öHjr b© re e tr io to d  or ©resa n u H ifle d  i£  dis«»

. putm m m  eüewod t e  b& prelon&ed lad o fin itcay

1) XWdf n siati© * not© « n t <rt*uolc ln  th# Mxxfeod d rg n m it 
su b stited  hy taMMMtiX* in  th© o«r»@ o f  th© jgroocwdla&i in
H f  A rb l  t e s t i « .  M m

■ 1 t  ©witsa . m i  *YmmmT&9& ©laxe» ©aft hör p re te s ta  
agolnat ßll©ipid B r it is h  usurpati«» Mt# b##n ©o&stiut « I  
«o&batlo and bar© be<m enforeed b j ' i i ü  moana preciiobbl© 
fo r a  veafc power to  mpi^ in  i t »  deollagQ © ita st streng  
onot ©nrei»;, to  tlt© » p tn r#  e f  d ip lo n a tic  re la tio m * *  (es©
Cnd* 9bd  £18991 P« 45)*



•without good reason sad i f  m  attempt wars 
. .,.aot made to  ob ta in  tli© C ourt's  dooloive 
■ In terven tion  tu t  preference was given to  noto 

period ic«! end in o ffo e tu a l paper protoots* 
f ills  ■ citato ,of a f f a ir s  would be ineorpatib lo . 
with tlx© rosin© u d o x  which tho r ig h ts  of 

< each S ta te  would bo cpocified ml  cuexontood** (1)

Em® doctrine ar4 p rac tice  alifca seen to  support the 

view th a t over since 1919, having regard to the  a v a ila b i l i ty  
o f  poracaont in te rn a tio n a l tr ib u n a ls , a  nor© protect eppear® 

to  <&0imt to  no nor© than a  temporary bar to  the formation 

o f h is to r ic  righ ts*

t n  order to  preserve alleged  r ig h ts ,  protests m at be . 

followed up by com evidence of p o s itiv e  in i t i a t iv e  . intend©! 

to bring  about the eofctlement o f tho  dispute In question by 
u t i l i s in g  a l l  proper end available m ans which or© recog* . 
nised  by in te rn a tio n a l law fo r  th is  purpose* th ese  moons

1} 1C3 M m m t o , '1993, a t  pj>* 1§7*1Q8# ' the view was
a lso  c le a r ly  re f le c te d  in tho baited. IXagAsm Reply in  the
yiaheri*» ©as© where ■ It m m  m m r tod that 
protesFTi* by i t s e l f  e ffe c tiv e  fa

m ©
a diplomatic v
th* ©bj#otlon

o f tli© prote«tix& Mmlm and fo r
it© rights ***** A  State viiiuH^cntcdtuTiboiXirwith paper, 
protest© too® not us# the available r.#®i of pressing 
i t s  objections ffloy after a cortaia lops© of tit»  b# do* 
barred frets f a r th e r  questioning what mm  boeoms f a r t  o f 
the established lega l order* (XOd»

bcKra?i?.auto*rv,<4'* 'flu 0* 277f eo© also  jâ ,  m 
Mfro^Suoaca. Orsq..*rg.irCTltB. .BoB

S p L ia s E s a t i  
S 5 g if t j . vfflua



t i i l l  uo iaaiy  procecutioa ©t tfc© objootloa

throngh diplomatio n « eo tls tio a sf ilio txttaxigomnt o f eoe©

M al o f jRodno trtvoriai« o r thó eechios o f a  co lu tlo a  by _

©nqulry* Bodiatlon o r com siliation# ©0 disputo «ay eleo .

Ì30 r©f óTT&à t© th è  Sfattoci ia tios©  .dimorai Asscefcly o r  to  

th o ’Sooorlty Counctl# 1» ©©corta©© w lth-tho proirlaiona 
eoat a la s i  in  Charter-VX# Artici©© 33-37# o f ih© C a lis i Hat ics» 

Clmrtor* layiBcj down tho m l m  fo r  tho paoli!© settlom cni 

o f  disputo«* • - .

A ll th è  atfcenpt» fo r  tho a e ttle ssn t. of tho disputo ©a 

tho d ip lo m ilo  end p o l i t ic a i  lo r e l  having fa lic i*  tho  r a t i e r  

£«7 ho roforrod to  intom & tlonal arbitrati©:© or to  tho Xaier- 

mattonai Court o f Ju e tio e .
I f  both p a rilo »  to  tho disputo  aro  algnaterlon  to  ili#  

•Optional Ciana©* (Artici© 36(2} o f tho s ta tu to  o f th o , ,
X ateroatlondl Court of R ustico), o r t o  eay txoaty uhioh j
mfcoo a llu d ie a tlo a  bofor® thè  Court eoapulaory fo r  tlatm ( in  ; 
aaoordanoo wlth tho p rw ia ie n s  o f Artici© 36(1} o f tho  i

Statuto}* proooodiae» my  he ln a ti tu te d  by iio ll& teral ap p li­
cation# hoitcror# tho parile» ,© r osa o f thaa* lisr#

not e u te t t i c i  to  th è  Court*a ©Qcpnisory ¿urie&iotioa* &u&h ;;b
proocodiai» w ll l  to  aormaXly in s t t tu te d  by a  cpocial ap?©«- . -

< - , *
w a t  (223ES221S)- . '

S tero © risia ala© thè  ta c i»  fo r  a  nn il& teral srralgm onb ■'

o f  & S tato  bofore thè  Court In  cacci ubero th® ro&pon&eni la



?p*0 H>© O £ PO©
M Ö  j p i e-,* cf-©»# "

~ 8 * ‘ :“ p W b ?«ip© p 5 o  n  ter*vso p i o p q  »{*5 is* 
f-|4  © Çk$ h  IP §*tí
í b  o _ © el* o  h

• í B W l & B p f c
el* Hfeî © H» © • p  '^ © PO O Î7 3 ^

r i d i t e  tir-ÍN  «tH-tlH c*é~%á ö'«4* ■ tro o cp te Isa w H " v >*Ha îiô fi*  B h »' © .©» t«*ae é4 ^ £<3 «H g *  ' -© -*» 0'S, 'Mie**-
1 H\D f f  p  p*tu. * f J» fe p*.

« P á o fc f fS  j S s ° :
H  *& «*V TP  H  #*-:

p a ® i l :
Ö« R O Ë |fít © fj :

s s - s p * b | t e %„ o J* *ss i"*:
% g  » H*«*© t í © If ©■!

g B Í S p a Í L S B S ^í*t WM* g fMrf* • © O “....  © 1.

^ 5
:H H*©«*‘efl-*1© '

O # £? ÎUI f* ©
- á e s g ^ U ^ J B  o

M
»»8 8 g

. Q 9 6 0 ?
g g i  * s f f
♦ - a -  -  *

pc
j^

nt
to

tp
 S
tr
ps
rp
ou
xo
ot
m 

aô
j 

ao
tsB

OA
t» 

tf
is

e«
 o

i&
 o

««
ja

«

‘o
oa

^O
K

an
ax

ro
 x

c
to

î^
oc

oq
 j

o
 o

D
im

x 
op

jm
 v

 £
%

 x
m

xr
ç 

pc
ao

i©
 

^r
o©

t 
V*

 -
".
VQ
^V
MA
RO

 
» 
mo

q 
■ m
-q
. q
oo
qo
M 
oj
tp
ss
xr
cd
jp

jo
 o

o
m

ü
tj

iv
C

T
ja

 Â
iT

î£
sp

ap
j|p

 J
ÊX

3C
T3

*0̂
0©

 w
&

 j
o

 
TS

Âü
tro

#

gu
. OH?
B*<
%

g
«
*i
I

s*
r»
I
Io©

sDK:!

I

OH*
ehtî*O

S«f*H*

I
H
SCî©*

O
«
OH»

tô
Ci
fe
rfH
©

£.4»

B
H*©
eotj-

. O

1
H*
S

61OW*



f94*

thxoo^L; . t o  oos j ds or y. .  o f;tvltnxuae .'«ro not *• * # 

*sraiia'ïîl9#<, ^  ■ t o  distiftpilehed writer sppareatly

.eUde© to  t o s a  cases. l a  %Si1q& S ta tes , iliich  cro not %mmâ 
by crny ^ o s m ita a t;  of /ofeXl^atôïy Jmaieisl...©? a r b i t r a l  eotilo** 

m®tf " refast- ^.oulsait ■ volsmia*ÜLy ' to  in te rn a tio n a l oâ$s*
d io a tio a . Aa a  fürtfcor instance ln  uiiich pro to s t  r.oy l a  
ro^ardod m  a  proper a a l su ff ic tô n t way ©f ob jection  to  mj 
exeeptioual t e r r i t o r i a l  d a t o  or protenoioc? # to ito rp o sh t 

m a tio n s  t o  casa t o r e  a  leg is la tiv ©  o r n ä d a iß tr a t l r e  

zsoacur© war adoptai l a  tb© fo ra  o f  a  p roolesitttoa o f &n* • 

to a tlo a  a d  a sse rtio n  o f  a  righ t*  u ithout boing fo lls w d  wj» 

by &ay sofcuel attoE.pt o f ©nforcing cuoh a s s o r t ie s  by th© 
ap p lica tion  o f tho law l a  Question* Xamtorpocht ©adressas 

tiw view tfcat •u n t i l  m  ia ju ry  1ms oo tua lly  oooaxrod* î t  la  
probable th a t  m  ju d io ld  raaody w i l l . lie*** - ^  , S ie i la r  

coasiderattsm s w il l  apply to  üiose oacoa l a  whloh th a  
rosody of appöd ing  to  a  p o l i t i s a i  agpnogr suoh as th e  ïïàitod 
Hâtions i s  n o t availablö» beocuioo» aaaordiôg to  i t s  eoaati*  

tution* *th© oodroversy  i s  not o f s o lf ia ie n t  importasse 
l a  to rso  of p réservation  o f in te rn a tio n a l posa© t a  warrant 
nation  » . . .  i »  re la tion , to  t o  eubJeat*sastor o f t o  û iapu llî*  1 2 3

1) toterpacht la  Z î  M I L  <10£O) p* $ 0 *

2 ) m a #  . - *
3) Ibid#
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tot tt eesitiry*C taaraontlag’ mi tho ol&iìffieaaoo off p ro to st

In  tho cusooxtion off storta"by .'Stato«». Vgxj&ìqo wrotoi
*!2ila ini# p ro te s ta iio a  puro e t  g lrp lo  par 

.■ v o l t  d ip lo m i iquo nui f i t t i l o  a  lntonrarapxo- • >
- l a  p roso rip tìca?  l a  primeipo oui# limi© i l  
t o t  pouar co la  - qua l a  parotaetatioa pera 
caivlo d*nno '©oatootation e t  'd fua rc jlc n a a t 

. do l a  questioni Binoa oa a w  cufua I t a t  
■ peu rra  protonior Inlóil&lzEOBt# s * i l  lo  ff&it 

cifiS r e s u l ta i  11 m  pouxxa ia te r r o ^ r a  
1*o ffe t da tosp»** (1)

m .  fb.o re p e tltlo n  of prò tetri* - ■

■ A  quostimi ffroquaatly crinin& in this oonr-eofeioa i»

«hofebea? & ro p o li tic a  o f  a  p ro te s i ray Lo'coxtoidorol m$ oa 

appropriato neacuro to  xaraveat ilio porffootioa of aa
M otorio  t i t l o ,  timo ta t iu 0 tho placo ot othox rooodiea 
ititeli Jiavo Urea csrxoorabol alavo* In iUaCibloMs viov? 

•oooafc renard v i l i  lo  p a l i  to  i lo  1 c o la to i p ro te s t o f a  
S tato  ììM cÌi  t a t o  no f r e t t o  ac tio n  t o ’conto! continuo! 

infxìascRe&t8 off i to  r ip lits .*  ^  Ho fc rtlie r  a sse rì»  tlm t 
•inoreased voì£ìx%' 'v$ZL lo  a t ta c h o l 'to  'tho m m ila tiw  o ffs e t 
o f i»rotest» lib id i Mito lioon p e rs is te n ti?  re ite ra to !* *  ^
2ho re&son £t?an ffor th ìs trccrtlon io  t in i Sfatte© to

D  foryk ios, op*cit* a t  p* 101* 

)HmOIUx»  in  30 B r ìi  (1953) a* x>. 310. 
3) Ib i3 , n ,1 .



uapplcm at tins i n i t i a l  expression of disapproval w il l  no t

tmroasönalily r i s e  to' the- presusp tioa e i th e r  : .=

opposition 'could  no t bo . supported; ly  any ohow o f le g a l r ig h t , 

o r  t h a t , 'even' I f  Ohio-to protoot :oa t ä o stas ia  :of::a  claim .of 

rig h t,; '• (tfco: s ta to  affec ted  J won fo r  eoiso roacon. in d iffo ro a t 

to  tliO outcome** ^  ^
2»o doubt, a p ro tec t w il l  loo© snob o f  i t s  fo rce  a»4 

value one© i t  i s  not supports! t y  any o thor action  a t  th e  

t i r o  when tiao p ra c tic e , ¿gainst uäiieh t l o  o r ig in a l p ro tes t *- 

vas lodge!, i s  lo in s  repented, S t i le  i t  tu ¿pnarolly  ad*. - 

r i t t e d  th a t a  p ro te s t Iß ncornstay to  c o n s titu te  & temporary 

to r  to  tbo p e rfe c tio n  c f  m  M otorio  t i t l e ,  tM i  try no 

romuj ln llo a to e  th a t ouch p ro tec t * even i f  repeated * w ill 
to  cu t f ie le s t  to  hoop c liv o  ir& afiu lta ly  t i n  alleged  r ig h ts  

o f th e  p ro te s tin g  s ta te .

Coastdoaratl© doubt d e e  p e r s is ts  os..to ILo pxecleoL......
leng th  of t i r o  during which the © ffeetlvaatea o f  m p ro te s t 
la s te*  Sie _ n a t te r  le  o f  course without eonplloatlens when* 
ever a  cuboexuoat recognition  of tho claim agalnafr which 

objection  was ra ised  i s  forthcoming, m  *l©s• o ffe ta  do l a  ■ 

p ro te s ta tio n  cosoent e l  l*Sfc&t rcoonm&lt lo s  pretensionii ou 
le s  fa lte r  cen tre  leeguela 11 mutt protest© ,* w  rj!h*$ 1

1) H id* ’ ' '

2} ¿ n s llo tt l»  op*clt* a t  pm M %



: I

2m*

\
¿solution ©£ tMrpr©Kl©& lo» ìiowsttr»: mcÀ'ssore © © a p ia r i

t h é m  ty p ia a l ©aso© ©f ©staibliohiisKX:

ea M otorio  t i i l©  * ìéitr@ »© ' «xpxeos reoocaitioa  fcas boea

fortliaoaiisg* t e i  aopiieooonco feas to  te  la fe m id  frm ©XX

t i»  euimuiidlxg' ©i3ecttm®taiié©@*: firn© ite -.ip o e tio a  te© t©
W  lo f t  ©pò» &sd ìruet X# d#«Xb witii epoeifioc lly  l a  «mete •

©at©*  ̂t e t t i «  regard t© i t e  p e r tic a la ?  clrmmotancea*

l i  io» tewcter* wortte mtim  thai» l a  tho eoa»*©© ©f

Hi© o rc i proooodìaga l a  ti® Migliorie© eaoe» I t  wm m$gmt@à
'm  Xolì&Xf o f Borwiyf th a t tho o rs i  p ro te s i o f tho Conaoa '

Goroxmont ogainot tho Borwogiaa Boero® of 1f35t purportìhg

to  cxfcond Savwogian t e r r i to r io !  water© ©s a r e s o l i  off tho
enfforooroat o f i t e  Bentoglaa tsathod ©f dsXiiaitaii©» fey; baie»

Ha©©# wa# dotoid o f  aaj* probativo vcluo# teoaie® *oott©
©©lamaioaiiQa e s t  roste® ©sua ©fffot ©t ©XX# a*a ©to' salvi®

/ %
d fiaam « ©atro dosaareho* Apro© ©rota? ffait ©o gesto* lo  
C aw $«iescat a llm an d  s te s i  ubatemi d* m  t i r a r  l a  isoia&r© 

©on©ogucao®*,t ^
la  m  «orilo*  stage  of i t e  p ro o ^ iia f»  i t  ìmà beo© 1 '■

p a in i©4 ©ut la  te jo ia l© ? tim i I t e  Xronofe prò*

to s i  ©f 1ST0 ag&inst i t e  principi©© ©©at&imd l a  ili® 

Bortogioa Boaro© ©f 1869 roXating to  i t e  cpp lioa tiou  ©f tho 1

1) 103, Slahaviag case. M aca ia sg i. Qr«X. .tersxmmtti... Scgnwart9. 
v o i, XV, p . ¿34.
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’Hoxvo&lea. «y»tea* . co u ld. not !» vc^azded m' a :bm to - the  . 1

fo rrn tlo n  o f  .oxoeptleaal r ig h ts  fcy. sazvagr$■ eiaoo 'lttm o# d id  ■,* j 

aût.proaooato.hor: o b jee tlea  fa rm e r  sad tho c a t t« r : wm  '|

allowed to . drop*. ^
She Court l a  i t s  iudgaiat* while a o t p roam m ia^  . : I

a sp lio ih ly  e& thl® : question , a©«® to  fcav© upheld' hy i r p l i  -  j
©atioa.,.iaio,2lorwt#iim»«t®atloai.'@l^ïQ i t  couoluded th a t
thé  lu rw o g tsaBjBtm mwm  co n sis ten tly  applied  !>y Borwoglm

■ ■ ■ ■ • ■ • • .
e n th o ritie s  cad th a t At onoouatorcid m  apposition on the j 

imrfe o f  o ther S ta tes«® ^  ■ \
t o n  th is  issu© » y  !» sussed up hy sta tin g  that a ’ “ j 

s in g le  dlpXon&tio p ro te s t w il l  not o f i t s e l f  prevent in -  ; 

d e f in ite ly  th e  fo rm tie a  o f au h is to r ic  t i t l e ,  unices i t  i® 
followed up fcy koto e ffe c tiv e  m asures of co n testa tio n . ;

P ro tes te  which w il l  n e t ho supported in  th i s  earner w ild , 
as a  ruXSf lo se  th e i r  fores«

oCA-BlSSfe»..Sfe&gt

I t  i s  f e l t  th a t  a t  th i s  ftmotuxo ro to r  once mfpfe to  ho
■the ■ ■■ ;■■ ■"

node to the question o f /e f fe c t o f tSso protest o f a  s in g le

sta te  ©a the fanaatlon o f mi h isto r ié  t i t l e *  - fh ie  question

1) ibid# rod* H I* pp* 4C1-4Ô4* ■ .
2) ICJ Bepozta^SI* pp* 13W 3? {Ita lie»  aided)«



i s  ùf:.mgltsib%® m  Img m  &m. io fac© i;M tti

oXaiBis relatlag io  m  M otorio  i t t i©  lo  Xan&;;t«*?lt®sy» 
<dfiO9;;tb0:.i»Bsbovof. S la tto  affooted* -Xlkoly.-to he 

affeettl#  .ty ^ m u sh : .»  ù l a i a - i * .  r e la t iv e l?  saaXX|:: ^it galnaf. h 
ho»©?®r*. pQmHm&ùù#! i n  «igaifieiaaoo rodateti to  • 

twotioaó. a tìitM aat mpoii;tl30; aóq,tiiEitÌoa of a  san ti» ©
fclstorlo  l i t i o ,  e lm o  cuoh a  t i t l®  * beine: mqtxixcà. a l  ih®

thè ■
expem  o f  :. iatfnm tioaal eossuaity m  a  tù io l*  * io  a Batter 
f  o r a l l  © t i to  noaìber States* thm guastim i » .therefore» -

« lo t o  wh&tìmx a  proto*!» am natiag  fro »  one s ta te  o r £ro» 
a  e s a l i  nimbo* e t  S ta tes In  eireimotaaoeo wter# ih® rig h i a

thè
ojy in to ra a tlo n a l oeM toitf &® ouch are  ai s ie te*  b ù  

rogarded m  a m iffle ion t reasuro  to provetti th a  aotyalsitloa 
o f a teorlti»® Motorio t l t l e #  la  epit® of th è  © ileaoe oh* . 
a o rte !  %  tho m jo r i tx  o f Stato©*

la  approaoMagr th l s  probi©»* a  prepor .d is tla o tio a  " ■ 

shoald ho ¿tram tetiroea two baaloally  d iffo re n t altoatiOBai 
Cl) thè  p ro te s i lo  ©mi® agata©! a  pretti©® m  «*• 

situati© » trhlch ha® a i  th lo  otos* alroadx hoooa®
- ' p a r i o s i pareoi o f ih® t a t  orsrnt i t im i le g a i meàmt$ 

(11) - ih® protesti»# Stato viete® io  s ig a ifx  i t i  oh*
4®otÌ€ssa lo  a  pm# p re d ic o  o r  situa ti© » «M ie ©mah 
praotie® or e ltu a tlo n  art o l i l i  Iti th e t r  form tlv®  

porlo! « il p r io r  io  t t e l r  t e la #  b m & m  biadi»# 
rule® of tn teraa tìoacil iaw#
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■ I t  vomii appear 'th a t  'tbo p ro tec t o f  a  c inglo . S ta te  w ill  

no t l e  doeneâ co ffle lo g t to  in v a lid a to  ©id ® H .ify  m ■ 
p rac tico  iM oli !m@ feoea.ropoatcdly r ts o r te d  to  ©id eeiuleceod 

i n  ■’bgr o th e r S ta te s  to  »och an ex ten t th a t *th© ocmviotloa io  

genera lly  p rs ra le n t th a t  -that pr& ctlot has tocco»© p a r t o f 

iti© ©ciatoltshcd lo u a i order«* ^  '■■ I  S tato  which lias .

:llsd tod '.lts '"o tjeo tioB S  to  th e  rM eirgV of p ro testo  •  without
■■■. . . . . •  ....-■ the

u t i l i s in g  o t t e  '.granatolo re a ss  * w ill  tmv© lo s t*  in/Paoo

o f ia te n m tio a a l oodulesceuce» thoas r ig h ts  which I t s  pro** 

to c to  cr© loten&oä to  precorro*

If* however* a  S tato  hm  v igorously  emd iwaabiguouaiy
opposed a  »sw pr&otico or situatolo» f r e e  i t o  imoptim a id  

t r o s  tli© mmn%  th in  praotloo or s i tu a tio n  •  otherw ise do* , 

rogatory to  th e  pr*r&lll&g M ie rm tio n a l lo g o i order « w©r© 
toM ng chapo*, «supporting and fo r tify in g  it©  in i t i e !  oto«
J cotton toy ©11 ©tSior Boons ©id m m uros le g a lly  «rollatole . 
on tho  in te rn a tio n a l piano* thou I t  con to# hardly prosm od 
th a t  mofo a  Stet© w ill  f o r f e i t  it©  r ig h te  » r o l y  oe a  
r o e d t  o f  o tl» r  stato©* in a c tiv i ty  in  the  fnc© o f a  now 
s i t  nation* In  suoli ©ircuastaaooc t í»  preoueption o f  m~
fniscoeae#* on which th o  acq u isitio n  o f  m  M o to rio ,t i t l e  
doposdc* W ill too r e t a t i  ©d toy th© tmt® thonoolvoc poin ting  1

1 ) JlaoOitotoo» in  30 M S  <1033) p* 31T* • .
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rodrooclag' i t e  iaffWnsorent o t i t o  r i  citte** ^

Tm ììimmQim Bo^otoder doso mot bcmiocaiy otelloits® 

t t e s  concept# fcut ezpoundo a  gooavtet difffoxonb noti©» off 

b is to r te  t i t l a s .  ' X» l a m i c o  risw M otorio  t i t l o s  ex® mt

304.

1

a  doparti*** ffrom èa ©bterwls© appXtoabl© tei® 'off in te rn a tlo aa lj 

Xat?f i t  i® ra t te *  t t e  '0@teraX2y  àecepted mìe® off lato*« ;
u s tio n a i Im  tlm t ateolA X® rog&rdod m  a  t w i s t  lo» ffrom ;

. . . .  i
ffona&rly b indirg  araloa off inttrxmtiiiisaX1 X&w* M otorio  ■ |

t i t l è a  ''a re - in £ m h f in  t t e  ria tr off t t e  X om glan  Coreraeisat#. • I

th a  xanatadara off a a  ©axlior Xe^sl resino  gorornliv? i t e  m m  i
aiai ilio i r  v a l id ità  te a  mot to  te  boaed m  *my 'soderà w d a  ’ 
off a e ru ia itlo n « . Xhey derivo th » ir  v a l id i tà  tmm Ut® ffaot | 

tlm t tteo® rlctxta» a lt te a sh  «©coopti «mal nwmà®&®, m m  fresi ! 

ti«® isststmortol teìomsiiis; to  I te  eX atem t State®'and ha?®' j 
covo* boom reXiu^tdahed by tlicsa* &  t t e  word® off iho

gorwoslan Bojeluder i ta o lf s
♦ •te  Gouras&oaoxit »©rvosioa m  c ro l t  p&o ’ • 
teooaoair® do d iscu ta*  l a  guoctloa do smrolr
tea» ftaallo vJ&mir® io s  poxties do temi© rtor ......
pouvent a tro  incorporo©© sa  .io rrito ir©  m ari- 

• tino do X*jrtat #» vortu d#«a titr®  hletcrigtt*« 
paro®, <iu® l a  questi«» m  m  poso pac «  
l^acpocray-, ili®  m  m  poaerait «jet a i  lo* 
r o s i c a  g o n o r a X e o  < p ©  I o  G w o r a a n o m t  t e i t a o e i q u »  
ptOtoad applicatolo® a  l a  déto^rsLtmtioa ist • 
tox rito ir®  inoriti»® é ta lo a t red loso^t ©a 

. v i£ w a r . Or# 1® GauvaraoBatst acrvoigl« a

D  *Ci#jJM E£ÌM . caso»



305*

"desantro qu#o11cì0 m  lo  cont p&»j ou 'o llo»  
a'ont lam i» acquila la  eoEtsict&aoo do rogloo 
ooufwaièreei c t s qu* e lloax m  pon i certaino»

... . oeot opponable^ à  l a  iìorvego,* c o llo ca i e 'o tm t  
toujoura refusoe» à+mm infialerò non ¿$ttlvo$ue 
a »bandoano» cop. cyctcno t r a d i i  ionael potar co 
eouaottro au r regie» ©idiuostloa*" (1)

ISowover* ib  io  &t lo a a t Aobate&Lo «botfcor a  » isg lo : 

Statò*» constanti aad wiaabiguouo p ra to s i ogainet a  w e l  

p rn a tica  osa rendo? th lo  pr& ctiea in v o lld .ia d o fia itò ly  In  
rocpcct o f tho protooting S ta ta  In  c p ita  ©f tho acoeptcmo» 

o f  cucii praotioó tsy ilio rc c t of ilio la to rn a tlo n o l concsmlty« 

%ho tfnilod Etsgdon a p p a ro  to  Imvo bcea a i  ono w ith ìiorway 

o» th io  p o ia t in  ilio yichorleo caso mà  acoortod tim i a  

S tato  oiipaifying l t »  um ista& ablo disapprovai ' o f a  mm 
prao tioo  ¡Cren ilio tin o  o f  i t a  tacoptiosi Boy thoroby tso l o f t  

unaCfootod by ilio enorgcnoo o f tho uotr ru lo  mà' i t a  iaoor» 
p o ra tio a  ia to  tho in te rn a i lonal Ioga! ordor* &  Mm 
ploodingo boto®  ih# la to m a tìo a d l Court o f  lu s tio #  in  ilio 
courso of- ili# o rd ì proooodings in  tho Sloftarieo caso tho  ihon 

Attomoy Cenerai* S ir  frani: So@ld.oo* egroo& tim i *& S tato  
witti ootabXiofesd r ig a to  doo» noi Iosa  i t»  r i a l t o  hy x®mm 
o f a  oliane# in  ilio ou&ioaory Xaw i f  i t  liao iuamb%a©aoly 

« a t p c ra io to a tly  m aifo e to d  i t »  aioaoat frese ti l t  n*?w e u o t ^ a ^  1

1) Ibid* voi* XXX* pp* 461 "4621 s to  d a t t i l o  nan® o ffse t
ma* at pp* 442443.



3 0 6 . ,

las?#«'-ft J ■ x t ' iô | fcowrcry nos» controvorelal yhothcr mieli 

ca>;'6XO0p tlo aa i''tltX « .'io  v a lid  orgn oumm. ©r o n ly ■ .çi&al&iit 

Stato© which have e i th e r  esprosoly oseoatod’ to  or a t  Xo&st 

t a c i t ly  am pie aced l a  i t .

;: Ho* csa protesté 'ecnJjrç fw a  U f f eront States h® always 

put oa th o '«ano placo . I t  'w ill to  imroaXicti© ta  a tta ch  

the cono v o ta i t  to  a  p ro tec t cacm tlng  f r »  a  r w c e  oouaix?
wîiicb. io  ac t d ire c tly  a f fe c t od hy the  pr actio® against

which tho p ro te s t is  d irec ted  m  to a protest ' lodged hy a 
S ta te  whloh in  fa c t hear» t i »  im m i o f  th e  departure f r« s  

tho normally app licarlo  ru le s  o f in te rn a tio n a l 1 » .  ' Oidcl

no&zQ to  ©oho those coaoidor&ticns whoa' ho arguas th&ts

•lo s  ©caieoi&tiaso » a  peuvent . . * « » . « *  a tro  , 
placca« toute» su r la  mmm plain# casa d ia* 
t^a ctia a  do 1m s  nature# do la  s i t u a t i »  •

■ . fîoogrmhl%xiB ou mitro do l fE ta t dont ©Host
CTsaaat.*1 (2 )

Urns# in  G idel'a  view# which on th is  point t r u ly  re*

f le e ts  th e  general ©cnsascus ©f opinion, pr©t»ta©h©«X4 h®
distinguished  accordin# to  th o ir  nature and to  ita» goo» 
graphical s i t u a t i »  of t i»  ’p ro testin g  state in  re la tio n  to 1 2

1) Ibid* vol* If*  a t  p . 136j eoe. however# Cidol who main* 
tain© th a t  *un® amile p ro te s ta tio n  «aanttat &*tm: e « l  I t  at 
m  sa u ra it  M im r  un usage** { m m  Gidol# op .© it. te l*  ■

■ ' I I I ,  p* 6 3 4 ).

2) Cldcl#' o p .o lt .  v o i. H I ,  p . 634.
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tîiô: d ispaici «area* Sfco secysrsphlcal p ro p iap iitp  o t ilio
p ro tec tin g  State, i te  lu t crosta l a  tfoo croa to  wMch tUo 

prétest' ms&eo ro fo rrsc c , i t e  position vdtbjja th® inter» 
ra tio a c l. coœ ia tip , thesa and otlxor factors aro o í eeesidor» 
aide simplificases i n  dclexisinJjsg wfcai volghi eliould t e  

a tta ch e ! to  a  p ré te s t e a â e . fcy tlia t State* iso li p ro te s t 
la is t ;fco vietmd eg&lnot tho fcactgrouud o f tho s itu a tio n  »Meli 
Caire r iso  to  i t  and fesylag record to  ■&© sp éc if ie  airona» 
e t  caces o t eæ h  cas®. Eo xlgid yalo c m  Ve la id  àmm in  
th i s  respect* tù i l lu s t r a to  tMo point i t  w j  t© cu&rcaiod 

tà a t  a  p ro te s t r a i s  od hy th® r e in  u aritim e ioiîoxs o f tho 

world w ill ha (Csuîf to tan i to  prorotti a  mw maritino practico ; 
fsm  to in j recocsisod ma a ra ie  of in te rro tto m i latr* e?®a 
tleu ch  Vm  an n erisc i m jo rity  ûf th#  m r l t te o  Oleteo m y 

haro giron t î io ir  m sm t to  t h i s  practico*  coaroroolr, ih© 
aopuieoconso e t  thooo co sp ara tiro iy  tm  m ln so rtila©  $omm 
cay est th© msX ot le cc i v a l id i té  m  a mm surltii&o 
p rac tico , - aXthoOtSh t t i s  p rac tico  m y  Mv# » t  w ith tfa# 
opposition of a  considerarle smnhor o¡f oiher Plates# v&os# 
p a rt, hoocror» in  tho chapín^ of ilio patterò» of intox* 

nntlonaVtáOTriwr la  in fe rio r to  thah ùf i l a  creai? «on» 
C-oins Rations*
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(Gl Ln&h o f  Protest ftoeg not tofllcnto ■
mmiiommmo* . ■ . .

to  tm  o f th® forocotog cootioua röforoöoö wm~ mdo to  
tho p lea  o f atoaeabl* l^noraBöo, and i t  eubsitt©& timt» ■ 

to  toooo caooa töxor® f t  esn b® yro?o& tfcat & ßcsmtoe and 

Juatiftoblo Igaoranoo veo tho roasoit fü r  t to  aböoaot of 
objecitö-ä oa th.cs p a rt of tho ßfcato aAveroOly affeotoft by 
tho aow praotioo* tho  eoro Xeet o f oilsao® cotslsi no t 1» re*

UGTäOd SU JfiPOOf Of ßOäjUfOOÖönOO* ' ' *■

to ?  tho ealoäs o f  oospletosofiio i t  ßhsmlä ho «& M  n t iM& 
ßtae© tim t t&oro « I s t  otfcor ®irc?rn®tto®®® %twir® s ic h  to* . 

forooco o f  &a&ulooeonc& haeod an xsore oiloaoo woulä b© io* 

proper end « a jtx e itf itl*  fh fs  opplisa to  a l l  thos# casu® 

lifjor® tho eettle& ont ot tim guoetfosrln  ßioputo I «  toe»  . 
c&cpretoly acd dollbor& tely Xcffc opon by th® ooatocttos 

p a r tio s  M h  a  v iw  to  profierving tJsoi* o r le to s l  rieht®  
pon&tog th e l r  coaroh. ftor «. f to a l  #®ttX#»at* ., p o to t 
was cXeecrXy bxought t o t  to  tfea dtoaoating optoioa d tU ra ro d  ■ 
by fade® Kood to  tb s  fftahoriftg ®&c® whon Im' pototod oat tim t 
ifca 1$12 fo p o rt o f  tho Xlormgim Hoyel ComlsoföÄ ®ppatoi®& 

to  tosreoticat© tfco p ro h lc «  rd & tto e  to  mxttim
t e r r i t o r i a l  Xtoitis we® ro s s t  t® cooß tfto to  n &r®ft isoftua . 
rfvimctt to  he oaforcod pon&tog tim ao g o tia tito a  w ith &xoat 

b rita to *  ä ä £# MmS expro&eed to® riosr tim t*
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■v': i t a  a  motee y lvenál implica
t i»  seoorvatlo& « 4  pfutK^tHn»Hu? tlso Xcesl 
positiosui o f botíi p a r tio s  to t2w> oo&tvmray
*......... I  tilia!; tlia t tho Jld/felob Covormcoat vos

v ju s t l f t# d  i»  rag srd in s  d i  aspoots of tho 
iio jo tia tia aa  *»**. ao cayered hy tías Xesslo 
reaervatlaxu 2he omisaio» to  sata» a  epoeifXo 
rocorvatioxi or ob¿ootlon a t  t i l ia  a tase ooanot 
posstbXy b© t r a s t e  as proof o f ..eeiuidaeo&eo 
l a  oí? aceoptoaoai of th© UsxmQlm eyutem** , ( t )

Jadeo 1001*0 v o ris  soca to  in d íca te  iiiafc, l a  a ire a r»  fesnooo

tricare i t  coa bo provod tí ia t tho por tico  liad la  fiaofc xooarved

th o lr  riglitC t tho cilanco o f ono o í th m  pondlre a poruaicnfc

ccttlcsioafc o f tho d ispute ccmnoi lo  liald arfe o¿;&!bo« i t  <¡a

cnoantln j to  sc;piieoconco i»  tfco otlior peMrtyfo sllo^od r i s i t a

and carnet adrcrcoly a ffe c t tho rÍ£¡hto t&ich i t  liad hithcrto

c la lrc d  to  exorcice as  o f rielit#

. Siso &sao p rinc ip io  sacra  to  l&m uMcrXicd a lm  tho

¿uácpsont rondorod by tfco X ntom atlond  Court of Jootio© l a
t i»  caco coneornine tho  n i/h ts  of United Otatea E’iitta m lc  i a

Hctocco» lina;© t í a  Court fotaid th&t t í o  X&ok o f ©bioética by
Hsrocco to  t i c  ©xercloo by t i»  tJalbcd Cfcatoa .of mmmXsx
d u rico ic tlo a  over a  pcrlod o f aaoy yo&ra eould nob lo  ragardod
no a  t a c i t  conccnt o r roao^iitloa . o f .th© bnitod biabes* arlgtit
to  do es* tsem oo dnrin£ tim r  olovant perioá sosa l l& tloaa 1 .
vero &otr¿i oa botweeu ti:© p a r tio s  v il l i  .a view to  roaounetng,

esosset othe-r natto rs»  the  e-xocp tlenaX e&pliulatd*y r i^ li ta

1} SCJ E sparte , 1951» p« 203. { I ta l ic s  sOácd).



oxoroisod• W ' f fa ite á .Stato®« ^  -,

- ¿C'-IdlwwÍB®* 'ia  f à t  :SriiÍ.oti Arguacsat la  tho ' Alaciaba •

Jkjutoüoáv t t  waa asso tted  timi? *ll %mss lap sasibi® ta

m¿ tim i msthixíQ f e c i  \?m dono m  long m  %Ma quoatlaa 

r®m8áLm&~ ®pm ***** -covCLA cono v ifá d n  eay p o c o f e l e  d o o t x l m

of "-.■ ^ -  ■
- Apari t o n  cuoH crcopiiati&X eircc&mt&acot!» Ijovrarror# l t  

x illl t¡# propox ondL poxst&ftifelo to  2x«r mi In terseco  o f  ' 

feoqttioooímc© to m  & S tot§fa c i lc a c t  wlisa faood ' tritìi a  .■ 

B ltuattoa  il ia t lsapcxaiively c a l is  f a r  x castlo a  m  p a r i ; 

©f mg  S ta ta  xis&tag t© Bigñit? i t a  ©fcjocfcto» t© » a** - 

p rac tico  or o tiaa tlaa#  ' - 1

I t#  TH© ff©6,*y©pMcal gler-gnt tu  feo io rra tto ii o f ,t*n M e te r le
m M x  ’ ■•

t o r o  la  H t t l a  doobt tlxat £©a£p?cphical eozu^deratioaa 
&at#:mia© to  & T e r / largo  ex tea t tía# qpeatloa whethear _©r not 
© ertala ac ta  p aríanse! oxox a  glvea t e r r i t o r i  aa^r 1© 
proporla rogar&aá aa ©dotasi® tm U a c ta tlo a a  o í  t e r r i t o r i a l  -,

1) Id !  Soporta, 1952» pp* 200-201 » eco» 2uwwox» fe#  418* 
ooatiag  o p ta i«  o í  $mx ©f fe© ¿ed&ee* l a  wfeic& fy&»©©*# 
elleno o tm© caactxucd aa liar ec£ui$o©«a©© la
righi©* •■ - - - • ■

e ) |roo^|ftt|ig«- Of tva t e ! S L > » l B T  **»»*«&» v o i. TO,

«lio*



aovorcigniy mror tfcat to r r i to ry .  la  v i l i  b® rù ca llo d , t o  

decreo of effootìvoaocs dlsplayasl ty  a  s ta to  &ischar£ing i t i  

coverei^.» m th o r ity  over a £ivoa t e r r i t o r i  vario© ftm oas© 

t o  oao© accordine to  cirounstsaoso , fiuai m® o f  tìw  primory 

coaai&oratioaa to  M talco©, ia to  aocount io* no douMtf tho 

coo^rapìiiod fao to r i n i  tì:,o ap o c in o  coocrapMool eharaafcor 

o f tho arca  to  tfilé!* m  oxcopilonal ©lai© in  toln& lo ia#  

ilioro o z ia to f hotravo?* in  in to r.'ia tioaal la *  & trend  

t&loh concaivcs tho  »^oojranhioal f a s t« *  in  t o  formtlm 
of aa M otorio  t l t l o  a© a  oonoept o f nuch v i l e r  scopo* Xt 

lo  d lc g o d  Xy t o  ©apporterà ot ih t s  eoncopt t o t  in  tM  

crovrbh o f ca M otorio  t l t l o  tho geograpftloeX fa a to r  soetmoii 

m  iadopea&cnt nolo» an i ì t  io  tutocrted ly  t o »  torto a  tmtiju® 
googrczthloGl a t tu a t i» #  dicplcylnc ©xeeptlonoX googrophioal 
foaturou# lo  in  it« o l£  a  o u ffle io a t ground fon cl& inisg &a 

M otorio t l t l o  ro£ardle8& of n h o to r  tlioro orisi©  any 
cvi&onco o f t o  c l a t a a t  Stato Mario# mnifcmtod i t o  pur * 
portoli o o v o ro i^ ty  in  ony caanov» -

Xt i o  tUorofora propoeod t o  tu ra  n m r  to  a  d o s a r  l i r r o s t i *  

g r i t i o a  o f  t o  funotioa o f  tho cedgrapMeiiX fn o ta r i a  tho 

f o r n a t i »  o f  m  M o t o r i o  l i t i #  « a d  to  m  m m àm tim  o f  t o  

aucotloa Khotfce? m poau lia r an i «zoojitlan«! t e r r i i o r l a i  con- 
.  f i c i i x a t l o n *  ro s i  o r  i s s » g i » a r y f  eoa In  ì t s o l f  civo r i t o  t o  

oxooptlaaol t o r r i t o r i a l  r ig h i»  vhloh voold a o t barn « t a t t i  

othorviso«



S is ftoutamsa o f tM a p re tle a  bocas#. evidoat in. tito 

cours© o f  t 1ï0 dolibûr&tlona la  th a  Pj«^crlco caso. fhoxç 

lîortfay appoaris t© to ©  ascsrtcd  thcfc geographicol coasita r*  

abios# -por m : l a  'ooaiuaottott w lth p o li tis a i#  ocouoaic caâ 

oeourity  CôaoMorattôaa o r v ith o u t thon '• can cu ftic icm tly  

tœrr®ni tho ôô ta lliiiinô ïit c f  eu M s to r ic  tltlo # . ixroepeotivo- 

o£ tli© ex ie tonco o f eagr œ d fe o ta t io a o  of ilio c la tn au t 

c t s to ’o oevoreisBiy and o f o th e r States* aenuioscouc© in 
moh olairia# I t  t e s  tfcao confc&o&od l a  tho Horuoglaa 

Cou&ior-youori d  iu th© yj fehorl*q cas© thni tho Itaxwegioa 
notlïod o f doliæ&tlng t e r r i t o r i a l  watoxe veu» not au ‘ a rb itra r^  

insom tlort o f  tfontay» to i  ooastitu tod  a  n a tu ra l cartoüçaQOûo 

of tha pocu licr and uniçuo géographie a l  configurât Ion of 
tha Eorvc&iaâ eoast wliioli vrac daocrlbal in  ttio Cosmto?«

Ihœrial i n  th© follottlng vordos
•11 serait diÿfloild do trouTer,d^as Xt xuxod» 
e n tie r  tm© regios# ou 2* in te rp én é tra tio n  &©
l a  ses* ofe do l a  te r r e  fu t plue é tro i t#  e t  
pisa in e x tr ic a b le , l e  déosla tournent© à© ;
l a  Ijardur# con tíñ an te lo  e t  du f tfhJaorgasçr!i , # :
l a  r tí i t l tu d e  do© lie©# &m  Hoto# ûm metía 
qui p a r a f e n t  l a  î^or adjacente# donnant à  co t 
cncc&bl© vxu» im ite qu'on us pourrait Juridique* , ■■
m u t b r is e r  qu 'en £craaa t loo yeux à  l a  
ré a lité # *  <1) ,

Ou thés© gros»la tho ^ort/ogiau Qeunter^onarlctl «In- 
t&lnod thafe "la géographie fait de ces eaux l#âoooooQiro ;
’... -. . ... ... ,.. - ... ., ...............  , , ,. .........  < » • ■ ' - • Ji

U  IOJ. |le?!9 rt0 |  cas®,
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■■■'■•■•do 1$ to rro ,' toa  rafetacho m  dormir.© do l a  
Borrego# ,100 conno t  logiquement a  l a  eou- 

h  ■.■i.:--.:>--vyoralmto du payo**- (1)

h  /'■-- .■ßaro'cloärly geography m a invoked ao tho source end
légal'' to s ió  o f  im 'eseoptìonal t e r r i t o r i a l  t i t l e  and i t  was

contended th a t  geography as each c a ff i cod fo r  the fo rm tlo a

o f m  'h is to rio  t i t l e #
■ " Sho Sorwogìan ooncost m a vigorously challenged i»  

tho United E in g te ì#o liefly  in'which the  accuracy of lo th  

tho fa c tu a l c a l logoi arguments eontainod In  the  lorwogian 

Countor-Heacricl was ca lled  in to  guostion« ■ ffea United 

Kingdon (kwexment did"not l& cioally  con tact tho rcleironso 
of geographical ' oonciderctioao i a  dotorrârdng the  t e r r i -  ■ 

t a r l a i  r i a l to  o f States# Mot d id  i t  d ispu te  the  fe e t th a t  
tho p ecu lia r 'geographical configuration  o f  the Uorwoglcn 

coast e n ti t le d  llorwey to - t r e a t  cutstentioX  eroso o f roa 
adjacent to  her coaot ao in te rn a l untore ia  view o f  the 

generally  accep ta i p rin c ip le  th a t  m  tnm cm l configuration  
o f  the land Co*g* a  continuous ' l in e  o f  lend ' enolosJjv? ' tho 
eoa# o r 'a  l in o  eojasieting o f hrohan is lan d  frtagoe crea ting  
the  earn e ffe c t)  ssay hrlng Iodica o f water w ith in  tho  

te r r i to r y  o f a  Stato# fho United £ijjgdoa wont a s 'f a r  ao to

13 H id .
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*ondoce erosa o f eoa th a t  tha eequioeccneo' 
o f o ther d a t e s  in  a  la rg e r  o la in  ncy «oro 
re a d ily  b© in fcrro d  -frm  th© abeoae© of cny 

• ..reac tio n  to  i lo  clolri#” (1} , .

Sii© Court In  I to  io d ^ o s i  did  rofe-r to  tho unuoual

goojrap&ioal configuration  o f tho liorrmgim coast m om .
of t!i©.. xo&soaa. proeptleg  i t  t© decido til© caco in  favour

o f l'orvoy* I t  le» however» not c le a r  v ln t exactly  van th e
ro le  assigned ly  tho court to .th e  geographical fa c to r  in

the formation of sa  n o to r io  t i t l e  and how heavily i f

weighed w ith t i e  Court In  a rriv in g  &"& it© f in a l  concludono#

She Court c o n rc n td  on the geoipraphlcal p e c u lia r i t ie s  o f  th©

Uorweglaa const in  th e  following words* .

- . ■ *inothor fendereste! concidcraaion of p a rile u ls?
importance in  th i s  ease i s  ■ t&© aero or le s s  
d o s o  re la tio n sh ip  ex istin g  to'tween c e r ta in  
con areas and tfco load formations vìM oìi d iv ida 

.o r  surround them# f io  r o d  question raicod  
in  ilio d o lc o  of bao©*llnca Is  in  o ff cot 
vdiothor c e r ta in  areas ly ing  w ithin thee.© lin o s  
aro su ff ic ie n tly  c lo se ly  liahod to  the  land 
dom in to  I s  c u d  cot to  th© regt»© o f in te rn a l 

'waters# Shis idea, which I s  a t tfc© la s ts  o f 
the  determ ination of the ru le s  re la tin g  to  
b&ys» should le  l i t o r a l l y  applied in th e  erase 
o f a  coast tfc© eeosraplileal configuration  of 

- - ’ \rhioh i s  ns u n u su a lm  tfcat o f Bortray#* ' CS)

Iro n 'th e  above quoted passalo o f th e  C o u rts  fludgaont 

i t  cocos to  enervo t i n t  th e  Court r e l ie d  upon i t e  geographical

1 ) Ibid*
2) 1CJ asporto»'' 19511 p . 133#



fo o te r eta only one o f tho considerations nosnt to  ©troi\ito.©n. 

tîio presumption of cxjquiescencc on tho p a r t o f other ßfateo 

In  i;orwcy#o oxccption.fi c la im  fhín taconeo afcur.dantly

o lea r in  riot? o f  tho f a c t ,  th a t  In  s  l a t e r  paesano o f tho 

judgment tho Court posoo tho question •  t i to l i  io  tho reîÂ ly . 

deoicivo one from th e  le g a l poin t o f  view •  “u to ihor tho 
application , of tfco ííorwegioa epato® encountered any oppo- 

c i t io n  fron  foreign  States** ^  I t  io  no t unreasonable 

to,, aconito t in t . th o  Court would not hsvo precoodod to ..the . 

invostlgn tion  o f th is  n a t te r  had i t  adopted tho  Norwegian - 

contention according to.which tho geographical configuration  
in  i t s o l f  -  without o ther States* acquiescence -  might

ratifico  fo r  tho acq u isitio n  of cm h is to r io  f i t lo #  ' , ,.
■ <• - • ■ • • • - • ^

. Simo i t  tssp to  cafeljr sn&lntatBod th a t  v h ilo  googr&phlcal 
considérât tens •  alongside a  v a r ie ty  o f o th e r . considérât ions * 

cay influeoco o ther sta tes*  a ttitu d e  in  determining whether 

end .to what extent they ought to  aoquitooo in  oa oxoeptlonol 
claim , i t  lo  not tho p a r tic u la r  geographical configurati on 
per so* to t  tho aoquicoeonco o f o ther á ta lo s  to s t  s e ts  tho  
coal o f logs! v a l id ity  on such a olain#

Ilo excessive eigniftcanoo tihooia to  the re fo re  attached 
to  tho geographies! fa c to r  in  assessing  tho vaino of c la im

3 1 6 .

1} Ibid* a t  p* 133*
«I



put tip ty  d lffe ro n t S ta te s . Ia_t2io naturo et t i t i l l a ,

'S tates 'te a !  io  or/oroKpfcaoico tlio'uaisuoeiecc et t l c i r  £e0- 

¿r&phicol eo afisu ra tio a  wilh i l o ‘in to n i to  ¿uo tify  tlioroby 

asceptlonel d a in o  ¿rolns loyond tfco ccnorally  aoeopted m ie# 
of latoraatlosaal-lcsar* x.A 8 ir ik in £  i l lu a t r a t lo a  of tfcio 

ioate-cy la  tho ila®  ®£ ersunoni alopted  ̂fcjrliorwey la  ilio 
p le to rico  case, t&lch has atxo&dy loca re fe rre a  to  la  tilt© 
coetloai tìffou^iout iter pleadia^o Horray oadcavoured to 
creato t'ho inpression  ih a t  ilio £oograpblcal configurailon 

of tho lo rrc s ic a  coaot vaa ìmlq.m to cucii m  cationi ttmt tho 
tc n o ra lly  ap p lica rlo  x v d m  r e l a i l a j  to tho d e lin lta ilcm  of 
t e r r i t o r i  a l  water© c a u li no i lo  involsd la  roopeet of tho 
Jìorwesina coaat* uhieli, ovring to i t o 'Gllogod p c c d ia r i t lc o ,  

acrito l tho p ccu lia r * ? .a m ? £ tr ji epe tea*1 of delìr-itation# 
lo  liso loca olrcafly choaii d o v e , tho  u a jo r ity  $ id jr,m t of 
1h© Court d ii noi lu stify  tho l lo m s g lm x  rolli©! bj relylns 
oa tho csocpfcional ¿¡cographlccl con ficum tioa  ©C tfc® 
£arwo&l&a o sac i, ' t u t  preformi to ro ly  ' oa tb© oaiuiccoonoe 
and to lo ra tlo a  of tho ia t  o rnati onci oossauaiiy« fise £oa> 
wojiaa lin o  o f ax^uneat d ld , Imrcrver,. ù V ù ìm M iù  .viderouo . . 
opposi*ioa of tho tuo dlcoontin^ JuJseo loti* of «boa hai 
con© uuususlly  ©troaj word© fa r  ih© ro jo o tle a  of ih©
»orwe^l«a ooatentloa» 'da%© lìoltilr aspro©©©! ih®- v i w t h a t i

"Sorwuy he© ao aonopoly o f ln!ontatioa&  o r ©ve» 
o f ohorrloo . . . .  thoro aro  naay oountrieo la

317.



... *t!i# «orl£ posseestsc -eros» of .■ iMjav'lly, In»
'tostod c o s s t - I i a t i t i ®  ©cast o£
Canada >18 feeavtly tahmted. la  alnest mrcxy 
pari* ' Sosrly tho tfeolo of tho coaat of 
seotlg&d «ad-wioh. of tho .west coaet of ,
Sorth&xa lr©Xaad là  b a a vily  Indowtod aad . 
bearsi raich resenblcneo io  tho Xfoanreclaa 
© o a s i . "  ( 1 )

'Jud^o head l a  Ma diseonling Judcnont ecfcooa ilio oesao 

vìov?f addire a  wzxziivg vhlch# l i  lo  f o l t i  io  v o li ' so rtii 

beine? reprodueod horo word far verdi

*2Ii©r0 eauld lo  no ¿peater dan*or io  tlm . 
otruotar© o f . lntora&ttonni 1 m thm to  dio» 
rcgcxd bis» generai rodeo of positivo law mà 
to loco a éùùimim da ilio rca l or lnGgiaary 
oro optional charoeter or tmlcmcne&o o f  Ilio 
mm _ isador _ conoideratloa«" (2)

• Sha ¿^grapfcicol fc c to r la  ih© fornatien of en M o to rio  

t l t l o  diould aot lo  caofotmlod viti* tho conoept of ©oatifpaify 

v/hlch in  i l o  noi too d ia te s i posi ubo<Ì to  le  resardod a » a' 

v a l l i  t l t l o  t ù  te rr ito ry *  i l io _ do e t r in a  of co n tlg u ity  waa

u cu a lly  in v o la i w itli record to  Islanda else© to  Ilio sbarca 

o f tho rn in lm d j ' tho d it te r a i  'fi tato weuld la  cucii casca 

accorti tim i tho Iolanda tee ferrod p a ri of I t o  t e r r i t o r i  by 

v ir in o  o f tho I r  co ?£rapliical proztm lty* f io  tlieory o f  ' 

c o n tl^ u lty  Ima boen ciao 'tnvobod ©a occasi eoa te  eu pleri 

t e r r i t o r io !  em ina over crespa o f ledendo vhieli ~ m  t ìm  

artim oni runa »  oosppico a u n i i  end ttoo fa to  of tho ernia

1) IMd* a t  p* 169*

2) *bld* a t p .  193*
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lo la a i  or ■Islanda of croia, a ¿^anp '

s in o :'tho fata of-.tóo rsst* ^

" : 2ho'como|5t of aeauiriag -a te r r i to r io !  t l t l o  by neaao 
of ¿oti&raplileal coati^aity'-lsàs*- lionevort borni discari©«! la  
rèóoat' ■ tirassi V ' M ^ o lfa b o ri .la  ilio T o lta ! , o f .r ia rsa  A rti*  

tra tlo a i nattsoriool3y; dented ilio ; e s i t i  taso ‘of. suoli..a m i#  
in  contcrporoxy in to m atio n o i law statina tira ti

* l t  io  lnpoosible to  olio*,*/ tho  esistonoo of a  
ral© of po sitiv o  in io rn a tien o l lai# to  tho 
o ffse t th a t Islanda situato! cmtoldo to rr i* --
tortai unterà ahould belone to a Stato irosi 
i lo  coro faci tàat ito  - territori form tfc© 
terra f lrra i (noorect continont or Isls&d of 

■ ' eoHEHBHH#1 riso )»  . Hot only u s a l i  I t  mm' 
that ti? ero 'affo no precadonto raffio leatly  

■ • • fresucat ani »ufficicmtly proc in# la  tbelr
boerinc to ostaglieli enea a m ia of datar» 
xartional Imr* but i te  alloyod principio it»

-, s o lt lo  by I ta  vory naturo eo imo e r ta la  and.
’:- co n tesic i iioat even Coy arm ento of ilio ear*#

States liavo ca d iffe ro n t occasiono xaint&l&sd 
cantar adlctoxy opinione no to  i t a  «mmdn^cs* ■
*.**» tM s  »•*«• p rin c ip io  lo laclds/; In prò» 
o le ina  and vould la  Ito nppliuatioa lecd to ■ . 
a rb itra ry  re su lta .*  (1 )

Coar&ntin# • fartlior sa ilio {paostloa of conti^ulty witli renard 
to  Cronpo o f Islanda (or srchlpelQgooo}# Judr# i&tber polntod 

cut t l n t f a fillo  th o  net o f t i r s i  teskin^ paeseseion ©a» hsrd ly  
estend to  overy portieri o f to r r l to ry ,  tho d isp lay  o f

- , * f  ;  .

soverolf^ìty m  a  oontlnuous and proloncod jttanifeotatio;». nuat 
tu&o d to o lf  f o l t  tb ro n c i tho ubalo te r r l te s y  and tho • ■ 7

1} tJOSÌM* voi» Xt* pp* 054*855«, ( i ta l ic o  in  o r in im i)»



c o re ic o ' of cutharity over n s r i d a  portloao  vould of 1%m%f 
noi warrant a  c in ta  io  i l i o  w à o l o  t s r r i i o r y  oa tho  bacio o f

oontl&xlty« V

In  ro io c t ls s  tho Anorlcoa o lá is  which waa fonnded* ín te r  

n lif lf cn a l i t i©  o r is in j  ont o f ccsaticuity# tho A rb itra i o r , 

hold tim i *th© t l t l e  of oontlffilt7f tm icrotood no a  bacio 

o f t e r r i to r i a l  covcrdcnfcjr* liad no fonadatlon In  In te r ­
na tional lev .*  ^  *

In  a  papor rcod in  1910 fcoforo tho Crofeluo C oeletti 

Woldoefc tool: ilio, viow tfcafc thcca doctrinos o f contl^uity* 

e o n tlm lty  o r un lty  o f to r r i to ry , *woro ooon to  lo  ro re ly  
p ro tes to  fo r  a tto sa to  to  p ro-esp t tho aavorol& ity.of lt tr jo  
orca© vili eh tho Stato© concomed wor© noi yot In  a  p o d tio »  

to  neon irò  fey o f  f e d iv o  occupation •••*» Seo^raphical p ro si -  
c i ty  and otfcor £co£raphieal co ed d cra tìo n s  ccrt& lnly ta r e  

cono roloviinc® In  dotorninlng tho proeles U n ito  cover od by 

cn e f fe c i Ir© occupatloa •»•» Bui ccm tiju ity  lo  noi a  tif io * «  * 2 3

1} Xbid. a i  p* C5S.
2 )  ibi&t ao to  tho app lica tion  of i t i l o  nailon  t o  i h ®  dootrino 

o f  tho e a n t i n o n t o l  o b o l i *  © o c  © h a p t e r  6 »  e o o t l o n  I X  b o l o w *

3) i/alilae!;, IaaO^ C . l g l r j j C m t l m nteJ, i ? a l f , In  Sgaifog
Srenmctio>n:. Tor lyyO, voi* TcT» p T l ì l^  a t p# 120* i s  io  

I T t e n ^ p d T c S t i o n  r  '  ■ - ,  o f  t l i i o  p r i n c i p i ©  t o  t h o  « o o o t o r  
© l a d i n o  * r a l a t i % f  t o  tho t e r r it  e r i c a  fedvàorlnft ou d o l e r  d i e »  
t r i s t o *  m ®  Waldoclc l a  25 BXXX» (1940) mi* 337*34'5 sfioro tildi 

• ■ v/rltor assorto tHat lnoosuoh m  tlm m  oxalno aro baso# oa 
n o t l o a s  o f  *proxln ityf o r  • o o n t l e u i t y *  t f c o y  lavo n o  v a l l d t i ,  

‘  I n  l ® f ,  Isocseus© « p r o s f c l i y  lim  t e e n  n o t  * # * • a  X e n ^ l p r i a »  
d p i ®  indcpondoiit o f  o f f  co t i r o  o o c u p a & l o a  b u i  « • * •  a  fa c i  
l n d l o a | l n &  ts»  © s t o n i  o f  (m  o f f  © s t i v o  oeoupatlon«*(±fcid« o t
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T* • Sto r o l Q ' Q f  ,Xe/dLtirato intoTsate”- In thè forrcatlon-of 
an b i s t o r t a  t i t l o # .

; <• Closely resorablin^ tlio ooae@|»t tibloh. "atiaolìoo prtnerp
Indoortoaooio tto  ' oXonoai; in  th© fonnation of
©i b isto rto  i t t i© - -io ' i to  dooirin© " of '■■•lesltissalio infcoresta* 
(or »vita! iaieroote*)*. looordiì.^: io ib is  tbeory tino 
"lecitim i; ©** lateroate of ilio ©l&tiamat Stato eliould to  ■ 
roofcoaod m  a  cuf fte lon i taoio fa r i to  acculo itim i of e& 
oxooptional te r r i to r io !  t i t lo #  Sto supportard of--thl6 eoa» 
copi usseri tim i a s ta to  icajr co<juiro a valili t i t l o  to to rri»  
tory oololy on ito  ground iha i i to  acquicitioa of ouefe es» 
©optional te r r i to r io !  righiti io dsomod ooo&iitial by ito  
d a ta m i  Stato for oafogu&rdtng i to  log li imi® 'intorbata*
Ilare agata# u» la  ilio caso of ©so optional' te r r i to r io !  d a t a i  
based oa mi aìlegodly imi$uo m i ìumauol googr&phlod osa» • 
flgoration* oa© io facod v ith  ilio Ctiffieulty tfcat i t  w ill 
invaria ti^  to  i to  d a ta m i  Stai# ■ I t s d f  whioh w ill determino • 
Tm ilaterelly and a rb itra r li^  -  ih© minar© &s& orioni o f 'I to  
•logitioaio* la i  ©resto# Siila s itua tion  la  o f muxm 0pg>ta»
m ito  of ilio present etnie turo of lo t orimi ioeml aooiaty cM 
of tho tom a©  àivorelty of in ternai lo r d  aituatlcmo %'hloli 
renderò i t o  lay ing èmm o f  udrexattlly  frpj&lèabla ©  tender da 
In ib is  f i e l i  a forsldablo end v irtu a li?  imtmiouniable tasi:# 

l t  io m t demled th a t i to  rooogalscd in i e roda  e f a S tato,



&<*v*

itD  pàrssounl d a te re s te  inH;© fidici ©1 CQoaocy# a a t ìo a d , 
Idoneo ©io*' do 1» ;fac i •play'*;ona-'r'i^Ji'bly co •  aa iisportastr 
pari la  ilio concidorations ■■ òf  ̂othor States wha oro eoa *. 
frontcd irflth. ilo  guectloa wlioifcor òr noi to  rocodaioo m. r. 
czccptìo&ol "ieTrii©rial '©laÌnt ': 'raìced tjy a isodcr of tìio ■ 
International society# Bui ao 'ln  tbo caso of tho goo&raphl» 
cal facior, loro ogain, i t  io noi ih© *lo£jitttmier totoroois* 
nerico, aa intcrpxoiod tiy ilio olaijsnat a ia te , la i  ilio arbori?«» 
n ition  of thòco in i ©resta ly  ©tiiar Sfcatso a n d  iho ir aequies* 
conco in  ilio cxocptionol c la is  tim i candiion end ydldat© 
G l i f i  a  da lia  frena ilio legai viewpaiat*........ . •................... ... .. .

Ilio doso  rd a tiin c lilp  cd stin g  loivoea ih© goograpd • 
e d  fscior and th© *li>gitimt© inio*èsiio* epringa trm  ilio 
faci t in i  l i  'io  usuolly a pari l e d e r  goograplxic&X oonflgu * 
ra iio a  wiiich Ileo  a i ili© rooi of parllcu lnr Stai© in i creata t 
cucii ac ilio la i  croato of natim id  ©oonoEgr and oolf^dofcaao,
A Ciato with-ea ùmicaal goograp&leal configuratio& H i»  . . 

tliai of lonray V i l i  f in i  nero ©acily aa a i d a tiv o  car t&est 

i i  eco erta  that^loocueo of H o  txadliional dcpeaèonco on 
fiching &o tho m ia  scure© of llvollhood far -a fa ir ly  Jaigh 

paroeatGCo of dira populatìoa, I ta  priaordiol iniorootc cay 

lo  dvcroely alfeotod Sy ih© epplloaiioa to i to  casata of 
i la  generai a d s s  of cuatoeasy internati©»©! law regnilitisvj 

ili© rogiK© of te n ito r i© !  water©# ' - . 1 ■■ - -
31cllQrly9 m stalo il#  torrltory c£ uMels ©noiose© e



bay rJLnost c o r p i ©  fcely* m  in  i l i o  c a s o  t r i t ì i  ChGS&poa&B Bay* 

uhich is  aluost ea tir s ly  curroundod b y  B a i t e !  S t a t e s  t o r r i *  

tory» v i l i  la  a l l  lilrolihoai havo t ha approvai o f f a r o l a  

C i a t o s  i n  ito  ©scortica. tbcfc ito  intorccts cay b o  cevoroly 

pro^ulicod b y  troatias c u c i i  a  b a y  co p a r i  o f  ilio high c o a s *  

I t  le ,  fcavover* oso tbiUcJ io  c le in  t' a i "le^ittnab# 
intcresta" o f  tliofiselvco can  cane tica  &n ©xocptioaal torri*  

t a r i c i  c l a i n  £ O i n f  b o y  o r i  ’ - . h c i  i o  ^ n o r a l l y  c o o o y t c d  t c  b c  

internati onci lav i i t  in esulto ucothcr thinc to  m in ta la  

that ' • le jit in a ta  inioroots* rny end cliould be tchea i a t o  

eocouat in  accecai*^ tho v a lid ity  o f  a  S t a t o * a  «rccc^tionol 
ola in # not m  th© le^al bacio far mieli ma onooptionsl dalia  

but m  evidaaeo for ilio detrae» o f  rcoo^yiìtiaa tfcai cucii a 

c i c l a  Jato b o c a  £rnntod b y  t ì a >  in to n a tio n c l c o a n n i i t y .  l ' o r  

i t  la  t i c  c c c e p t n r K ' O  o f  cucii e i a i n a  by i lo  ambaro o f i l o  

la t  oranti ondi society  that transiereis a acro nafeiond pro* 
tonalo a iato  aa h i s t o r i o  t l t l o  v a l i !  under isatorastload, l a t i *  

1  conspletunui b o d y  o f  S t a t e s  •  cusaas Xiloli thè oouatrie© 
o f tfco laiJn*Aaoriom cosi Incisi aro j>rc alam i * toro la' 

rocoat docadeo cdvnncod tho d a ta  that " v ltd *  intcreoto  

choulà bo rcyardcd m  a cu ffie  iea t ground fot t'to rcoofnitioa  
b y  tho internati onci conririity of eroeyticnd  t e r d io r id  
d ates*  l a  d o r o ^ a t l o a  of tfco aorrally applicati© ralos of 

interuatloacl teff» $M» fh<mo£cnoa i s  oxplaiaod by th© fa c i  

t h a t  bleso oonparotìvoly t w *  s t a t e s i  *  t o s i  c f vhioH caso



i a t o  cxietoaco ouly l a  ilio nlnotoonih c o n ta ?  » ùmruìt 
irrvo’o  Memory -  o r , l a  © i l i or vorJ&, a  proctioo cacotlosod 

t j y  tào paacteo © *  t i n o  »  l a  cnpport © f  th e tr  eattoptioaol 

t e r r i t o r l c l  d a in o *  - Cottoeguoatly thooo ¿ta to»  l i s t i  tàcsa* 

colrco a i  adica&rmxfcoso a© oonpared vltSi tào  “old* Itero poca v  

fi ta t to  tM eà sto n cuell?  cspdblo c£ trac in a  bacie tìw ir  

p o l i t ic a i  M otor? fo r  non? eenturleo* 2fco fioatW iSoricm  

conccpt cucicnicc * v it€Lm interootc- 0. KSjcwf r o lo . t a  ilio . . .
fo rm ilo »  o f e »  M otorio  l i t i o  voo f e l r o a à f . lo reetm lw ol l a  

t *  0 d i c o c a t l a s  opinion c £  Proso l a  i l i o  S o r t i i ,  I t i m i t ©  1 

rifo n rlo g  A rb itra ti oxs o f 1910 botwoon Oroat B rlto ia  oad-tho 

Oaitod fitotos ■«Sacro ho obaorvod ti*nb contai»  be^o..“itadoatoicdly 

te le rà  to  1**0 l i t t o r e !  country **.*• t;hon mieli country I;-ns 

oooorted i to  ooraroisnty  ©vor -tàcci and p a rtio n la?  oirou» •  . 

ctaricoo cucii a» to o sra rM cal eo n fifu ra tlo n , tTJcorcwrlal uat^o 

and aberro a ll*  tbo roQUlroronfro of cM f-dof onera ¿Jusblf? cad i 
& protonaloxu" ^  1

Elio patceco of «TtuSgo Proso** dicooutin# opinion» ned 
l a  pax ticu ln r tbo Itd llcl& od porti<m tboroof» bava barn fra*  
n n c n t l ?  r o f e r r e d  to  m  in d ic a t i l i  a  rooognition «  à i a  p e r i  

o f i l o  * v ltc l I21tornato* of ti:© el&tannt s ta to  ns tlia lego! 
b a s i »  f o n ,  a n  M o t o r i o  t i t l o .  Xt rould e p p e c r »  i i a w o v t r t , t l i a t  -  1

324.

1) Doott, Tfomo Court Iteportr* Ic t  ceries* 1310* pp* 193*S00 
 ̂ (I ta lic a  edood). ■ - ' '



a e lo sc r perusal o f dirìgo Urc^o*» viorda dosa rob warrant 

cucii a cwcoplrj coxicluaion, ciuco ho npparontly dìd nob 

concilcr tfco in t  crosto  of celf-dcfcsoo  of tfcasselvea m  
Ju c tlib in o  ,gu cxccptional U t lo  * «Ithoush ho uos preparo! 

to  accora to  thm, css.ore ilio footora ìnatruaentca in  tlso 

chaping of cn M otorio  t i t lo »  a  placo ran-Mag highor t a  

gecgr spille a l configurai lori or im e ro r ia l  licore« ifiat thcg 

¡rapporterà of tho th c o rj of • lo f i t i r a to  in fo rca to * aro only 

too ap t to  ovorloolc io  ilio faci; thnt» accor&ire to  drogo, 

cucii ‘‘Tritai Ir.fcorocts* fcavo cay valuo oaìy in  ooajuacfcioa 

\itth tho deco rtica  of sQYcsoicnty. W  tho c la im sb  s ta to ,  

uliicli i a  t i »  losg  run wouH provo iitpocoit&o v ith o u t thè  

aoiulosccseo o f otlior States* -  ̂ .

£àat drago fcad no in teation  of chM tagiiig tho aacoocity 

of otlior States* aoguicoecneo la  ea creoptlonel e la i r ,  m & _ 
eondition udì prorogalo!te £or eueli clnin to  dovalo? and , 
ripeta ia to  an ere optional r ig h i, o learia  erargeo froa d i 
a r t te lo  w rlttea  by M a in  1912 \diur® ho cosrantod oa $bo 
f tarth Atlantio PI odoriea A rb itra tim  of 1912» Sdoro drago 
elaborato! oa tho conccpt of M otorio lays, dotiMng tfccn a© 
•mio categorìe epeolele e t  d ictinoto  doni la  proprio to 
appartieni aoac papa cui Ica cniouront** ^  Ha Ibridar rala* 
baino! tim i t i c  U t to rs i  S tates * l0re§u#i l 0 ont procedo à 1

1) 19 mrnl i  (1912) p . 5 ab su 37*



l* a£ flrx a tia ti do le u r  coirrorainoto» oa co.^aloront l a  

posoondaa o t lo s  inoorporent a  le u r  «lorda» mi c^nsont^-'ont 

àoa an iron .nattona«* ^  ^

Mno ' ì t  la ©videa* thnt acece? d±a£ to  iroso too tino 

positivo afctitudo of oilior fìtalìos tov/ards tho tulMiag up of 
aa osocptioaal t i t l o  ©annoi lo  dispone©! vìih* M o ,  hov- 

cvcr» lias noi preventoà © ertala £&uth*An£?ie&n ¿u rlc tc  tran 
corryteu thè id e a ’fa r th o r  ©ad fro a  in a ia tin e  oa thè c o lf«  

dotem iaod ®vital 'necce c ity  " of a  S tato  fcelng rocognlged oa 
a  c u ffic io a t creim i f c r 'th o  c o rn ic it i  oa of oa © »optional - 

t e r r i t o r i a l  titlo*  . In a pop or r o s i  Doloro ilio 31 et Con«* 
fcronco of ilio In te rn a tio n a l tor Assoelait©» hold la  Buenos 
'Aireo In 1922» Captata formio Stomi (tho tfcea Director of 
tho Buenos Aires la v a i Acadccgr) tn in ia ln ed  tfcat ilio r ig h i of 
tho 1 l i t o r a l  Stato to a  »arginai Deli of vai or over vìiieh i t  
vas © ntiiled  to erareis©  r ig h is  of ¿ufficilo ilon  vas foimdcd 

on. thè v i t a l  acodo of tho Ciato chicli he oausoratod ao belag 
m  fo llav a  i ' ■

é X f f •*(a) I do nooeuoifceo do l a  dotane©j
. i ' /. ,  . . (b) l m  xu>eor-9ltoa ot loo do la

n c u tra li te i
- ’ ■ . (e) los neceesitus eia la  aurvcillaaoa do la

polis©» da bolioape» dir- dregege» da la

D m a.



■ ©onscrvction doc connur* o to .***.**
; -v .to tI:o question of h isto ric  waters, Captain

.. -i . ■- . .. •

wtomi 'cu^cstcd that ectuorlee* bays* ¿pilfc and parts of 
tho r,arhinal coa in  ocnoral to  treated  as being within tho 
te r r i to r ia l  waters of tho l i t to r a l  stato  I f  wtm usage 
contlm  ot ccculrJ.ro aura ooncacro oa «uridtetion* ou qui* 
demo loo cos ©a lac precedents xi#arlatoraiont poo, eoralont

/ / / fr*ad*U. 10 HOC©GO ito  Ineluctable#•
1 Cr.ptala sLoral also tool: tho view that th is  fcufsootica 

properly f i t te d  into *la doctrine des fbaloa historlquea1 

colon 'la r-aaioro dont cot anclon principo fa t  fo rm ic par 
le  dcctour Lrcgo,* ^  oral can capable of rooting the require- 
cost a of "loo nation© nouvollcs (snericainoa par crceplo) 
dost tcftuooup' pam i olio© posaodcat dee cotes ©fcendues, 
escor© pou pcuplocs ofe ohos lociuolloa ©a n® pout presenter

t / - / . • ■
dos fiateoc&s&ts d*un ¿okaI&o o&cul&ir© cosno ©hos ^les nations 
gut corapto r i l l©   ̂euineos d*existence on d# ©vantage** ^

1) in tern a tion a l Law A ccociatioa, P.eporf  nt t h* 31 o t Coo* 
foronoo, lueaos lire©, 1912* v©1 T aI7^ 7 * 1̂'*

2) Ibid# a t  p* SO | , tbo d̂ £ in i  cion of what Captain S t e n t  
considers as *neeo©8i t 0* lies been quoted above*

3) Ib id .

4) Ib id , a t pp#,90-99*



! . \

'■¿r.-y Umm®T9...m. hoa..'al*«afiar- b®mi cftotm« Erogo #o dice e n tità
opìMo» * .i£  ■■.prppffirl3r;i«tcafprotD4 ;*»-dees t o t  load i ta o lf
to. Capi a ia  ..S tom i1*0 cmoept of. M otòrio. titXoc* .. ...Satvith*

' otsoM ògithio faci« tb» oonoopt ®f::f¥itaX l&toroota* m a  ;i

f u r t o *  asmwB&ìX- -tat:coso S ta to  ..et t o  1930 itocuo C odifi-

catioa.. coaf orano*» ;.; cBaxtag thod leeaao lon  tóiioh toofe.-plao®

fa  tlm Uocmà Confitto© of tlxo e onferotte© oa Baòlsof .Sia *
auso fona lì®. 8# Soahar Jl-agaltóios, roproeesting ¿ortogo!»

cuggoafcod .tlmt ffc® defin ìtioa  'u>f M otorio bayo abould 1® .
vordod co os to. iaolixdo bays vhiòb aro .recocnised m  lo ios
abcolutely  ncoosaory f a r  tho Stata in  ouootioa to  castrati©® i ta  deienee

Aa9&"»outxallty. ondato oaanxo tho 2mrl$atiGa..tui& jauritl& e ...
polle® eosnrtooo** ^  ^ • la  oupport of hio prepose!f Ootibo*
ttagalhoeo ox^mà th&ti . *

, • *U  sortala  stato, berrò 'eosoatlal'nosdflt" T  ‘ " .....
cono i te r  timi thoso &©®ds oro m  wort!sy of 

., roepaot as «sau# i t o o l f  or o rai »«0  »0#
Scotio aro irpoood by aodora social c&iditloao 

. ■ -'. atti I f  wo roopeot aco«>leac : 8M IjgT^gsorieX 1 
usa,*:© wMeh io tho outeor® of Ilio oc oda ia -  

- ■, porioncod by stato® l a  long pmt tims$ vfcy . 
chould ve» rsot reapeet ti® noodo viticci r.o4extt 

. ■ Ufo* v itb  a l l  Ito  SjapTmmmte uad I te  Ho» 
rondo lnposos upen S ta tes?” (2)

liiio esciartorrfc of £caho* rtojollaoo * ti?,le1! oozct&oly clima »
riso® tho. a t titillo  tolteti tip by th© eupport irò of t&®

1) Sor.'l.o.lUX». 1930, voi. «m , p. 107.
25 ib ia .  a t  p . 106. '



/

•ItìffitlE iita in te re s t  o**' eoncopt * topeara .to M f  M laoiotte

..tonda-to' oirorXoaiC.tbó.'Oerdinffl foatur© of 
th è  M oto rio  t t t l é i  aanely* tha-. t a o t t h a t  i t  io  no t ■■ 

M o to rló ity . o r Oboi tía® • -oìmmt : m  mutii th a t  lande to  eaoh 
a  tit lo M 'h a  eoa! of l a s s i  vc lid ity»  > u t .th a t  cucii t i t l©  

re s to  ra th o r  osa1 tfco Memcst'.of: othmr ;States« reeo sa itlo n  
of t  lio c o o p t i  onci cinta.* fruo* tù ie  raoa£5aitian usually  ■ 

talcas tho fosti of ta o i t  aoguiocconc* ss  widoncod by tho 

pascevo of tino# H it tiao foxtusases tur^rurmt oortainXy &ie* 

roproeonis. ilio conccpt of h is to r io  t l t l0 3  in  iniorn& tional 

Im  whea i t  attaoheo ta  fbo t i r »  olmom moaro thsca pro -
■í.-' . •■?• ■ -

batiTo. i. 7sluo» ' ■ £ue& bein¿j ti© lega! eonatruotioa • of th© 
M otorio t i t l o ,  i t  coy bo reaáily  adteittod tha t thè .consoni •• 
of othor fítoioe to tho acxuioltion of tm oxcoptionol to rr i»  
to r ta i  t i t l o  tsay ba tho ou teorie of a Ysrioty of eonoìdor » 
ctions, econg iMesh one nay rm tio a  thè eonrictioa of th© 
International connnatty timi tM  cecerity or ©oononio 
intcreeto of a £lvo£.&tato ju s tify  a^uiocceaco In suoli a 
cista* - In suoli clrcuestanooa && M otorie t i t l o  ney c o »  
la to  bclcg arem. I f  tfca portod of tino  durine chicli i t  
dovelo**! csanat fee'isec&ured in  cen turias,or oven decades* 
timo dapxtvlng tJio M etario t i t l o  ;of ih# M otorio olomont • 
proporla. eo»oallei. Bit thè mailer in  idxioli th io  ocmoopt
Imo ìmm doooriboà by,Gesfeor.tSsp&blhs v ir tu a l i? .m u si« ., ta  •■•■■,■ 
thè completo rajociicm of thè notion of M otorio t i t lo o  and



tho  cttfcstitùtioa . o f . wfcat rny  b» paroporly to rn e i. -

E v ita i itltlec* #  $ho aioption  of cuoà a  p rinc ip io  t a l  i t a

in troduciioa  ia to  la tsp x a tlo aa l law would only i&creoca i to  

alroady. p rava lllng  olmofla aoad ittoas in  th io  f le ld  of Im 
a d  viotild t o f a o f  t o : tantamomif .:to  exoafciivji a s ta ta  of 

thl&£s ,vtore-cnresjr-Stato wonfil -ho « itti © risei to  àotomim
in an a rb ltra ry  eannsr nrkat shoald to  rofjnrdod m  i to  " v i ta l  
in ioreets**  Xi i/ould thuo cnoblo -tho Cfcato l a  quasiIon"ta 

f ix  u n ila to x a lly  tho t e r r i t o r i a l  l im ite  of i t s  ew oroisaty» 

21x0 p ra o tic a l recul ta  o f  oueh mx opprosch cro nof fax t a  ■ 

coolu _ Gide!» eorrmating on th io  nerpoct Qf.tko pvokl&?9 

Iccued b e lo a r and m ogalvoeal wasnlng itoa* ro fe rrin g  to  
tho notion o f " v i ta l  baye*» as ̂ d lo ttn c t froM:*hio tario  toys* 

propi}?f to  eaidi

• • "C® géraien t des p ré ten tions a rb i t r a ir e s  *****
qui »ciraient fmxlâss purourat e t û lrplsoiiüt 
sur doc besoin© on doc in to rô ta  do l 'E ta t  
riverain»  oucooptlhleo d* £fr© tltr?o?mooo par

 ̂ d*autres Sta^o r iv e ra in s  do estoc d*mi© o<8> ■ 
ilpuyation  fsooçrankiqii® ou fcydr©ernplil^u© 
d ilfo ron to*" (1) ^

„ : uxithaa î a  1952» Mmrquîn expems&d tho rim r tha t»  i f  
i to  t e r r i t o r i a l i t é  o f a  bay le  to  l a  doteznlnvd l a  t to  li^hfc 

o f a i l  ti:m cirm m t& m oo whloU surrénal it»  ■ thon. o lo a r ly . tho 

v i ta l  in to reo ta  of tho coasto l ütat© Mxêt oleo- to  :ia to s  lixto . 1

1) Gidol» op*olt. vol*' m »  p* 635#
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account* ^  Ho admitted, bov/ovor, th a t Captain Storni*o 
concent, aa under stood end interpreted by the Portuguese 
' Govornnmt during.the Eaguo- Codification Conference," cuff©rod 
from oonnidorablo oversimplification of tbo leones involved, . 

cinco i t  raised ono of tho factors which. r.ro lik o ly  to 
¿Lotensin© tko to r r i to r i a l  status of ft given tody o f vat car 

above a l l  other factors, thus unduly Ignoring various other 
oloroais which should also’bo reckoned with in estab lish in g  

the  leg a l statue of a given m ritino area* ' Ho went On to 
say th a t  #v i t a l  interests* , however widely tod'liberally  
in terpreted#  had no place in the theory of »hi&torlo titloo*#  
sincei i f  i t  i s  solely the v ita l interests of ilia oiulmnt 
Stato on' which an exceptional t e r r i t o r i a l  t i t l e  rests# than 

. the Motoric element, which* as .the term itse lf , Indicates»' - 
i s  tho very p i l l a r  of the h is to r ic  t i t l e ,  w ill Ik? lacking 

altogether* ^

Elio approach by four,gain is  not e n tire ly  ’ compatible 

w ith "the 'ait itu&o ho had taken up m short t ia o  before tho 
publication of Ms a r t i c l e ,  while pleading m  behalf of 
Eorwoy in the fftohorlco ease* ’ Sfoor© ho suggested that ike 
regime applied to territorial waters might to bo «realist©#

.1) Bourauiu, Z m  Salop Mstorleueo* l i o t m e m  Georges 
Suaiaox Kali#' T^t«#' ces|. a t  p* 11*

a) ibid* ; ........;,.',....,



<!ii * o lio  recpeo fco dos bosaino lo g ltia c s  des L tatp e t  l a  

d ivero ito  dos c ltua iiona  partieu lierea**  v*' Qtz Sroxüz 
SosMcOt 'i a  falo c ta to rn a i oa tc im ll o í IZio U&ltod Klajdoáf 

eftallearod tí?a ¿Jorvojicn eonteirfcioa * risfctXjr# i t  l a '  

bolicvod •  by po ia tloc  c a t ih&t ”11 a £ fe a ta  ta s  tho xi&lxt ■ 

io tlz i t s  iaaritiiao toxxitQiy'.by 'xcferaaoo io . vlmt I t  omi» 

calvos feo lío i t s  lo£itÍx&ito isfcorost fiad thoro io  no othex 
to o t o í tía© lo ^ ti in a c i o í ticoso lntoxests» Why should t&o 
h is to r io  actoro  o f fi c la in  !;avo my  e p o d a ! iaportsacot*  ^

' I t  i s  c o r ta in ly  a mfcfcor fox reg ro t tlia t tlio Cauri in  

i t s  Judgrout did xiot io lio a to  in  a  d o a r* cu t ranner thlch of 
tlio tvo canille& I33 o sao opto i t  luvourcd* Qn t to  ono hand* 
thor® aro to  bo fomsd in  tko 3ud¿rjoui paso agón uliiúh p d m  

fació cppoer to  approv© o f tóo Korvioglaa eontoailon* Xhua» 
lo r  inotaneot t>.o Court I d d  tlmt*

*Xa tto so  la r re a  roblona [o f  liorwsy] tJio 
lahab ltan tc  of t!o coacto! asno derivo 
tlio ix  livoXüiood cs8cnfelal2¿r fren  IlGUia#** (3)

And ogalm
*Ibera ie  or#a considera tlo a  no fe to  to  ovar** 
loobed . . . . .  fhr.b o í c ó r ta la  ceanorte - - '
m t ensota pecu lia r to  a  rojlon* tbo rooXlt^ 1 2 3

1 ) XOd# Hf»herios case. Plwídirrfi. 
_ val* t m T “5T2.

2 )  , XM d* a t  p* 122* -
3) XCX Bopsrts ^951 ■ p* 123*

Oye!; Ar/rt^monto* • 3?rx?nnantg,
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•and'fcaportaueo o£ a h ià h  aro c lo a rly  elidono cd
ìrj. Ione .wsoco** (1 )

0:i thè : othor tond, la  curvine up thè le g a l eoncidaratioas 

«&lcìt pronptod i l  to  decido» tlio caco In  faveur q î  Ilorcrsy, 

tho Court d i i  ne t ron tion  a t  a l l  the uattivuol o irm ustarnoo 

refo rrod  to  fcy horvay, lu t  placed p a r tic u la r  espimelo o& 

tho to lc ro tlo n  ty  foroign Otates o£ tìio ïtorwocian p rac tico ,
/n)

»ritirerai n&y fornai challara:© or p ré test*  :
ïïbac i t  vemM empear t i s i  tfco Court*0 rotore anco to  tbo 

pe cu lia r ccozioaio in to rce te  e t  the  lo c a l population lo  lu t  

ero o£ i lo  consldcratlono tóiìdi »aera ta':oa lu to  ectxnmt ty  

t lo  Court in  acaoccliv* Ziorway’o ciato# I t  lo  ala© uortli 
no tine t i n t ,  lu  év o lu â tlag i lo  ecopo o£ ilio momvdQ Factor 

l a  the formation o f Eorway*o esc optional righfco* tini Court 

dccrtcd i t  espropriato to  e l i  t în t  theco economie la to re  sto  

warc c le a r ly  crridoacod by long ucogc** a pr Guatine uneat 

v i r tu a l i?  erouafcUìS to  introducine tha oloceat of nopaleo* 
eenco In  disguloe* stoico i t  io  ra in ly  tlirough thè a f f l i »  of 
tin o  . t i n t  ncsuiescenee nornally  fiad a  ite  erprecàion*

i&craaa ilio vording ,oi t i c  m a jo rity  Julgmout la  oa te lo  

'pe int canealiat aetraloma, ludgo ííaUair» tot hi® dtom cnttag  _ * 2 3

D .lb ìd #  at p* .133# - _ ' .

2) lU d* u t pp* 130*139* :
3 )  .IWd* afe ju  133«

•V J



opinion, made no bones of lilo opposition to tho £flf*%*a£ta& 
c o n c e p t* l a  .tHa' »«¿oncost possible te rm  he dissociated 
liimseif £roa tho proposition vhieli Invoked horway**» oconoiato 
in te res ts  uo ¿tustifying iron the lentil point of riev? tbo 
tiorwosiaa cyston of dolir&iaiioii#' Judge hohair otoorvod 
tliat to  was wholly unnblo to reconcile» the forwegicn Decree 
of 1933 with the notion of te r r i to r ia l  waters provailii^  in  
international law. iio explained tills conclxioion, in te r 
a l i a . 1 ;y tiio fac t t t o t f

fltto  doliioiiattou of te r r i to r ia l  waters by tto  
loorco of 1939 io in sp ired ,. asaonjjot other 
reoccur, by tiio policy of pro tec t in i  t&o 
ooonosdc aid other s o c ia l ' tntorocto of fho 
coastal s ta te ,*  (1)

ihcao to ire  factors which, in  Mo opinion, could not b© 
ta tea  info account in  international law i a  deXiritlng te r r i ­
to r ia l  waters#

f to  yinhcrioo case , which, no donut, constitute«* ©no 
of the  leading caeca in  in te rn a tio n a l ¿gurlcpraucnoo, i s ,  
tow over, by-no m ans tho f i r s t  decision  in  'which an i& tor- 
na tional tr lU u .a l was prepared to  consider t to  peou licr 
economic in te re s ts  o f a  l i t t o r a l  *.-5 a to in  accessing i t s  
claict to  on arc optional t i t l e  which would not accrue to  i t  

without a  departure fros, general in te rn a tio n a l In#« 21ms, 
in  fto  Korth A tlan tic  rirlnyHem ¿ rb itx r tie »  between Or Cat 

B rita in  and the Baited ¿¡tatos tho trib u n a l, d e fin ite  tiio  term 1

1) Ibid« a t  p» 171*



m

ren arted  tfcat molí a  d ofin lttoa  .ftfeou&A ta to  ta to .

QCOOtmt. CCh ' -í::t ¿-c;.':U--..'vYC â .».,^...,.^ ,..,
•a la tli©  Individual * oireuwataacQO tóhloh fox
cay or¿o of t!i o d iffo ro a t bayo aro to lo  

«*♦«♦ tho popgjb
ftoooaolty o f t to  oy
ajpxeolatod . . . . .  f io  ppoa¿bm ty.. ra-4 feo
noeosoity of i to  holn/l deiondea 1a* i *  n i »  ¿ a t a  
Jji \ ñ T o u v >  vorr ltory i t  in I m o it^ u  v n  
^íToTS“TáluowTi'oTTiiri^^

oFHoFlHxouHFoHuw to  ©iuisexato
i a  gone-r&l»* (1)

d a l l a r  ly ,  in  tha  Cnlt ot lonaoea caso t í a  aav/ deíknct 

Control Aaorteaa Court ot t a t i c o  l a t í  doun tho  ru lo  th a t t

■ *in ardor to  t i x  ilio ia to m atio iia l legal atatuo
ot tho cuIf ©i Eonaooa i t  lo nocoeo&ry to 
erpoetfy tho oí'íaraotoristioo propor thorei© 
frota t m  tfcroefold point of vlsw of btetory, 
Coosropliy, and tho v ita l  Intcroata ot th© 
craroucdlng Ctatos#* (2)

Anonj tiio fac to r»  to tótloli tho Court cücpXioitly re fe rrad  a u 
©vldone© fo r  tho cxtotonc© o¿  uaoíx v ita l intoreo feo of tito 
United ututos, tlioxo noy lo  tentioned tfco ©onotruelton of 
a ra ll^o y  by Uondurao, destinad to dovolo¿i tho srioh and os*' 
tensiva raciono ot tizo conairy end t o ' prorcoto' tho  ''Inter» 
©cernió tralfio» a  ra ilro o d  andar tho control of XI Salvador, 

a p ro jeo t eoneeroing tlio praloogatioa of tbo Chinándola 
ra ilro a d  to  a  p o ia t en tfco. X&cCL Istmery ©a tho ¿u l£  o f 

foaocoa a  id tho eatablidcaont of a  freo  port doorood fey tlia 1 2

1) Upa fct. '  Hamo •Court Soporto # 1et serio©, 1910, p* 187 
■ ( It£ü.icG aldod')1, '

2) 11 M m  (1917) a t  P* TOO*



;m .

Salvadoraa& Gafy©3Kspoiit c&'SS*ango&ra ZcdaM* 5&® Court adeo

paintod: mit■ '■■that th a  Gmlf of foueoea was jxarro'a.ado& ly  cx«*r 

t©sisiTO departmasts of ttw fimm r ip a r lm 'i i ta te s ,  waa des* 

t la s d .io .p la y  ca istportsat rodo da tfcoir oaraaeretai* ’ 

Iad u a triß l 'is id :c^ rl0altitral^dsrrglöpncat and n is t  fco thero* 

foro regardod ' tm: tholar l l f ©11»©v of irp o rta :'sa4 ! oätportö, 
Boria* xegaxd t© tlio gcograpftleal oonfigisxaitoa of tho n u lt  * 
tlao Court xc&axfcod tliafc ifcs ütrafcogiö ß iiu a tio a  vrao m  a&vaa« 

tcccoao tim t *th© rlp o rto a  Ctafeoa eoald dofö&d th e i r  c roat 

dafcoroöfea tlio ro in  m d prorldo fo r  tbo dofoao® of tlio lr  Isdo- 
pesdonoo osd ooTOrai&aty#* ^

t o o ,  tfco Court fu l ly  rooogaisod tfco * y ito l dntoroata* ■ 
o f tha rtpcxl&a S ta tes  da aeseoeißs t h& ■ lo c a l ' s ts tu s  ©f tlio 

CttXf |  o t t2iö ' cazo t i s o  i t  risst fco» fcov/ovor* fcoxu© ln  ciad  
th a t tfco C ourt' dodaood t!xo le g a l v a l td i t j  of üio atXegöd. 

oxooptioual etafeuo of th© g a l t  £roa tlis  fa o t ih n t *a ceealax 
posoocsloa etteb so tim t of tho C ult o f l-ansoea could aaly 
feavo fcooii.mlafeataod.fc3r.tfco fio^aloßoeflco o f . t f c o - f o a l l y . . 
actione** ■ i ' .

52io‘ doolgloao o f . in te rn a tio n a l trlfcuaolo xoforrod to  . 

afcovo eppear fco Mt# in  ooxc&n a  rcodlaftoa'to  tafco ta t#  .

1 } Ifcid* pp* 704-?Ö§» 
2} tfc ii. a t  p . TCO*.



cecoimt tlio affoetcd  C iatos* p a r tic u la r  In te r  oata and r¿ooder 

m  ¡Car as thoco socio liara boca (al leas! taeltly) yooocniscd 

by tho to tonxatloasl corixmiitty* Kioto l s f hovever* »o ■ 
in d ica tio a  idiafceocver tb&t tha trib u n a lo  faced v ilh  tille  

pro bien over remorded tho “v ita l in tcrcoto* ©f tino olclisent 
S tates as áuo tlíy toc  in thevoolvea tsx axeopticsial o ía te  and t 
as tlia le g a l te c le  faz tlio fo rra!Ion  ©f an ©soeptIonaX 
territorial t il le *  Xt lo  only tbrough. t!io toierdependonoo 

and ocabina!loa of a £ rcat vario  ty  o f factor© * M etcric*  

Coograpliio* econonic, o tra teg ic  ote* -  t t e t  tho acpuieecotie© 

o f foreiga potrora l a  ¡sueh aa  eroep tlonal e l  a ta  m j be 
roooonably te fo rro d * " 2 t lo  th io  le g a l prosurpptioa «* «luaya - 
opon to  re b u tía l •  os tdiieli tiro l e g a l  validity of m , i>x~ 

coptional l i t i s  rosta*
Simo t te  *vltal telároslo* of tlio eXateaat Ciato aaouco 

tío  rolo o f oao of tho con tribu! ory cnridontiasy ©1 croante te, 
tlio eotabllsteorvfc of ca Me torio litio *  fho probatlvo 
valuó of tho *l©gltteat© tetcroolo*, as dioplaycd i»  tho 
proa tico  of Sietes* la  of conoldorablo acopo ladead* l’Ms 
1© clcarly  cvidwood la  th e t paosogo ot  Ib© ¿aá¿yx*nt dolivored 
by tho lu te rm tioual Courl of Justico te 'th o  Pir̂ -artcts caes 

yforo tlio Cauri, • with roforoae® lo  tho basaltoos áx&wn aerees 
tbo lappbsvet, oteervod tlia li

•tho M o lo rio a l data produce! to  Buppart of
Cilio lioruegla¿a| cent ca tión  **•* load seno
WQlQÍlt lo  tíw  idea of tito Bwwivcl o f - x



• tra d it io n a l  r i d i t e  rccorvod to  fòo iahcfcl«*
...■...'"■ tan to  over f io liin j ¿rroundG*w U )

Elio Court bold th a t * cucii rigirio foumlod m  th© v l to l  uoodo

o f  tho populatlon sud a ttesi© ! ly  v o iy . anoietni mà  poaccfhl .

ucce© cay l ^ i t i m t o l y  to  takoa lu to  aocount la  ésrnir̂  &

lino Tritolit rtoreovcr# appe&ro te tho Court to botro boom lsapt
■:■■■■ /r*y

u ti l i tà  ilio botando of ulrnt io  inodorato end xt&sanabl©** '***
I t  lo thoroforo gridoni tlm t tlxs * v iia l aoodo* per m  

would nei» lavo 120011. rcsardod by tho  Court cts e, cu & io lca t 

Ju o tif lc a tlo n  l'or ilio ap p lica tio n  of tho fiQn?op$.nn rothod of 

d o lin ita tia u , had I t  noi loca  *attootod by a vory m elon i 

end pencolili note©*» 1*©* tho ao-iuiccconco o f ilio In to r * 
n a tio n a l ecxsimliy* I t  hea» theroforo  loca rig 'liily  olcorvod 
flint *a country e Quid net «orely by rocco» o f ih© ollogod 
ocoxIOs îo, no odo o f con© p a ri of i t a  popolati©» imi farwurd a 

le e r l  o la in  io  d o liu it  I to  watoro in  a  mancar noi aihorwifec) 
p c ru ltto d  ty  in tc rm tio m l lai?** i ilio invocati©» o f 

ilio * v i i  a l  noodo* o f a ¿£vm Ciato ao tho ro o t o f i to  lecci 
r id i t e  uould 'inov itab ly  Icad io tho &b&udo&£»c?ifc of cwy 

objcotivo logal o r i t  orlon ao tfco basta fo r loco! ripirte# a 
d&ngt* of vhicit Iud0O Mohair in  Ilio diocontinu opinion l a  tho

1} 3X5J 'Eoporic* 1951# P* 142*
2 ) m a *

3} i'tisoau rioo  In  31 B i l l  (1954) p# 402% C ite llo 3 in  o rig inai).
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gìoTu-ortoo esco woxned in  tho follov/irg  tronío i - - .

xsy opinion I to  coaipu la tloa  ©f .tía# l i c i t o  ■
of t e r r i to r i a l  water# £or tho purpooo of pro- 
toa tln g  cconoiaiQ m d other coala! in to roct#

'■¿so no iu s t l f ic a t lo n  in  lav i ****** tlao appro­
dati©» of Guoh a  p rac tico  vo«M . bave a  dnpgor- 
ouc tondosicy in  t t a t  i t  uould cnooureco sta to#  
io  adopt a  cudiootivo approdati© » of thoir ■
'righi a t ino tcsd  of © aderólas to  a  concoa 
in to m a tlo a a l atondara.* ( t i ­

l t  trmiXd, to  cmly propor to  add that* occor&ing t© a 
c la o s if lo a tlo n  rado ly  Gir Gerald f i  trisarle© * v i t a l  meda 

and. ©rcoptionsl noeosdtloe*  ubilo  noi © oastltu tinc In  t to i»  

coivo© tiro conreo of osy lego! righ i*  cay maofèioloaa heve 

a  tiaroofold o ff  c e ti . , '
l i r a t l y ,  thoy corvo m  * m M m m  of a  generai m&A m  

tho p o ri of a  Stai© to  dopext to ra  or to  to  rooognlscd a# 

o n tìtlo d  to  a  epooiol app lica tion  o f t'ho a e ra s i rial© ***** 

t&o tasi©  on trillóla otlior Gtatoa oan condono cuoh deportar# 
or cpcoial app lication .*  ^  ■ Tm  o x s e p tla im l- to r r i t« !^ .

i t t i #  th a t  \# i l l  ovcntir&Uy adarga d i i *  fcwovor* lo  baood

1} ICd Soporto* 1931* afc P» 1G9| eoo» hmwr,  fede# Àlvorofi' 
Individuai ’Opinion « to rà  to  oheerro! tlia t *in fix in g  ih# 
txreadtìx of i to  to rx i to r lo l  ©da* i to  s ta to  m o t 'indicato I to  
roacono* goographio * ' eooceaalc * ©te* «Irteli p ro d a#  i t o  
d u o tlf ic a tio a  tborofor.*  {### IMd# e t  p* 150)* , ■

2) 90 iteroo lo c a g li . (1957)» v o i. l i*  p . 115*

i



34Ô,.

soi ou tho Dtato*o exceptions! socle# "but on ito  tanins 
cuscoodod to  butld up e» exoepticixd t i t le »  in  necordemef 
wltli îüiô fcpplicaüo ra ies of International law# • -

Coeaadly# tfcey ero *tfco bocio of a ohanjo in  ïmi ,,««* 
flio roctubl' la s io  of# ;ar sôtiiro ior»'" a mw prootim  \âiî&h / 
tiio fjonordlty bf «tabeo v/ill cono to revertí thocaolvcd eo 
ca titlcd  a i l  lound to  observo| timo leadirc to  tîio dcvolop- 
tioixb of a so;# rulo of custonary Xsw** ^  • Dir Corail 
pointa ont tbafe* sean fron th is  aspect cleo» i t  la  m t tlio 
cxeo;> b lond circumötoncoß na cuati tiuit la id  Xe^al v d id ity  
to  cucîi a c la tn , tu t  i t  i s  ra ther tbe nev# rulo» i£ md vdios 
i t  Imo cnercod* tbnt conotitutoa tito bocio of tb© sowly 
aoquired exeoptioud rlfh t*

fhirdly* csccptlonol cirec.rutascos ray also provldo 
orrldcnoe of rcaconablonoco» Istom at ional tribunal s ar©
prono to atiaoh ß cool d a d  of irportanoo to  tito tocation 
v/îwthar a  £tvm mnâuct m  coure© of action b© re-par&od 
as roexondle*" *3Da eucli cases tko asäUstenoo of apooid  
intorcofco or particu lar olrmuuimîûou off for is s  tonco t ca 
ceononio, c o d a i  or coôgrapblod oheyaotear cay w d l affect 
• *•*•« tbo rooeonáblo:teso of thé action taies#*® Uir

1) Ibid» d  p* 116#
2) Ib id .
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soralA .Aratro attentim i to  ih» ccmcluslon. reaohed by thù 
l a ioraatlioaal-.'Court■■©£ ¿fuotle© la  tM  flshortog osa®#'--- 

eccovdtoi to  wfiieht Imvtog record to  t o  oxcopticeial eoa* 
figuratim i of ilio llorwosica consti the «ansar In  uhioli Jiorfircy 
doltoltoltor."torritorlai vaierò tsaus noi uareaeormble*^
'fimo ' to h ^ u e e tio a  o f ih© v a l id i tà  o f £:© !ìor.fo^loa d o l a  

tu ra c i to  a la rgo  extont ©a tho rooe onableaioDfl of tho 
Korv?G£toa roacaroo# wMeh, la  ih© f iro t  piceo* doponded 
hoavlly on t o  execptional coographieal canfl£ura tloa  o f

■. / p \ ...........
tho ©oasi* v '

■ t o  «a tto r «ay ho 'fitttisg ly  euEr»à up hsr oosrtoc th a t 
©©onori© conoldoratloao - and «¿»optional olrcroBsisacea to  
Cenerai ©annoi of toonoolvoa conotliuto tho tesole of ' enjr 
lo^al righ i i bui thoy tov© a i tho ©m© tiiao a decisivo 
tepori anco la  ovoluating ilio quoctioa m  to n&oihcr or noi 
mt cubo ©pii © ad t i t l e  cario la to  ertetene©* Staro tho i r  vaino 
rosta  c cangilo taly  to  tho ephoro of cvldmoo end thoy camici 
endow any Stato idi ih  a e »  cahstoatlvo righi* * 1

1) IC1 Itoporto, 1931# PP* 133 and 142* ■ '

1 ' i »
2) $he «dopi tea of tho te s t  of roaconablonoco - ima se t viUìt 

tho critici®* of tfoldooft on il-« ocoaunt of ito  oubjeatlvo« 
m m  (eoo U&X&ook to  20 MtL (1931) p# 110)*



¥1 * f io  troie o f thè t in a  d o n o n t In tho fe r ra ttg a -e f  a t:c 
.. M e la rlo  l i t i o ,  ‘ ■■ - .t-.,. ¿

(D
x t .wao puMLttod dsow horo.tteut .tfeo retici 

itine t  ion of tho tin o  fao to r in  t ho fomsfcioa of ca  caecoptional 
t e r r i t o r i c l  t l t l o  l a  in tozaa tional Xm  wao fa  ra leo  a  pro* 

m sn tlo a  o f  «cooptano© of tho new e s t  orcoptto¿iajL c itu a tio a  
oa tho p a ri of ilio affoctcd  ¿teotoe# 33 ¿e ef& nx of t i r o ,  i t  •

una « sco rte !, vos noceco«xy bccanso t io  elzctmeteacoo fresa 

vixidi eoeli m  aecoptonco rd0ht ho in fe rro !  * raid to  ih© do* 

ta t lc d  m alpelo  o f vdiich tàefcreeoat ofcaptor lire loon dorotod. * 

'eould not m ico  unlocs a  o e r ta la  po rlo ! of timo fcaA dopo od, 

Sito pascalo of - t i r a ,  couplet v itti  aa elisone« of protoefc m  
tho p a ri of tho Stato« affooted or. Xl&oly to  io  s ffee ted  t»p 
tho cxceptionol d a lia , e erro to  e tre re th o a  th io  p rom a^ tloa  
of copúleseme© undoxlpli^ tho M oto ri«  t l t l o ,

Itevicc ropard to  thonm lfo ld  «spoeta of tho n sa lfo e t •  
a tte sa  o f aa M otorio  d a l a ,  as doserifcod ahmr@ l a  d o ta l i ,  
i t  m\f loo meo ahundoatly c leo r liliali wlmt lo  ucuallp  re fo rred  

to  ae tho »h isto rio  olenont* o r » tino faotor* l a  tho osta i*  

liehnon t o f «a lite borio t l t l o  lo  no caro t ia n  ilio p«n t o t d  
of a l l  thoco eoneldexatlone vhicfc fo ra  tho oaapoamto o f  ea 

h is to r io  s ia te  and 1 1» oontributorp feo to ro , d i  o f v.Meh 
would la  th o o sd ro o  io  mfehór nemlhCilcee i f  thoy «ero not ..
sanotloaed hp thè  c f f la x  of tino« I t  io  tho yain  stanati <m
1 ) Soo chaptez 3 ,  eootloa ¥ , a to re .



.of.ttsa i t o  ¿Len&iìt 1» tfc» fosmation ot  sai M otorio  tifi©  
to  provldo ilio ■ fxmmosìt- mcocsaxy fo* tho oonnoilaaftlon off 

: ilice© diverso end aasnifold : f dotare » in  proporti©» to  tl io ir  

: In te n s ità  i.Ga&.irodtwmy* *Xonj una^a* -  tfco .erpfcasie-fcoij^

.»osr oa ilio ,«suali^riog ■odjoetire -  io ihoroforo.tfco

concio© oa£rr®B3lott--©£ iiio enm t o t a l  o£ in fo rcato  .ead.ro** 
la tto n e  ilio eslo teaee o f t&loh o n tl t lo  ila© In te rn a tio n a l 
lavycr to ra te o  a  prcsuaptloa th a t  an oxoopttoneJL te r r ito r io  
l i t i o  lise indo od colio iato botng» Accordine to-Do Yiccclior, 

i t  io ì Iigdo lutereste smd ro la tio n s  -  var.tod m  thoy Loro 
iron caco to enee •  «ad «et ilio acre © fila r ©£ tirso «*■!»* 
s sa to r id  in  i t s c l f  in  JUrtornationol' le®r *» which a re  tolse» 

iato accocnt uhea conoldorin^ tho $uoetion iiis th e r  or no t 

enelx mi Motori© liti©  tino toc» consolidateti» De Yiooohcr*** 
conoopt of tfco rol© and funotlon o f tm Motorio t l t l o  
eppeers to lieve bcon i&flucneod ty a v/©ll«lmavm and mais* 
guoted paesano c f  ilio ¿ud&aoni dolivcred by ih© X atcrsatldnal 
Court of Casti©© In ilio pfaftArl*© caco téioro thè Court esotao * 
to Ijovo a lludsd  to thè  thooary vMoh concoivoo tbo "M otorio 
tltlo *  m  tfco produci of ca *Motorlo&X cotìcMldatlon**

Cmimatine to il»  cr,orjonoo of a XiOrwfioa rari» ¿Uso Motorio 

t l t lo  * ilio Court obsorvod»J^ÉSZLSMS * tM i th® licrnre^lmi 
eyetoa ©f fixing tfco bacollsos of liorway»® te rr ito r i« !  eoa- • ■
Imd nequlred lc f« l v a lid ità  owing to *to H a tortemi conr.oll* 
Qatlon «Moli wouXd raho t i  cnforcoallo ao e^oln&t a l l

■343*



344.

-totijiìt©  paesano in vùtóxtb.-;ih© e&ov,o*gaoi;ed pertica* 

oooura l i  scarso» th&t ¡Uoruay*B "M a te rlc a l cena o litic i io»* 

ot -fi»- oscoptional t e r r i to r io !  l i t i o  io  le c e !  m  Iior effectim a 

app lica tion  o£ a woll»deÌino& and u a tta rn  cyotca i n  ilio  loco 

ot vhioh oVkor S tate»  dìd noi ta lc o  any ot)jeotion* • sixoo ; 
*Ma to r to s i  conso lidati 011* ealxraooa baili ih© n ao lie s ta tio ca  

ot oovoreisniy by thè clcdm at Ciati* end a to o lt fceipiicÉseoaee 
©a tho pari; ot th è  in to rb id e ra i c curimi ty .  ; 2!ho . q a a lt iy i j^  

&&jcetl79 "h ia io rica l"  d o a r io  tr in co  oufc tha  iaaofcioa o t .
•tho t iro  taotor In ilio processa of ilio eanoolidaiioa ot en. . 
e rcoptload  lit io *  , I t  relegatosi liiotory io tfco m i ;  ot a 

probativo claroni;» timo imorpor&iir^ ib is  faoior -caoag tana 
v a r i lo  aansi&erationo whicli coro luto play in tb© eo&obliBhi» 
Boni ot co, M otorie t i  tic* ■ ■ . ■

la  m. ertici© putlished  in  1333 Jo&ioaa dwolt npoa oocao 
e t  thè aarantscca th a t n igb t ■ lo derivcd £ro?n i lo  introducilo» 
e t ilio not ioti ot conaolidatto»  and I t s  adepti en mi a Martire«* 
po ln i te r  a l e t to r  undoretasdìng e t  ilio theory ot. M e t i l e  

i t t i c a .  - Ono o t I ta  card iac i T irtuos t s # ho wriniaine» th a t 

In  ai& itio»  te  i to  lo in s  corto omo d tr ita  i t o  rode o t  ra>iMritig 
a  t l i l e  io  te r r i to r i*  ' i t  display© in ia ra c i alca in  Ilio

t  ) Ib id . .at ># .133. . ( I ta l ie »  oddod)
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t ta t  ;tfcò' fan a tica  ©Jt/.tiDO'. m a  »© rtly eutmMiery l a  tim i i t  ., 
«rnábloC tho eor&lned opcratto»  p£ ,

l& :t£tD lr.eatl£Pt7  "juetlfiod  m  tnforpneo ofece^losoeaoo —vy. 

osi ih© p o ri of la . feo eroep tlonal oíala»

Simo, £’or. tetano© # ...tho'^Arbltarator.:' assorto  th a i , i f  tho 

eÜO03á' t l t lo -  to tc j t t i to s x ;  lo  npt-fcs&od ori ©a© of tho oorjaogày 
oocoptod t l t lo a #  li!;© coooiou, cong.uogtt occupai loa oto*, 
bui la  baso! eoroly  oa tho fe c i o t  d isplay o f  ootuol 

caverotefcy, * i t  eaaaot ho c u fllc io u t to  ©obablife tho l i t i o  ; 

by uM tír t e r r i t o r i a l  c o v e re s t i?  v&o v a iid ly  © s ta b ilite !  e t  

a  co rto la  rosicati ; I t  m o t a lca  ho ©Uotm tim i ih© t a r r i t o r l a i  

SQYcroigaty Imo eontìaued to  osisi#*  ^  - fhm% SoUom ‘feo 

voll»la&ouxi phraoe l a  uMPh tho A rbitrato? hold f e s t  *ooa- , ■ i 

tlnacu© and poaoolul d isp lay  ot t e r r i t o r i a l  s o v e m te iy  **#* 
io  as £00d as t i t l c . »  te)

ghia ctatcraoat, wliioii ha© claco booa rocosaltod m  m  
r a r te s t lo  p raao ata tlo a  ot thè  » ta to  o£ aii& iro p rw a il ia ^  l a  

Internacional leu , wouXd, 2Wf*wor, t© ©aaplotPiy '4og*xlV0&
of aay\ riosntei 11 tho e iH ux  of a  ra th o r ooaaiàerabla porlo ! 
o.f tin o  •  rarylB ti, o£ caureo, accordine to  d rouro tenee»  » 

vero not to  he proouppoaod* ■ l ’or coutirm lty sud pcocofulaocs 
» thoco Ycry corner» tea©  of m  M otorio  l i t i©  « osta jxmilfoet 1 2

1) m m M  v o l a l i ,  p . 839.

2) Xbid# , , ■ •■ - ;y



tbóssiblveff '«úy- tá rá tg h  - %im > operatio» and v l th ia  th© £s$m~ 
woxk á r t i c o *  - I& 'd en s tk  ro^uircd ío r  tüto ío rm t ion

o í ’aa-M otarle  t i t l o  p reeieety  rGlcwaat-to th© o s t o t

to  «hloh i t  holps to  «sita»© tho prooiinptton o í  o o n tim lty  
(or oííoo'fcÍTmioso) m&  peaccíll&oeo (or aeiuteeonc© )*

; 'fli©' r©g.tiÍrosimí "for tho e f ía c tiv a  rMntftrvfie© o í m  
áírcady aocitiirefí t i f i o  -  tm d lo ttn a t tscn i to  o ííe e tiv o  
ecfm isitien  * lies ssot ecnotinoo w ltli dioapprcrol oa -feo 

croiond tbafc i t  lo  H ab le  to  croata  ia s to M liiy  cnd tm eeria in ty  

in  tfco in te ra a tio s a l cphero,oineo mrnétf üfcato voold cdn* • 

e ta a tiy  bo nadar tho necosaity o í «stassiniisg l t a  t l t l e  to  ' • 
osch pcxrtlon o í l i s  to rrltcary  in  ordos? to  ¿a tam in a  v£&thor 

& chore® l a  l&w liad rocessita tad* en I t  w e ,  ■ a  xoao^uioltiou* 

l í  ouoh a  p rinc ip io  wero appliod' t o ' privat© ' latí and p rív a te  
t i t l e s *  tlio reirnlt voul& lo  olmos* ■; S it io  tnmxmú® trauld 

lo  isaposo llillty** ^
liáis* in  oases vhero tho o ta te s  afíootod t»y ih® p ractico  

eXle£o& to  hsr?o ereeted  c a r te la  ezocptitm el rig&fce ta ro  , - 
ncíil̂ x eaproscly ñor by th o ir  coc&iot Isipllod «oy roodg* - 
n i t ie a  or' consont o f «ueh a p m e tice* },t le  «cdy t í o  h is to r ie  

olcrjont* ■ o r t i s »  factor* «hloh eupplies the aoecs&Gry pro- ' 
ouzrptloa o í  p&asiv© aoriuieeesnea e r le ia g  e u t 'o f  ib® preoiie© 
l a  guootion* $1iíb  prosynption íb hmcrl on th© ©ífootiv®
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Beali?cotatioìi o£ ' ilici. ¡proctiee l a  .goootion ■£& ? a  porlo! o t:

fin© ilio le tiz ia  ot:\f£àGìk la, m tó ic ie a t  to  ra te o  cn 

.infcorcneo.. ó f eo^uioeeoacof' p ro v ilo ! no © bjoeitoirii^ tiiio -1 
praotico lae  tooa forèlicoistr^# 1 , .

- • . r ,;£lai£ii;:Millo,.il» t i m  fac to r le  la  l ic o lf  eospl©toly '
p a ia t of vicw and a c l tk t r  oroatoa 

àar. dotosalaos' fcay; eu lo iea iivo  Ic ^ a l r ilu te *  i t  io  a f  tho 
cc.ro tin o  of farmaco gv ldoatia jy  valilo* mldjìg up f a r  tito 

leal: of ovidonoo of xoeocaltioa Xy tho offcct&d Ciatoo of 

tho p rac tico  l a  ^ucetloai l i  i s , iho tin o  ©lejK&ni %Me!i hoc!  

loxcofu lly  ralceo  tho presucpilcm of ccqùieoocmo* fo bo l a .  

ferrod  ■ fron  m  elioned osorcico of fisithoxrlty %  Uso elaln&ni 

C iato»la tho-f&co of vlileli thè adiroroaly offootod S taio  r©«* 

tra in o !  fro a  f s m a l la t i l i  tha  o tjo a iio n  vhloìi would hxim ' baca 
ronconabXy oxpootol frena it*ha4 i t  isishad fa  eignity* 'i t a  
disapprovo! of tbo ae?» praotloo*

£lia doga! bacie f a r  .tho v a l l la t io a  ■ o f aa oxcap tiom l 

xJ^t-Tonatila t tenero?, ualtliex ti»  esserci©© of «ratlaorlty* 
aor tìio e fflu x  o f fiso# ta f  fi© oopulooconco ot ilio a ffao to d  
d a to ri ifxloh la  in fe rro !  £Tav ili© ¿tonerai olrcasstcnooo 

sarraaacU ii ilio 3&©w f© T ritarle! aliuaiiou*  timo oosicolida&it^* 

ilio nov cKoaptloaul rig iri and iubulAg i f  tdlih le g a i v a l ld l iy ,  

Shls l a i  ©od c ©orsa to  1» th© Kocain£ of .idi© abcnro*3u.ote& 

presago a f  tlia„ ¿udssont raa&erod tr$ tha RitoroatìcsiaX Court

of fucile©  l a  ilio fiah-rylosr caco, vberes t&o Court 1:41 t3mt
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tlio rre 8ao2̂ tlC tt 'ì^ ''lio r ira 3r oS thè variano Pcerccs ro la t ts e

to.. tm ' éioUz&tatlm off-ìmx t r i t a r l a !  vaierò# m a thè  eppll*

cMion-'vitSioirff nay :oppOBitioa of tJjeoo 3nO.es o f d o lto ita i lo a

■far a  pcrtod o f over fiixijryom.’Of ohaald bo coroldoraJ, *f?h©

bacìo o f mi M otorie  s£ confi edidatioa" of ìi.o Xtovv/egiaa cyet®-#

£bo ;ro le :' cocisaeà" to ' iho -tim c^feetef t u  thè/.:forciai ìon of m
M otorio 'risiiti io  'perhapa;«v«a moro 'c iò  o ri?  rapbaolsod ìli
acotM r pcoorco of tlio indinoci whoxe thè Court obocrvcd thftfc

81 In  roopect of a  c ìtu a tio n  wliieh coutil oely ba etrenrtheaefl,

\ry tue  p?-r.atirQ of t i r o , ilio ^n ltod  KtodOosi Govcrasaenfc ro«
(1 )fresine*! ffron fo rn a lc tic f  raoorm tloao»” '  . ,

I t  io  ■ vortli xmitionton tirai* Jtod#* KcJS&ir in M e dìe»
s

c o n tis i  opinion# tìim&t dtotìcrooin# viti* tuo m jo r l ty  cn to  

i to  f in a l  eanelm tone, approaefcoa tbo x ^ o b ta s  a t t e s t a l i  . 
upon ilio c e rn ie it te a  of mi M otorio  t i b ie  from a  oiK ilttr 

lo  tTìion ho s ta to d  tJ ia i, in  M e ep ic i e», ilio Govorapiont e t  
tbo Unitosi 2to©les woro n e t avere of ilio application. by 

Korvay oi* thè *ifer*?©£Ìm s jc tsa*  of doXiM tatìmi "fcofforo th ia  
disputo fc&£oa in  1$05t or 1903 o r 19 11** ^  I t  io  evidenti 
tuoi* in  ehc ltensins ilio ertotene» o f Uorwcy'i* o s e p p tie s s i . 

r ip u ta , juilco ìlolialr too’i  la te ' nocount th© re la tiv e  b rev ìty  
of ilio porìed d u rile  \siaieh* to  M e ©ptoioa# ila© Jlorw cloa 1 2

1 ) ICJ leperts*  1991# P* 139#

2) Xbld* a i p* 100*
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pretensione persistei»
fi«? natte* nay te  cim o! up ly  eoytes t te t  ilio peccai© 

of cn appreoiall© .perlod of. tlco.ia.neoosciiry £or ilio building 
tip of Motorio. risate# beccane ttì f  ilio e-oontloX rote of ite  
Motorio elencai is .to  supplir, oa S M o tm o Q -of fioisuieeoose© 
on thè pari of otter, States# srioteg - £te&-.tteir: teaetirity  
couplod v/ith thè passero cf fico  * tten tino mat b© allevici 
to paco*** ^^

VII# AoTtioacoroo and ontornei♦

Cloosly roteici to teo aofctea of aeputeseonoc io  t ì m  

principio of catoppol# os tnlorotool te  ite  cornea lcat 
©ounfcrJLca* /attendi ilio torà «ceteppol* Is noi yi&oly uso! 
mono purista odaeaiod under a Iosa! cyotea other thm t te  
Ariflo-teoricon colio©!# ilio nosatea of ih© principio io violi 
Imom to thea ani# utero aa Aaslo*diacrteoji lowyer vììmM rotar 
to ©stoppo!# lite eontiinontal cauteerpart wonll ocy timi a 
party io •prooluled* • ^  Site omo idea io laaotfs* to Scottitìh 
Inviyors sa a *poroenal bar*«. w

1) ritsrrnrice'te 30 ITTI (1053) p* 30.
2) lautorpaclxt# Primato Inw rt^rees and inolo^ios of jfrter»

nn tten a l y»rWH^Sf77"t^^
3} limateteli# pstopnel in  teternafeiosf^ %t*u ? I01Q (1050) . 

p ,  4C0# n* TT
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ifao.jraXü . .ootsi^cil,""opoxatos s® os to  procl-odo'a
p a r t j  ' í r o a .4 í^ i » á f í t » í® ^  G trl'te a o l tito tra th  of a ctatc&oat

of fac t r oda .prcfTiotaalj. tgr. ttafc portar t® caotlior tJharóby
that otlior lias aotcd to  tilo dofrlsoat ®r t i »  paarty mteteg

,t !m /s ta te s o y fc  .has:eocnarodveosjo l e n c i i t * "  ^  l a  e o n t l& m t a l

Imt: 1^ 0 : asm .aresált ; l s ;mídeired fcy sw&yins cm tbo  p rin c ip io s
of ^vontro contra nro^yitri8 en& ^allorana oerntraylo

■ (<%%
non m%1 lóalas oírte8»

tfcitil rceon tlf a có rta la  Ecoilcnoy soor.3 to  Lavo pro» 
•vallo! cd to tiio opcratioa of tlis rolo of ostoppol la  t i»  
opltoro of IntoraatioaoX lew » ^  rtatsafes iro s  ilio fcallof 
tha t tillo coaoopt lo a ra lo  of ovMeaoo rateEor th&a a  tó ta  
of ettfoat sativo latí* ^

Por ofcvioao roaooso tba doctrino of cotoppoX oouM Isa 
inrokúá m  a  root of t l t l o  la  latoniatioanl Ira? o a lj I f  I t  
uoro ooaoldoro! a  ral® of sale tactivo latir, cinco otliQ»líjo 
l ia  íteo tla a  vrauld Ijo lird tcd  to  tEs fioM  of proccduro, * 2 3 4

1} • •■
2) 0tsnon»tic!ilocl3mcr»' W-BrtertmeE loe. Tfllkorgooiifo*« Sal

, • odltioa* Yol* I , . , r .
3) iSeSf&ir» yho y.o^alltT’ of -i* a Oo,ygnatif>?.t of t ío  MrJm» ia  5 

BfH* (1 as pp # 1
4) £cxa$@rpafifrtv op*cit*' &t p* 2031 ciad irioáo» Sao P c tap o d - 

P rlm tn  t e  veikorrocht, 1 SE? (1935)» p* 51 ? T



tiara c to atlxvj of f o o t s  c lose ly  rc-ocablir^ thooo o f o  xtln et ivo

proscription»' m distinct'faros aorpiioitivo pa^eerìptioa*^^
Ito.; over, recent travia: la  B o lid i and Ararla an X m ti

havo l e d  towards a  reconsifiorotion <£ i l i o  caopa o f  i l i ©  i r a i ©

of estoppel, end f i»  tendency acoro noif to do in  favour of
(2)

t r e a t i n g  i t  n o  a r u l o  o f  s u b s t a n t i v o  l e u *  '  *

ri» d o so  ro lationdxip  osisti& f lotv/ecn tho dee trinco  
o f  acyoioccoiico e d  e s t o p p e l  f inde ita» e x p l a n a t i o n ’ l a  t i r ©  

f a c t  t h a t  i n  c e rta in  s itu a tio n s  ono party*a f a l la r e  t o  n o i  

c r  ìxta aopuioaecnco "w ill pxojuálc o  h is  x l f t i f a  against 

a n o t h e r  w h o  h a s  t e e n  n i e l  o d  b y  t h a t  p a r t y ' s  i n a c t i o n  m  

cileno©•* i t  i o  t i l l s  inaction  or s i l m c o  *

euxm tins to  aapiiccaonco -  which operates Xifco aa estoppel* 

Sccouroe t o  fho d o c t r i n o  o f  estoppel was aedo in  tho 
ephero o f  i n t  oran ti ose! les/ o s  various ©ocasiono, lo th  in  

Ju d ic ia l J u d i c i o u s  end i n  pronousccccnto ern aa itr*  fre n  

competent u tuto  au tho rities*  ■ ' ■
P i r a s ,  in  i lo  Xalnrjl of V r l m a c  e n e e ,  J u d g e  I S A o r  t a r o l a s ü  

t l i i e  notion' «han ha a s s e r t e d  t h a t  « t i »  ao^uloaocnca o f ppaln

1 )  B o t h  t o r m a  a r o  u s e d  h e r ®  w i t h  x e f o r e j a o o  f a  t h a i r  r e s p e c t i v o
■ -jrcsiiíc® in  m m ieipal law#

e t  p p ,

C5S9.
3 }  S o n a t i t  l o o * © i t *  e t  p #  1 0 8 »



la  "üio'- ñifuatlon ■’croato!-■eftor 1677 ^saniti deprivo licr and 
lier cuococcoxo o t  tho pocolbillty  af et IH  iavoìdng caxr/ca» 
tionol riputo cit tito preconi tirio*® lloro recanti;/ cay
doubt uhicU tt£%" birra p ersis te i m  to ilio applic&Mlity of 
tliio rulo in  ilio sphoro af ìntoriiatloncl' la:-/ la s  baon ra s i  
e rp llc ìt ly  renavo! hy tiro Int ornai iaiioi Court of duettoo in  
Ito  lud&sont rondar od in  tiro caos canebrii»£ th© A rbitrai 
/.tmrtl redo hy thè ICtnar of Spain or* £3 loeevbey, ; 1906* 
lloro thd Court vao confronto! witli a disputo tetueen, 
nio&raytta and Honduras vi ih, renard to sa ‘a rb itra i cwaid sodo 
in 1906 1>y King ■ Alf01400 XIII of Spaia# In ih ic  avari Um 
ZSxng of &r»ain iixod ilio front lor lino  dividir^ botvocn t l a  
tiro rivalutato:»* Ha a rb itra l avari hondo! doon by £«rc 
Alfonso vas,, em tho violo, in  fcvour of Honduras, end ib is  
feci ima rcoognlsci In e te i  aeran iiapstchoi top tho ^rosidcat 
of nicaragua to tbo «Predicai - of Asaduras o& ilio day foU adug 
tbo rondoriii^ of ilio avari# In tliìs  t olearan, ilio Ircc id m t 
of niearcgua s ta to ! timi *&i'viay renard to  tliio doololon, i i  
appoaro th&t you bave voti tho doy, apon vlxlolt 1 oa^-rratulat# 
yen, A s tr ip  of land nere or loco la  of no lepori ano© vh&& .

1 ) biavi Al, voi* XI, p* B69* 600 eleo to  tho sano effect tho
Conta Iìieari*l*1r.rtrr.msn &onn̂ nr*?T caro, as reporte! in  boero*»
Ib e rn a i  Jo.»u£Tl[rH^^ 11 , p* 1961 j seo ais© ili#

as reportad in  9 4X11 0911)
p* p* CD9# .

2) ICJ Separisi, I960, p. 192*
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i t  lo  a  ^uostlOn. ot sood re la tio a s  botwoon two o ís te ?  

n a tia a a i* ''^  ■ ■
. Iho A rb itra l‘ áward tms, h o w /o r, novar pui in to  cffcct#  

fox evor filaos 1912 Elorsracua cliallcnjod l t s  v a l ia i ty  oa 

differoafc’’ le g a l grorails, and a  protr&etcd disputo onsusd ' 

cerdsvj the  p a rtio s  u n t i l  thoy f i a t l l y  croad la ' 1957 to  cufcsdt 
th io  dlcpato to  tho In te rn a tio n a l Cauri o t dúotica,

Ca b e l - n l f  of í í l c a r e j u a  I t  was arcued la  fox a tho Cauri 
taat t ío  Arbitral Award ot tfCC jxovor casa luto c ffca t for ' 

various loca l, reascus, vhlcsh cay lo  c ia j t t í s s l  uadcaf tlio 

tollowlnc f m u l í t l £ Q Í

(a) líinc Alfonso fcad toen appointod arbitratar ln  v i o »  

la tion  of tho Arbitration Sroaty o f  1 0 5 4  coa«l a d o d  

botv/oca I b a  r i v a l  partios 1
(b) fiio A rb itra l ion Sreafcy liad osplrod a i  ttio timo

A l f o n s o  was íooif.-nr.tcd Arbltr&ior and, a l t o r »  

n a itv e ly , a i  ti© t i r o  o f  honAipc ¿sm  j i l s  &;&rdj

1) Ib id* a i  |i. 210« ' CoKcsMitlns oa tito Couri*o ^udgjaaat l a  
Sonora!, JoUmsoa observad tln b  "aXt&ou&h thore 1® l l t t l o  
roason to  álímuto tbs findlng th a i l í io o rs^ a  aotiuleao&d la  
tho A&wd of looomtter 23# 190C* sotas o f ttao ovlao&cu ra lio d  
unon (o*c* tho tc icerón  of leecnbe-r 25» 1906 £ro& %ho 
f r c a l d o n t  o f  f e i o c r a g u a  t o  t ío  i r o s i á o x t  o f  X k n d t t r a c  * * * , )  
lo  noi voxy coavinetae** (doímson. 10 XOXQ [1961 ]# pn# 
33C-337). ■ i



(o ) : ffc©/Arbitrator os»o©&©& bio Auricdiotionj .
(d) th e . la rb itro l 'mmt& vtm booot with obcearitioo cad

.'i'; ooaiTiddotidña* .

fhe... Court /dismissed the f i r s t  two Metarccnon coatocitiono' 
i a  tho. follcmlng ifórdot . 1 , • , . . .
:'f,::-:'::; :-v..y•naming'rogará to  the foot tha t the dooi£»atio»

of tho Ki5g of bpaln os a rb itra to r vao freely '
, • - o^rood to  by Mcsra&uu that no ohjoetioa waa 

tuhoa by Mc&rogua to iho ¿urisdietioa of tlie 
. Eia# of Spain as a rb it r a to r  oa tho cromad th a t 

tho [A rb itra tion ] .Sroaty bod lapsed even'before 
. tho £iag of Spain had signified Me acceptance 

of tiio o ffic e  o f arb itra to r and th a t Ilicaragua 
fu l ly  participated In the e rb itra l procoedingB 
before tho Mac# I t  . i . . t ,M lM ?  to 
BiewauM to  ro ly  o a in tm r  0% tuo««» contentious 
go farnioM ac a  ground for the n u ll i ty  of the 
award,* [1 )

do to  the two rwmlninc líiearogma e oat cations- the
Court noted th e  foot that!

«ííioerocua# by eagres* declaration end by eon* , 
duct, recognised tho sward go valid  m l J t J f r  
no »ygn.to ^lonypqin to  /to tp.cS;won
W i c rooof « i t ion g¿u « o ch51I5i^W ^^vM m ltTre©af-ii3
or^E T ja^ irr^ ííie iaP ív sua' a fa ilu re  to  ra ise  
any guostion with regard to  tM  v a lid ity  of 
the Award fo r covers! ycaro a fte r  tho I'M! -. 
torna of the Award had become tonovn to i t  
fu rther eonfimo the eonoXuaioa a t  which the 
Court had arrived* * (2)

IJV»..h o  C o u r t  w o n t  o n  t o  s o y  th a t  the  rceo ca itio n  b y  

M caracua of tho award# ao evidenced by various Goto e id  by

t )  Xbid* a t  p^209* ( I tá l ic o  'added), 

2} Ibid* a t  p , 213* ( i t a l i c s  added).
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' Mx  coniact» * d o to s  i t  from re ly in g  crabooqpicmtly mi eoa*

■ p la in ts  o f n u llity » *  ^  ^

:- I t  ' i s  noteworthy th a t  the  Court -  luariag found fo r

■'Honduras tsy a m ajority  o f'14  :to 1 : «-'earofully  avoided th e  

usto'of th e ’to m  •estoppel*,which oscura only la  tho lo c a l 

l i t e r a tu r e  of tho corson la »  countries, mid contented i to o l f  

xnth paraphrases v ir tu a l ly  a rcu a ti re  to  tho esco effect*

Jude© S ir  Xorcy Spender* tho only Judge to  append m  ind iv i*  

dual opinion o f Ido own to  th e  m ajority  Judgment o f tho 

Court* followed the  seno lin o  cad cau tiously  Steered M s way 

by circumveatiiag tho to rà  *estoppal%  «M io a t  the  cans tim e 

re ly in g  oa th i s  p rin c ip io  in  re je c tin g  the  Eicercgusa eon* 

to n t i  one* 'Judge Spender t in s  maintained th a t  the  iiicora&uaa 

claim ' was hound to  f a l l  *locauoa th a t  S ta te  i s  p ro p in ic i by 

i t o  conduct p r io r  end durine th e  course o f th e  a rb i t r a t io n  

from ro ly  la c  upon m y ir r e g u la r i ty  in  the  appointment o f the  

l i c e  mo a ground to  in v a lid a te  th e  award*" ^

Ac to  ilio two arguments o f culoteaeo pot forward by 

Ittcsrogua* Judge Spender eneo e sa la  s ta te d  th a t  th i s  aspect 

o f  tho caso eleo  re s te d  *eiEclustvaly'o& the  ground o f pro* 
o-luoton« ' I t  i s  unnecessary to  d o to m im  whether but fo r  

th i s  p reclusion  any o t timm co st t a t i  ons o f Eloorcguo would 1 2

1) IM4» a t  p» 214* ( I ta l ic s  aided}*
2) JMdL* at*  213* ( I t a l i c s  added).



have etffcrdod n cœ so  of n u l l i ty # . So attempt to  do do 

would bo, ia  oy .view* on irrelevant oxoorsloa** ^
I t  coa bo re a d ily  ..coca Ümi duápe öpenlor'o  M e n ta s !  o f 

tho m csra£uon ar¿7X2-ont re s ted  colo ly  on tito ground of pxo- 

clm3ion,..yof .ho too c a re fu lly  avoided t̂he  _invocation of tho 

to r s  "estoppel** 2hio arduous reluctance to  have rccaurco 

to  a  voIX-know» le g a l to m  o f tho  o o r m  law school o f  ¿urto*, 

prudence ossa, only indio ut© Judge Spender* o in te n tio n  to  fore* 

s t a l l  ary  p o ssib le  ob*ootioa to  Mo ind iv iduai opinion on tho 

Cromiti th a t  t i l ls  doctrino  uno not rcoo^ilsod by in te rn a tio n a l ; 

lew* -Ihmco, i t  i s  believed , ' h lo  aftorrpt to  cvada .tho contro*' 

v e r d a l  tom * , In  t l i ia  respec t feo merely follow s the
r ' j,  ̂ ! '/'"-• • . r-'"-i7 • ' .r- ' Yf ; : -'j-j...,/- ,;v .. -Y ' ../• JtYYY'Y Y ; , 'Y V' ; Y K-C:.'- Y Y Y '-v i ;' í ; .  '

p a tte rn  s e t  by tho rn ^ o rity  judgnout which, as M i l  to  ro*
fn\

c o l l e d ,  esteso n o  e x p lic i t  mention o f  th i s  t o m *  l o t  t h e

v e r y  a p p l i c a b i l i t y ,  o f  t h e  p r i n c i p i o  u n d e r l y i n g  t h e  d o c t r i n o  

o f oc toppo! e n d  the • p c m ic s i t i l i ty  of i t s  i n v o c a t i o n  m  ilio 

lèdisi le s ili  o f tìm e e u r i*0 decision  caa hard ly  l e  cu lled  in  
question# . - '

I t  is  d e e  worth, rantioM n& th a t  the only d iscontinu  j -
•’ ■' Y'; .Y ,-Y; '■ YY ••"•• -i-- ;Y..--^Y. Y-Y-YY-; .̂.Y.'Y- ' - Y ; - / . ' Y-Ÿ-" Y Y; \Y Y Y Y  Y |Y ■. Y¿Y: '!Y Y.Y' .'-"Y;;-Y'Y ;'YYY \ Y '^Yv/Y

1) Ibid# a t  p* 220# ( I ta l ic s  added)•

2) ico  ordina t o  Joíeaoon. "tbo uco of f  ho * n e u tra l to m  ipro* 
elusion* is  perhupa to lo preferred in  in ternational law to  
tho cscGsntiolly 4n£lo* ¿raoarican end eorciMhû* tcctedeiCL doe* «■ 
t r in o  of estoppel#* (Jolmoon, IntOICfQ [19613 P* 139)*
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tQ rlìow sit-  r f e te ly  f , i f . io  beXioyGd BiaiXarlt^. 1&

eifoct. tenda, t© confuso ite  aotion ;.of ..oc^uìccoonao wlth tho

d o ttr in o  ©f. ©stoppe!#® d a o tte r  is r i io r  te a  capre»«©! i t e

caso rimr by cayir^s *A rem erò , ©f cab isu lty  la  porte!»© i te ro -  

ducod fey,treo$li3i5 ©stoppo! sa . i t e  epuivsloai ©frooocp&itioa 

ox oopuieceaaoo ra th e r  t t e a  th o ir  oomopuonoo.* ' w
b if fe re te  reocoaa ceca to  m ili ta te  a^a in si cush mi 

Id e n tif ic a tio n  of ili© doctrinco of coiulosocnoo and «.• ctoppol* 

i i r te ly *  ono of i t e  ccscn tio l coaditiono fo r  i t e  - 

operati©» of i t e  xulo of oteoppei la  ilio i£»©rcn©Q o f  i t e  - 

S tato  purportiacy to  to ro  aepuired m m  r id ili  or in i  or e s t &o 

to  en o ite r  S ta to 1 o co cflie tiiv s  riedito or in to ro o ts i • ©©»- 

vorcoly , i t  io th lo  cono dorica* o f i&aorsmG virici} premonto 

tho coaccpi of ooquiocoeso© fresa conine ite© ©iioration, c im o  

aofuiocecaco, m  io  subm litcd eia© utero, cantite t e  pr©a»$©d .. 

w itte u t t t e  te o rie  dpo c f  tho copule mine? s ta ta .

Sooctely* t t e  nàto of cctoppd presupposte ~ or dofint 
itone -  m m  d o trirè te  oufforod by tho Stato  tòltoli ©Xstos to  

Im o acpddrcd eoa© ariste or in toroat aa a  diroot roca lt of 
i to  rodiamo upm caotlior stato*« d ionee  or itetelo»* £6w*< 
©tot, l a  t te  opter© of acculaIti©» of l i t i #  to  to rr ito ry  auoh 
a  d o t r t e t e  woul& te  »aro frep co a tly  t te »  m i  ©a i t e  © iter

1} te o .c l t»  t e  p . £03. - i . • - ' •

2) ilteiibbo» In 7 ICte (1350) te  p* 471.

351»



3C0.

p ro teo t tho s ta to  vàlicii lias león  placed in  en isKtroved
(2)

p o s itio n  aa a  r e s u lt  o f tho cllcnco or in ac tio n  of cnothor#*

fM rdly» i t  tóiouXd,nnt-la otosI oô oí tbafc t&o ta ro c a tio »  

of tho .d o c tr in o o f , ofltoppal vould la  inooneoiratilo « ith o u t., 

ilio cxsausptiáa ilm t tlio M ata c la fa in o  t2a» bcsiefit o f 
ectoppdl haa notad in  goal fa tili*  » Shia vsa rodo clmndontly 

o le a r  ly  t í o  lo te  M r 2fcr«c2i lu ito rp ac lil wlien» l a  M a cepaeity 

m  sp ec ia l Eapporieur ta  ilio In te rn a tio n a l t&f C&.ntmíon m  
ilio I m  o í freatico»  lio conaontod as fo llona  oa parcgraph 2 

o f  &ra£b e r t io lo  11 o f Jilo re p e r ti - ,  •

, *À Mal® cfunot lo  o llo ifo l to  oír a l l  ifcoolf o f 
ilio edv&ntogoa of tlic t r e a ty  wlicn i t  cu ito  i t
to  do 00 caá repudiato  I t  vhm  i to  perforarne®

) floro  ero of ocurso ifj&tanaaa vEcro a stato la  panino ig* 
norcnco o f osotUor Citato* 3 rlghto ov©r a  porfion  of to r r i*  
t o r y  considerad l ? y  th® f i r e i  a  t a t a  t o  Im w i t l i i a  i t o  e m  
toundariea uadartokos cono ochoco.iuvrolv c o n o l d c r a ’b l o
fínese! M exponeos* Consideratiam  o f ■ s MM ecos to
turro »otivatod- •• «soasget o thor reasoua » tíso "eword g iv o a -ia  ■-■ 
tt¡o Criobndnrna A rb itra t ion betwoo» tioxmy and i&odcn and
aro M eerlyn,rcifiocto4 in  ilio fo llovtag  paosaecs of ilio • .. 
avardt “üvoácin lias porfomod Tarlano mm  in  ilio Crio!»adamo 
rogion, 0»paeifilly of Inte» ovini to  M r coniriotion tM t - 
tiloso regona  t?ora Cw&ltcdi, es» for inoicmco» th© plaairg  of *

. fceaoom» th e  jooosurasest o f 1lio mn, and tho i n s t a l l a t ion of i 
a lighWboat* belo* noto r»r» ioh lavo I r  od coacidor&Mo ex* 
penso teas  Seott» jfaguo Cour t  Sop o rta» 1©fc ocries»
1316» p« 12 1» a t  p* 130)7 SST a£H nir‘t sv^-acn fcsd no d ou lt 
m  ta  l a r  arigb&o aver t!s© Criobedoraa end alio d i i  n o i hos¿* < 
ta to  te  locar tiv» esporteo Ircunbont on ti® m r c t  and pos» ’ 
cecear o f t&oca baúles** (roo ifeid* n i p* 131)*

2) Bo-ííefct» lo c * c it .  a t  p* 201»
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osoatteg  *tli©...objeó'.tÍoa ©a., ite.ipretmiii .of ¿©od teit& *• tritìi 

wfcat: *in; Aoglo^Saxon dati t e  .la c ia  m  cotoppól#*. ^   ̂

vk •„; Ooofi fatte*:.teirinrer#. tasar-te lao ìilu j olto& othar in  eos» 

casos in  tiiich  S ta tes .© la ta  r i d i t e  ©rey t e r r i t o r i o s * ro ly teg

apon o t te y ,. States*, atKjutefiooao© In. t t e  : aequisiti©»'' o f th e i r  

cdlego4 r i te ta *  Cosncatiug- o&: V&ttol wh©:.postulato! fiood 1

fattiva©  ©nò,of ilio ro iu iroaen tn  fa r  ilio operati©» o f  

o e g a io itiv a ,p rc s e r ip tio n . in ; in te 2m ttenal,.;tew # 0‘oteso» o ta toa  

th a t-* i£  th è 4 o o tr in a  of eo-puisitiv© p rccerip tiea . . . . . .  tma 

in  i t e  I n te r i s ta  o f  lxrtesn&tlonol ©rdcr axñ s t a b i l i t a ,  l i  

wno te rd ly  to  te  eupposed 'that i t e  re iu ire so n i o f cood fo t t ì i  

wsuld t e . saalatateofi« * ^

rourttoly end la c t ly ,  i t e  p ica  o f ©stoppe! t e  nado co lo ly  

i s t a r  p a rte s  end fioca noi tho rsfo ro  uff©et t e t r i  parti©©.

Ga i t e  © iter fcanfi* any c i s t a  to  tu r r i to r y  io  ainod e t  u l t i  « 
n a to la  ooliicrrin¿* v a l id i tà  e rra  mmoa.

. . Xt 13 ihoroforo cuted'tted th a t  ilio doctrino of e stoppe! 
cannai t e  imroted aa ilio t e d a  of tee  fornati©» o f en 1

1) Oeo jt* 393, n . 1 ©bove*

2} ¿retasen in  27 B i l l  (1990) a i  p* 337» «ad i t e  « u th o ritteo  
c i to !  thor©* ■ ■ • • -

3} S ilo  aspoct e f t h o  ptùhXm te  of p a r t ic u la r  eterifico»©© 
wten s a l i  o sa i pretensione aro te ing  pub famrerd o ra r  ce ri»  
tin o  c ro ss , etneo in  mieli cmc& l i  te  te to rrm tio n al coit û» 
n ity  ©s a  vtel© tees© in to reo ta  aro offeotod*



M e to rio  t i i l e  la  .ia to raa tio ao l la%r* ia  a p l to o f  tbo wiáo 
applicaiioa of tliat dootriao ^   ̂ m&.: i t s  eloso rooorAlcao® 

io  %im'■■fioacê ií o f acquioacoaco# la  epplyins tho ru lo  of 

«stoppol ‘i a  ,tho- epíaoroVot 'in toraatioaaX ' lew ens nhoald io  

alwcya Edadfol of £cliv;arsoa'bergarf0 varólas (md-wrolA *tbo 
tsrptatioa of p resó las  ths aTailabla ¿mdiclal. tmá dlplo& atlo 

mtori.aX;':>Íato opparenfcly reody »asado ra íd a  ;& ,fjwitroi» 1m  
aáaíoglos; *•■** tthlol* fa ro ] aero  ó f té a t la s a ;;a o t •■ 'íaiiaoiouo 

aaalágioa' ÍTóii^frals^lásr** 1

1 ) :;.fla®s¡p lid tíiiiiy "  ® i-tía® ‘r a l® J ©£ M to f  f  ^ ® S '' t i t l i l f ' '
t_ Ulna tratad fcy liaos ilion la T lula <19Sd) at p* 475«
;%) Solafarseaierger,
3 ~ chíú.1Mnm9  ̂51



ar*

’*?%**'*'&■  T t ,S*VS"*VP¥ *** TS:̂  T”* ***$' /Wl T1 **'*-''■ '*<' f*» ? “»f*! 4 ¿"Wf .£“*11 1,1'* rTl'-'t»i * Hsl *i * * X Mi.» - i«4* '** */»> -sti5A.it 'a-a? v- a 4» X M̂-1 • ?> f yî _ ....*_!.¥ ii-i’-i.'ijita

e sa stic i-to  firn icctixsif ioí; 05 áii iiiíí50i:t d 2I2M A"

I* ©«maral.

Hi oìio c f . tho provioua ch&pt&ro i t  te a  fcoca cufcglttod 

tisat ilio »oticm :©£ .oo^ulccccäco •  i-oir^ osa e t  tiio  m ia  

'ö e rlo so mp ioyod l a . t l o  dovélotsont ot custosary l a t e r  • .  

a s t lo a a l  ■ lew * tra ie rllco  • thè  proceso o t fo rn a iio a  o t  M ela rio  

l i t i o s .  l a  caotlier elmptar ilio elencato txon vMch meli 

fiapulcoccnco tisy lo  ia fo rro d  vrcro iir /o o ti^ a to l ett eor.o 

ICa^th. - ; - ; :
Sho prcosnt cUapte? la  4croiod lo  sono g&L&rsl pa-ollen a  

o t  In te rp re ta ti  osi rad, cvldonoo rolatlUcT la  t i c  cequia!t lo n  
ot cai M oto rio  l i t i o .

y jro t  problemi H isto rio  o le ico  lolr*£ fo u n lc l, ìnj, i l io ir  

vory naturo* oa d io ic a !  e so rta  o t th o  pool* i t  ccy v o li  

happen t i n i  1!j? aH orelly ; nc^ulrod r is i i la  o t  a  S tato  

c ía te la s  euch m  ©xooptioiisl t i t l e  vero creatoti uaáor a  Ic^oX 

ro s in e  s ro a tly  d if te r ia #  fro n  ilio  i a t  o ran ti oasi la*r o t  oar 

doyis# lituo thè  cuestión  o t  th è  ro le  o t la to r lc n p c ra l lew 

in  thè fo rm ilo »  o f ca M oto rio  l i t i©  lisa to  ho fa c c i end 

.d ea lt tiltil* - ■ . - . . . - . -



3C5r

Socona problemi Sinco hSMtortn- d a in o  ìnxilt ,up: t»y istatoc 

ususiìjr :TG\y on a r a r i o t y o f  ''mta9-mlmiùmìf •<wstt8:-'to£

p a tts rn o  o f talia’f la u r  «Meli ImTo loca  sproni ovor long
*

periodo o f  timo * 'constine#' conturìeo -w i t  ■io ^oooa.iiàl to  

fsx th è  « fin a l' 'dato** or* l a  otlior %/ords* t!ss;dato a f te r  

whlch no farifcor p re o f  «111 ..!>©• eufeiìeeifci® fesd'xié happening!! 

w ill  :bo ' tcCiOit lo to  aocoaat in  ilio cnraluatlon of tha eontcoting  

Statos* • rcepoefclvr Tight#• ■'"••'•• SMs aringo. un tip cgalnot t i » . .. . 

problea àf ilio " c r i t i c a i  dato" i n  generai a d  \d t l i  r o to r i  

to  to r r i  to r lo !  dlcpatco 'in  parfcìctilar* 

g h ir i  probi m i ' ilio typ ioo l t e r r i t o r i a l  disputo belisi a  

con trovera i. ' fcotvecn two l i t i c a n te  tuoi! o f \fmn wXXX'normally1 

adduco a  good dool o f ovidoneo in  support o f h ie  d a i» *  ilio 

t r i ta n o !  fuco! u ith  cucii a  d isputo  v i l i  lisrs  to  dot ormino 

tiMch o f tho r iv a !  c la i r s  lo  to  p ro ra li*  2M s i l H  do dono

I57 ro so rtin g  to  tho motliod of comparine ilio re la tiv o  uolght 

of tho competine t e r r i t o r io !  d a in o #  and ilio so th o i o f  ; 

cucoBolng suoli d a in o  « i l i  lo  acoor&iu^Xy d o a lt « Itìi in  oso 

o f i t a  fo llm iiiig  eoctlono*

Eia renaìnlng cestioso  of $M s e ta p te r  are  t e r s i c i  to  

tho In v estite li io» of tho fo llo v lag  top ico t

(a) Sta pro lissa r d a t in c  to  idi© onua of jeroof of 
ca t in to r io  t i t l©  (l*o* on uhlch. o f thè p o rtico  io I t  In* 

cunlcn i f a  dieeiiarge tho tardo» ’o f  proof in a  «aso in  «Meli 
on tiis torio c la in  io  rnlocl)»



(b) 5L e.j?trict jintezprcfcofcioa o f o»

h is to r io e X s is * / ;SM s..principio re  ana th a t  m  fcietarle- 

cl& la *• evcn I f  recodáiso& » cliould lo  tbo- ncrrov;oot 

p o ss illo  eonstructioa* l a  facb* t i l e  io  no coro tic a , tho 

Toxica! oxtonsloa of ih®. ooacept o f aoquleooeneo uhlah.lst» 

p ilo s  •tbat'-nO'.Siíato-'cáa lo  p resaas! to 'l ia r e ■ aoiuiecood la  

cay 'c l ta a t io a  o r  o í a l e ‘tcnloca i t s  sUe¿o& consonto esa lo  
a r^ s ts 2 m lly :iliom >ia4 pro?o4* v?->

7hü p roscat chaptor v i l l  tbuo doal t& th.tho -prolloao 

o f  ia to e to sp o ra l law* t í o  c r i t i c a !  dato» iho asoeossoirt o f - 

f io  re la tiv o  worih o f ' two cocpofi»^ t e r r i t o r io !  c ia to *  tha  

otsiü o f jcaving en h is to r ie  t i f i e  c a l f i e  o t r i c t  geograptolcel 

la tc rp ro t ó tic a  fo  too given to  aa h is to r io  c iá is*  .

XX* flie cn p lies tlo n  o f la te rt^? r-o ra l 1 av In  tV> fafeeiwo* 
ta t lo n  of ah M e te r le  tttfle»

2ho p rob los o f  *tfco tonporcl c o n fllo t o f 'la » s e ^  la  

a  genere! probloa fmtng jurlcprudenoe» tooth en tfea a a tio n a l 

ead la to ra a tlo a a l lovol* ' ' I t  io  a ru lo ' geaero lly  rooogniood" 

by c lv il is o d  ñafióse  fh a t la  p rin c ip io  no re tro a c tiv o  anpll»  

ca tió n  ohoold be g iren  te  cay le g a l nona* Hila ru le  fo n a l ” 

i t c  cxprooaion as e a r ly  as 440 A*P* in  oa ardor tocuod toy 1

1) H ilo ib  th o  esprosGlon noel toy V a rs ljl  1» 1 HfHi (15*0- 
1954)* p» C6$» n*1* •
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S2joo4osius# _aud was re s ta te d  in  the  J a a tia ia a  Cod©

in  the fo lio  tflas words»
•Xcjcs a t  c o n s ti tu tio n 's  o e rtu s  ost dare " 
fomast 1*050 t ils*  non cd Xaeta p ra o ta r i ta  
xovoesri* n is i  nouinatln  a t do pros te r i t  o 
fcsupoxo o t adfcuc pcndontifcuo no^otH o 
©sutu»'. 8lt*V  (15

SSso principle entailed In tlxio ru le  lac  found eceeptaao©
also in  the Canon law on! gained la te r  olctost uriivoxe&l

/o \
oaxroncy ismaag c iv i l is e d  n a t i o n s *  A * * r ,;V;VV-  

S h e  r o y u l r a r w m t  f o r  t h e  n o n - r c t r o a c t i v l t y  o f  l a w s  i n  

p a r tic u la r ly  in s is te d  u p o n  i n  t i n  f ie ld  o f  exits Ina l law m i  

found i t s  c le a r  fo rm ! a t ion l a  the maxlr* mimn  n lm

lo re* or "ratlin yyyta dine Scto»*
The precis© rea&im of t i e  principle of nor»«r ©ira&oti* 

v ity  of laws i© not free  frort doufct* In a  paper re a l tefor© 
the fro tin s  Society in  1555$ dooeLhoua© r ig h tly  jvjinted out 
th a t "laws cannot to said  to operate on past ©rents in  the 
coso way as they operate on future mm%ta «»*• I t  is  of, 
course irpossitlo  to clung e past events#* ^  Ha i assorted

1} C .1, 14» T (440). _

2 )  f o r  a  d e t a i l e d  ©array o f  th e  S t a t e s  w h i c h  follow  t h e  p rin ­
c ip le  o f  n o n -re tre a c tiv lty  o f  l a w s  mm B a u d © »  ^ t e r t e ^aer- 
d e c  VUlterro o h t, T daltThueh f ttr latcrnafctonrdcu JS SS It
x m r r j r s ^ 7 ^

o d h o n s e .  P r i n c i p l e  o f  i o t x o a e t i v i t w  i n  T n t e r - a f e i o n a l  
H, 41 C r ^ C S r ^ n ^  ■

3} tioodhoos©»
1*12
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a t  %ha aam t is a . 't lm ti  - ' .

*tli8u&& a latr'-canacit change^past SmtsP i t  .... 
enn rilto r thè m ic a  rnp licah le to  llioco fitcts*

■ ■■ ' .lioToovoXf'alLô  oruTT^rTiirL^T and »«*• do-
elar© th a t  tboeo ru lea  aro chon^oA ao fra »

- sono dato in  iho  .paoli, l .o *  tli-oas rccpoaoifcl© 
fo r-th o  la»  ©aforooaoat aro d ireetod  to  le» 

^norO'.:tlió..raloa:prS'Vlcrasly ^crvemlsts paot 
'■©reato ©ad to  p ro ton i o r assisto t h i t  o t l r r  
xuleo covoraoA** (1)

fimo -oodhcroce appoara to  rodarci aa *rafcroapdetlv©" a

la «  wlxicli a ffo c ts  vooted r id a ta  and ha c ito a  to  th t s  off©et

&a uttoranoo by Baolcloy* 1*2* in  S a tt ir* 'iCo tra m o n ta i i‘»at©y

Board,idioro h ta  lordohip to o l ilio vìom i t a t i  ■

*a lo v  la  oo rroc tly  ca ld  to  to  rebroootivo 
vii©* i t  cnaoto th a t  oonotàing chicli vas noi

■ ' ' tìxa law a t  a  dato a a to r la r  to  i to  p aes in i 
a lia li bo tra a to d  aa to rir.#  loca  ilio tm  a t  

■ ' th a t  dato** (2)

dooii'la i b i s  l lg l i t  tl®  p rin c ip io  ©1 tfca iio iì-ro tro ac ti-  

v i ty  o f X&vm treasoonda tho  U n ito  of a  ru lo  o f in to rp ro - 

tafcion ¿ropcrly  so-caH ed and bocos&g a  m io  of eu ta taatlr©  

lasxf ■ • i t  i r p l l a s  e t  tho saro t i r o  thè ro^ulronont f a r  a  
"eonttrmoranoo o rp o e ltlo ** of eny givoa som  o f  Isif.

ilio irp a c t o f .ibi® itilo  in  thè  epfcaro of luiarnatlOBOl 

law la  m%  f a r  to  sto lti ovlng to  tfce re la tiv o  b rev ità  o f 

fisi© tlia t h&o olcpsod cine© thè «aergo«©© of n o lan i lu ta r -  

u a lio n a l 1 m t coupled witli th© r e la t iv e  lon&avlty o f

1} IM I» a t  |*. 73* ( I ta l ic a  addai). 

2) (1311) 2 E.B. p . 570.
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in ternational persons, tl.ii in te rix tioau l louyor i s  libo ly  
to bo colled upon, to e la te  liis views with regard to  tho 
present day v a lid ity  of yarid ical fac ts  vlilelt vero undoubtedly 
valid  in  1  ex a t the'period of th e ir  inception but vfilcli nay 
to devoid of any legal ncenirj according to the logoi concepts 
prevailing in  cent cap or cry in ternational law*  ̂ *hls i s  
particu larly  true  of t ie  acquisition of h is to ric  t i t l e s  ■ 
tlx  origins of wiileli ere frequently uncertain and tho exqui- 
s itio n  of vllodt wore, noro often .than not, govoraol by rules 
which lave since toeu abrogated'or no tified  ty  luternattonal 
society*

I t  Is enly in  recent years th a t specific attention  Ima 
been giveu to tills  p ra lien  in  t lx  sphere of in ternational law* 
l i e  reason for t lx  dearth of loomed authority on th is  
cull act Is  re s t  probably tho s t i l l  ovcnfiolnir^ly csuatonaiy 
charseter of International lew* llio na^ority of tho 
scholarly tre a tis e s  ¿mi d isserta tions re la tin g  to t lx  problem 
attendant on the principle of non-re ̂ reactivity o f loirs 1» 
tho dsriostic sphere ray lo properly regarded os n side* 
product of tfco ¿»root co iiflea to ry  mveaeate cf i lo  aia&tacnth 
century, x&icJi involved in  x.ost one os tho Introduction of now 
legal name, abrogating ilx  older ones* ■ fy contrast, • 
el mages in  cuutaoaxy law tab© place la  vhnt xusjf le  teamed m 
*uaco&calo£&* dinner* I s  lias loon dt«t#4 by Ins Ho i t  i ,  la
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eu sicm ry  law r.... ^

■' *11 3#c g li d fubci- icrs&tlcfli louts* convent
tuani incana cleat©* par l a  roycrt 4a laq u o lla

.0 sixpion nerrxs ¿c%ls  eautttro to len t 
o*ajoutcr pea a  pe-u a. o lio  c o tta  on in i a .ittrio 

" 'w ' ' nxul'^so tra n s fo rm  an notccs jiiriH tw cbi
ccaoraleaemt mho constatons 1«existence d ’uao 
coutum* rials none coarcs Mon dtfffdilO K cat 
a  m&ao do d i r e .tjuand o lio  a eormneo &#ex lc ta r* ,l(t}

Custom s? law lo nain ly  ^udgo rsado law aid lo  thereforo

dependent to  a very  la rgo  ex ten t on le g a l precedent* , f a t

as hao loon observed by Blackstone* ,

• t id e  ru lo  ad u lts  o f exception where the  fo rce r
deternlnntloa 1c re s t  evidently contrary to  
reason* mcli m m  i t  I t  be contrary to tlio 
divine law# Cut erven In such ccceo t i e  oub- 
eo^uent Jufgoas do not protend to  train a near 
law* but to vindicate the-old one froc do*»' 
reprcsentatIon* lo r  i t  I t  bo found that the
forcer decide:! is  nnnifectly e&mrd 'or tmjueiy- 
i t  la  declared m b  th a t ouoli a  cent cm© was bad 
Imr* but th a t i t  was not, let?* ik s t is  th a t jflT““

, I F “not the ©ctabliGlieTmTsi'oH of tho ro d e *  as 
fees been cxxciicnttsly dofccrrincsi#* • {£}

SMs ^c lassica l*  concept of corm n law o^ la lsus the

d if f ic u l ty  In  tra c in g  t i e  c irc le s- and evolutions which do*

In  foofef toko p lace w ith in  th e  fraxcworJs o f centenary law*

fko judge vho to  e l l  In te n ts  ci.l purposes a. enssos %ho
'function of & law^uakar* data not I s  theory event a Xawj I io 
r-oroly dec lares and applies I t .  led s in ce  i s  theory no

1} ¿ a s i lo t t i*  o p .c l t .  p* 93 ( i t a l i c s  in  o rig in a l}* ■• ■ ...

0} Blacks ten o# C oT cn tarice  on th e  law o f  Sn.-ftond, tb h  ' '
ed ition* m J T ^ ^ T W ^ W ^ i S r x ^ ^ ^ r Q x i ^ m x h



m .

chargea iato place in  euch a t e r ,  i!:a rroblen of tfco 1 

temporal c o n llio t of lene in  rimdereâ «rap crfteovie* ÎTûaâ*
leso t a  bâÿ‘ that" p ra c tic a  dass not'"bear out tteory on iliîo' 
po in t end tfcat euctomry tetr also iß lœ ioyctrc a cono tant 
procesa o f cîmfiso'ènâ, doveloprsmt* w ith tho nid of YcarlOBo 

le s s i  •'dovieoe cpeolQÜy doeißaed for th ls parposot .radi go 
tho ua te* lsm n  dorico of * d ic tixî .iXrhincn * i'o trrltho trndlns
th ic  f a c i , ’ i t  io  tro c  to  cay th a t in  rtoct cao es i t  t r i l l  lo  

virtually Irpocclb lo  to l i s  t l o  exact rcr.cnt et wHioli caoh ' 

en û llosod  chanco toch  p lace , cisco ln  a l l  p r o le M llty  t&e 

d ia r io  w il l  haro occurrod ^ a d u a lly  'and u i l l  te ro  Ison 

epread or or a lo r s  po ri od of tiro *  Shi» d lf f ic i i l ty ,  In* 

lieront ln  tho very ctruotruro of cuatonrrry 1er, docsf honorer, 

not ¿ c tra o t fron tino foo t tl,a b in  thons cereo wUotû It can 
lo  rescofiat ly  ancoriate! tin t a chanco Ûid in fast taire’ 
placo * rocor&loeo o f tho exact ro rcn t of euch a chaceo * 

tlio ru lo  o f  n,on*rotroactiTÌty of Imre w ill  cdually  cpply to 
customry rules of ter*

Icn tc rp acu t adopta t io  principio ef tho ìion»ro t r o a« t  ir i iy  
of te io  fo r  In te rn a tio n a l tew cm t i c  ¿tronad th a t  ®it io  a  

sonora! principi© of lati tin t lep id a  t ion triions i t  'cpcetally
próvidas to tho oontrary* or unicoa Irrealstillo esu&tdor « 
abisso of Rustico so respiro, is  not retro»© ite#* Sfila.la
not a principio confinad io  th o  f i e l i  of or la te li te i,* ' W

1} teu to rp n eh t, E o tlo n a li ir  o f  l e n i t i  anal leed  Jtarsrc&t te v ish



lid furfchar o ta te s 'th á t ' #naa»rottolsetÍvit5r; ié  n cernerá!

prtoetplo>:":e f ;is to rp re ta tlo a  ♦*•**- i t  i s  a principle which “• 
m y b e ’overridden by ik e  c le a r ly  oxpircessd w il l ' of 'the-; " 
le g is la to r ,  o r, la'cacfcrecb eases, b y ' judielol''"eonotruetion

in te n t ' upon.' avoiding -a re su lt patently  - ineohaioterrtf" w ith '! 
Justice#*"^

¿¿Leen» 'Ott'-the-other band,■.' m in ta la s , •so positive 
aors re s tr ic tin g  the temporal v a lid ity  of general la te r  ** - 
national'law '' exists» '' •" - i t  ■ is  vain to ok je s t  t h a t ' in ternational 
Icat lias appeared in  tho course of t in o , 'th a t fonsorly there 
wore por lo ts  whoa in ternational la;# did not exist#- ■■ IM s in
-without 'inpertancQ , fo r  tho m m  o f In te rn a tio n a l - low oca

. #o\ .-■
aleo have retroactive effect#® v */ He deep, fcesrever, c fe lt  ’ 
th a t *in tho course of tin o , general in ternational 1m  bao 
ttndorcon o certa in  changes,'that no m s of general international 
la\# which were valid  a t  cn e a r l ie r 't in s ,  have ceased to 'bo 
valid  or have been m&ifie-d* A legal re la tio n  toplying 
duties .of om o tate  and corresponding rig h ts  of mother, 
s t  ato i s  to  bo Judged by tha t in ternational 1  m  under which 
tho legal re la tio n 'h as  been established* * ^  1 * 3

1 ) Ibid# a t pp*-170*1711 coo aleo isatdrp&cbt» aha .Pisaoticn of
low in tho Internet 1 omt Cortninifcy# 1933,

2} IColscn, P rin c ip io s of In te rn a tio n a l la*#» 1952, p* 95#

3) Ibid| boo also Cuygenbain, gynlto A# broit Xotcrnstteya^. 
iaibJto, 1953# vel# X, pp* 111*112# . -



Xxrtexia&tioaal < trlboa&Xjs faced . wit h j»robles®, atfead&ei , 

upoa .tiw ep p llca tio a  and r*eo£aitio&..o£ norma o f ; tnboms&ímeüL
law fáiioix. Iisvt ..no Xeoger T a liu ity  -xindor tí®  -currcrtiXy, pro*,v-

v e i l ia s  com epts o f .: l a t tx s a t io m l  l&w toro» Xa í&ot« reeog*:

nised.tfeo «xicteaca;.o£ .ttiis .p rin c ip io  of. r^a^rG iroaobivity  

in  :tho* i i e ld  ©f. la ttraa tio sA .,law *

• Xa -., ti® tmll«>laowa SrisbaAmrim A rbttraU oa ti© jeoiaaeaattt 

Court ©jhAxbit¥at¿on'tra& eailxKXapoa-to decid© la  a  áieput© 

í®tw©aa':-aoxwagr mámoám*. - ¿Sho/.osrigimfl ©i tíii© d iepata  00 

ta c  fe to  %ho 17 tb. ec&tary t&aa i-»oruroy &ad üwodca SaxmeH a  

un ited  kinsdoa# . 1«, eocordozeo trit&"l¡ha po&o® ixs&ty ©£ 

BooldLl&o# eonoXudod in  1633 fcotweea l®nmriz and uvadan*

Xensnrl: ©ciad to  uwcdaa tlia a rca  Enovn as tlia EoXaoXSa torri-* 

to ry . Sov&xdo tii-o cmd ©f tlio 19fcü ccatuxy i t  ice  seo cpparestit 

th a t tho G riatadam a is tís jf  t&lofc bardored ©n. th io  t e r r i t e r y # 

vero riela i»  Xobater* As a  coaseiaaaco a  d isputa aro so 

botes a i  borcoy a s i  t&a&oa tm to  t&o p rec iso  don-arca t ic a  oS 
tho bordar Glotxg %h® Griobadsrna bns&o* la  1330 tbti» 

eontroverey ’ ® s  © utaittod fey tí®  p a r tio s  fox ¿udieicú, aoitl©» 

laont and ti® Xersanest Court o f A rb itra fio »  wm  ©aXXed upm 
to decid© waotdcr tho E ax itis#  boundsry bot^ooa t i e  

couatrio s  is d  te a s  fixed, in  tó e lo  a r  in  p a rt,b y  tho bo&ndary 

tro a ty  coneluded. in. 1 CC1 * i*©* 3 ycars & fter Uto conclusión 

o f ti® Xreaty "of Jlio0kllde» ’ end i f  n o i ' -  to  tít th iá  b o u d te y

in  ooafom lty  « ith  ti® p rin c ip ie  a o f In te rn a tio n a l lavi* ■ l a

373.
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i to  astsrd ot 23 Ootobor» ,19-09* tho 'trib u n a l £oeaá..tha* tho 

■boundery l i n t  liad indeod not boca flx ed  by tho 1C61 tro&ty

feoyond a eertal» . .point .w sd  -that a po rtlo n  o t -  I t  vaa - unoortoin* 

2&0 e rb itra to re  tfcorcupoa pxecw&od to  t i x  tho fcoaatajr and 

iii do iss so cppliod-tho p rin c ip ie  a vMcli in foro# 8& 

tho t in o  vhm tW - original, tro a ty  «a» coaoluáod, m i  uhieh 

would hesro besa cpx>llcá by lorffcy s a l  gwesloa «tur ln£ ihc 17th 
contnxy* itpriiti3¿j to  i  he* rraoutlon o í f lx ia g  tho  precioo 

bom iary  lin o  d lv id lo j th c  .two ©csmtrioa* tho t r ib u n a l ,; lield 

tMt*
-  "ia -ardor- t o . m o m t & i n  vhieh i?ay hnv© boca tho

autoría t ic  d iv id ía^  lino of 1C33 fjvhca tho t e r r i -  
toxy waa ceded by soasar!:] ve isust henro rencura® 
to  tho principio a o í 1er,f ín  toreo a t tfrnt

tho tr ib u n a l d sc lincá  t e  apyly e í th c r  tho *re diablillo® cr
tho *thclv?e^* xxtkads o í  dorareetion» cinco n o itb er o í thcao

nothoáo liad aohlcTfod a doyrro o í v a l ld lty  in. latoamtioiaal
law 1n tho 17ili coatury* In  tho tribunal*  o own trordot

®ího rulo o í dres/ia^ a rollen lino tdávey 1>o~ 
tvsoa tho inhablte-l laude daos no t íiiu i 
cnifíiclont cupport la  tha la? of nat loas la
fo rcé la  t i»  ooveatoonth contary •••«*••»•.......
• i t  lo tho e r o  voy <¡?ith tho rulo of tho 
tiinlwe*? or tho r.ost inportcat chsa¿4L la  ao 
THeirHc tho docirsoriia larohcl íor ihc parpóse 
4o not deranatrato tk&i th is ral# w m  t o 11&?$1 
l a  tho procent caso*® (2}

Uto tr ib u n a l th e re fa ro  deetded to folio»# tfce g e n e ra l

1} Soott* íln-mo Cotcrt Reporto» 1ct sortee* 1916* p# 121» a t  
!>. 127 T H H IÓ T Iád H y :—

2) JM1* a t  p# 123 ( I tá l ic o  in  a rd iñ a l)*



m *

direction-, of.-'tho'ooaat* roXe#-.«sq>lelxilng t&Ur d e d a le a  -fcgr 

tiie f a e t  ;tfaatr.: --r. ^
•v e ,oliali-be &sticg.m eli.moro.in  e e é o M .d th  , 
tìì0 idem of ilio e&vcntecnth centrare pid

. ■ tritìi tlvo nei;iena o f lcw prcnrdllxv; a t  th a t  
t i r o  tf ve ad n it f i a t  tho autore tic  d iv i alon.

::• :\ o£ th è  te r r i to i7 . In  qucation «sfit fcirro te in a  :" v- 
placo nocordlxis to  th è  cenerai d ire c tio n  o f 

IsM  te r r i to ry -o f  vhich tb® m aritino  
te rx i to ry  eo n stita to d  cn »¿vartcncnco eo i i f  
r e  ecnc©&uesafcly »pply th is  OSE« aralo a t  tliO 

■' p rescn t t i r a  in  o r le r  ta  corrive n t u Ju st end 
v W  X m 2® X  àofcersdnatioa of ila© fconalsry.* Ci)

; xli.s tbo- t r i t a s s i  ctpplicd tho "cese ra i a l o e t i c a  o f tho .. 

coaot* principi©  ou tfco a&sax&tion. th a t tfclar p rin c ip io  -  whlie 

no Ione or r o l l i  in  rodersi l&tora&tlon&l la»? » m o t lo  prò* 

fe rro d  in  th ic  cose to 'th è  on rrcn tly  p rem lllz ^"  cono opto ' o f 

des^rcaU on (m dian  lin o , thslwoy, -, - *,)t loos&ig© i t

w s  ilio *£enornl' d ire c tio n  of i to  coast* pxinoiplo and not"'--'- 

tk a  othor re tin i©  re fe rre d  to  th a t  «sto l a  forco  a t  tuo  t i r o  ' 

%-htxi th è  d tepu tlxg -'p srties  -hcA- oa$alre& t l io ir  : o r ig ln s l  r iiJ ils*  

. XacidontaHy* -tìbia fmcu&ptioxi o f thè t r i t a r s i  r,®y 1© ’ 

rosardsd  n$ havlzc boon r&voraùà * tliougli.ln  & l l f f o r o a t  eoa* 
torfc. -  m m  toxtj year& la fo r  by ilio In te rn a tio n a l Court of 

Ju e tico  in  thè fflrhorlei* caso tósoro th è  r o jo r i ty  o f ilio Court 

a l i e r e i  to  thè  p rin c ip io  th a t *tl© i- s lt  o f  to x T ito r ia l an tera  

mefc f o l l a i  th è  ¿penerai d ire c tio n  of thè ooaot#“ ^  fido  1

1) IM I* \

S) XCJ Eoparis* 1951# P* 129»

!



paaaogo . o £  $ b© Court*3 Jiidgneat way-bo >roper3y '©0ucta©*©4
a« hayiae .©ifeetol. a .sari of raviTiil-of.':to'aaolotttvprìrw5ÌpXo

«fcich* in  tlw . r ìo w  a i  ; th e ? t r i t u r a i ,  l a  th o  O rttttydarnn om®9 ìmà
(%)I s s i  i t a  v a lid ità  ia  »odora iaternatioaal le»* % *

Xfc io  vorth  no t l a g .a t  U ia a«s© tiri«» th a t f vii i lo  ©ansia©**. 

.atioao: xo la ttag  t  o- tho  leo p ard i ; sp ia re  © ilira li iity  of-lavis 

mr&.pl©aa©a,.st- so2ffl longt'a ty  t à o ;sartie©  to  tfoo. Elda*,lag' 

©co©, t2} i&Q Court, apjjoaxa. to . terrò evale! ta le  issuo  i a  i t e  

¿ud£,»out cad: cppareaitly cadearoarot t o  givo tho irp ro o s io a  

thafc tho p ro t lo ,»  afctc&d&nt upon tiro ap p lica tio n  o i  in i or* 

«tci&cral Xsur ver© not ro a lly  roXorest i a  rosslT in^  tà iu  ■ 

oo&troy&rsyl Xt would epp&a* th o i tfco only retarono© thero 

v!’iic5i cpy bo tal-xmi ecs m  oaìarsa&ent of tha  p rin c ip io  s i  non* 

re tro a c tiv i ty  of ta rn  io  ite ti  passa50 o f ih© 3ud£n&&i vhore” - 

tba Cerarti dlecussln;; &v?v3y*G tr i tio  to  tiro wiiolo o f i l a  

loppfcavoi* polntod aut t i s i  a i  tiro end o f tho 17th ©cntury 

tho King o l JJaxway bu i groatod to  Xt# Corx&nle* Xrich loroli 

cn oxcluoivo privile*;© to  fisi* c r i  lami t&cloo in  tiro 

Xopphavot* ^  Ilio Cauri fo rn i  tii&t tfcoft© privilegoo

1) Urte dietim  o l  Ilio Court l.*£ eroXol critialLu, la  srsi^
• <inaxfco*0f eoo o*g* t. a llea ir# ilio An̂ lomZor*a* i tux r!n ,̂-*t«»fi 

Ceco# in  23 WtXL (1951)» p* 1*177 St̂ pT'V̂ i% ooa^&oTiÌiaiiioit 
T'™^a^lo*^i5wo',*Ì©a -M otorio» Cno©# 1 XCXQ (1952)# jt« -145# 
uT ipT *f?raX )I7^

2) Cao o#g# IC J,  l l shA rtel! Cm q  ,
- Boowarnta# v o i * x* pp* 312 e t  uefi v o l i l i »  pp* Tc^-Cit*

3) 101 itoporto# 1951* p* 142*



inoludod « a ll  ft®hia&;tal£Sr  ¡Croa *M<^laad..waa vl&XWn$...
i?iìo rango;o£ v lo lo a  laoij^!,. a« la- »scognisod ;by fcho UnitocL 

flxigdoi» GoToniscmti , th© principio . -;pt d o lin tf  a t io a  a i  tim i 

tino** ^
In  tìiQ. coursa. ; o r ¿tho ploadìh&3v,ln y iahcrloa ©aa©f: ;:

€i8;Woll'&o in  tho ria?**loro r a l  -iscrohoa caso ■ feliicli was board 

tw o^oars-a fton?ardsf tlia p e r tic o  to  t ie s o  d ispu tas r e l ia d  

ImmíX^ -.-and xoferxcd fropucntly  io f tho ■ a r b i t r a l  «CMard 

randored by Jadeo Habar .in  tho Islam ! of Palmeo I r b i t r a t lo a  

como ipi&rfcer o í a  cozáuxy estrilo?» la  fa o t, dolgo í!ubvT*o 

decisión  isay lo  proporla remorded as tü© loadlo# caso l a  

In te rn a tio n a l lew on th ia  to  pie* It¡ vao In  th io  agrari th a t

tho a rb itra to ?  expXtoltIjr invoüscd t)**o Clootrin« o í  in t e r p o le r a i  

la tí m  rogarlo  tho le g a l va l id i ty  o f a  t e r r i t o r i a l  t i t l o  which 

tras acgulrod tsaicr a  le g a l  regina vhiah Ina tin ao  g iv tn  placo 

to  eaother» As'v i l i  le* r i c a l i c i ,  tito United wtatoa con* 

tended th a t f g ìnoe spai»  hr-i acpulred en o rig in a l t i  t í o  to  

ih&t le íand  by jsoeaá o f discer/o?yt &ho# by virtù©  of Iwr 
boto# tho eaccoosor to  spain , rxisfe lo  icone1 to  he tfco to r r i*  

bo rio ! Govoroígn cvcr tho I s lo a l  o f 1 a lnas (o r 2 iLangao)* 

liocovcry  .ras# l a  fa s i,' rceognlsed as osi, o f tho ro s ta  o f & 

t e r r i t o r i a l  t i  t ío  by In te rn a tio n a l lew 1n forco in  tho 17th

1} Ibid*



ecatury («boa. t:m  id e a d  waa fìrsfc dasovavod ly  Jteopaaaa), 

fcut no v a lld  t e r r i t o r i a l  t l t l o  eoa; to  ia$@d on pero dl&eorory, 

accordine to  t t e  concepto pxcvalling  te  .oootCKporery ■ lacear* 

s a b le a d 'latf* 1, ..

filò Uotterlsnds..aecordtesly..cìalioaeed tho United States' 
c ía te , ro lyia¿5 o» a  t i t l o  ieatao^tmtly .acquiseli fcy.way ©f 
e ffe o tiw  ^oceoaclen. S*o Arbitrato* vao tftua o d lc d  upon 
to decido tftst Ic^sl e immillicene© te ternatienal Ica* ©f ih© .-. 
20th 'contar? vaso preparo! to  f itto li to  a t i l l a  tosed oa die* 
oovery#'■■■•• 2ho A rbitrai or conrcatod oa tei© aspeo! ©£ tho 
problosa t e  tà® folicular; corte i

■ -*Xt io a te i l i s i  ly  to te  eidos timi; te te raa t tonai
la»? unlorraut profouad ro ll i lo  a t i  or*o toteas» 
tho crii ot te a  Màdie Ayos end tbo aià o i t te  
nteotocutli oontury, co retarda ilio r id i te  «rf ■

■ discorory end oopalcition  o£ uairdm bitad ro jiano  
or resiono te h a tite d  ly  o&va^as or cea teo lv i - * 
l i s c i  pcoploc* Bote pnrtioa ero eleo  a¿£ood 
ite ti  a ju r id ie a l  ta c i  m e !  io c¡> j  r o d a  boa Sn
tb o . Iteb t „of... teo . l^.\fi.coiity7poyo.y/ M tb , t t  uxìù 
m  s oír r 3  “ÍÍ.wrlxi xoroi" tif íe te  tte® m èn*a • 
disputo te  renard to i t  arlaos or fa l le  to te  
eottlod* Piò ofteafc o£ atecGvexy t;y Dpain 

' i s  thsrcforo to  lo dot or»-tesi ly  thè rateo of 
te t  arr-attonai Imt te  forco te  ilio tira ti StsX£ 
o£ tho Dlxtocath contury* * (1)

Afe te te  Juncturo» how vor, te e  a rb itra to *  p a rto ! cocpaay

viitli ttio United Stato©’ Arpuusnt by introducir,; i te  e l i  » 
teportaat d ia ttec tio a  bo Sveca th© y ^ j> te itte 3 of a te tr i*  
to r ta i  f i t t e  end ito  ratatcnnaoc» tliite  i te  va lid ity  of t te  1

1) l i t e »  v d *  l i*  p* Cd5 ( i t a l ic o  aádod).
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o r ig lm l e.et of a e iu ls l t io n  io àbtcrnìaad In tfco lis&fc o f
tbo ru la s  In  forca ' s i  i t e  roncai e t  ih* aopalesiticm# th è  

cuestiono r o l s t i a j  ts> thè  r ^ ln tatanco of ouch a  t t i l o t o i à  •-•■•■■.? 

viewed, accordine tonilo irtitrafeo r*  thè ru lo s :- •ro fu lrod  •'...

by tho ov oint ion of la?.* ' ilioferitirato* fornulatoa thla'
cllotlnotlcn in tho ¿‘ollouiii^ ta r is i’ ! eh

*Ao robarás tho ouociten i/hich o f &tifc ro n i 
l 0££ l eyotc&s p ic v a iliag  a t successivo
perioda fa io  ìo cap iled  in  a p a r t ìc a la r  
caso, (fho co-eaXlod in le rto rp o x s l lavi) a  
d tn tìrc tìo n  ru c t  le  naia letv/trcn thè» ortvy&im 
o f r i a l t o  cu i iho ■ r io  torco o f ..ricuse*., ¿23“ ., 
auro p± ina i pio vliìcTTuu^Jccto tho mt  c roaiivo  ■ 
of a  r i^ h t to  tho la?./ l a  Coreo a i  tho  t i r o  ilio 
r i" h t  a rin ca , dórenle t i n i  tbo  cacle tonco of 
tho rid ili»  in  c ib a r  vords* i t a  continued cs»li- 
f  o s ta i ion, o h m  fo lla ti tho cond iiio sa  re*  
qulred tho evoluitosi of lai?#* %1)

. ,’Bio e r t i  t r a t a r  west cn to  nsy th a t  in i  omini ione! lavi in

tho 19tti century * la id  daen thè  p rinc ip io  th a t  occupatimi*

te  eo n a tliu to  a c la in  te  t e r r i t o r i a l  eovereicniy , temi lo
.. / JvV ' . '■:■ "■ : ' :■■■

effooiivo** S ì ■ Ifc m -erxd tSiercforo in c o rp a tlt lo  tviWi th lo  

ru lo  of p o sitiv o  law "tim i th o re  ohoald lo  regione vliich. ero 

rasiti e r  imdor tho e f f e t t iv o  coYeri&uiy of a  s ta to  not w tthaut 
a  isa s ta r  f tmt rliich  aro  ra sa r?  od fa r  ilio exclusivo infLucuce 

o f oso aiuto* In  v ir in o  co lo ly  o f  a i t i l o  o f  ac^ u le itio n  whloli 

io  m  toupet re ca la  i s s i  ty  o rla  tifili lai?» orca i f  each i t i l o

1) IM d. ( I t a l i e s  aldo!)

2) Xbìd* a i  p . C46»

»



o v e r■c ó n fe r re ! • te r r i to r ia l- 'sov©r*feirby*^ ^  V ■'•■■ ; ■

i t  noeoscerlly  ■ £ollov?-:d. £h#t » • l a  thè .A rb itra to le  rtm9 
th® XJnltod ■ S tateri conia • not xo ly  • oà a  - t i t lo  b a c a i:rs ro ly  co.

eirrplo diocovcry»’ 'Ho dcribfeod, rtorccnrer» vhothcr in to r* .. •

n a tld n a l l a » 'erar/r¿£ürd© á illsoovsxx a ¿ ’.boro trias 'm "inelm t©  

tib ie** ' E l ìc l i , 'i a  ordar to ' ea/ss ti tu b o  a  p erfco t and voliti * 

t e r r i t o r i a l  t i b i e ,  re o t l& tollos >1 up vilthln a  roomnablo 

pori od by tho  e f fe t t iv o  occupatici! o f thè reglón allcgod to 
baro beoa díücovere-d* *IM3 principio* ', o s t i  thè A rb ltra te r , 

•m isi l e  app lica  in. te e  p reses i cara , fa r .il io  re  asean ¿jiven 

aboyo, in  record to  ih  a m in e  dcierrdn ins vhieb. of enee &m  ivo 

le¿pdl óyeteos i o ' i o  bo .appllod (th® eo -o a llo d ,in io r t  ©scorasi 

la w ),• ^  ' l’ha Arbitrato!* concluí od tb .it *an fnoboato

t l t l e  [basad en diecovìry] ca u li n e t p rovali mor ‘ilio ccrv 

tin to n e  end peacofal d isp lay  of sa ih o rìty  ty  anotbox otato**^*^ 

end cccord lry ly  ra íc e  te i  thè tini bol S fenica* elatr?*

’ $hua th è  A rb itm io r  appo ere to  roquiro  only f a r  tito 

cernite i t i  en o f a  t e r r i t o r i a l  t i t l o  ilio re p lic a t i  of ili*  

ru le s  in  fo rce  a t  iho  t in o  when sudi aodu icitlon  ~i8'©lle£od 

to  har© tabea p lace , t&Ho' th è  cuestión  whether o r s e t  cucii 

a  t i t l o  Imo bcon crubeeiunnily ralat& lnod «uet lo  r ic u s i ,  In

1) Xbid* , ‘

2) Xbid, ■ .

3) IfeM*
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Mss opinion, in tlio light of the lepal principles la  fore© 

a t  l a t e r  period»*

USjo f i r s t  proposition of Jnd^o Haler wao unandaously 
accepted cm an socarato presentation of the Iccsl situation!
Ills second proposition, however, ro t with corcldcrablo oppo­
s itio n  on th e  ground th a t the principle onuaciatod th e re in

rl^jht c rea te  a situation where no State weald ’¿now for 
c e r ta in  i f  a  t i t le  o rig in a lly  acquired, ly  i t  was c t l l l  vallid  
in  in te rn a tio n a l law* la  cor ¿Inc to  J scaup, %£io is  orAn#

those who onpIiaticaUp1 challea jod  th e  viewo expounded hy 
daipo Jfiiticr on th ic  point, * every State would constan tly  ho 

under the  necessity of ercrln in£  i t s  t i t l e  to each portion of 
i t s  territory in  order to deterciro whs?tier a change in the 
law had nocossitatod, as i t  wore, a roaoiuicfclou •••* the 
result would lo chaos**

I t  would appear, however, th a t ¿nice Hal or* a award dooa 
not necoc eerily  e n ta il  the far-reaching conroyo-oaoes acorihed 
to It ty  dcooup* AH i t  sa-aus i s  th a t, I f  a htato le  in  
effective peccoccion of a te rr ito ry  to vhich another State 
has la id  a olain  fcnoed on a purely s istrao t' ripht, unaocom- 
pended by my concrete act or jeatlfcctatio» of authority,

1) deesup, r-o  la lm s  Tut m l  i s i  i t  r a t i o n ,  £ 2 AJE& tt3£3>, p* ' ' 
735, a t  cum© e ffe c t V orcfelt, th e
f :tenmtt Art? l t r a t lc a * 1533» I f*  14-16*



vtboa# .i».th#':l ig l î i  o f - ihQ: rolen o f oonteaporery iaternatloaal J 

lm»i tbe -6 ia to -l»  "effective posoonclou v i l i  ba dooaod to  !

-.bave a im ^axior  i i t l o f  t h l o 'wlXX feo co feeeaaoo la  colora \

lntoranfcioaaX lo i  m  •a'bôtréet t l t l o  witliout effoofcive j

possession- connût. prevali-' over ' a coastent ca l e ffec tiv e  |
Ì l i  irscmlCocrt&tlen'of euthoxlty» '  * * ■ -  -

Shie# in-fact# %nm t î»  interprétation given to  ;

Itibor* 0  : amucd- by lotti part le s  ta  ; tho r ia m i ora trú  fo r c e o

caoo# l a  vhtcùi tfeo problon of tîio to rpo re! o o a f lle t  o f 1mm 

vas re a la  brou'iat to  tà e  fo rs . ïhcro  tho X utoraatloual '

Court o f Rustico v m  oolsed ù£ a Ûtopato concomio? tw» 

lo lo to  to tóileh fcoth tho United Eia^doa ca l tresco el&taod 

en orig inal t it l©  &>ix& feaoït to  tho li l ia le  l^oo* fo lli 

portico iinroked -la «apport o f tfeeir d a te s  vliat tfecy tu tor-  

atoo! to  feo ilio ru lo s  l a  forco e t  ilio timo uhea th c l r  cllc^od

1 } ifels aspoct of tfco problast v i l i  bo esse ia to  s o »  eoctea- 
eivoly la  thè ecation dlccuoslag thè re la tivo  s t r e t t i i  of 
c{ruotine te r r i to r io !  o lotes (oootlea X? feolowjt fiào to

• tlilo offeot Jslmooa la  Ç y  ferieIm imt Jo tm a l. (1915)# pp* 
£24-221 ca l Batáo# lo o .o l i .  ab p# Ï45*. ' ia la  nmmà mpmt 

. of iha application of l&terienporal. le a  1» m iflm ty to  bo .. 
tho conreo of er*y lajmotlù© feooouaot - a» feo® beau polatod out 
ty  Eoclio# "In ter temporal lew has iiever toca applica telerò a 

; 'chanco i a ü î s  Xowhñs cosso "about# m ■ (or? ) ~ wìwr títere - le  osar 
latoraatlOiial conveatica« - Cosorally epet&la? therefero# 
tfco intertonporal law t i i l l  apply la  o&sm  tóicro iute-r*

. national custoicory lew ho» c im a c i pr&lnally ovar tho yossis» 
la  liliali caos# tho chanco of tho m i#  of lai? u l l l  usua) .i j  

, lo  tho re cu lt of tho coni in e ! prosile# of reny ttèsfeoo. 
(fioclio# Iflmtiloro r i i  lerohsii Cec.a»1 !?S9« p# SI)* *



rlgMs tool: ohcpc, liaia s ir  ¿tosai lioald ter  tho U nite! 

KixiQàon la  lido orai e r p ic a to  ctaiod tliat *not only m at 

eXaiiss to  eovorotcnt^ .tacci oa codìeval fead&L lai* t>o Gzzsaln&d 

la  'thè -li£ht o£ tìiat law* tot e le o ,« , , ,  eay cuoio d a t o *  I f  

put foryard aa s t i l i  v a l i !  todajr, m ot ho crminod la  tho 

l i g h t a t  internati osai te?  an It hno dovotonect Curine ,t ho 

la torvonlnr o ostarlo o, end la  partleader* In thè li£ h t of 
ttefc intoraatloaol lsw* ao i t - n m  stendo f ro^uireo la  arder ■ 
to coactltuto a l i t i o  to to rx lto ry ,* ^

S i d l s r l y ,  P rofessor Cross* oa t e l a l i  o f Pronao*, otscrvod 

th a t  *a& l i t r o  d o ti ¿ t ra  apprestò colon Ic s  cosscptions et  
lo© t o c l o c  oa vigooor a l^opo^uo m  11 cct no** Vfcy Ilo 

fb r th e r  po lsiod  ©ut .timi *m f a l l . dxiridìquo doli ¿tra 
approdo  a  l a  la n ie re  da d ro i t  qui l a i  e s t  eontenporot» e t  

non a cello  da d ro it  m  ricami? m i  r o te a i_ ou lo  d ii fo rc a l  

a ♦elevo oa e s t  re g io ,"  C tvirg tot© d n t ©spretai ion o£

tfco Id ra ta  o f P a la ie  esse* Prefcaoor Creo eo&t ebfted tim i i t  

o lo a rly  eserged t r a i  tho rnsord l a  th a t  oam  tl ia t "lorc^ne 
d lo p c ra lt lo  oysto=9 3«xi41^uo oa ve*tu au fuel 1® t i t i o  a 1 * 3

1) XGd* l-ìln-Toloro end ■ Perofooo caco* PI easdIr e »  - Ord Ar/nanantny
( I  t a l l c s 1*,1& lSl)'* ■

3} IMI* p, 200, " ’ ' ‘ '

3) I d i ,  p. 375.
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/ / / «* A
ot© valakleaeat •©*©©#,. cer, d r o it . m  peat ploo^otro faUxbcm  . 

t o o  1© sypten®. ^uridi^uo jiouve&u» a eotas f a ’ll., on/e«.-* r 

coafottsa-isax coxuditloae ■ cancel* per oo «loraior** ^  , S3io

^ p lie a t io a  o f  st2t!i:a'$alO:: waa».ia irofoeecar Groa* ©pitiX«»# 

v i t a l  is,tii©. in terests  o f , adapting. .Intoxssatloaal la© tO;..y.x

.(a )

ohuu£i33£ o iroG sotam os: m i  roalttloo'..*paro©''<xu#eClÍo 'axígo 
mxo lo  t i t r a  «motea ©o coiiforsiG cas oonditloao <Xu d ro t t

■s. .' ■ ■ ■ ■ : . . ■ / . ■
aouvoái. o t e v ita  «meas! do prolo«£or a  l # in flu í#  icol© lo  

tout- lo  ...rosto da, m ilien jux id ifao  cotttoriparoi&f m  d r o i t .

'eegnla to a s  1*expiro &*un o r t o  ■ ju rld ifo o  aajoorit, lia i p o r to  # •’ 

ir&iBsm tu© p c rtle o  saos t© Jksv© león  o t ©ae m  to  tho  a p p li-

o a b iltty  o f tfco ro lo s  off'latcartsr-poTal %m  i»  iatorr*atior.ol 

Iaw#faa reycxás tu© acau le Itio a  of a  t e r r i t o r i a l  t l t l s *

• ' fho Coarfc Sn t to  ¿uágnent apposro t© Imvo naaoot&tod

itsalf:.,w ltíi tlio © p is to s  voleod ty  tu© p a r tio s  hcMisfí- tlxat»

:mm m \i f  tli© Eis^a ©£-Prone# did  hav© m  o r l £ t o l  
t i t l e  • «••• in  xccpoet o f iho  Clusmol Xcleado# 
aioli a t i l l o  saz&t tare lapa© ! as a oos&Oviueac©,.

, Of the ovouto o f tuo y oar 1204 «od f o llo ir is j  
years* Suoli as o rig in a l feudal t i l l ©  o f  th o  -■ 
^inya of fresco la  respect of the CKcuonol 

..Islands could today produco no lo y a l o ff  cot, 
tmlooo i t  - liad tecs replaced toy «noth r  t i t l e  

-v a lid  «e s o rd ir^  to  tiia lear o f tto© tits© o f 
replacement** CD' ■ ■ -

1} IMd* • f . . -
2) IMd* '

3} 1CSá soporto, 1933# p* 47# a t p* *45 f coo also pp# CCM32*
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!
fluust' tM ' Court»'' followiry; tho ra io n  la ta  down l a  tho ! 

Is la M  ' of ta i r a »  t o r à »  docldod tlia t 'tho ' «olatcaonoo a f a  j 

t e r r i to r io !  I t i l o  - 'tu 'c à h tra d ls t ln o tib n -  to  ito■■¿c^ulettléa » j 

was i o ’:'W  do tc ìriaod  no t by thè Xm  in  forco a t  tho poriod 

of tlio a o ta ls i t io a  of tho l i t i o  ha i %  tho  lo tta i principio® 

o s 'tb ey  crvolvòd'ifcrougìi tho periodo durian ih lc h  euch 

caithòrity- 'le p u rp o rto d  to  hnvo loca  exoraleod» ^

t a ;a  pnpor read boforo Ilio c-rotlna Bociot? l a  1954* 

trai®: espresso! tho  vìcvi th a t l a  tho  Minniiorn end torshoa 

caco "tiio Court rdcsod aa opportunità  of oem t r i t a t i n e  a ' 

preoedoat to  in te rn a ti  oasi lai# oa ti© worhlnc of ilio la i  or* 

tc a p e ra i lai? doetria©** w  l a  M e opinion* tho Court 

*could oaly baro tfi&on up tho  a c u ira i a t l i tu d o  wMoIi i t  fiid 

to  th ia  c a te r lo l  beemse i t  had a i  i t o  'disposo! aoro codoni 

evldeneo ’of tlio cscnerehip o f  ilio in lc ts» *  ^  Siilo a la to -  

ncnt* houcimr, le  te rd ly  cespatlb lo  a l i l i  a  furfchor efeoervotloa 1

1) Sfioro Imo loca oca» sxcuneftt m  to  wliethor th® cxaalnatlon 
of laudai l i»  by Ih© Court chcrold lo in terp reto ! aa m  appi!» 
oatloa of th io  law by tlio Court or aot* Y ow ljl mem  to

. h a l l  tho. v iou  tim i tlio Court l a  fa c t app lica  laudai law in  .
■ th ie  caso (iQO.ett# a t  p* 3€2)j Poche* oa Hi© o ther lisa!* 

thlztìfca th o t th& Court* a prue Ileo  l a  th l s  caso tmmly m-mmtQ 
to  .*cacortal&l&& m  a  fc a t tlxo oantont of aao tber «yetem of 
lai?** (£ochot op*cit* p , 61* »* 5)* ■'

. y *2) bado» 2‘ o Jilrvmicra a d  fcroM a Cane» 40 C retina  frano-
r o t i l o  "n s’s.»  p . gr ." a r n . ' i g n —  . ---------

3) XMd.f a  c in i le r  vlot? l a  tahoa fcy Koche* ep*eit* a l  p» 65* :

305.



nado • îjy• - wsâ® : thaft "tho Court tías propared: to  în to rp ro t two

Cfcsrtors. o f ;.tfceos5rly 13th-$eatory t i c s  lmtd, în &m  o£.
/ '■

tfco groupa,. :m d \ d s o : to  in tô zp re t a  record of lit% a% |© a in

th o . c-arïy 14tli.'om tttry;.t* ioîi e e s f ta e d  tho o f f c c t  o f tïiecô.

t r e n t e * * , C a d  tfcô Court r c a l ly  d o o lto d t©  àp p lÿ 't

m iso , o f . ia to r ts a p o rû l X&n,: as . i ë  assortod  fcy Codo, tfco r
îs to rp ro ta t io s  o f- ttn so  læâlet'Oi doouaonlo rtosfc

cppoor- :to.:i>o i r r e t o m t .  ¿s î/cdo'M Ksçli po in ts o n t, iCo

Coart. c o d a  to ©  dcclînsd  *to ¿ocia© tfco issu© ©f.©noient

t i t l o n t  a i l  mû. fcavo fcacod it© dccloion on tins esoroiao o f

eut&oxlt? In  nsdorn tim o * *  ^  * • •

''S d th 'tho  Islcnd  o f f a im s  caso ©ad th© C lm uloro ©ad

B e rs to  caso haro c lc c r ly  dcm nstra tod  i!x© d if f io u l t io s

a tto M ca t apon ta© ap p lica tio n  oa tfco in te rn a tio n a l Xcvol o f

.froíxaoátl^ © oatrsd lc to rj ru le s  of ouetonary-lg*« f t o o

d ifiX eu ltio c  aro  doriirod fram llio fc c t  tfcàt, ovin# t o  tfco

miga® prosees o f  enrolutloa wfciefc © hcractorlsca • cn̂ a tonar? lais,

I t  vxlH to  v ir tn a l ly  lapos s i t i o  to  ©acertada a i  aa to  a

Civ ©a ru lo  o f  custom rv  lesr lapsod and a t  wfcnt t i m  anotî»*
■ o f low

Tdîp/toùk i i s  placo* . . , ' ■ ~

• ï a  tfcls ccarneotio n  I t  î s  'ferortC ssontlonlng - enoDicr caco » 

th lo  t in o  a ceo© docldod fcy a  n a tio n a l court o f lai.# •. l a  «hlofc

1) Ib id .

2 )  ' Xbld*
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t h e . %it©&: States-:: mvxm®  Court osso :.uj> -.ensiaiib th i s  

ettm blias-bloclc o f .. t b s . tc sa p o ra lc o n flic t .of laws*. ■ r l a  ¥m 
Jorapy-v» itelswaro V-.tho Court d e a lt with a  boualcry «He- • 

put® between /of the  •% loa m l  was

oallod  upon, to  f I s  th o /b o u a to y  between them*. 2lio '¿ lv ld tug  

lin o  betwee» tho s ta te s  of Sen? Jersey  m l  Delaware i s  f i r s t  

Dolcwaro E lver and then Eolaware* Bay* . Iho o ia to  o f . Delaware 

o la icod  th a t  the boundary should follow  the ceojr&pfcieal 

nodlsa lin o , while Hew Jersey  r e l ie d  upon 'the thalweg . • 

p rincip le*

£ho Court observed on th i s  p o in t th a ti-

•Hip to  t t o  t i e s  f&ea Kern horsey end-Delawares 
beoac© independent s ta te s ,  th e  t i t l e  to  tho 
c o i l  under ■ th e  w aters below.the c i r c le  was ■ ■. 
cfciXl in  tho  Crown o f England* U:oa tndo- 
pen&onc© wsus achieved, th e  pro© opts to  ho , 
oboyed in  tho d iv is io n  of tfc© w aters were 
those ©f in te rn a tio n a l law ***** .[which] ■. : 
today d iv ides tbo r iv e r  boundaries between .

■ s ta te s  b y  t h e  niddlo of  t h e  m tu  o l u u m o l »  
whoa thoro  i s  on©, cad not by the geographical 
con tra , h a lf  vsy between tho  teCsa ***** She 
tm derlying ra tio n a le  o f tho doctrine of the _ 
falwog i s  one of c r u d i ty  end ¿tieties** (2) ' ' ::"

Sho Court could n o t, however, e s ta b lis h  beyond any doubt 

tb a  ©snot d a ta  a t  which th e  lhaVny? p rin c ip le  found ed a iso im  

in to  p o s itiv e  in te rn a tio n a l law. Vdiilo t h i s  p rin c ip le  was 

c e r ta in ly  *ln th e  ra id  a,8'!* durlny the & t t o r  p a r t  o f tit© 10th -  -

291 b*a, (1534) p* 361 e t  cof*

2) Ibid* s t  pp. 37C-3SO.
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o o « ta y t . I t ;  d id  not. aehiavo at-tis&t t lc o  «iprcKOcy among 

•tho  .coaELioting .noiliods o f d iv is io n  contending fo r

m otery** ^   ̂ Sfto app lica tion  of tho t im in g  p rin c ip le

was nonetholesn.warranted ..la this.©aa©*, in c ~ '

©pinion*;. lay, the :fa e t * that $
. *m  1733, .the. l©T0lnitQ jm ry !?aa? ,«ea..;OT.er* w .
. Itolarcro * end" lies» • 3orcoy ■ began' w ith  a  o lo a n '

; % • elato* ¡Chore «no no t r e a t7  o r earw m tlaa
fix in g  the boundary between then* Shore 

• non no possessory ac t nor o t& r  a c t of 
• - ' doxainioa to  g ive the boundary #♦»* a  practical--- " 5

location* or. to  oe tab lieh  a  preG arlptive rig h t*  
l a  those elrcunstaacoo* th o 'co p ac ity  of tho la;? 
to  develop and apply a  form ula. consonant w ith  . 
Ju s tic e  and w ith the  p o l i t ic a l  end so c ia l me&o 

- • o f the  in te rn a tio n a l le g a l syc tea  i s  not 
lessened by iho fa c t th a t  a t the c rea tio n  of 

t the boundary the  formula o f th e  fading had 
"only a g cm in a l ex istence . She gap i s  not 
co g re a t th a t  ad jud ication  soy • not f i l l  it**'. (2)

-  f li ts  p assag e  affo rds a  good i l lu s t r a t io n  of th e  ra th e r  

widespread -  but u su a lly  lo s s  pronounced * tendency , to  apply 

re tro a c tiv e ly  a  stew .ru le  of customary ro te*  under the  p re­

te x t  th a t  a t  tho t in e  to  which,i t  i s  _ being app lied  i t  .mm a t  
- , _ . * T. should bo noted* however* th a t  in
th e  given c a s t tb s  Court’s in c lin a tio n  to  apply a  rul©-which 

i t  considered m  Ju st and reasonable was considerably f a c i l i ­

ta te d  by the concession mdo by Counsel fo r  t e l gusto who

1) Ib id , r .  333.

2) XSid.



#mdo so p o ia t 'th a t tho ro s u lt  la  to  bo affecfcod by

difiérase© bf tin o*1* ^ ‘ ■ ^  í
■: ‘"It-ccy bo d c o  roa tioacd  th&t l a  c x tic lo  n i  ot tho 

inrocsQtó botwoon Crcat B r l ta is  and tito United Otates ot'"' j 
feaasuola'resp&etii^ tbo  o o ttlc so a t by c rb ítra tlo a '" ;o'f'' tbo  j 
fo segueíftft»B ritl'C ttym n  üounisry n  tydto» tho c a n tree tin s  I

, . T . ¡
partí©o o tip u la ted  tbab tíi© a rb itra l t r ib u n a l‘"ch a lí in v estí*  S 
nato esd'..ácccrtaln tbs crtc-at o í  tba te r r ito r io s  boleacis#  to ,  ] 

o r  ' t b a t ' sdglit' la n fa l iy  t c r c l a i i a l  by, tUo United líetíasrlfisdo j 

o t  by'the''Klngdó& o f  S p a i s  ''xegpeótlbdy ''n t t i t o  t i s #  c f  . . J  
rbó tilo itloh  by 'Ore¿t':Ib rÍtá iiii'o í''tbe '','Colosy ot l 'r i t l s h

'I a 'tb o varbltxaX'vñ¥srd.oí 3;0etoberf :d8df »;t l o : j
. : .. : .,/ . . . . .  ....... .... etroeoed;,.,. .'.' 1
roprodseeáb v e rb a t i i r 'tb a a e  to r r o  o f  ra fc rc a c o  m d /t& a t i t -  .|

"iavecti£&td& and' asearíais©-! t£m: eatont "oáb'tli© T errito rio » : . |
belosgiag to  or' t l ia t  ' mld^t Isscñ illy  'bé' :í

XíoUiorlaals o r by tlie 'd iados. of Spaln re sp ec tlv c ly  a t  tito ' ’I
tim  oí^tho aogolsltíoa by Croat E ritais, of ifco Coloay of ;

1} Xbid, p . 304* ' . - ■ . !

2} 09 m ^ § w*  57*$$* á t  p .  19 C itadles s b m ^ rb é  ¡
aidod, botrovor« that th© ccaps of th ln  pro v io le»  «a i eorns*» 
t/baf ro o tr ie to d  by th o ’ c tly u la tio a  salo  la  e rf lo lo  rf,C&) 
of tlio caro tro a ty  uiior© l i  rao  lald'down tlia t wMvoro@ : 
íioldlun o r p rc sc r lp tlo a  darls3  g perlod  o f X lfty  yoaro oball 
ralio a  C©od t l t lc * »  (Ibld* a t  p* CO)#
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B ritish  Gulosa#" ^

ffco csmapXts arofarsrod to  &ì>m® setta . t o . .indicato tfcat * 
mMtlmtm&ixm the.-dootxim l dGcrth-of mthsrxlt? m  th la  

pu’b je e t, .tbo'. in troduciloa , o f t h o  arnica o f  ìn to rtccp o rc l le »  

in to  tfct.'fieM  of» in te rn e tio ìia l lew . e o a s tl ta io s  tho vo li*  

?cco£nlsc&; presile©  assi, £Xp*ss. foca •. a  f r a i n e  neoecslty. .;to  

©itw©/a. c e r ic i» , dccrco of ià a li l i tg r  • f o r  aa  ©xtottns s ta ta  

o f .- th la g a « : lo ro  tho operatioa 'oihtfceoa ruloo mi tho  la te r*  

» a t to r t i  p i tao  c e l i c i  l a  ^uestion  , th is  voald f t ln w t. ccartalaly 

lead  : i o ■ thè  'la v o llla tlo n  o f tho rsajority  o f ilio t o r r t t o r i c i  

t i t lo f r o »  tóìich tho r i s h t s  o f S ta tes  ut- p rc se n t-re a t, -aa *s»st 

o f then ro ly  osa. i t t i c o  vhich aro so leader T s lid  in' preconi 

day la to ra a tlo a a l Ictw, ih rash  tZioy vero tsido iittod lj r©eo£ * 

n tscd  s s  £ood l i t i c a  s i  tho tirso o f  ih o ir  ac^uiaiilost* _ Ai 

tho cisto tirso tho ap p lica tio n  of th io  p rin c ip io  io . s e t  ir** 

tonded to  fo ra  su chetaci© . to  tho devolopsr&t o f in te rn a ti  onci 1

1) 90 EPSf f , pp# 1 €0*162, a i  p* 1611 tho  aw&rd io  s ls e  ropro* 
ducei in  Xafont&ino, 1” t t ts tc r ln lc  i n to rn itig naulo» 1902, 
pp. 956*55?. yurthor' i i i e T S S ^ ^ Q r ^ a '^ ^ H c e ’Sioa o f  
in tc r tc sp o ra l 1 m  in s ta to  presti© a isay I» iound in  viso ex* 
proso s tipu la ti© »  to  th lo  o f f  e s t  la se r  tod l a  tho Protocol 
ci£asd a t  ftashla^toa o» 20 Usy, 1304, by tho Uniteci States 

. end H a iti e n t r i t i I c s  f a r  a rb itra tic i*  tho Stanato ro ln tin i? 
to  P o llofcior ar«i Lcrcre (eoo Boaro, liita r.u s ticH ftiS ^ rtrrì*  
Tloanr ,la?o7Mw l*  fHTp7 4760} ani in^TliSetSiS^uxiam^X 
W  Topo Leo XXII l a  1305, in  tho Crerellao f ilarvi a caos 
boiucca Goraesy dal S p a li (eoo T onX TV ^iThTjy#....................



Imi an i t.o ìb a .b s in s  b ro n p lt.in  Uno.-.wlth tU o.pr$vailln£ 

end ero lvins.eonoepts of a sor© r o t t o !  -lega i •cyoteai#.;

Slms a baianeo -boa to/bo s tru cb  bQtwosa i lo  coerdngljr eoa» 

f i l a t in e  aeadUr e t  s t a b i l i t a  s id . M.mptolìHitf'* In  thè  rtm, 
o f P rofessor Croo, so es^roesod.in  h l s ;.©ral•.argacant ìa . th a  

K im tdera and Foroboa eaact t i c  :d i0t t o t i o n ^ ’feotw0oa,tfco law 

ap p lica li© .to  tbo a c iu la i t lo a  o f.a ,ncw ;x ifilit aad th n t eppli» 

cab lo tto  i to  naiatoauca •  tóiloh haa.bòen £ono lu to  abdv© » 

reconciles *lco doax oxlgcncoa fondaaontalea.du dro ib i l a  

c scu rito  e t  l #adnptation# Xa 0c a r i t è ,  parco ^u, ollo* enrito 

do remiro caduca do d ro lts  accula y&lablccont coti« X* ©spiro 

da cy s teo  lu r id i  tuo unclcnj l*adaj> t a t t o . ,  parco tu* o l le  ■ . ■ 

caci g® qnù lo  t i t r o  unnica m  confarne cur condi t  Ione tu  

d ro it  noiiTcau *•*•** ^

ilio tro fo ld  acpoet of ibo ap p lica tio n  of to o r te s p o rc i  

Xcn e ocra tc  neofc batta ro-iulrcrxnta# _ Sito f i r s t  principi©» 

nnnoly» tho p rin c ip io  th e t  noto r o s i  l o . |M gM  in  ilio X ig lt , 

o f  tho 1 m  eontorporcnooiis vith. tb o lr  e rc a tio n , i s  a t e i  Et . - 

upholdir# tho in te re s t»  c f a ta b i l l ty  end cocmrity in  ln tc r * . 
n a ti  onci ro la tio n c i tho  aooosi p r in c ip io , i*e* t i c  p r in c ip io  

tfcat r i a l t o  v a lld ly  c o p rirc i Ip  ilio Xaw fu forco e t  Ilio tin o  

o f  th è  i r  a c q u is iiio n  tsey loco tfccir v a l id i tà  i f  n e t  joaìntalncd

■>) ^ e c a . ifent!ln.-g,. .Q raì.A ?ggl^Ìs^
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la, œcotttaDO/wifch'-'tào xáwsâ oa fcrougîïfc miaut ^^t&o^dâve&op*
jsonfc o f in te rn a tio n a l t o y  ' iß  'iatondosl t o 'm o t  t&0:¥og£ixûBDnta 

of lhû adaptation  'Qt tkm t® .thô «líaselas J&toantettooeCl 

eccao* • •/ * M lo ;; i t  "in ' easeatijsû. - tô  rooagni*© $2». te ìdspoafo l 

difforono© ; botvoea' tbos© i^o  aspects o f 'to e r to n p o ra l  • Xaw* 

t t  la  - eqrially . v i t a l  io  ro a liao  tî ia i  ■ ce ltlio r of ih© ooaoosi* ' 
tim i fac to ro  of ¡ to o rfec^o ra l lew osta fco involasi: in  iso la tion*  

^earosorling  t'ho otho?« 'A ll' tìi© essa* ilio f i r s t  p r in c ip it i  

esano io  Im o  toca, coasrn lly  aaaoptci* tíx ilo  i l a  ca to n i la  

e t i l i  h o i l j  eaatcsfcoi* Koveriholossf l a  cpit© of iho  '

c r i t i c i e u  lo v o l ic i  p e in a i  rocouroo fcolng cado io  ilio cotoni 

p rin c ip io  -  io  chicli - referanco Imo ic e s  nado aborro '*» i t  con fco 

fcasMly Soufctcd, Sa vi«w of i l o  ¿ a l le ic i  di-olsions ro fc r r a l  io  

in  tliio  coottasy «¿rat i ì t ls  p rin c ip io  too Ima ¿.siaol ta c eptone© 

in i lo  afiloro o f  In ioznationcl Inn .

Xa ordor to  ccbic-v© a ro co n o ilin tio a  fcsfcuacn thcco tro  

aspecto of in to rtcn p o rc l law* t&lch ero Xrcstuoatly prccont in  
t e r r i t o r i a l  ¿lcputcay i t  io v ita l th a t  a certain dato lo  f iro d  

y l ic l  eny corvo as t ío  e te r t i r e  p o in t ' fo r  t ío  in.7c¿i lib a tio n   ̂

of tho rival o la to  a si for a decisión en to uMoö. of t¿ie 
corpotin^ o la to  la t o  prevali, fh© fixing of mich a 
" c r i t i c a i  data* iß in ise d  Asciolvo for tfco osteoc© of u 
disputo of tliio ü n d  f a r  i t  follona th n t  ao ts  perfo rará  

c f to r  t£o * e r l i le s !  dato* fco ñor c o lli ' íioXd tus derroté of
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Xe£QX' sigaifiom ieô* fM e î s  whj : i t  i s  fcd i Xtfeain iho 

foilowifi^" sections of-iM o ' ehaptor slionld- to-■■ ctmrotod to  *û 

ssôtô d&qgôwfljh;' 'oaalysie ■ b£ tlie p rê tio n s p e ria ln isg  to ; tho 

Sîxix&'ot th o ’- * c r i t ic a l ;'-:dato* ûb&- ta 'th ê  crôhod-of ssscss* 

neat ' of tho relative strçngth'' of :e o i^ s i i f ^ :clUK3* ■

XIX«-fhe m l Q o f i ù n  o f tho ^ erltiea l data11« a-nvn .

Intom ntlonoX dioputoo r o la t ia s  to  t e r r i t o r i a l  o lento  

aro frcxuon tl^  a n a t te r  fo r y ro trac icd  «c>£Ofcitttio»s end 

Iczcthy dlocmeciôn ard procrastination* Xrcxtteatly euclï 
dieputoa w ill  to  dragged.on fo r doesdoo•or evon fo r  . cen tu ries  

ard th c l r  ecttlczsont UX1 ho reaehM  -long e f te r  tho d isputa 

f i r c t  arasa* ïfeuo i t  1s easy to  œadçrstand tfeat <t trilim aX  

confron tai wltli a  controversy of th l s  h lnâ w il l  hm® to  - 

dotorrdno a t  uhat t in s  tfco d ispu ta  trust do  proensod to  fcsvo 

crlooa* - Cuch a  decision  i s  renderod ■aoeoes'ïïy fo r  t w  t*8ln 
xoaoonsi - - .

. . (a) fcy tîxàxkg tho  d a to -e t trhlch tht$ d ispu te  la  prosam d •

to  haro bogua tho t r  lirons!* l a  fact*  dotem incc vhat raie® o f 

Xaw. ohauld gavera tho prohloras rcXating/fcho iterpuleitlsu o f 

tho . . te r r i to r ia l  ttfelo* in  accordaaeo v itli  t!ie ru loa  • o f in te r -  

t  corporel law, whleh vero d e a lt  w ltli Îm  tho prevlouo ¡section* 

Cl>) Xy f lx tq g  t u »  data» tho tr ib u n a l autenatieoXXy ■
cxoXudwS any cra’boo^uoat oot porforueddy eithor of tho *
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l i t ig a n t  parties with a view to u p se ttin g  tho otatuo «no 

ex is tin g  at tho tins of the outbreak o f the  d isp u te f cmd 
tak ing  advoatago of each iuprovoreats la  i t s  position*

I k n s  I t  I s  of tho u t m o s t  i s p o r t m a e ©  i n  c a s h  o f  t h e s e *

t e r r i t o r i a l  d ispu tes to  f i r  tho date a t  which tho' d lsputo  .

arose* o r to  u s e .  t h e  sp e c if  to  t o r s  o n n l o y o d  f o r  th i s  ■ purpose!

to  f i x  the ' " c r i t ic a l .  date** She c r i t i c a l  d a ts  has been

r ig h t ly  defined by ono 'w riter as *the data' a f te r  which th e
(1 \

.ecia.cr osissloss cannot o ff cot tho legal situation*" ' w 
It is  aa.G ssarp tioa o f latr that at ■»•certain uom at la  the 
post • the  ■ s itu a tio n  v&icfc gave r i s e  to  the d ispu te  to tveaa  
tea r iv a l  p a r t ie s  bceurc* so to spook, "fracas** It lo  tho 
s itu a tio n  tdtic!i p revailed  a t  th a t given recen t which serve» 

as the le g a l criterion end yardstick by which tho norite of 

tho c o n flic tin g  parties* alleged  rights arc being noasured* 

Any subscg.ii.cnt .charyo or nodlflentlea» us a result of tho 
portico* a c ts  c r  onlssiono, w il l  bo d zoned Irre le v a n t from 
.tho loyal point; o f view end w in  bo unable t o ' Improve, inp&ir

1 )  dôhncon* Sfbe y in r m ie r n  t ru l. r oTo^o» g o r o* 3  ÏOLQ* (1 9 5 4 )  P# 
1C3f sx% hxllorldcxiHcl in  en a r t ic le
w rlttcn  in  19fD tho c r i t ic a l  date es»tfco date a f te r  whioh 
tho actiens of tho p a r t ie s  cannot affec t tbo lo y a l e ltua tlo »1 
(ses Johnson, in  CT EXIL (1991)* p* 342* n*4)* iao ih o r de* 
f in i t io n  clvca by P.ocho lo i ' *tko 'date a f t e r  tdsich th3 ao tlcn i 
of tho p a r tie s  m y m  longer affec t tho  issuej tho t l t le o  
e t  tho p a r tie s  hevigg t e  le  do terrinod  aecording t e  tho 
le g a l Eituation exiisttny a l  th a t  date*® <eco Eocîio* o p ,c lt . 
a t  P* 03)* As to  e tk e r possib le  d c f in lt is n a  es® lit«** 
nsurioe l a  32 2SCIL (1955*36)# p# CO* n*£*
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caco, vivere tl io . d ic tlr^aichod  c rk li r a to r  ro fe rrcd  to  tlio . 

SSreaiy. at. Morto no to ,102$.. " e r it io o l casdu& in  th ia  osso*
mà vcat on to  isa^ i;

, ... •.••: . *tìm qmesticm orice» wiwtbcr soveroi^fry  ***** ^
: exietùà a t tlio c r i t ic a i  dato# 1*0« ilio ttosdnft 

ùt tlio coaeXucioa m à uoulu^ luto torco o£
thè 2roaty o f P a ris ,*  (2)- • •' ;

' XIov* I t  lo  evidenti th a i tho " c r i t i c a i  dato" ©annoi lo  

a r b i t r a r i ly  chaeca etneo» i f  thia voto ©Uovo!» t t  troixM 1© 
tosxtnzoxmt to decidili^ ilio cui© Xofore gotn$ lu to  I to  Borita* 

Ih.o coleotion cmd f t r i n j  of tlio. " c r i t ic a i  dato" t& lsc ot 
p rln o rd lsl, Ixroortoneo m i  D ataìllng  turai oottono 1<?£gI conce» 

znonooù, ib i s  mot accordinolo lo  dono In coafb re tty  v iih  tfco 

ceoofitei le ^ a l p rin c ip ilo  on M g paiat*  ; ' '
l a  fila o rc i organetti fceforo tho  l a i  ornai ionol Court ©S 

tTuatlco l a  tho rin g o ie rà  and Iterehoa caco 61r C erali S ita» 

m urice»  Csanaci fo r  t ’ho United lin^doa» ct?c&0cd tlio fa c i 
th a i  *tho vtiolo potai» ilio felici© raicon  &fetr© o f ilio c r i t i c a i  

dato ru lo  lo , ln 'o f f e e t ,  i l e i  f iso  tu d©eua& to  stop a f  tim i 
dato , lio tk tr^  th a i  happona ' &fterwaxds co» operato to  ctissgc 

tho Gituatlc& th a t  th©a orlatod* fctifttovor th a i c i t e t l o a

1} fJKBXM yoX, 11» j v  &43f '©co ala© IM I* ai- p# 866* - ■■ ■ *

2) tbld* a t  p* 045j ©s# alfe© ilio jLâ eil  jtìtafcm* o f : ;-
C ruentar! caco vii ero tho Court
wHèlTl**## ¿¡ani oh, mrùt&ìmtir tanni beva• exlcted la  ordcr'io  
render tho £o:to©&1q» occupati©?!' in?alia , lo  ih© dato a t 
tthloh tho occupation toofe place» vis* ¿uly 10t!i» 1931." (£CZJ» 

'. Sor*' 4/B* lo* 53*.. v* 45)* . She .Court wont .©».io .ccy fim i 
•tlio c r i t i c a i  dato la  Juljr 10tJi» 1331," (Xbld»)

396*
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i t  i s  deersd la ; le s r . 'e t i l i  io  es isti end tho r is ii la  ot
thè p  cartina.. era 'gmcnoft: fcy l i  ** 1̂ ?

In mi ertic i®  publlghod la  19$6 .SU Gerald-giuro a -H o t

ot possiti©  c r i te r i»  f a r ’ deteraitniiij lite ; c r i t i c a i  dato* l a

hìa'.vl&w thè follew lng aro ttio m ia p o o o it i l i t ie a  far ilio
-eolaetiozi of thè c r i t i c a i  dato*

thè dato of thè cosnoacomoat of ,tliovdisfu1ìO|:-’' 
tho dato \fnzm ilio oliali cm-ris  ̂ or p ia i a*:., 
t i f f  stato  f i r s t  mXm a defin ito  '"al&la'to"-v 
thè tc rrito ry j
tho dato »*•♦ whea thè  disputo ^ e ^ e te ì l le é d * . :
ia to  a d e flu ito  lecce fcetwsott tho; p a r t i ta  
io  to r r i to r lc a  8dvorcl£&ty| 
thè date olisti ono of i t o  p a rile a  ***• tal*:©©/ 
estiv o  ctops t é  l a t t i a t e  a ’ procedure f a r  tho 
c o ttlo ro a t o f tho diapulo* cucii' m  iiegotia* / 
tiene* ©ocoiliation* » n a t im i* .* -  orhothetìf' 
Boaro f a l l in e  short of arfe ltra tlóx ro r :r:/;:;/;a ' 
iu d ic lo l Bùi tienen&f ' ' ;-
?ho dato oa vliioh ì» t o? thoco proe ©dur ©©•//■ 
ee ncntionod la  < lf) atavo] le ',: aotually..to* ' 

cortod to  ani erploye&j ■■■■: -̂-/y.///'
tho date oa vhich* UH alo# f a l l i t i s i ; th è  -■•-* 
rvattcr io ¡propose! to  lo  r.: refoTred ..to- :/a;/-/'h/..- 
e x l l t r a t io a  o r iu d ic ia l sottl«®ìat*^:/;;|t) y/a;

Sir Gerald h ia c o lf  deacrifcec ibeso rafcbor cpocolativo
renarle® a® hetag te n ta tiv o  sud IroaM n^ a w  ground* ^  and

i t  is  f o l t  thorefaro  timi tho p rin c lp lea  uadarXytni thè ru lo e ,
accordine to  whlclx tho c r i t ic a i  date la  seleetod, orni 'lo  W st :

t )  XOJ* jt;iii*nicro and lorcho® caso» 2Ìoadlnag«Qral
1-oeunanFuT • v o x r r r r p r w r  *— ;------------------— 1—

2) l'itonaurico  la  32 B i l l  pp* £3*24.
3) XMd* e t  p* 2* •

;s
(III)

(IV)

(V )

( f i)



occortainod h? lm reaiica tlas cono of i t e  moro important 
ju d ic ia l  decidono In  wbioh th io  anootioa caroso* lloro 

A:;a la  pcrhs&o tho noct revcaling d ed o  lon la tho a rb i t r a i  

avori of Jud^o lixbor in  tho X-lnnd of Paterni ¿ rb itro tio a*  

Uitli b la  charcoto r io t ic  I n c id i t i  cad c i a r l i /  of e ty lo  tho 

eninant libico in te rn a tio n a l lswycr and former fro s ld e a i of 

tUo. £cinaaoat Oourt o f In te rn a tio n a l ru s tic o  coi out to  d is ­

dica thla protlom* ilo fom d th a t tho c r i t i c a i  dato in  tlia t 

caco yao i t e  ycar 1093# ih io  /bclrs£ ilio date oa/yhlch Spala 

trea sfe rro d  hor r lg h te  over i t e  Philipp ino orchlpolcgo to  tho 

United Utatea* Boeing MecoIt oa i t e  v o li  toacraa smini »aero 
/loro notent ovad non hnbofc«* i t e  o rb it r a t a r  teck  tho ' v ta r  
th a t i t  vm ut th ìe  moment tim i thè traa ty  “focaaod* tho dio» 

puto end fo r te !  tho b a d o  fo r  .tho doforminafeioa of tho 
c r i t i c a i  dato* . In  tho t te i t ra to r* »  o\m vordat

«flio cccontid l point In tte re fo ro  y ha i t e r  tho 
S a l o n i  . o f  B o l i v i e  ( c r  h i e n p a a )  e t  i t e  r e s s e n t  
of i l i o  conclusion end cot&£&& ia to  f o r c o  o f  
tho  2roaty o f  t a r i s  formol s  p a r t o f  t h o  *  ,
Upoaiah or i»ettorltmdg torritoï^** (1 )

.  ̂ I t  io  o lgn ifioan i th a t JUd£© Itito r  f in o !  tho c r i t i c a i
d a t o  a i  1090 and n o t #  f o r  instano©# a i 1643# tho d a t o  Qf tho
concludo»: o f i t e  fxm%7 of USsmier# vhieh, in  ih© e r t i  -

t r a t a r t e  owa word«# vas ”'¿110 oarliosfc t r o a t /  *«•• to  dotino
i t e  ro ln tiona  fatvooa Upala end th è  Botte ricado l a  tho -.

1 5  B h t t l M #  r o l *  l i ,  p . $ 4 3 .



re lio n s  in  «yxoabion** ^  Sbus i t  ccn bo reeâiXy mon th s i  
tho e r l t i c c l  dato 1s not tho dato a t  wMcîi a d ispu ta  les 

^ 5 » %  but y&ti:©r tho data a t  tA id i i t  i a  •focoised** I t  ' 

vzs cnly l a  1393 th a t tho icsuo o r te te s t  ed whcthor tho pnr- 

poriad txaaafo r of tbo t l t l o  to  tbo ^oland of .Pateao fron  

L!pain to tho United ö ta t is  andor tbo ïre a ty  of f a r te  vao 

v a lid  or rot* Tho a rb i t r â to r  gaotod to  th ic  cffoo t a lo t  te r  

v r t t to n  in ,1300 by tho United S tates Secrotary of b ta to  to  

tho sponieh n ia le te r  in  V/ashisa^to»,vTxqto th io  point.vas.- , - 

crep liü iily  xr.cdo te  tho fo llo r te g  .verdat

*3?hte Covorasont m e t  * * ..> 0 1 1  th a t tho ©aly 
c a b o te n t and tiuitsMQr to s t  éf tont  by ^Mcdi 
tho t l t l o  to  s  d lafn ted  cession **»* ne? b#

. dotoroinod i s  ü tepiy  th i s i  i.oa i t  ¿pointe to . 
r iv e t  I f  va lid  t l t l o  t?olon£Qd to  iîpain* i t e  
pao&e&t i f  Spate bed no v a lid  t l t lo *  Um 
covlü. corne? nom** (2)

dudgo lîu terte  teste tones m  tho s o le c t io n o f  1033 go tho 
e r i t io n l  dato  lo  orplateed by tbo ta c t  th a t  thù ûiepui^m to  

tbo eovereignty in  th a t casa tum od on a .d is tin c t oveat, i.o *
tbo eortey  la to  fo ico  of tho  Srccty cf fo r iß .  In o ther

cases tîio do tern ination  of g t e r r i t o r i a l  diepoto ray  to r s

393.

1} Ibid» a t  pp* 844-ÔI5S in  164-S* thoagh* thora ûiû mot gxIo© 
iuiy diopnto botniôon tho p artira  to  tho iron ty  o f h lte to r

- - rocardinij tha .luX D X ià  of £8lego* - isooa Ja rotroopoot* h m *  , 
. ever* that dota nay bo regarlcd go the Cato of tlm "blrth1* 

of tho dlojmto# glvlng rioo to tho .footw which naderlay tlit 
Inter dispute*

2) Ibid» a t  p* 042* ( I t r l l c o  addod).



upon tho valid ity  or ofeer4so of a law or 4ocroo pro -  
elainlny s^verolsnfcy# ouch, law or doors3 baioy promilyatal
by cno of the parties to the dispute and bains challenged 
by the other* In  such cases the point in  icrao la  tho 
va lid ity  of the law or deeroo re lied  upon from tho viewpoint 
of international law, and the c r itic a l date w ill aeeordtn£ly 
bo fixed as tlio data of the propagation of stash. low or 
dseroo* In te r r i to r ia l  disputes of tills  Ictnd tho solaction 
o f . tiio c r i t io a l  date is  sora .or- le s s  obvious* or# to  use the 
to m  employed by f i r  Gerald pitswaurioe, v?a are dealing with 
•self•evident c r i t ic a l  dates*" ;

*Ms point was made aim dantly clear in  tho Xogfll 
htatits of iso torn Cropland coco where the Permanent Court 
of International Justice had to  pronounco on tho validity* 
cus against barutarh* cf a  lorwogion loyal Beorco of 10 July* 
1931* in  which horway had proclaimed her oovorclcnty over 
lac tam  Greenland* iho Court hold that tho Itoyal bceroa 
was* in  effect* the na tte r 'which gave r ise  to tho ***** ' 
dlcputo* ^  from illicit statement i t  followed that?

* tI?.o data a t uliieh ouch banish sovereignty jeusIj 
have existed in  order to ronlor tho £orwe£i&A 
occupation invalid is  the data a t which the 
occupation tools place, vis* July 10tbf 1931*® (3) ' 1 * 3

1 ) £2 h i l l  (1999-96) p* 22*
2} 1CXJ, Sor. i/B* 11.93, p# 26* -
3) Ib id , a t p* 45* ■ ' ’

■■400*



• • ' Eara «gai» the  Court did  not eoleot as  tito c r i t i c a i  dato 

t l 2ú ' púriúd üt xS ilch  tho disputo tías "hora" • ton disputo ' 

botwoen tino two- cou&trfcs da oXX • m' ofit-ly :

.00.1014#’ Whon' tfce TJnioá ifeotosn t o a  creso to  en and* t o r o  

•ms^aluo crpXo oviáoneo ihret ttcm 1021 cmardo Eorm^ oponl;/ 

clisllcn^od Do3K3örfe#o ri^Irtc crtor Castora Grooctad* ' Tot tito 

Court/eoíeoteciVdul^f 1931- es tlio c r i t ic a i .  dato bocadeo i t  mía 
on tlxst.. dato ; tiiafc fcappeaod' th® concreto evonfc vfliich ^focuooá* 

tho  dieputo# ^
Botli in  tho lu í  and ot S s irga  ¿rbt i r a t i on mä  tir  tho - torifCL. 

Statue n t  Craonlard caso ilio c r i t i c a i  dato m s d e tc r-  ■— «■fiioiiny». iumw.ip»-! „mwxŵ wi/ui.î hiih Hl, m Wl'WI

ninod viti» referonco te  a trea tj or proolsaatioa .tÄioli .m io  
1t ro lativol^  oa**? to  escoriata tfto precios laceßafc e t idiieti
ibo disputo iirooo* flilo tack ie t houevor« ronderei % m a  

etratglifcforward l a  tboao casco in  Xiloli oao csm o i pain i a i  

oay lnstxusont et o t o r  oiresfr o f th ls'ldn d  vltich een "ícoas* 
tlio disputo uni fora tita bacia fox tho doterrinabioa of th*

4 Oí «

1) ito aolcctiou of̂ v- r̂ ound th sfili©'Court oáouM Jjoto'
S í i t  b?»1M Ä ' t u t o  n o »  * , « »  « • * . « ■ * ,  i t o d  iu&i -f* íiftf-o rcrs 'porfornod» la  hoy ow» ■

. , U®r*m ¿ f - i iq p a v i^  liey poaltio®- . • aartiselon, J r ^ c e S a r . 4 .  '. imim haim tlm r%m .
^ ¿S ásloa  ma du® X®räolr/to t o  ;fa c t ' tlmt ; 

-. . Skat tu3 Owv ö % f orsrointo fc©r .cas#.. befare..ti»©. Court..?
a 'S ^ a a ^ o  Jalea «  ¿«lO-Jd «ri « “> .-pootttoa ca 1* .

S , í í ° í , , ai « í  “ J S  raso lad lm  Soxwsj: tsar, imroistns cay eul>- E taol ia1921, f , f r | f p  oo ooiiOluaian t»--t n t o  e r tt iw a .
Ä “Ä S Ä  °i «» P«** f* i«»« o®«
IS 2  Ä l = S t *>  « O M O  W  Ohtìi »»^o criticai*

■ dato**. {Scoltot  op»‘GÍt*. at -p# 9 5 )»  . r '■-•
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c ritic o !  dato* ' Eie difflcu.lt le e attondant upon. .tho $Ì2dxt£
of tho c r itic a !  dato :ianuch cacca aro vividly illu s tra to !  hy 
ilio -pleaQ&ógo o£ ih© partió a ©si.fliis poinfc in  tUo nifì.'niicro ma
fcroboa cago# I t  w ill no ti©  too toM to  aoaort t ln t  th io  _ 
caso:virfca¿Lly rcvsltcd aromi., tho dotorñiaatlmi of tho c r i t ic a i
dato, l i  hatos apparenti^ ia«i ©resto od. by ho ih  p&rtiea ilio i. i t ...
tho evento of ilio le s i  temeirsd yoaro ver© to, he t aleen luto . 
nocouni# thoa tho 0nii©& CLnsdeti t i t l o  raict provai!* -, • Silo 
conclusión usa ths rosn lt of ih© faci tli&t darimg tbo- ps.et 
oontury or co tho m aifeetatlona. of 'Brttleh nUfcoriijr over tho 
tv/o disputo! is lo ts  wor© fa r rare  ràsscrous kliaxn tifoso ùf tìm 
frenali and i t  vm  therefor© hrerdly «arpriaine timi# in  ih© 
tirlticn  irrgui&ntB fnitetitcd on bchnlf of nones# tko c r itic a !  
dato w&3 «ot back co fa r  as 1853# in-ih© holiof th&t ih©. * 
Itirtlior fòla dato emiid ho put  ̂back, t!y> sferongor waa th©- . 
elione© fo r ih© ircncít caco t© suoccod* ■ fho ycer 1053 vtxs 
chocen. W tfc© Irono1!  &ovcrnnmit on tbo creimi thafc in  tha i 
osa© yoar a lid ic*y Convention tras cigno! betveca .th© Xiiigtmf 
psirtloe vhoreby they 'define! ani regalafeci lim ita v lth ìu  i
ìfiTloìi tino genera!■ righ i of fìshing woe to io xcccrvv! iliaco«- \ 
ioxth for tlio imbacete e£ Creai BritaJn cmd Irono©# rospoot* | 
ivoly, Accordine io ilio proviBions of m ic io  5 of Ib© said j 
Coiwcntiea, tfc© intenterà ani jDcrofcoo forrad pari of en croa | 
witkin tóileh c&a&m. or Joint ftehery righi» fioro I



m *

established# I t  was eontended on behalf of J*ysnci? that--
my mitt pox for m l subsequent to the conclusion of ilmf 
trea ty  were ^irrelevant' to the locaoo before tho Court because 
tho '■ dispute in  th is  case : had-' arisen --at tho nomnt of the 05a* 
elusion of tbs Convention. rail tho situation  which had existed 
a t tha t data cast ho precunod to Inara prevailed over s in o o ,^  

ffhio contention was refuted by tho United Ua^don P*eply 
fo r a variety  of reasons# and i t  w&o argued, in te r  a l ia # tha t 
tho i.^n^uiors md Uorehoa had never com wader a r t ic le  3 of 
tlio 1833 Convention| because they had already Icon midor ■ 
B ritish  sovereignty a t tha t ties# ^  do against tills  ‘ /, 
a rb itrary  selection of a oerjowhat a r t i f ic ia l  c r i t ic a l  date# 
tho United Kingdom szMntainod throughout the proceodti\?a that 
tho sea l c r itic a l, dais in  th is  case vac tho year 1050» the 
date on which the - dispute "eryst.nlltsetl*, i#o* wan su te lttcd  
by tho parties to  the jurisd iction  of tho Court# m fur m  
can bo established# tMo notion of C rystallization*  m  n 
c rite rion  fo r tho selection o f  tholcrltical dafeo was f i r s t  
introduced by tlio Ualtod Kingdom in  th is eocoosd h&d never 1 * 3

1) lo r  tho text of tho Convention coo dunce: A <8? to  th.o United 
Kicy&on iieEcriol# ICJ, !I1 routers r>,r>A re rohon eaoo#
Oral Ar-"UTv:?rtn# ijotnur r i W r ^  1Y3»T8C# ir i lc io  3P
r;iry“l,'b" "2 omiii1 bn "ji *”"iU^~lhcro#

2} Ibid# pp* 720-723# ' • ’
3) Ibid# p* 447# . •



4C4 *

toen resorbo! to  boforo. Iccox’d ln j to  CXx Cernid iPitsacairlc©»
Coima cl^for tho t a l t a l  Xln/jlo» ±n tlm t cas©, uno pío d a d  ío r  

tlio cdoption ©f tilla  t e s t  befara 1L© In texm tio ria l Ccnsrfc ©f 

«rustió©# a  disputo c ry n ta lliso a  lu to  a  concreto Icono e t tbo 

«OH&ifc whca . ,.
•ffco fo r t io s  aro no lon^cr so¿;o ila tías, o r pro- 
to c tix c * ' « r  fttt©a»ntta£ to  persuado ©no ar-other. 
tlmy Imirs talsan up pooltioa. cud..cr© atoadlas ©a : 
ih o ir  reepeetitre r i t h t s  and vrhm th a t oecura# 
tho cl&tus o£ tlio fa r t ie n  m o t abvioualy be 
ctdjudtfod acoordin* to  tlao facto  as tfcoy afó&A - ■ 
a t  th a t r.a;oeut «*«**«** (1)

2lia íiotton of c ry o t& lllsa tio a  usa intokod C£&1& chaxtXy 

afíorwardo l a  tho United fiaedon applicatiüna in  fcbo Aatorotloa 

©asco Picaro Ib vas acserbsd tUat th® acto o f tlv$ p a rtio s  cffcor 
102$ in  i  lio ea&e o f tlio South. Orluneys and n ito r  1337 in  tbo 
cuco of Soubli Cheblonda and Graban lend vara of l i c i t a d  

¿u rld lca l rolov&neo iecanso *tlia disputo cr^o taH lscd  thon
•„■• ,••;• ;..h t . .  .'.á . ■. .. f ' .1,;’ v  ■•,/■> : . l f '  ■'•_■ h :/ . .'\b ; ,'.r. . h  ..' :.;V- :,;f,.: ■ . h . t a ;v : t.:- t

X rjentina f l r c t  asoortod bar c la irc#  nar.aly ,' ln  or about 1326 
in  tlio caso o f tho South Orhaoya end in  03? afcout 1337 la  iba ' 
caso of tho ofciior ttco te r r i to r io s !  atad cceord taj to  va l!»  

©otablitíicd p rin c ip ies  of lev» i t  l a  n i t ío  daba of o ty c ta l»
l l s a t io n  th a t tho x ijíits  of tho £á r t ic a 1 aro io  to  cdliü>©d«*^)

1 } Ibid. val* IX, p* 68# ‘
ICJt

2}//vit¿ifellof» caso«* iicftdttnyst Om! ür.-iircn'tft. t^cnre-iTis« p*
¿fe I to  the eífflSr trft'ooc Xfeid1 f n"p* "Y3*vaurTTVnó iIoTXoa ©f 
"crystalllstitiaa* «&a fu rther roaorced to  in  tlis eppXicatlon

' lan titu tin ^  prootodi»^ siialnat CbiX©* %1-m dato of th»
 ̂orystaixisation .of tJio disputo with Cirilo vas 'nlT*fsn an 
1940.



ìtocho 1tlzos thè  viow th a t th io  conooptimi of tfco 
“c ry o ta llisa tio n "  of tm lecco *boaro & concia e ra rio  rosea* 

bianco to  tho c itu s tio n  s-Mch 'ln o ftoa repiìirod by trooty* 

tb a t tho p o o c l t i l i ty  of e o ttlo re a t bj diploma t ic  ae^ofclationo 

ohould’havo bocn erhausted bofore tko cubaicsioa of a dio* 

paio to  a ju d lo ia l au t-'o rity  ** ^
.. . <■' .... ■• .? ...-.

2Iio proci00 isomalng of tM o nailon hso boaa doscribod 
e t sono lonjth  by ¿¡ir Oorold in tko courao of Mo orai cr*ju*

realtà io tlio ¡-Hniiiiorn nevi rcr---hoo osco and ì t  appocro ifoil 
trortli whllo to ondarlo fnrbher 00 hio thoois 00 tM s politi# 
la  àie  v i or/, ilio bacio Por tao dofccrrtination of tho c r itic o !  
dato irould io  Afelio pooltioa esis tine  «1 thr/tr doto ùti «Meli 
t ’ho difforoacca of opinion ilmt Paro a ri con botween tho 
Par t ics lieve eryetalileod iato  a concreto im m  civins rie® 
to  a fonnfL dispute.* ^  Ho cu&rc&tod fòat tho prelininary 
poriod procedine; iiont disputea darir^ vhich tiicsro aro dlplo* 
Batic exohan^-on, protesto, or m*mi no^otiatlons, * a porlo! 
tho lcìigtk. q£ vhieh vari00 accordine to eireucstanceo *■ b® 
aot tabsa ia to  accouni in tho dotaralnatlon of tho c r i t ic a i  
dato locano© ab that tino tho portico lavo m t yet takea up 

fina! po&ltios* la  b ir  Gerald*0 viewi

"O Poche, op#eit# pp* 96*97.
2). X0<3* l-tingaiera and Pcrciioo caso» • Ora! ATpyirvmtn*

PoourAntu, mXT'XtT p^’T̂ n*



- »in the ordinary oonroo of cheats end esetoaiej
- tl**t ©sc@ n concrete iocuo.lwa arises» fcotwooa 
two oountrleo, they decides to  o e itlo  i f  lay 
in te rn a tio n a l adjudication , tho c r i t i c a l  date 
would-be tho date on which they enroed to  cut> 
r l t  tho d ispute to  a  tr ib u n a l,*  (1) . . ..

Counsel fo r  iiio United Sircdon was, however, a t pains to  . 

p o in t out th a t  since tlio ©election ©i the  c r i t i c s !  date 
eerveo an equitab le  purpose, nasolyY 'to ensraro th a t th e  d is ­

pute to  determined on tho.betelo th a t seem  m o t Ju st end 
o^u itab le , th e re  nay a r is e  cases in  which th e . c r i t i c a l . date 

diould bo f ire d  a t  a date other than  tho date on which th e  

d ispu te  wee submitted by tho p a r tie s  fo r  e ra d ic a t io n . Ho 

tlicr of or© pointed out th a t on© objective fo r  the tissiiaa a t  
tho c r i t i c a l  da te  hoim  to  p w o n t  om  o f tho p a r tie s  Stoa 
u n ila te ra l ly  isprov ias i t s  p o sitio n  by fcosaa o f talcing: to m  

©tops a f te r  tho issu e  t o  boon d e f in ite ly  Joined, i t  w o ld  bo 
contrary  to  tho professed a im  o f dolus Ju stice  to  tho r o d  
m r i to  of © to  country*© cgbo to  etiels inaioorim inatoly to  
tho date of tho cubralceion ©f th e  dlopato to  adjudication  as 
the t e s t  fo r  the dot ©reduction of tho c r i t i c a l  dobs, , .Bach a  

oouroo would b*r obviously un ju st in  caeca «hero ©no o f th e  , 

p a r tie s  a t  f i r s t  © veto a  eostleacm t, re je c ts  tho m ix es tio n  

to  co to  a rb itra tio n , rnd then proceeds to  tab© various s teps 

to  improve i t s  p o s itio n . I f  e»ch a  party  eventually  1

40C,

1) Ib id , pp, 68-69*



40?,

«aproes©» i t o  « U l i í s ^ s a  to  an ted i tlio disputo  fo r  a  ■
Amatela! gottleissnt* d i/w aM .b o 'aa ro ly . a a fa ir  to  tho . o l t e  

' party;*feiofc had a l l  cao«3 beoa v i l l i c i ,  io  eeeept a r b i t r a t i« ^  
to'aa&o:thd. d a t o c i  ih© eventual cuteaioolon to  a trib u n o ! ilio 

oritlófiX-dato* S ìr  Corali eussested tim i in  such casso i t  

v o c ìi 1)0.Koro la  consonano© witliih©, .¿^onorai -notlono. o i 

Rustico th o t i t o  dry o» chicli « rb itra tio a  ima f t a t  propos od

bo tlzod &o thè e x it lo r i  dato#
«hilo  « m in a  p a ttin a  ilio c r i t i c a i  dato tao  la te»

S ir  Corald liad eiuo l a lsa iv inco  ao re ta rd o  p a t t i l i  i t  toc   ̂

©axly. . ile f© lt,rigfctly, i t  io  belioved, tb&t meli a  eours© 
u n ta ly  f t w »  th© party  *nMoh Ims p a t foryqrd a elette 

i a  a  ¿^onorai way bui feas iiot. jm rsiicd-it .or, lian.. .oaXy;:pt2rva$dl 

i t  l a  a  dooultory or intensittoivfc voy, f i t te m i a tte e p ite e  to  

b riay  tho im ita r  to  a head or to' proeoeuto i to  c in te  by 
sochina in te rn a ti  onci cdduàLioctica* *  ̂  ̂ ,- r a is  c a u li aplaco 

a  p rosica  m  ih© rnekim of pcpor ©latea vfcítíU ilio country 
conoorcod aosd noi titea io llow  up or in a is i  upoa* v * caá i t  

v o c ìi timo «mallo suoli a  S isto  te  "ireos©* tho Ioga! pe3 ltion  
by tb s  ra ro  ra io là #  o i  a  c iste*  l a  d ep riv ic i <my cttba©$mfc ce ti 

poriowaod by ite? ©ther p arty  t e n  cay le c a !  o lcaiiìo ineQ .

M r Ceraia* o cnalysis o f ilio problono rodatine to  ilio

1) ib ia , p* 69,
ibid* : ' ■ ■ "
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- f

t l : c r . j  ' t o - '  c a p p e r i -  et"! I t s  " e a s e . (1)

f  !ms: tbo Court c le a rly  declined to associato i t  sol* with
tlio Ircnch proposition without» however, ■ e ta tto s  to aa \msxul- :j 

vocal manor what It considared to bo ilio cr itica l dato to : 
tsiio caso,’ A closer perusal of tlx© Court to jud^oafc loos, ; 
however, Indicato t i n t  the Court» without orprcesXy elatotog ! 
to do so , regarded tlx© years 1036 and 1030 ao too cr itica l 
dates as records the Xcrohoa and too maculerò» xoepeotivoly, j 
Kilo acono to ©aerea feon th a t  paesane of the Jndsasat to  

which tho Court states that* :
*A disputo as to  ocrvoroi&nty over 't?&'croups ‘ - - -
d id  not «trice -before the year* 1836 ned 1033, v 

•trinati 'I3PW5 e- for ‘ too f i r e i  'tiia# 
r o l p x t y . . . c ? e r  t h e  t o r c h e s  c a d  l i t o i u l o r G ,  r e s » $ o t -  
ivo ly.*  (2)

010 Court » s JudfiBont ' scossa ’ to  to ro  attaehod io  ' ilio " noto oa 

o f to ry sta lH sa tlo n *  W-®«awhat d if fe re u i nooatoa fron  th a t
asc iSmà  io It W  toc  tto lted C h e ta i .  ' Sho Court to  fe c i  ' ‘ '

fizod  tho c r i t i c a i  dato a t  tho t t o  whoa tho Stonoh (kareracant 
m io  a d e fin ito  ©lato io  e«r«?eissty  to 'rscp o o t e t  eewto o f  - 

tho d isputo! is lo ts*  Shuii toc c r i t i c a i  dato appoarc to  U  
tho dato o f tho o r i- in  o f  to© d i r u t e  ra th o r to sa  Ito ,
cryetalU & afcioo....Sy «©«ttog bmì̂  Ilio c r i t i c a i  datoli to  tho

ycarm 1836-1833 tho Coarti afe.tho eoa# i t a  doelarod to a t i t

1) to ld , at p . 106*

2) Ib id , et p. 10.



41©,

was - prepared to  taho account of various acts} which had toon 
perfowaod a f te r .th e  : c r i t i c s ! , dates 9 exp la in ing . tM o .- decision

hy tho »epçclol circttEOtaaeoiJ of the  case*, l a  tho Court’s

la  view of the  spec ia l cirocEataaco© of 
"tbo present cess» subsequent acts..should"ale© w 
-,. b# considered . by the ..Court,. unlesst. tho measure... 
l a  question was talroa with a  view to  Improving 
the leg a l p o sitio n  of the ia r ty  ooaccraod*. l a  

■ jeany respec ts  (activity  l a  regard to  th©so groups ••• 
Md developed gradually. long, before. the..-.Oloputo- - -  arMfl, .and i t  has s in es  con** .

'riaanor* la  caca, cixcunasaxioou ïnearc wouau
- W M o ^ ju a tlf lo a tlo a 'fo r  ru ling ' out a n  evontn""

which during th is  continued development occurred 
a f te r  the  years 1036 mâ  1833 respectively» * ;{1 |

$Ma conclude» any 0trifcc ■ one: air f i r s t  ■ eight ■ m  r a th e r
odd because. a® w ill  h o  m m m b o m â t  - th e  very-purpose- o f- th e

fixing of the  critical...date is.,to . J S M i t  .fihy.. «»boequeat ,,. ,
; #r»\ ■■■

nofcivitio«-!*«# being tofcen .Into..aoeount*,,:tr,,.S!ho..Court...

1) H id . a t  pp. 13-C0. (H a llo o  Mdod),
2) la  tho liaitod JCingdoa application against Argentina ia  the 
■■" "AntsmtloA casas this-point-wear esplleltly-nadQ'«hott'lt % im :

H ÎFo^T m at a l l  acts performed by the Argentina Qoverniiout ■ 
mbseowmt to what 'the %itod Singdoss ■ regard©4,:;a« the.-datetr 
of ew otaU isatien la  these omasa -"«are clearly  ttadertafcQa.
not as a  genuine » aa ifea ta tlo a  of. .tur e x is tin g  title,....but.... ... 
with a vim to  try in g  to  croate  eus and . is  order to  isprovc 
Argentina*© le g a l position* - f t e  w e s o t ,  th e re fo re , to  
ho tahon la to  coaoidoratioa. * - Panes, ü lcad ln ca.
Oral ten m aate , mmrnmtM,, p* 32Ji , as regards va^JSSïH ïslt 
p ^ r ^ î:SX lïywo^ïl0f OifO to the sceo e t foot. ibid* at p*yo*

4



411 «

la  tlilo  caco, a fto r dotom tnins tbo c r i t ic a i  daten gs boìnc 

in  1D26 end 1003, dici In  ta c t ro to r to  ceta n s d  croata-wSïiofc 

ccourrod m  re ce n ti/  no, 1950* fra c , tho Court lo f t  no

doubt that tho coto fo U o rta s  tho coBnonoazaoati o í  tfto dioputo 

in  1006 and 180S wora nat retardad m  co&otltutingr fortbe* ■ • 

ctacQù la  tho emrcmûü o f  ilio c r i t ic a i  date, M J M  * q i to  

conine ia to  boin£, bui r a t t o  co nota m M tm o n t  to  i t o  cenine 

ia to  ertotene®* ..S t i l i , -  tho passas® ;®£..tb® .¿Hd^BfcJuafc -, 

Q.notccl dooo ©cesa to contr&diot tìio d e f in it i  on o f tao c r i t i c a i  

dato £ iTea in  ih io  eeotlon, wfcora .it  wao nccortod that 

tlia t a m t i m  of-tïsa

s itu a tio n  m  i t  ©sia te i mi tho c r i t ic o !  dato end to cxoludo 

fron  tho ccopo of lo c a i connldcratioa oay órente vaioli

occurred after tha t. nor.ent*... fillio., enpaxont ecmtradiotion,...
xosolvoa l i c o l f  tvhon o m  beare in  n in i  th a t, cathoo^h cnriteco  

of ceto o c c u rrim  a fte r tho c r i t i c a i  dato c a n to  bo eddnood 

d irc o t l/  in proof o f a tttlo» i t  «ay et t2m cara© tino bo ad* 
m icsiblo  in d ir  c e ti/  tocas©  of tho l i£ h t  i t  titrons os croato

1 ) tico « r* :ïMà t o  W  ;65*-tfc»r«- i h # : C o » t o n : . t e | i » n t © : 
ìS ’ dìflov  on oórpaéa fonai a t  ta rabas In  1948 and oa 

Ï S i  J h f Ìh s d S e o  o l  1950 ra ta t in a  to  in iohas .top* fey Mia : , 
^ n r t t i o o .  ¿» fu., m»  H to itti« « , tua  Court in -  

S yv S t a ! f “ r ta  «A  oonoteotiona c w r ta a  mit 1» tfco - -
d e r « ^ v t o l t o t i © « '«a  1f33* f i l i l i »

00© P« ¿94, n* 1 a to o *
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occorrine bcìoro th© c r i t ic a l i ‘ciato or on tfco p o e itlo a  as i t  . 

stood a t tfcœfc dato* Gms tho fonction of the&o oaboo^ttont

Goto is  not.to'eupplj ovàloaoo m u l r e d  fox tho paroof cf a 
t i t lo *  te t 'r a t î io r  to 'co rvo  m  a xsocno o£. in te rp ro tin s  a  t t t l o

or s itu a tio n  m  i t  e x is te !  on ilio c r i t i c a i  date* M  tzm
point od out W  S ir  Ocrald f iisn a u rle o  l a  tho emiro© o£ Me
orca creuneat in  tho X ünm too , ani ' EeroMo caso, • tho p rinc ip io

ixrvolvod on th ia  point io cmalo^ouo io tho "principio of
mteo^ucmf practice" Mih rojard io  tho tn to rp ro ta tio a  o£

troà tio s*" »Jost as tho «utaoiuo&t praetloo of p a r àlee' to  a
troaty in  re la tio n  to i t  ccnaot a l te r  tho noeminj o£ tho
tro a ty , l u t  m y yet lo  cvidoaco o f Mtat tïrnt m an ias  la  or -
v/hat tho p a r tie s  M a la  M M  in  co n c lu d ili i t ,  co oçucOljr

ovonts occurrias a i t  or Ih© c r i t ic o !  «*&tô l a  a  d ispute a tou t
te r r i to r i  eejmot operato to a ito r  tho position au I t  ctood a t
th a t da te , l u t  my  neverihelece  to  évidence e t ,  and t&rosr

Ct)lifi'lit m t tfcat thù po sitio n  ma*f
ra ie ,  lu  fa o t, vas tho llncfidoptcd by Mgo  Butwr l a  th© - 

XolnM of d a im s A rb itra tic i*  As M il  l e  rccallod , tlis 11

11 tn .t. fUnmH«*» M  Scroto ?! .caso* S â M ^ l^ ° £ ! E - â ? œ e i2 l£ f  
tTn?ferT^arinftl^oiflof i l o  "principio  o f iratscg.uo.nt p ractice*

- o f eueh p rac tice  os tro a ^ / ^ to rp rc tM lo n ,
■ ‘ oc© litsnaurico# -in 23 M il (1951), P» 9 end pp*



arb itra to r oolcctod tho year 1833 m  the  o r i t i e s l  data la  
t in t  easoj th is , however, did not provost hi» t o n  referring 
to & cutsoQuest v is i t  of _ the ih’-exlcon, do-sored Xoouard wood 
to tho"island la  1906, which ho described as *fcho f i r s t  entry 
in to  contact by tho to r ic a n  au thorities with the Island* 
flio arbitrator regardod tide  event as the 
disnuto*^^ between the baited litotes and tfc© hoiborleads, 
m  d is tin c t fro» tfc© « critica l ronont* which fcs fired  as  ̂
bolrc the year 1093. 2ho tern  «origin of the dispute* is  
warrant cd: by the feat tha t i t  was th is  v is i t  which sparked 
off the legal controversy between the p arties , leading 
ultim ately to' the conclusion of on arb itra tion  agreor.eui in  

1925.
j*  appears therefo re  th a t .the « c r i t ic a l  date* and the 

«origin  of the dispute« or© not Id en tica l and intexchangeable 
te m o . th a t i s  moro-contrary to  what naytarhaps reasonably 

be ceccaod.tho «origin of tho dieputo* nay on occasions bo , 

la te r  than the  «critica l into*. IMber rad© i t ,  however,

Quito plain  th a t tlio events which took plaoo between t i n  
c r i t i c a l  tsonont end tho origin of the  dissent a «cannot in  

thom olveo servo to  ind ica te  tfco leg a l s itu a tio n  of tfco 

is lan d  nt the c r i t i c a l  nonofit when tao  cession o* tho

1) UKKCdA# v o l . l U ,  P . 836.

2) Ibid. -5



Ih iX lppinos by Up a lu  tool: pl^eo* £hcy cro , howcrcr, in* 

d ire c t ly  c f  ce rta in  in te re s t, owing .ten the- l ig h t  they eight 

tfermr oa th o  period ' t e e d i ô t ^ y  preceding**1 ^   ̂ tfco • 

a rb itra to r I l lu s t r a te s '■ t ills  p o in tisg  out that •there'-ig >••

»0 e s o e s t i a i  dïffcæmce^hotiroûn t ï »  r e l a t i o n s  between t h e , 

lu tc h a u th o r i t ie s  ondtho- XelsM of ta ln a s  Cor K laaga«)'before 

e M  a f t e r  t h e  Srooty 'o f P a r t a * h  ' t h e r e  cirnaot 'th e re fo re  b e . o  

any question o f  ru lin g  o u t  t h e  ovoats o f  the  period 1051*1904 

as possib ly  being iafluoaced by the existemo of the sa id  

•frosty** ( & ) ■ - .  • , : ■ » '
Sfho International Court o f  dustico appears t o  have 

f o l l o w e d  c u l t  o n  thin point I n  t h e  K l n g n l q g g  r a d  p o r o h o o  c s s s  

t r h o s  I t  r u l e d  t î n t  e s t a  cuboo^ucat t o  the c r i t i c a l  date sight 
bo tahen account of, provided these se ta  were ro t porforeed 
w i t h  a  v i e w  t o  I r w r c r v i m  t h e  j o r a l  p o s i t i o n  o f  o n o  o f  the 

p a r t i e s  t ô  t h e  d e t r i m e n t  o f  t h e *  o t h e r  a n d  on t h e  c o n d i t i o n  '  

t h a t  t h e y  tn ro ly  constituted a  c o s t i n g a t i m i  o f  on a l r e a d y  

accepted p r a c t i c e  c a r r i e d  o u t  l a  a  æinllar rtiiio r o s  before* (3) 
I t  I d  . h o l l e r e d  t î n t  t h e  nwxainom of  t h i s  a p p r o a c h  i s  

w e l l  home c u t  b y  the r e a l i t i e s  o f  international l i f e ,  beooucs
«ni i. n m -i.i  i, i ■■»..„,i,i.~ . . - . , . ,  in   - * 1 2 3— — - - — nrrn [Tnh|iki»iwiiniiijiiMiiiiiiur<wiMiiiiiiju-ijiii<ii'ji i r i » Tni!!iriT>ruta:innii~init'iiir'iitiwnrifi~(ii'iftiitir-ii « - n r t r m i i i iii'iiiii.jiiiii

1) Ibid* st p. CSC* '
2) Ibid* . '
3} ICI lo p o rts , 1953, pp* 59*CQ*
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te r r ito r ia l t i t l o  acto vfcicíi lunro tala» pisco öfter tho 
disputo han toen ocrrowsd ia to  a concreto Ictus« la  nosi 

casos tM s v i l i  neun i  hat a l l  acto porfornad ly  tito partios, 

or 1 7  oithor óf thes, enlcciiuent to  tho conclusión of'eñ  

agroccsr« to  eutnlt tho oitt standing lo  cuce to e  Judia i d  

'cottleacat, w ill 'to esclude! I 7  tho t r i  tunal ca lle  d upan to 
© sitio cucii a disputo fren enong tho ceta to lo  tahen luto 
acocnmt in  dot cruising tho righi© of ilio partios* ilio * erig i»  

of tho dispute* w ill »ot aXway© coincido v lih  tho conolucioa 

of tho troat7  for ilio jud ic ia l co itlercn t of tho 'disputo*

Ife sign ifica  ro lle r  tlio f i r e t  la  a  series of croato vdiich 
u ltim to ly  re  cult In tho cubnieeion of thè disputo fceforo a 
Judicial tribunal*

Silo rulo iß fouadod os. tho nscurptlem. th a t i t  1© tita 
duty of ilio partios to  pros erro a ajgtno ....croo n ito r tho ©ufe**' 
d e s lo a  of tito I r  disputo fo r Judie id i dosis ion and tliat ©ny 
as tica  tateca I 7 tlicn aftor.mrds ru s t to  as curad as lo iu f atiád
ttt upsofetiug tho taloneo czisfeisg bctwoou fliest ai tho t i r o  of 
tlio conclusión of tho ogresront* flils  ru lo  was iavofecsd by 
Jndg© HUtor i»  tlio letami of Palano cas» vfcoa» yoforrtng to  

acta vhlch liad oocurrod öfter t ío  • erigi» of t&o disputo®, ’ ‘
lio m id i - - • ■ - • * • • -..................  ' "■ •*- ■

•As regarda tho COtíi Century i t  io  to  lo  oboorvod 
. . .that wento sutsojuoat to 1906 jsuat in  ©ay cas® 

be rulad out la  accordane© both v ith  t ío  general 
principios o f arb itrai prooodure botwocn 6  festes
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•ímatsltb. t i»  m ierstczidlxis ttxxlvod <¡£ fcatwoea
iho l a t i o s  *••**• • O )

lloro tho a rb i t r â t  or fixod ta  t to  " l in a i dato* iho yoar 

190G end not 1925 -  in uhich yoar tito a rb i t r â t  ion tre o ty  tas? 
cor»lu¿od -  booms© i t  vexa i to  or ont 3 o£ th io  year » n a ts t ly  

tho r i s i i  o£ General tfood in  Palmes -  t t o t  e s t in  t r a in  tho 

Chain of errent s  uhlch lod u lt in a to ly  to  tho conclusion et tho 

nrbitratìo» ecroenont corn 19 ycara dater»
S ln iln rly , in  th® Min-ntl h md rere*1 on caso tho Court» 

thou^h ftxlxig tho yoaro 1836 and 1833 as tho c r it ic a i  datas» 

vas ¡prepared a i tlia cono tiro  ta tah© iato  necoxmt crosto up 

to  ito  conolnsion in  19S0 of tî:o ûpcclctl A^roosaaii feotvecsi ilio 
parties*

In no casa - » hov/over, v i l i  acta periornad a fter  tho 

roforenco o£ a dispute t i  arbitration cr to  Judicial cottlo*  
fient bo tatou co&alsaaee o f in  cppraicisg tho r id ite  e£ ilio 

partios to  tto  disputo* Thta principie fâ i  poxh&po modi • 
succin ily  earmeiated by tho l'crmsani Court of International
¿Fusile© in  i t o  caso concertina tho la p a i Ctetns of tho Qd«th»

..........................
la s  tora T errito ry  of Groenland» v‘*/ . . ¡Hier® tho  Court d esìi 
with a  t e r r i t o r i a l  disputo ih a t  had s rieen  bettfoon K or. ray ami 1 2

1) ÇEniJUl*v o l . 'XX» p* 866*
2) Ordcr et 3 ¿ c u c i ,  1932» ICI!» dorios A/B, Io*40» p. 13.
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$mmxìz9 Corarâ  a p p l i c a  t o  tito Court t o  o r l a r  i n t e r i a .

i s o a s a r ü s  t i i c r e t j  ltannark w e m l á  bo instruotcdl t o  a t e s t a d a ,  i »

tbd disputad : torcitore irm i aay. oócrolvo xicacurea d i r e a tod , ,,

cgaíart .£tortfe¿;iaa natetonalo. ^  25® Serwo*iaa roimosfe v«ua

EOtivatodt.' othor thtnas* tej tteo fosr  tte&t oertala  acta

poríoraéd t̂ r : iba ';l>aaca ...otta? in stitu yete  ;.$f tho Court
procscdiasa .aigiit a ffoct tho rtg lils o i  .tho tortios*

Ihc Court, howsvor, «h ilo  recosáis Ja i  t  teste *tteo otejoot
of tlio soasaros of  l a te r ía  protcctloa . . . .  i s - t o  preverrò tetes

xoopoetivo ri£tete¡3 o í tetes tarfctos peaállag tteo.decisión of tetes

Coorti i n  c o  la r  . . . . .  m  thè daca»©■.ttefantenias t i l o s o  r i t í r f e a

w o u M  t e  Irrepsxabi© i »  f e o  f e  o r  l a  X s^ P lla r lsse d  t e t e s

l o r o o s l o a  r e t u e s t e  t o o c s n c s ,  a f t e r  t e t e ©  ím titv á tm  o f  p r o *

©sodiatex , ■ • - ■ - • ■ . . . ■  - • * \  . •
*210 sete os tete parte o f tetes . . . . .  rCoFsroi&otrteof 
D&iwmst osd ¡¿orwazr] in Um  t e r r i t o r i  l a  amos tim i 
■©catar© aay o ffse t wfeatovor a e . reco rd s . tete o legal,, 
situatelo». wteloh tete Court lo  c a l lo !  upoa to  to» 
fin o .»  (3) . ■

1) l i t a ,  p . 14..

2) lisia, P. 20. 
3} Xbid, p . 23.



XV* ' .ghe r e l a t iv e ' e tro ^ r th  o r coryofiiiiy

.h-Sho soloetloa of th© c r itic s ! , ''dato■ l a  any alvo» disputo -  1
í

.whatever tM c  date- m y  1» » docs', o f "caurso not m m  t l ia t i the  !

ciinmtioa' es' i t  ex ists  a t  t h a t particu lar saocont w ill In ! t -  ¡
' . ■ • , ■ ■ ■ ■  i

e o lf  dotendno - tfco r i s i t a , o f b f.i& at j

happened.befo*©#• < - i’lio ta p ie s ! 'tesritorli£L ''dl£p(ite w ill have j

teca normally in  existence iox a  loas period a t th© t i ro  when.. j
t i c , cx itio s l date esorgee*. t o l a s  M s  period both mn* . §
tea t o t s  nay, have ©xeroiood córtala  soYcrmental functions in  - j
the disputed te r r i to ry 'a n d  m y have saa lfca ted  in  one vay' o r i

another th e i r  w illiagneea to  lay  a  v a lid  te r r i to r ia l  d a i s  to
it*  Shin i s  the normal ©tato of things i s  most eases ■ where i
a t i t l e  to  land .te rr ito ry -is  disputed and 1 a m t  altogether
un liho ly  to  b o ,th o-omo even wlxea the  disputo revolves around :
the ccgu lc ltlon  o f a  marítimo h is to r io  t i t l e *  . In dia* . .;

putos of th is  Madf as has boon poiutod out eloouhero* th e  ;
issue Is  not Whether the t e r r i to r y  ia  question la  roa nu lling
o r la  th o ' poesassiou Of ©ao of tho p arties  to tho e o o flle if  i
tho re a l iesu© is which of iho parties  has octttircd ;
coverelcsty  over tho disputad te rr i to ry *  ••■ Tm  p arty  ©Xaintiig :
; . V;v./-"xvv": ■: Tvy.:;'

1 } See Q*&* the CrlsbednrnaArbitration whore both ttwcdoa cad 
. borway olalm iriET*!^^ required a t i t l e  to  'the disputed haute’
- by v ir tu e | in te r  a l i a * of th e ir  allomad exorcise of autho»

' ! r l t y  over tear.* * -
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sovereignty in  such d ispu tes w il l  no t base I t  o n / t i t lo  %

occupation of a fom erly ownerless te rrito ry f I t  villi iuvoks 
a t i t l e  founded either on adverse holding or on a long­
standing (so-called " le resoxlel*) ."poccoaoiont the origins of • 
which i t  i t ' irpoeoifclo to  trace . ' ’

v--‘Ia to*national tr ib u n a ls  faced with each a type of 
te r r i to r ia l 'd ie p u to  w ill approach I t  on t ie  aacuaptlon. th a t  

tlio issue ray  torn not m  said* on - the in trin s ic  valuo of the 
acta or' e la trs  of the riv e ! p a rtie s , a s  on th e i r  re la tiv e  ' 

worth vfion looked upon as being in 'eo r-po tition  w ith :each other* 

Tn theory : a  s itu a tio n  can to  conceived ia  which neither of Uio 
contest ante has put forward a  s u f f ic ie n tly  strong ■ and mcH -  - 

founded d a i s  based on abstract r ig h ts  | i t  w ill th e n 'f a l l  to 
a  tr ib u n a l faced with such ' competing eldL&s to  establish , to 
spools S ir Gerald'fitsaaurice* tha t «those grounds are long 
in su ff ic ie n t in  the one caco than, in  tiio o th e r, and th e re fo re  

can afford a  basis fo r/f iu d iu g  of coverdgaty*11 W  i t  could 

cruelly  happen. th a t both p arties’ pat forward ol&t:s which, i f  
talaeax sep ara te ly  sad in- iso la tio n , would perhaps su ff ic e  -to 
giro each of then  a valid  t i t l e ,  teife, whoa confronted with 
each e th e r, - the - tr ib u n a l ca lled  upon t o . determine ll© 1cmo 

w ill havo to  decide which of tko ocatcBtanto has «ja.de oat a 1

1) 32 £XX£ (1355-IG) 3?. 33 ( ita lic s  added).



b e t t o r  03? sa n c r i ox t i t l e *

. 2ho concept, according to  which the fcribuml. w i l l  con* 

o lder *th© te n o ra l weight o f tlio c la ta*  of each p a rty 'ra th ex  

than the s itu a tio n  p revailing  a t the c r i t i c a l  date alone, 

m hos it 'a c c e s sa ry  to  view each cou n try 's  d a i s  ao a  whole*

It- would c le a r ly  bo contrary  to  th is  *vjai£ht of tbo d a i s *  

concept i f  tho c la im  were to  bo exasiaed stage  by stage, 

drawing ccnpariacns of the s tren g th  o f the  coupeting parties*  
c la im  a t  emceoisalTD periods» ' Accordingly, Judge ISaber in

; ■ ■■■■ .. . .. • . .. , ■:« .■■ >- v , ■ ■: ■.■ ■ .-v ■ ■ ■:■ ■ ■■•■ ■■ ■■

tlio Inland of yair.sa cane» in  coaosoiag ihOfrespectlvo rig h to  

end clc&xs of the baited S tates .cad of the botliorlm ilo, did 
not i p  beet; to the earliest date r-eutioned in tin t ccue (i*o* 
tit© period of the Shirty Xeara War}* It or did ho e o  rparo tho 

t i t le s  of the conpoting* parties at that dado or at any 
cucoesalvo iicxont* Ho declined lilcowiae 'to adopt tho 
cr itica l date as t  he of anting point for Ids oxanitiation from 
which ho would go baehwards conparirg the  t i t le s  of tho con* 

te s tc a te  at ver ioua pxsrtoua dates* , l a  neither of those 
tmyo would a broad legal comparison of %lm two corpetiau 
t i t le s  have boon feasible* Ins bond, Judge Itaher followed a 

not hod which considered each of the two coup sting  t i t le s  as 
a i/holo mid m  an entity*  fh lc  method vao deacribod by bin

Xioacl I2oal& In  M s o ra l organon* in  tlio litncnlorH end lo trh g e  
case In  the  following words i
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partios enst fc&v© foroso en cucii mi appraaeli te  iMo p ro b lo n » ^
Síils ctatcccat ’ i s  la  fac t loras ont by tíic £©Olowiiig ' paseas©
o f tho awardt: ■ ¿

"Xha'posoitiility for tías Arfcltríiior to  fonal lile 
doolo ion on tlio rol et Ivo otron^th ©f tfm t i  tío s  

. - ! - -invotosd ©  citfcer oído raiat lavo toen envicocod
. by iho .Pertico . . . . .  tocaos0 I t  wao to  to foro»

. ■ occi»:tba t tbc ©videnos* - protocol as recarlo
eovorolguty over a te r r i to r i  In ilio .oiroosotsacco 

■ of t to  ¿olead In disputo provo net to  ho
cufficlont to  load to  a olear cosoluclon m  to 
i to  adátenos of sovorolcaty*1* (2) -

fbo sto© Idea vas conveycd pea Lepa cvm-acro ©learly by
thè Pcrtsaont Court of Xntorxational duo tic© Iti thè Xcml fifcr.twa
of Iestera  GrosnlnrUl cassi vhvxo ilio Court ©ossvafeed on tiio
protlcn of Ilio relativo  s t r e t t i i  of coepetlnc te r r i to r ia l
c i a to  In  t to  fo llou in j borisi

•Jtoothcr ©ìrcurxtuncQ vi do t tn s t to  idbcu luto 
account by nny tr ib u n a l vliloìi lian to  ad ju d íca te  
tipon a c ia to  lo  scrvorot&nfy over a particu lar 
to r r l ta r y ,  le  thè ©rfcont to  t&leh tho severeIgaby 
I s  eleo d a to o d  by co»«* o t te r  Powor* In  a m t  of 
tto  casse ixrvolving ciatos to  te r r i to r ia l  nove- 
xoicpaty tóiicli taro  cono bofar© s s  International 

: tr ib u n a l tber© hm®  toen two eonpotiig; ©latous 
to  eavercigufcy and in© tr ib u ta i hm 2iul to  do* 
cid© v/iiled of tho two i s  tb© etron^or** 0 )

Sima# In th lo  caso too» ilio Pormn&nt Court of International 
«fuctloc oeeno to lieve tiphdd ili© view that 0. tribunal faced 1 2

1) Iodio» op.oifc» p* C7*

2) tJdiXM# voi» IX* p. 063.

3} PCIJ* Serica J5/B* 8.53» p . 46.
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w ith a t e r r i t o r i a l  d ispute based oa two competing alaiiio 

w ill exmino .th e s e .t i t le s  as a whole sod no t plocomoaly by 

eosiparlBg .than .over tho whole m ateria l period#/ ^  , -

-.. .. In  the  Matynioro and Bomhos osusoy .tho United Kiagdoa. 

ro lle d  h sa rtly  o n .th is  .ooaeopt o f the re la tiv e  streng th  of 

competing c la im  cad i t  woo - argued on her behalf th a t f i t , -  

would ho unsound to  euhnrh on m y h is to r ic a l  corparieon o f 

tho s tren g th  of the  two eaunirios* c la im  a t  cucceaolvo 

periods o f t i r o ,*  ^  Counsel fo r  the United Xingdoa 

ex p ec ted  t i n t  * t o  r ig h t method io  to  talas toeh country*» 

claim  co a  whole cad as i t  stands i m  and then to  decide which 
i s  tho weightier#* ^

Tho Court in  I t s  Juilcsm t appears to  have ’ reso rted  to  

tho rothod la id  down by Judge Jiatscr la  tho Xoload of Palrnn

cues end followed la  th e  T.*-y»3. S tatue of heater» Crop-aland 
eseoy thuo upholding the United Kingdom a c u te a t l s o  on th is  1 2 3

1) Uao, however, lioche, who a s se r ts  th a t th i s  csso «indicate» a ' 
. tendency to  favour tho •period to  period, mo t o d 1*, (Uoaho*
■ o p .c it . a t  p# CG)*

2) 10j # M w tte rg  end Eero^oa c m ,  ¿loading«# Orel d r rm m tc . 
toeai-UiAb« vex# 117 p* #U*

3) Ibid» p . *>$f ' Undo» h im  e l f  one of the United Kingdom CouxncC 
. in  th a t cam» expressed tha e s n  Mon vSim Im K2istained th d

*tn deciding between two cerpottng c la im  to  t e r r i to r y ,  each 
country*» claim  and grounlo of claim should bo eaaaldorod as

■ a  whole, and tho  decision  should ho in  favour of tho country 
. whoso claim to  tho  weightier#* (ibid# a t  p# 96)»
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the competing claim , i t  i s  only too obvious th a t tbo objective
i s  not to  a sce rta in  A e th e r  one o f the ooatcotaata lies eeiu lrod

m  absolute t i t l e ,  ■ but., rather which party has acquired u  , .
importer t i t l e .  She eobeatioX issue in th is  hind of coco
**ie not oo.isufih has each p arty  don©*. hut; ’which lias

doae.tho;ncot’»*, ^ ^  It. dearly  follows that acta or
onlasloxu» which would bo regarded oxs a cufficicnt proof of
t i t l e  in, the absence of a r iv a l  claim w ill have to  bo ©on-

cidorod in  a d if fe re n t l ig h t  a ltogether on© a there is  a com«*

potlng claim  l a  oxiotonce. .fa $.udto'&tr Ceroid r itsn a u rlo c i

•a c ts  th a t .w i l l  bo su ffio lm it,' or conversely, . 
neg lects th a t w il l  bo im m aterial, in  the  face 
o f a  low degree of ccunt s r .a c  t iv i  ty , w ill  no b * 
bo co i f  t h a t  count © reactiv ity  i s  high.* (2)

This abatement boo, In  fact, fo r-reach ing  eouco^ucucco

inaisnuch as tho degree of co n tin u ity of possess ion required 
for Mi® ectabllsbnorrt of a valid t i t l e  w ill  tu rn  to a very 
la rg e  extent on. the  existence or othcnrloo o f a competing 
t e r r i t o r i a l  claim. ^

On tills point, again, come guidmo® my be caught in e m m

1) ICd. i!itvroi#w« end Icrehoo ease. llspiifrff» Orel i.r'rwranfcn,
B ^ E S r > d i~ i i7 i> r 3 ? 7  corai

2) 32 E r a  (1915.56) p . 64.
$) Tor a more detailed diccuscion of tho notion of »continuity* 
i w ith reference to  th e  acqulo ltlou  of on h is to r ic  t i t l e ,  see 

chapter 4, section 11.3, above*

426.
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of tli© najor decisions rendered In recent decalco by In te r­
national tribunals called upon to  pronounco la  te r r i to r ia l  
disputes* l'io cenerai principle underlying .-the nonoidoratlann 
of International tribunal® in  such cacao cap earn to hsvo hem 
fo rm ia te ! by the i’enesaent Court of latemtatlonal luetico  la  
the Xtô ni ntntun of la s t  cm n menimi! caco» whore the Court 
observed«

« It i s  impossible to  read the recorde o f , the  
.deeldions l a  cacce as to  t o r r i to r ie l  sovereignty
without observing tha t la  ssay casco the tribunal 
Ms loca aatlfcficd %,lth very l i t t l e  in  the vay • 
of actual exercise of eovcrol.cn rights* provided

' ‘tha t th e  other fatato could not xu&è out a
superio r dalie*  th i s  is  p a r tic u la r ly  true l a  

• ■ ' the case of dain o  to  sovereignty over arena in
th in ly  populated te rrito ries**  I I )

Sho Court had obviously in  the Mote of i t s  nlnd the award 

rendered c h a rily  before in the Clipnorton .Inland caso* Shore, 
cm v i l i  ho recalled, franco had displayed no ccrrcrnsiontol

function with regard to the disputed te r r ito ry  for atout forty  
years, clues’ f i r s t  taking possess ion of the island la  1053# 
la  1097 iwoxfeo raised  a e lafe  to the Island. But, »fees no 
other ¿»tate e l e i » !  or s&lntained authority over the Island  la  
the fetorveafeS period, franco#s orig inal act of tak ing  poo -  
cession was considered us s t i l l  valid  in  fetematioiv.il law,
King Victor feanucl I I I /the colo a rb itra to r in  th a t  ease, took 
the view that in  *lm cas erdinairoo* the talcing of poacoosion

1} IC I l, fìorics J/B , 15c* 53* p . 53.



428*

•tè&Qlf - In d ic a tif s  itnlrma ocoupandi. rms t  ho fo lio  ved «j> Vy
*rm®: o rjcs ii^a tio a :oapalîlo do fa iro  respecte:t tm t  droits,®  ^

ïïo-Btrossod,' fcoticvor, tfeat* ‘

"II, peut y avoir aussi des cas où lljn1®st pas 
nécessaire  do reco u rir  à  ce moyen* C*©sl 
a in s i suc, c i  un t e r r i to i r e ,  p a r |.o f a i t  iu f i l  
é t a i t  complotorient ix&abtte dos 1® p ren ie r 
rodent où' 1 *110.1 occupant y p î T s a t  Q.;iH.i :p u n î 
ITXa îTHp r̂TFioa aooolïïy'ÔTni.nnol^ css^o âo cofr f 
J|af7*Ta^pH co üq“pogserjo'loi ’ d o IF liire  "cousfSBrc®

■ ITpIarfcir do co nor^nfc , couso accomplis o t 1* 
occupation a  achcvco par e lle  mari» (2 )

fliD l t s l ic i s o d  po rtion  of tfco e&oro §uoto& paocajo cœ so 

to  tmrxant th e  conclusion rc&chcd by Fttsrm iTieo ilic t *mp ■ 
cufecoçuont in te rven ir#  ra a ifo o ta tie n  o f nmotel^vfcy by unother 

S ta te  » valons lanodlnto ly  reaoted. r^n inst Cas Franco roaotod 
chaînât n«xicofs in to rvoation) -  vould Imvo tcon dctrisioata l 

to  tho îxcnoh clair! unie os i t  hnà fcoon o ffs e t, by sono concret® 

a c t iv i té  on the p r r t  of Sfrcneo ovex aaà above hcr I n i t i a l  
prise de porovenlan**. ^  Aocordin** to  toldoev tlioro l s # • 

howevor» l i t t l o  doubt tlmfc fho in a c tiv i té  o f franco ”w&rul& 
ctrrely 2mv& M m  f a ta l  to  hcr clctim la  tho face of an 

in te rv en tn j oxareis® o f covoreigaty by onothoy 1 2 3

1) UHUAA v o l .  IX , P .  1107, cit p* 1110,

2) ÎM d. {Itollc3 ad&cd)»
3)  32 S ï î l  (1915*56) pp* 65-60* ( I t a l i e »  in  o r % lm t )*



Sfbo Q h3ins of Xar> bcm „ C.r oanland eacu presented sono
analogous features and fho Coart did not nloa tho opportunity
to  stato, tliats'; ' ' .

*u? to 1931 tfcoro usa no d a i s  hj any lower 
other than. Xoanari: to  iko ccr#dn*i£nty over 
Greenland* - Indeed, up t i l l  1321, no lower'

■• dicputod the X u iid  d a  let to covord^aty*" (2)
I t  la  In bluo li^ h t of thin i’imUnj that ono thould read

iho C o u rts  datciLod that '‘in  laaay qohoq tho tribunal has

toon catleidc-d witli very 11 I l l s  In tiio uoy c£ actual doro lso
/<**!

of sovereign rljLte** KJ/ _ dSitu dataac/it o f %ho ¿mtarcl ra le  
iti, however, subject to the d l- ie v o r ta a t §udlliieatloiii ^pro­
vided tha t tho other £Uuo could not sake out a  superior 
chain*" ^  1 2 3 4

1) Kaldooh, 23 2XXX (1343) p* 325f tlovortliolcso, this appear» 
t o  h o  o n e »  o f  t h o s e  i n s t a n c e s  I n  w h i c h  t h o  " p e r i o d  t o  p e r i o d «  
rsfhod was.erpleyed* '- 2hio r.ny ho explained by tho fact that 
"hero tho fact».wore comparatively slxplo,* (Eocho, op*oit* 

a t  p .  C 3 ) t  a n d  o w l n v  t o  t f o  b r e v i t y  o f  t h o ' p e r i o d  3r d o v a 5.1t  
t o  t h e  d i s p u t o  « M e l t  w a s  s p r e a d  o v e r  l o o s  t h a n .  4 0  y e a r s *
Ihun tho arbitrator found if  convenient to consider tho 
relative x&rita of the portico* caccs in 1813, ickem franco 
f ir s t  clcleod the island, and then, in 1837, when !lexica 
f ir e f  reacted to t&io inarch assertion, of covers treaty* (lor
a r.oro detailed analysts of tiio triplications of flic Olinnor- 

.- ton Island case on th is point coo hooho, op*clt* pp*
2) la id ,  sartoo  W  Co. 33, p . 43* • •-

3) I t I d .
4) Ibid.
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. " fec rrito ria l eovoreisnty in  Orocol&nd and in
iho rJber.no o c f  pny crono t ln r  ola i n th© H iy , p

'"iV ito" oavwoisH'l‘̂ ox’ Gr9ealaà& 
natsle tod .*  (1)

• ......

Xi scoro ^uit© ciò o r t ’iat tfeo Court wonld ' Lavo fonai tfcat

tho © rifilici t i  I lo  of l-cnaarlr Snd baca lo o t ty  tfee tn a c tiv i ty  

tóiich b a i lasto-d fo r  ¿bout tro  centurie«:* w rò  i t  not foi* tho 

ab3enco:o f a oonpo tlrj d a i »  ce iivo ly  calntalnod nfc tfe.o tino« 

Còlico r i t i r i  03, tho Court*© i u l / i n i t ,  Ydsl&oclc nrlsoc thè pot&t 
tb o t tha Court "did not dico moo clto so ibo r t/lih  s ta to  ae ii»  
v ìty j  i t  o rly  rocoualre l tim i s ta to  t e i i r l i /  s a /  feo e l i f i i t  

tsbon t r i o  to r r i to ry  io  u n ta ta ti  fcod s a i  wfeaa thore lo no pon» t 

pc t in r  fi ta to  r o t t r i t y »» ^  t t  i s  vhcreforo h a r lly  aurjtirifeliis 
th a t la  Ilio aryorcnt in  t!io ♦Mn-mtcra ioti forofeos caso, Colmaci 
l'or ino United Sin^don a s s o r d i  tim i tla© S tato  a e t i ir i i ie a  re* 

d o rra i to  fey franco oc Iriicn tiA fj thè display of m ib o r lty  o» 

ber p a rt aver tfer dicputcd ir,lo to  ninfei ferro porliapa cu£Cieod 
i n  i h a  a f e n e n c c  o f  a  c c n p s tirs  cXaln s a i  o f  conpetlng S t a t o  

a c t i v i t i o S f  l u t  o s a l i  noi l o  xcjardod n o  su ff lo lc a t fa r  t l i o  

upfeocp o f  a  t i t l e  In  Via f a t o  o f  f e n o l i  r iv a i  c in ica  «ad n o t i  ** 

v itico*  C it ìrc  in  M a nappa* 5 ilio ,rn:*rl si*tu* .-»f .. f  extern 
Crrertlarid enne, C o n n a t i  f o n  tfeo Bai t e i  Z J U i ^ i o n  iic in to iae lt

.. . .. " I te le  iuot. nono Divallo t f en t , . euppooing- itrimc©.......
to  h-sva h a i &n o r ig in a i t i t l o  to  t to  ; .inculerà 
a i ì  Icroio©, tfeis r.lyht lav e  c irp ly  continucd * 2

1} XMd* ( I ta l ic o  addai)*

2) yaldoc^t loo*eit*  a t  p* 325 (Xt a lte a  in  e r is im i)*
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 ̂ -*& ro &  W itter éa j coacroto display of filato , ■ •
au tl& rity , prori&oft f ra nco l»nd bcon a lono.te...Baiteli »««»» >-saa5sBc, ,

■■ '•:5 iH H 7 e S ^
to  Buffar erfeiaetion» uàloua cupporeou. uy
oS i^T re^o e^e iisIB S  and con tro l mò. taf ilio 
ac tivo  exercioo o f Sfrato a a th o r i t j .* (1)

$Iao Court i a  i to  judg&mt c sosto to  ìoavo cpprorred of tliio  

approach* fo r ,  aftox  h c r in j oauncratod tho voriouG se ttr itio ©  

over 'thb lo lb ta  porformai bj tho ooateotin& p o rtico , i t  con­
c lu d e!, \:lbh roferanoo to  ì ’ìo Itia^ulorc tha ts

"tho Court dooo not f i n i  th a t tho fa s to  in* 
votosi by ili© f ro m h  COTornaont aro cuffie!© ut 
to  ofcow th a t  franco boa a  v a lid  t l t l o  to  tho 
féiinjuiera#* (2) -

I t  m y ho sa fo ly  oceucod th a t  th lo  concludo» tu a  waxranfted 
to  a  rcry Icario ©xfrcat by tho cwpcrior issm ifeatttio»  o f

B rltic h  ou thorlty  ovor tho lijtajnlore, and tho fre-neh, o la ia  

would Imr© bota protably  uphold i a  th o t abeouco of euoh c o n - . 

po tine acfclvitioc*

V* flio bnrdon of nrorlrrr &n M otorio  t t t l e »

I l i o  qtiestion o f  tho bardo» of proof io , o f  courso, a  

^onorai problou o f  law. At f i r s t  cl£ht I t  td#ib  appoar th a t  
t l i i o  p r o c e d u r a !  «piootlo» liao no r o s i  feo orina on tho ovsufrual 1 2

1) XCJ, Riiwwioro and gsorefto» caso, Orai Aruruutr*.
locair^rim r  V o lT I i r  171*7» {xt alicTIxldod} * ’

2) ISJ apporto, 1953, p . 71.
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outcome of a 'le g a l  ¿legato'-end is  l i t t l e  msr© thin, tndu lttng  

in  le g a l is t i c  n ic e tie s ' and m inutiae. Ouch a view, ,mcy, 

however,"p ress ':fre^u sitly .h o th  deceptive and t i lu s ic m ry * : •• 

flsn.camels of le g a l h is to ry  provide crp lo  i l lu s t r a t io n  ‘of.  

eases in  which the u ltim a te  decision  was a d ire c t ''r e s u lt  of 

the  ru le s  c^vornliig-thc ^ id o a tis l .p rd c td t t tc  a a l p i r f i o s  or# 

known to  h a v e 'lo s t th e ir  e a se s■so le ly  hoc«use they have not 

saccoedod in  discl-mrging tho burden of proof rooting  on thorn* 
I t  may th e re fo re  to  re a d ily  so o n 'th a t th e ' questions attendant 

on .the u rn s  -of ;p ro sf a rc  of d ire c t relevance in  the  estab lish*  

merit of on h is to r ic  t i t l e .
In  the sphere of domestic las? the problems perta in ing  to  

the onus o f’ proof arc  act fraught with p a r tic u la r  d i f f ic u l t i e s .  

In  c iv i l  law tills  duty is  normally incumbent on th e 'p l a in t i f f .  
Actor! inm trb lt prohat to . Similarly, in crim inal proceed*

ings the burden of proof i s  la id  on tko shoulders of the" 
prosecution.

: ■ •■ la  exceptional eirciusstanccs ». exp licitly  enumerated in  
the law i t s e l f  * the onus of proof may roo t on the  o ther s ite .  
Kilo usually happens in those oases whore the law in fe rs  

certain presumptions as lo in s  the log ic ,ft outcome Of given 
situations end once th e  claimant has invoked such a  pro « - *
sumption i n  liio favour, the  burden of proof sh ifts  to the 
r iv a l  side. likewise* certain legal system establish cuoh
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le g a l "prosirsptioas "In th# favour-of the applieont who m  claim 
Is based m  a negative fact» -the.proof -Of whiolx l&'lwae&Br • 
ably r.oro d ifficu lt than that "of -a'positive fe&egatloau

A partfrom  these r e la t iv e ly  few d©parturci5f h o w ev er,'it 

say bef-sfeea 'cus'feoona Im r t h a t ' t h e  burden of proof rests m  
t!i# shoulders of the party. which 1ms m t  th e  wheels o f  :.tha • 
le g a l in motion* I t  then bceoaea tho  duty of th in
party to Bclfco out &" prise, facto ease, proving e l l  those facto 
which' caro re levan t cad r a to r ie l  for tho success of i t s  ela tes*  

Shea, and only then , w ill tho harden of proof' s h i f t  to th® 
other c ld c , which in ttxm9 i f  w illing to rofUb© end thwart 
tho charges le v e lle d  against i t v w ill ha c a lle d  u p m  to  prove 

¿11 the facts oa which i t s  alleged  ossa roots* .

l a  in te rn a tio n a l law th e re  do not appear to  eri& t dabo*  

rate rules as to  tho  bur&oa of proof* iho reason fo r  tJaio 

obvious drawhaoh is  thought to  ho the foot tin t "tho p a r tie s  
before ia to n m tio a a l tr ib u n a ls , sad also in to rm tio a o l judges, 

of te a  cor® from s ta te s  whoso ranietpaX  1 «  on the  subject 
v a rie s  oenaidor&bly** ^  .v. Auothor reason given i s  th a t in - 
may cases tho parties to  * in to rm tio n a l d isputos 'bars th e . ©at« 
standing sad th e re  is  n e ith e r p la in t i f f  nor defendant* ■ * 2

f )  Hooho, op*cit* p* 12#*
2) Ibid*
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X n term tioeal Icaria^»«- dcuht ' i n f i n t i l e o d  oa t M a  polsit.l^r tfco

t o t  t t s t .  a - f a i r  p r o p o r t i ! ®  o f  c a s e s ; l e  . s t a r t e d  t y  j e e ^ E S l S *  

-Xf.eoro m e s  w e r e  : » a d ®  '.of.-tfco 'optional;: o l a m o s  procedure, t h è  

positi©».' n lc litt® : pe t o p a  d i i  foròat* ' - - - •

As fsa? ■. m ’ thè probi© »©£ thè  onu© of p roef io oonoeraod* 

iafcèraatioaal la »  f o l to ® ,■"broadly. .opca3cls^»tth». caso m ic a - ' 
a s  ; doaostio ' Im* ,... Xt la  Aaomsilmt oa -eaoh~ p a rty  .-t© provo--tha 
to s ta  allomad hj i t ,  aad t© fcring fa r ti: - «ridono o in oupport 

o f  I to  lo ^ a l crem ento . ' Xlms, i t  l a ' f i r s t  fa r  tho applicasti 

S ta to  ( i f  tlicr© is  s m e l i )  to  prora tho t o t a  ,oa whlolt i to  

oo tloa  rollo® a r i  to  © atatllsli a  partot f a s te  oaaof thè  
opposta^ S tato  v i l i  thè» proooed t o  provo thoa© fa s ta  t&lohf 

l a  i to  v io», d o tta i  t h o  sppllea&t ' 3 t o t # f s  caes*

A s  h a s  t o s a  e t r o s o o d  b o t a r e ,  i l i o  p r o s e r à  o f © r i d o s s o  

norm U y iiwolvoa a e r e i j  tho proof o f to s ta .  ; Xt lo  ' adialttcd 

th a t ,  m  on tho natto&al lo g a l to r c i ,  la tom atloaaX  Isw Aoes 
¡noi requ iro  ' tho p a rtio s ' t© cupply ©riderne© m  to  tho ©tata o f  

law end m  to  tho  oantants o f  rulo» o f lm  applicati©  ino mh 
g ire»  cassi ^  la tcm atlom al t r i t o l a l a  aro pxosu&ad to  liare 
ju d ic ia l  ao&ieo o f tho  a m a ra i ru le s  o f  in te rn a tio aa ! Xcm.

2 1 i o  a g © * o l &  maxim « f t t r a  n o r l t  . c u r i a 1 »  f i a d a  I t e  a p p l i c a t i « !  ' l a  .
iuuji     J -JL -U iL -l.iJ H ii'jJ ili iii)[ii>iiiii> 'i)iwiw li< i | i i in i i  |Ti||||ii w | | 'n r> iin 'i ini ( i i w |n if f t i g 8i r i in r |i i i i i i» w i|riTt i ||(ì)ii|ij-||ij | i iiii| iiL>i |iii i i)i i|i iiiiii|iii i i > i i»MTfiiiit iÉit r iitfiiitiif i r r ^ it iii.'i’i i r in ~'iii r n rii'i i ii<ii>iiTrtii i l  i i j i i i  "igmiinnHi' t ^ n n r r - r iT r n i fu; iìmui n M

1) filio  rulo,' tbough, imo i t e  oso opt lesto m  thè n a t i  oasi l e t d  t 
whoro,. cs io  tro ll 101000, fo retg»  lo »  has to  to  prò?ed tritìi 
tho old o f export wltso&ooa and io  r  egerdod m  a  quoation of 
faci*
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tho. f io ld  of int^xsmtioml.Xaw aleo* 2hlo c ta te e a t»  ftoswrer» 
tsm% to .arcad m n r r rso  .sa lle» Xf l e f as has te c a  o ta tod  - 

.te iere*  , t t e  /renerai áralos :o f ,.ia tc a ^ ttc m a l, Im  th s t  caro M tM a 

tho knovrlcdfo of en te torx jaiioual t r i t a s i #  * rtero  lo  no 

te rd s a : of proof* s a l i  S ir lirio  M e le t i  l a  tho eourao o f hio 

oral-earsaacaito l a  tho P iohorlrs caso, "co fa r  as tho conarai 
ru lo s  o f tefccraational tem aro eoneemed s a i , ##*#» tho m x ìn  

.jura n q r tt  cu ria  applico to  evGrythtej th a t  io  p a r t o f tho 
general ru lo  o of in io x aa tio ae l las/#* ^  H istorio  ,t l i l e s  do, 

howoror, no i c o n s titu í o .tho m ío  i th a y  oro*. m  has toca  aih* 

n it to d  tu  a  prcnrloas c a p to r#  a t a l a t i o n  and departa®  frota 

tlio gaserai ru lo s of oastocary in te rn a tio n a l las? and* _baÍBg. 
h a s ic a l l j  toando! oa odTorao holding, t te y  f ia d  th e ir  le g a l 

¿ u s tif ie a t io a  la  tho fo c i th a t  tho Stato or S ta te s .faced mith 

crach su erocptiojm l a l a i s  havo scoutseoed isx a  s i  tu s  t  ion trhloh 
lo  c o n tra r i io ,  ©ad 4<mcc&tory o f, ihe naraaXJy applican te  

ro lo s o f  is to ra a tlo a a l latí# *Xi te  tóiore a  S tato  ro llo s  «pon 

coso tilia s  spoeta i t e  i t o e l f ,  cneh m  a  peooeriptivo or 
M otorio  f i t t e  o r .tre a ty  r ig h i ,  th a t  tho la rd o s  o f  ptoof 
arisco#* ^  : .
. - _ Having reacted  th i s  stag®* i t  M H  ho soro c&slly under* 1

1) XCJ, Platerías,, osso, Oral Arretrante# ,XtfHtttrr>Y>ta»
voi* l&Z~ìF*~¥3 3  Í XtMioHiHorl^iHErr*

£) IMd*



43?.

stood wby tho p a r tie s  to  t ho Jglsfrorleo caco ohould huvo do» 

votod- eo raxeh cpaôà sud entr^y to  «bat e t  f i r s t  o l^h t sacgr 

eppcar ro û f a t i lo  aoaícrio  d iscussion , n æ o ly , tlio problea

tôiothor iho  ro jizo  o í h is to r ie  «ato re  vas p a r t of tàa  ¿onerai 

in te rn a tio n a l G e r i t i t i  r o t in s ,  m  vas contended oa l e s e l i  of 

E o rw ay ,¿ rS lx a tte r f!> as i'as "assertod fcy tho tfaltod KiE&doa, 

“M oto rie  «ato ra* ' ferrod  an exception boconeo'i t 'v a s  th e l r  : 

fan o ti on to  accord to  a  body of va te r  a  loge! s ta tu s  «hieh 

vould n o t hevo nsn ra lly  c e e ra o d 'to 'l t  tmdor tho applicable  

ro lo s  o f in te rn a tio n a l law* fille  eoaningly tuporfLaoua d is ­

tracción botareen tho p a r tio s  ves tadoed oaly a p ro lin in ary  
*3 ochcyins fo r ’position*  -  to ' uso th o  «orda o f ’lieldock in  fctû 

o ra l roply  in  tho' y isharlóo  case, ^  fo r  wtot vas ro e lly  in -  

volved "in th i s  controvorsy vas tho questioni dooo tho b a t te i  ' 

Mr^dom bevo to  provo tlia t norvmy haa 'pat acduirod rny osoep- 
tim ia l ri^ îitô  heyond lier narrino ! b o it of t o r r l t a r i a l  v a ierò , 

as  ïx-asured accordine to  tho cocxsoaiy accepte! and csployod 

rntlxods of d e lla tta tio n »  or io  i t  lacuabont ou io reay  to  prove 
th a t ,  ovlnj to  sono exooptioual c ire u rs  tane os, abo lies cto^uired 
en exeeptional ri£lxt of d o lis i  tin g  hcr t e r r i t o r i a l  v a iare  hy ' 

xeeorticg  to  tho *âorwo£ian nothod* o f dolirdLtotion «MeII en­

ta l lo  a  coneidorablo facroaso i n  tho v id th  o f lier t e r r i t o r i a l

U - I b i d ,  e t  p* 394,. • * * - - V. - - r
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wat0r s* \" '
' ' I t " Is submitted th a t , . owing to the ^ o p t i o n a l  vcha«iet©* 

of an historic 'claim  nnd ..ltd 'dev iation  from the amoral rales 
of cuotom ry law, tho harden o f proof In 'each  easoe f a l l s  m  
the . state which c la im  ouch a t i t l e  in i t s  favour to prove 
a ll  those facts which, la  i t s  opinion, support: the asoeptloaal 

claim , irre sp ec tiv e  of whether tho legal proceedings had Icon 
in s t i tu te d  by tho party  alleging ouch a t i t l e  or by a party  

denying tho acq u isitio n  of i t  by i t s  opponent.■ A' s ta te  

ra is in g  a  claim to r ig h ts  and t i t l e s  which would no t normally 

accrue to i t  under in te rn a tio n a l lair m et obviously ,1© prepared 

. to  prove that i t  had in  fact acquired such rig h to  or t i t l e s .

Such a course of action  w ill  undoubtedly b e t te r  iseot tlm 
roqulrcnonto of both reason and Ju s tice  than ft demand poctu •  
dating  th a t  i t  i s  on tho S ta te  re ly ing  on tho normal ru le s  to  

J u s tify  i t s  re lian ce  on them# Sho acceptance Of tho contontiox^ 
according to  which tho burden of proof invariab ly  l i e s  on tho 

ap p lican t, would in  fa c t  c rea te  a  serious anomaly in  th a t  tho  
ap p lica tio n  o f the genera! ru le s  o f in te rn a tio n a l lew would* 
depend on tho accident as to  whether the  s ta te  re ly in g  on those 
rules happens to  bo tho applicant or whoUior tho ac tio n  was 
f i le d  by the  S ta to  which claims exemption from tliaa. *2Jso 
decision of tho Court*, assorted  Sir Xrlc Bockott i n  Me 
opening statem ent in  tho ffghorlos ease, *in a ease which t o n s
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on tJio ¿telerai rul.ee e f  in io rn a tle n s l Xcw and %htelì io  toov i-
ta b ly  a  proceder,* of th è  graveot toportanaa f a r  tho vicolo

t/orM cenno! tu ra  ca ilio acotdoni whothor th è  C allo ! E lid a s i

liappoae to  havo bronchi tho caco as pl&tofciiT or vftothor,

lioruay tuie •*•#• fho Court1 e conclusione oa tho genero! m ie 3

o f to ic rn a tlo n a l le »  w ill  iv>t dopoad to  cay vity oa t&otfccr .

Eorwny o r ili© Ifaltod Kincdoa io  tho  epp licsa t Sitato*« ^  ^

Uorwojr, to  ber written Boieluder* bsd n o t. basic allgr .
chelioacod th© eorroetness of th ia  p ropositlon , reoo^aisis^

to  p rin c ip io  tà a t  «-'colui qui tovoquo un ttxltm un. t r o l l  .

exeopttannai a  l fo b lto a tlo a  de l 'e t& b l l r  eous poto© do v o ir

sa  p ro ten tion  coorte©.• ^  Al tho corro Ito© ohe» m ilita to « ! .

th s t i  _ _ . . .

«quand 1 1  s 9a&lt d*ua© ren io  ©autori,oro f a lo a a t , 
.p o rti#  tu  d rò it to ten u itto n a i eocasam,,04 pcut 
rotoom abloaent oeutonir quo M . Ice oìcmmtfi 
d ’approcl&tioa su r leaquola l a  Coar appaio ea
fonvictioa no e m t p lus aeooeealrcnant Xtoitoo .

ooux qui oat dt© prociuita àmmt  ©Ho par l a  
p a r ti#  ehcr^ó® du fardeau de preuv©.* 0 )

Korwey attossptod, hovraver, to  t  scapo tho lo g ic a i con­

clusione of thooo appcroatly  c e rre e t otatrc&nta by asse rito *  
thsfc hcr dUegod b is to r to  r ig h i  to  apply ih© Barwogtoa. mfchod

1) Xbid. v o i. IV, pp* 33*34» ’

2) IM I* v o i. I H ,  p .  205.

4 3 2 *

3) m i .
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o f : do llrsita tion  by s tr a ic h t  hasolittos oonsecsbiac ü ie  oater**^'. 

«bot po in ts  of tho ” phi a e r e a r á * . ¿11 not co n s titu to  m  m» 
ecntion , cinco tho ccsicraily e p p llc l ru lo  of faUtnrl&g fho 

pfcycicd lin o  of tita  eoastr M s not aehievad tïia  logreo o f a 
general ru lo  o f custocarjr în t  exila felona! lut?* ïïho &)rvre&l£& ■ 

áothod^’Sorway caitttaijiô&t tæo te /o r ig i& d  r . s t e l  o f dolisdt*- 

o tion  roeognisel by r.zxltîr.0 lu t  ©root io n a l Imt oui othor 

notfaod z o t. d é l ia i t  e t ion, -  oui la  p a r tic u la r  tho eo as t-ltn o  

re th o l advócate! by the United U n idos m l  gederally  ' ap p lio l by 

tho l i t t o r a l  Ctsieo o f tho w orl! » boing ûûgtpoxMm ®lato-» 

û ancra* on tho atag& o f 'in te rn a tio n a l l a t r*~ômlâ’:ï3®t îm ro*-' -h ’ 
Cordal as ranicLng b ichar l a  tho M orarsày  o f thé b i n á i s  ru lo s  

o f  in to rn n tio n sl law* ' llorwtq? oleo charro i-tho  ïï&Ato! Xinglom 

tiith  n im m lô rs te d ia c  tho t r io  ñ a te o  ' uni parpóse o f  t e  ru lo»  

coveraics tho le g a l rouima o f t e  seas amV ’t e ’ âalin itufclan  of 
tho r,oritiEo t e r r i t o r i a l  dónala o f tho l i t t o r a l  y tuto* • ~%n 
ITorwcy*0 opinion *ceo re c le s  en e f f e t  a #ont pas pour ob je t

S *  : t
d » a ttrib u e r a  ! #Sbat e o tle r  le s  eanpotosoeu tpi* i l  osoroo sur, 

l a  nor vo ic iao  do.ses co tos, do donner t a  fonderont„J u r i l l  rao 
à sa  souveraine feo* l i l e s  ont pour ob je t do l i n i to r  o t do' ’ 

re s tre in d ra  l a  ehcezp do c o tte
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flm s,tn  ih© opinion ©t Uorway, i t  lo  not 
tti© mtlonaX pretcnsión^ of tho verlouc l i t t o r e !  S ta te s  tlia t 

cncro&oh "upan •■' tho p rinc ip io  o f tho freo ion of tho Meli cono# 1 

b u t ' l t  ls'"ratü©3p 'tt© p rin c ip io  ©üifco froedom of tito fci$i cea» ¡' 
tim i móro&ohes on tho origino!' ris ia te  of tho 11$to ro ! S ta te s

tcr-W-rogarded es-tho «sovereigaá ©ver wláo portiosa o f 'tho  ma
, .........

eroso 'a&j&cent • i© th o lr land te rrito rio s#  *fc*
1$ v/ould oppcar, horover» th s t tliis  conoept of ilio saturo 

of tho nnritimo M eterlo t i l l o  asá i to 1 *inc©rpora£í©n* luto 
tho cenera i'intom stioiia! lego!' practico, m  botng la  pontorrttT ■ 
viltli ib© aorsial ra les  of lew asá not á deportara» fros HipEiV" io - 
loras m t nelthar by doctrino sor fey practico» bsth ©f Khleh ; 
cocra i© havo upheld tho trc& itlcnal rían  tfcat tito rolo of aa ! 
h isto rio  t i l l o  la t© validóte m  in trtn s leo lly  invaila o lá is  ' 
and noi mc-roly to  confinai m. 'clrcedy © nlstlng  ‘tit le #  1$ - 
noecooarlly follovm that tho M eterle  ©ledra te ine  recaráoá es * 2

1} Ibid* v o lg ili»  p.287 (Ita lie©  la  o rig ina l)*  1» anothor passo­
ne© ©f ilio Üouzu©r»h©n©rlal UoTasy « U n ta ta c i tim i tho  ma 
oxeas lasdwardo to  tho borvegian-drawn boooliiieo *ni lu r id i»  
quomout n i  M o to ri quouent • • •a ’ouqt ¿om i^ f o l t  p a r tió  && Xa
cor lib ro*  • .£U«a...oot„toaloiwfl. ©to narroglenoaa m% ..ii®.,r©».....
p réeo a tm t iaèi®fuo lo  recios - ú*\m domluf  pino vasto  nuo 
o*eot ooatraotó m  p ro fit do l a  ooammaato doo-Stato* - {lbl4* 
voi* 111, p» 442}«"

2) sos t© thia efi'eot tho L’orwegian Counto?*Kfexorle^ uIiqxq i t  le  
aseortod th s t  *Mbtoriqueoont *•« co ^ est pao goncralcnent 
Xa 'eoworolaoto do Xf£ ta t qui o 'oot ©fesaduo mi 4©
la  ¿moto mor, m íe  bien l a  haute mor qui o* est davoloppoo a i

. aboarbant de© ©spano© somale iusquo-Xà a  X#m ito ritp  do l f£tat.‘ 
( l t id f  pp* 444*44&}♦.■ •:-■



m  ©reoptioa to ,  tm& dorojatlon  of, the  genera! ru lo  •
esjxcttosed only by fho aopuicscenco o f the  Gtat© or S ta tes 

n&vorcoly.offectod by th® «oír p rac tico  or e ltu a tio a  ** tbo 

burden o f proof ro s to  on tbo S ta te  c í a te l a s . fo r i t a o l f  .cuclr 

an eroóptloaal t l t l o ,  irro sp  c o tilo  o f whother i t  lsappoxsa to

bo th o :;p la ia t l f f  or'.not* \ -*Ba,ee; epi-concordo lo  fa rd ta i  ; 

do proutro* - oayo:Gldol dlsca.sa.-Jai:. fhe-coros o f : proof >att© atob 
011 tbo proof o f  a metritis© h is to r ie  l i t i o ,  *11 peso . so r 

l fS ta t 'q u i  pr©toad a i t r i  traer cr dos topases marítimos proohos 

do coa cotos lo  cnr&etero quH Is n* e n ra ic n t. p o s . r a r rd e n o n t, 

drenar íntorlourec* Cfes t  X#£ ta t  r l r e r a la  <jai « s t  le  
dccumdou? daña cotí© s e r te  do procos*' 1 seo práte& tions 
tes&oat a. im orplotcotcat m y la  hemt© s a r i  1#  principo d o : • 

l a  l ib e r ta  do l a  hmt® mor, qul to sasro  l a  baso o ceaa tio llo  

do tdfut 1 ©  d ro it  In te rn a tio n a l p u tllo  m ritim o , no pernal 
pao do fa iro  pesor 1 #  fcordeea do l a  protnro sur le s  B tais m  

d o triro n t doo^uolo l a  hnuto morbera ro d u lto 'p a r l* a ttx lb u lim i 

d o  c o r i a i n a s  o a u x  m i  p r o p r o  a  X f B l a i  e r a l  X m  r o d e n o  e o s s ©  

t o l l o s * «  ^

C fe ila r ly , Colonbeo maintains tl ia t tbo ru lo s  f te ln *  ■ 
til© normal brosdth of t e r r i t o r i a l  u&tors in  bajo aro pnbioot 

to  tita oxooiítion i í t a t i ....................

1 )  Gldol, o p * e i t *  r o l . ' 1 X 1 ,  p .  632#. , - '  ‘  .

442 *
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*oa M storical ©r pxoccxlptlvo cround© . . . .
■ . tlio territorial' S tate  l o .e o tltlo d  to d&ia 1 

a wider M it ©f sjar^inal .watars, provldod 
; tfcat l t  a^n_c^ow r f f t a a t i v e l y  tfcat eueli a  

claia ¿xao Xeon accopted» cxprcsoly or ta c l t ly ,  
b j the  ..great m j o f i t  j r  ©f-rothor saxioas* * (1 )

Both Cidöl ß.M‘:Colombos..Berelj.;follow ln  tlilo  areßpcct: 

th s ,p rin c ip lcs  wliich ;eooa:.to ea.cfgo:'ffe© Basis.. of Bio;> . 

eusoloafi.- Io*. 0 ä ra C to d ^ ^ th ö ^ e p s re tö ry -  Cooslttea.'-of .tho ?. 

1330 Üoyao O odifieatioa Conference* 2ho Pneparaiory 

Committee* appoistod ander a  ronolu tlon  adopted fcy* tho 

Council of tiso Xe&yuo of Hatione cm 03 September* 1920* had 

ß t cn c a r l lo r  stsy® of i t a  dollboratlona ©r&mined tbo 
roplloo  of tho co veraasest o to  I t s  ropaoot fo r  Is fo n m tlo a  on 

^uootions rs ls tls£ j to  tho ebenda o f tho propoood oo&fcroaco« 

Baoiti of Biccucoiona lo* Ö propared by th io  Coraaittoö re a ls  

ao followai
•fiio bolt o f territorial waters eJmll bo 
iaenoorod from a straight lino dram across 
the outran©® of a bay* whatever Its  breadth 
ray bo* I f  by ttss£© tfco M y in oufejoot to 
tho oxcluslro authority of the coastal St&toj

• m i c . l t  ttsg^o jg nr<onthe

Sxuo, tho Ilscmo C odification  Conforouco prorod abortiv©

1} 0p*oit* pp* 154*153 ( I ta l ie o  added}*
2} Scries o f X*©*ll,if* (1329} Yol«XXf p* 45<(XtnUoa added)*

and it s  deliberation© core? to noughtj i t  is* howoYor* worth



Botins th a t ,  t&ihough Basis o f Dlsoaaoions ft o# G tmiorwoot 
booed, o r i t i e im  In. the Cocotal C oraittoo of the Conference, I t  

was r j$ t. se riously  qnesilcmsd by csybody th a t -tho fcurdai or 

proof as regards th®.-.ostatldetesat o f a  spec ia l claim  rooted 

on.tho coactad Stats# t te o o rc r , I t  say do added th a t th e  

-only Government which l a  I t s  rep ly  'to : the  rogueat of th a  

yroperatory,..CoiE2iittoa expressly  *oferrod to  tho question o f • 
the tardón o f proof was the Cdvcosnont of Gcrracay which 1 

s ta te d  th a t  i , „ : •

*go redarás h is to r ic  haya, , i t  would coca r ig h t 
l a  p rin c ip le  te  re m iro  tho cocgtal  hbnto 

- »iihinf such a rcl?a&t'rti a ,‘reSI>^ort  ¿ayo ox* 
ó 3 5 a lS rH jT íS ? r íí5 l lailea In  width to  nrovg
th a t the  hay hoc acquired tho s ta tu s  oI mST > 
lead  waters* of the  coasta l S lat#  through

• - * • :  ■•■■■ long -ue«£a generally  re e e jn ite d ' by : e th er •"■ '■•■■'■■
States*n (1)

jls has ho an s ta te d  beforo, the question at the burden 

of proof of an  h is to r ic a l  t i t l e  was eanv&t&cd a t  g roat 
leng th  in  the Pighoriog case* I t  Is  therefo re  a m t f e r  

fo r  s incere  royro t th a t  once moro tho  Court d id  not mko 

l u l l  use of tho opportunity to  pronounce tmssMguouely mx 
an important question of law which had boon ra ised  t o t e o  i t ,  
I t  i s  perhaps tru e  to  sey th a t tlx© Court might liare .doecod 

i t  superfluous to  go in to  th i s  problen, since i t  d id  not 
consider ftortag- *s alleged r ig h ts  over o e r ta ia  rusritino

1) Ib id , p* 111, (Italics added).



areas os lo iny  o f an *hlotorlo* cLsraeto? properly  so-called#
2ho Court score to have rejected the Chitod mnydoa con­

te n tio n  iaccording to  tdiioh liorsreylaa ..sevoreiyuiy over tlio 

waters in  d ispute would eonatttutc a n : ©asepticm*■ h is to r ic
t i t l%  Justifying s itu a tio n s  which would otherwise bo in con­
f l i c t  with in te rn a tio n a l law* - The Court hold that, ..on.,, 

records laps *iha tc a -s l lo  ru lo  has not acquired the cutho* 
r i t y  of a ycncrnl rule of In te rn a tio n a l law* '  '  end that 
conoopuoatlj any deviation  frou tills, allowed ru in  did sot 
co n s titu te  on ere optics.* s lr ti lo r ly , the Court re jected . the

United Xirydea o3sin that baselines d ram  between various 
points mat to H u tte d  to a rsz lras t Icayili of .ton ssiles* 

poin ting  out that no each rule ex isted  la  In te rn a tio n a l law 
and th a t, th e  ITorweyian rothod did rot form an ©xsoptloa to 
such, an alloyed ru le  but rather #the app lica tion  of coner&X

/*& V.
In te rn a tio n a l law to  a  sp e c if ic  ceeo** ^

I t  i s  th e re fo re  su tn lt tc d  w ith diffidence» th a t th a  
r a jo r i ty  Judy n u t  o f the Court d id  no t fin d  in  favour of 

L'orway on •h is to r ic * . grounds in  .the sc  an ley which th i s  te rn  ; 

has generalLly .&e$ttlrod in  doctrine and practice*  Support 

to  th is  viewjtr* le n t  by the foo t th a t  dudyo Xtaslrworth, t& llo 

concurring l a  the operatives p a r t o f tho r a jo r i iy  Judgac-nt, 1

1) ICJ Heporte* 1951» P* 131*

2} Ibid#

,445.
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diccociatod Mxio&LÍ fron i ta  cativost c^phaelzínQ íM i h®
did co fo r tilo roscos. il¿¿% nh® considere tb a i  tho  íí cruccimi

Geverirnoiii has p reval tb© cMetcneo o í etn. M otorio  t i t l e  -io
(1 \

tbo  disputad aroco o í ualar** v *
yiiooo o í tbo judcoo, how vor, vho doalt M ili tho profclon 

o í tlio ccp u lsitio a  o í ca M otorie  t i t l e #  m nely, Judíos Usu­

ilo, íJcEair aad £cad, c lreseed  tho reo i  ío r  tbe  o laiíssat S ta te  
io  provo i t a  ellc£od M o to rie  t i t l c *  2hu»¿ 3üd£o tieBotr - 

^uoted \?itli approvai lo rd  S iouell ín 'th e  tw&» C&frrasdors caso 

xàiom i t  liad toca  e ia to d 'tl ia i ilio seseare! pretmcpfcio» nao - 

epainsi tbo orteícneo o í cucii r i s a te  sed tb a i  &a. M otorio  
l i t i o  *is a  r a t  te r  t o ' lo  eolahlisM d oa tbo par t  o í  tlieoo 

e la iM n j under i t f iu  tlia sane coroar so o l í  a th e r lo ^ a l 

doisoíids aro to  fco rabo t o t  in ted  \rj c le e r  mía eorcpotoni 

ovi&once** '  * ,
Juico bced ozpreecly volead tbo o p ia to  tim i, oo re ta rd a  

tbo a c a u iM tto  o í m j  «M otorie xt£hta* ty  borway, *fcho - 

i'urdou o í pro o í le  upo» Eorwsy to  provefiM  rolevim& í & a t e ] ^  * 2 3

1} Xfcid* a t  p* 141 * - ■ ' .-

2) (1601 ) 3 p* 336,
e t  p* 3 3 S j^ ^ lJ S c s e o T S e i i iu  IS ^ 5 iS p o r6 tí7 T 9 3 1 t pp*

•• 183-164* . . . .
3) ICJ Soporta, 1911, p* 194*
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and a lto r tx cearoMng aaolyols or ih» history g£ thè  caso 
ho reachod tho concludo» tliat * it has aaot 'teca provo! tha t 
tho Korwasia» Estesa tms nado tarara to  tho world In tìss©» 
and in eueh a rannor tha t oihor nettano, includine tho 
Unito! Xii\f:dont hnow atout i t  or m ot ho ac curo! to  taro hai 
constructivo ttnovrledgo** ^  ^

tfudg» Umetto, l i ta r le *  • In Ma coparato opinion appoara 
to  bave rcqulrcd £rosz JTGrwsy to  provo hor adderò! h isto rio  
l i t i o  ami i t  lo heeouso Hormy did noi put forvard logally  
sound ovldonoo in  eupnort o? hea? M otorio c ia to  » thtii «tul^o 
lIsu*t*o dicnlDOc-d tho Korrogin» M otorio c i a to  m  regardo 
tho iìvaùrholthavot and lopphavet* ^

in  Irp o rta n t contributi© » to  isrtonsational Im t oa th io  

cuM oot was* h c w v c r, r M o  ia  tho judp. moni ddllvcred Ijr tho 

Interna tional Court o£ Rustico in  tho rincutlers snñ  Kcrohoo 

caco» Zhero frenco c ia to ? ! an o rig in a i t l t l o  to tho, à ie - 

piti od is le to »  etXlogtog tha t i t  t o  tho tfnitod Etn/plon*» t u r »  

to  prove that h r ito la  Pad e.cq.ttir;vd a goal t l t l o »  dispiacine ;. 
tho Jcrench ono* IM o  contontion. m e  c z p ld m d  a» tfco ground 

that “oa cao do dente lo  d r o l i  d o li otro  prosavo on faveur 

do la  Pcpuhliduo fronda Ito i n i  a ectoccdó a la  couvoraiaoto * 2

1 ) - IMA* at p* 205*
2) *Md, a t p* 157*



440*

M i l )doo anciens rolo do franco** ' '
So th is  contention tho United Jdr\;daxa replied that 

even i t  J race © had proved lier ancient t i t l e  * «nid on title  

point also tfco United lirs^dori entertained doubts » i t  would

n o t tmfiico for iranc-o to roly an such an enoionfe t i t le ,  
without adducing positive proof of a good end valid tit le*
I'lio United Kingdom cited in trapperfc of her nrt'cnont Judge 
Ifiibor#o Award In tiio Island.of ralrac cas-a, where i t  had boon 
laid down that thoro was no presumption of a continuity of 
territorial tit le s*  ^

33'iO Court eppoero to havo endorsed the United Kingdom 
assertion on thin point, holding that *

“Such cm alleged orig inal feudal t i t l e  of tlio 
Kings of Ttejnm in  rospoct of the Choanal 
Islands could to*4py produce no leg a l ' o ff  act, 
unless i t  hod boon replaced by another valid  
t i t l e  according to the law of the t i r»  of r$m 
placeront* I f  lo  fo r  thn Breach CoYftrn^mÇ 
to  estab lish  v:nc

JBsao to® natter nay lo  suueed up by cayinj that, owing
to  t l i ®  exceptional nature o f  H i ®  h i s t o r i c  claim I t s e l f  and 
m  a  direct consequence o f  t h e  departure ’from the general

1) ICJ, Kjr.eulsrrt rnd lorchoo cueo, Pirndlr:^,., .Oral, t 
... . Xpeuranna*. voXT’Xf.p* 33’5* ..... ..-."“V

2) Ibid* vol* ax, P* 03-54* , .. ,.
..3) XCJ hoporto, 1352, p . 56. ( I t a l i c s  added)*



m ico ûf International lm# inhérent in ilio accoptonoè of 
cuch a cl&i$,tho general rulan governa thè omis of proof 
tiadergo aise sotr.0 codification* • Contrari' to  th© m dtn
»Rotori inotiditt p ré la tio*« accordine to  tliieh th» omis of 
proof MIX duayn f a l l  «a t l s  applicsnt r!io v i l i  fco.es^ccted 
to  fttraieh t to  iwcccssry évidence to  mb» ont a tirira  fa ola 
cas©, thè ernia of provici : cn M otorio dai®  MIX invariable 
f a l l  cn tho s ta to ’re ly ir .,2 on cuoh a  c la ln  and lsvo&lag ‘ an 
M otorie t i t l e  in  I te  support, irrespectivo of uhcfhor or not 
ileo legai proecodirgo in  suoli o caso irete in s titu to !  fcy tho 
c la irn d  stato*

VI. Stri e t pcogro oh le al in t oro rotation of on Motorio  l i t i o .

Sinos an M otorio t i t l o  io eseguirei an a ro sa li of m ' 
eacrcochrant trnon thè r ia tto  prevloudy ctcgnirod by raiof'ior 
Stato or thè e om ini ty of f i a t 03 aal develcpo through a 
procesa of adveras holding , i t  neeoeoarily follovm thnt cny 
c la t i r s f  tliio idiìd m ot lo  c irca  thè e tr ie fo s t pos cibi© ¿»00* 
graphics! ' interprétation* I f  M otorio t ì f ic o  are cxceptloom 
to tLo general.rules ot euctoaaxy intom atlim ai t e r  .  as i t  
in su in iiicd  thoy " ero •  thon i t  io only reaeoaablo to  ro • 
s t r ia i  tho scopa of mieli ■ • ticocptlore to  thè te re  minima 
dustifiod by Ciò cIcorosi ovldoaca* $«£1 a rea tr io  t  Ivo 
interprétation. aa records tbo exfcont of ilio area ecqulyed hy

449* :



socas of ca h ic to r ic  t i t l o  lo  lndood lu c r a t iv a ,  'bocaas« t t  
co ac tltu to a  oso o f  tfco aoot v i t a l  ©sfosucrda fe r  • tea  proper 

smiipyJLatioa/of tbo dovieo of m*iilcseortoo* ' ttesGibtíoa 

fo rm la tm i tM s  idea la  th© follGw inj vor&s* -■

*iho prrpooo o f In s is tía n  on ciroTnacpooiion i»
. te fc rx te s  t io  eansent of a S tate  fro a  I t s  iri- 

•y. :•.* -acfcioa la  to  m curo tfcafc exiaH ao’iuiooooaeo
correspondo eecur&toly wttli th© ic p lic d  i &• 
tc a tió n  o f tlio oüq,nlcccXaí; S tato , and to  

, l l a i t  tlio beaoflto  o f acguloscoaoo to  o la teo  
vliich lievo becra forrraXatol lu  saeh a vay th a t  

■ tiro acguiccoted S ta te  hao or oupiit to  fcavo 
fcr.mirlO'iprO' o f ib©»** ( i )  .

' f i a s ,  l a  tbo e a t i t r a t io a  lo tic e n  Grect Xsritaia asá 

Yoncsnola reopootlad tito Tonogvolan-’n.ritifjli flcgivift ¿residcr? 
M onute, tho United KtoydoR isalntalnod: th a t che po ton tlo l 

cojmetty of a' 8 teto* o expansión alm ila lo  tafeen tefe o cocount 

only l a  cases of caqu lrla#  t i f i e s  fej eccupatlen' ( i ,  o* taJiten 

pocsoosioa. of re s  tra lllu s )« t& llo t e  e&ics to o ly te n  advere® 
pooscosioa caá tbo in fr te c e re a t o f tfte of a  previ ena

possocoor, tba  r l£ h ts  o f the  x&weoaca* chould fco in&cxprotod 
etrlotly 'caad'chm iM  a?ply oifty to  feo ts r r i to r y  c ffo o tlv s ly  
h&M by i t*  ^  * (Tsaesuola, l a  tu ra ,  contended tíant wfeen

a to r r l to ry  lo  vaceni, tfeo en iran t ¿»teto rey  c a ta r  i t  oa 
fes* ta c  v io lo  ta r r i to r y ,  t u t  «-ten tlio cmtry lo  advero®, * 1

1} J&oGiUon* te  31 BXXÜ (1054), p . 163* . . . -

2) Seo P rt tloh»Vaxi**iie'Ui» ^mmdrrrM omita, flio I r i t i o h  Caso.
1 Q9art~i'í>.1 W - i  W ~ ‘—  ------—
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only the te r r i to r y  o f fs e tirc ly  hold w il l  bo c o a t e d  thorn» 
i»y.)(l}

I t  was on u ls iila r pounds th a t ilio M aori ty  Judges la  

tlio ffiefrorjco caco re je c ted  cono of ,tho horwe^ien olalsss* 

dtidy® xisti-l3of Mccusciug l a  M s separato opinion tho ¡»orpe^ioa 
d a i»  fo r  ilio acq u isitio n  of mx M o to ric  t i t l e  to  tho 
Xoppharot and Graoxholthairoi pointed out 'th a t i

% •• •* • 'the Eoecripbo on uMelt [horuoy] listi 
ro lle d  esatr4.a cm  f a t a l -defect* tho inch . 
o f precision* lo r  they f a i l  to  elisir any 
precise- cad vcll-doH acd  areas of yafcor* l a  
uhiefc p ro h ib itio n  f o t  fish ing  by for©Ignore) 
vaa intended to  fcpply oM woo ac tu a lly  mi» 
forced# M ’d p ro d e  Ion to v i ta l  to.any...bre* 
corintia©  e lu in S b  -cxvu*- cr,.. vtutcr •. .
o T u l- r i l i i 'a n S " ^  e sas ."  (2)

fud/jo Sir Arnold (now lord) Eclair i s  Ms dlBeontl&g 
opinion refuted ilio 32orwo&iaa contention accordici to v&!oh
tlie Ieoh of protest on the part of Croat Britain against 
the liOryoBiaa Icorose of 1CC9 cmd 1039 ought to have'been 
considered as her consort of the *ii0*rwo£lsa uotliod* o f do- 
lhdL tation  in general# Judge Koldair M M  th a t  aoquieooenco 

elicit h m o  been inputcd to Great Britain solely  as regards 
the lo ca litie s  which vara exp licitly  oarerd by ttiooo ' ' 
decrees cud that Britain could not have boon expected to  
luvo ccpuloecod In any d a i s  going beyond illéso territories* * 2

1 ) 0cc Brittoh»Ye&o»aolan ffoixcAgry Maputo* ' f!i# YcjUKsaolaa
cacoT l̂OTit p* £dS*..

2) XCJ Keporfcs# 1951# p* UT*
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l a  $udg& tte$aix*D cura mxû&* *
*2530 çacotlon •* * .:c r ise s  téicthor tbo ttfô 
IDocrcco or 10C9 uni 1C09 cif foo ting  & to ta l  

■. lo ï^ tli of n a rltin o  f ro n tle r  o f about 83 
■ailes ruid ccBBivCtlnj iwlandû but not hondXnndo 
o f  tîio -m lnland#. ousht .to îunro tooa  x «&ardcid ' 
by füred&ai Otâtes uLo;i iltey bocrxüû av/oro of- 
tb.on, or 005ht but fo r  dofoult on tb o l r  p a r t 
to  hu*c toc osa cnrsro# as nofcloo t i n t  «oruay 
had edopted a  p ecu lic r o:~r.trm o f d o lln ltio *  
ber - i a a r i t t a  ■ to rrlto ry »  «H cii, in  eouroo o f 
tlzno would bo . doccribed an tmvtng h® ai fma 
■tbo o u tss t of m itro raa l application- ■ tbroog&out 
th a  %’bolo eo astlln o  nxtouirtliX? « to  about 
34-03 fcilor^trcs (about 1030 co a^ rilc s ) o r 
wfcothor tbooo looroeo cauXd proporly to ronordod 
as re.3u la tl££  a  porely  lo ca l eut p r ln a r i iy  
donootic situa tion*  I  do ro t  oao how thoco 
two Xscrcea aaa b© caid to  fcrtvo.natiflad ta .  
tliô Unitod Elnrdon tho crisfccaca of ntrcArîit 
bcre-llnoa applicable to  tbo yliôlo «pouot** (1)

And tfad^o Ec-nd followod o u ït by say lry i
I f â  tmablo to conoludo th a t tlia 

B ritisli Govoxsroiit# orf Indood, any otbar 
foroi&i ¿evor-oront# ©xcopt franco, had argr 
roason to  to lie ro  tlm t g Bsruoflcn qyot<m liai 
couo iisfco bolny in  1033*1089 or that thés© 
iïeorceo y ers anythlnc noro thon local ad*hoo 
sicacaxxoa#" ( 2 )

I t  in  a mtfcox fo r  rofro'a ilm t, in  oon trcd lstin o tlo n  

ta  tlio imcduirocal and souud le g a l approaeîi o f tho mistority 

Jud 3©sf t*io m jja rity  of tbo Court coono to  luwu obscure! 

t T-io iosuo by cont3B tii3j  i to o lf  witu tbo ra th s r  fi^lgaoug 

o ta  inscrit tlxati 2

1} ICI Eoporto, 1351# p* 171 (Ita iles in orig inal)*

2) Ibid# .jp# 200* ' ^ ■ ■■ ■
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***** iho Unite! Xinj&ajs could »ot havo boon
• ignoranti o t  tho Scorce o£ 13«3 ittioli had et ' 

mio© provolacd a rogusot for tho explcmatioiis 
fcy tîie SïtucU Covernaonfc* ¿or laiowtng o t  ti*f 
coûte It hâve booa rndor miy tti££p;arefconDioa 
ao te  the sigaificuaco of ita  tesso , whlch :

. o leari? dc-acribcd i t  ca çoaotltutlag tho  appli* 
cation of u ejoton* Üie caro observation • 
applico a fo r tio r i to tha Secrco of 1683 ro»

-. la tteg  tcTviw üJJilxiitatiOii of lioenalsl c iâ  
llortedro tihieh m ot toro appocred to  tho ^aitod 

”■* ' fiugdom as a re itera to ! sm iifcotation of t&o
. Borwegia» practice** (15 ■-..

Eus mtrter iaay ba coaelttlod I f  cayl&# ï̂lCLi# i&ea a t i t l o  

to  tcrritory is  baàol on adverse pooooosion» coro s tr id e n t  

end loco lib era l c r ite r i a u i l l  bo appliod &o to  tho estont 

of tha arca coverei by cuci pooaecoio» tliaa wouM . bo tiis 

caco \îitli a c la in  foun&cd on occupation* 1

1 ) ;Xblu.é P* 13 S.Q-M a C'VXtiOw-'l c * alnuLlcn òr vlio
. ■ oóaeiùeiott «a.-tMa pôlat. ®m  . l i ts a s a r ie c  te: J§  B Œ f Ci§g3)

■ ' ■ «*=•<«* . ^  *%f*i '. " ••. "■- . -:":V V.' - •... .*■ V.vvt V V ; .V *k?P* ■: ■** **"**> J»
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„ CitAPi^ 6»

• «TfflrtPTOAT, Amerà, ìw cir tornar RrxATTTfl ,go mm 
ron̂ moii o? a i.iajix̂ i?-vb ìtrsr onte

I* General,.

E li p r tio n t ohaptor: < d ia lo .. tboa* asps-its of tìui -

acq u is itio a  o f  sa M oto rio  t i t l©  i&lQh ro ta ta  e p o c lflea lly  

to  tlio ncqu lsltion  of M otorio  rig&to over E&rìttxsa eroso» 

Tiii Inc lusi»»  l a  .thlft study of a  c lnp to r devoto! 00X017- t a  

tho jfTOììXmB attoa&cmt oa tfca -ootablio teoat o f maritila» 
M otorio  Tight b mz&Q to  ho urorroatod fo r  co lo ra i rcocana*

■ s ia c i  thè-h igh  eoss cosmo t..lia - approprisi «4

h7 cn7  Bircio s ta to  m d a l l  jaoabor-statoo o f  tho tn to r»  

m tlo n a l 'eosaunltar o a jo j over thoa equo! a r i e t i ,  ' a  aarlttsu» 
M otorio  t l t l o  Ine  to  lo  ooquirod a t  the* ©rponoo o f th o  

o a tlro  coxasonlty ùt S ta tes * tdiaroaa aa M oto ri«  t i b i a  to  

lcuad tc r r i to r y  le  aoquirod a t  tho erponoo of only ono ofhor 

Stato»
' Soooadly, tjio doctrla© o f M sto rlo  t l t l e s  In  l e n i r a i - 

«voivodi la  fast*  • fro a  tho theoxy o f M oto rio  bc^s imd tSms 
hoa i t e  ro s ta  l a  firn sptsaro o f tho l&tr of tha  eoa* = • ' ;, 

fh ird ly  * «ad th ie  le  m re ly  a  lo g ic a i como^uonofi o f 

tho rcoaaa ju s t . sconti «noi •  tho o f . t i r i te re  do&ItKg
w ith  M sto rlo  t l t l o e  iiavo le s a  prooooupled in  t-io pmh w iih
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tho' propios sa £t pocod iteM f « ith  renard to  f io r i t i lo
erosa»

. Vourthly» cad leo tly , l a  eoa trad iâ tlno tloa ' to  M alori©

t i t lo a  to  Xend to rrito rlo n *  h is to r io  © lato.,fö lllag  sho rt 

o f Ä£li aovoroigaty fo c ta ô  pxoalxm tiy  la ' tho sfioro  of 
isaritlïsa M et orlo r ig h ts  end e o a c tlta to  a lu ir ,  proportion of 
thoso ©laies» thi& proosdnoao@ of aoa-oxoiaslvé Motori© ' 
r ig h ts  la  tho f le id  o f  tho' la » . of th o  co&* also n e r ita  
cpeeiûi atten tion»  :

ïh&a tî;o prom ut choptor w il l  lo  dovoted to  ca orasi*- 

nation  o f tho irp a c t o f tho p rin c ip io  o f Uto freo ¿os Of tho  
Mgîi coas oa tho foxsiatloa of a jsa r itiro  h is to r io  t i t l e ,  to  

prohXm.0 ro la ttn g  to * Ìn to raa tio aa l aekiui oscene©*, to  u
hrio f atudy of tho ©pelilo nanifcotations of s ta to  imibority 
ovor maritino croas, to  aa aaalyoio of tho varions aspects 
of tho doctrino ©f M otorio watoro in  generiti and h isto rio  
haya in  particu lar mià to  a dísonos loa of tlm ju rld lea l sta tus 
of h isto rio  micro»

A specie! ©ocfcloa thon dealo v ith  prellen© pertaitiin^ 
to  tho ccpulcltloa of bou«-ck:o1ucìvo M otorio r ig h ts , tiith  
special rè  Corone© to  trad itions! rin itis  of fishiug (corno* .. 
tinos roforrod to aleo m  ^Motori© righ ts in reverso*)* 

Xlnelly, thoro follai? two coûtions in  vfcloh tho rotò* 
vonco of tho thoory of M otorio f ltlo u  u ith  regard to  tho 
continents! cholf end eedeatsay fichcrlcs , rcopcotiveiy, i s

%



» o ro  o lo a o ly  c s n c la c d *

ihorc lisa loca  a rp ia  rcfcronca la  prcvloua chaptoro t© 

Sudicia! dooìclcms and ¡dilata p rac tlco  rocardins m u ltin o  

M otorio  c lo l r o , , lnaonneh co tfccy moto ind ica tivo  of lc £ a i 

ccpooto corion ta  o l i  M otorio  t l t l o s ,  vhotfcor olutric-d ©ver 

Itavi to x r i ta r ie a  o r m r tt ir©  orcac* Sito purposo of tho 

preconi clmptor, lìowoYcr* lo  io  coso en tra to  c o r d ?  on thono 
nopoets ot tlio fo rna i io» of m  M otorio  t i t l o  i&iloli. o ff  coi 
t i c  ccipiiGltion of cueh a  i t t i©  to  n a r i tin o  crono*

XI « fho frgpaet o f tha  feritici o le  o f Pio fronda? o f ilio Ixtrh 
porto on tfro fo rm tio n  of m aritino M otorio  ria lti » •

• la  princlpo  da l a  l ib e r to  fio la M ute nor . . . .  denaura 

l a  basa ocaontio llo  do to n i lo  d ro it ìRtoraationaX publlo 
maritino** ^  Shooo %/orda of iìridol, u n d lo p u ta llj om of 
tho foromoat coatonporary au tfro rltloa on ilio in i  e rm i to n a i law 
of tho  eoa, cleoxly ©tato tho p rin c ip ia  on whloh fho «rholo 

ed ifico  o f nodorn isaritlno  in io ra e tio a a l Ira* resto»
in  Ma ta r la c i  m alpelo  o f ilio evoluito» of th i s  cormonly 

accoptod principi©  o f  our dsys wauld c lo a rly  co boyond tfca 

ecopo of th io  drap te r*  ¡Saffico i t  to  eay baro t ì ia t ili© 1

1) C idei, o p .o l t .  voi* I I I ,  p* 632* ' .
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esorccnoo of ti l ls  ru lo  wesst by so unchallenged cad
th a t tlio concept • of "raro  llh c rn u *. sa propounded end put 

forward by CrotluS/Sot w ith tho d o c trin a l Opposition of 

Soldcmf who was a  supporter o f’ th©: theory  of, "mare elaumm»« 

Shore lo  good reason to  bollavo th a t  ■ the respectivo  a t t i tu d e s  

tabea up by. the co two scholars# cad l a te r  by th e i r  disciple© 

end followers# wer® l o r d l y  ' influenced' by the • n a tio n a l pro- ■ 

tensions and o ther vested  in te re s ts  of th o l r  coun tries. 

Whatever tho reason fo r th e ir  divergono® of opinion m  to  

'tho preclco logo i s ta tu a  o f tho high eons# i t  i s  an undent- 

cblo f a c t  th a t  cinco tho daps o f C retine#' tho  principi©  of 

tho froedon o f the lii&i ocas gradually  found as  ©vor wider : 
currency and th a t  a f te r  th io  credimi' evolution# i t  gained 

tho upper hand towards the beginning' o f the  . n ineteenth  

century when i t  c ry s ta llis e d  In to  a u n iv e rsa lly  aoeoptod 
p rinc ip io  o f in te rn a tio n a l 1 » *  ^

.To r e fe r  to  tho opon eoa as an a rea  which I s  *freo* to  
a l l  i s  by no nouns to  suggest th a t  tho eoa i s  t o r r i  toriir*  
n u ll iu s » Indeed, suoli a  construction  n igh t load to  tho 

inevitabl©  conclusion th a t tho m m  .aro opon to  im propriation ■ 

by tho f i r s t  occupant# ju s t  m  any to r r a  nulling*, i© open to

1} ¡for ß'iöjro extensivo h is to r ic a l  ' survey of ‘Kuo evolu tion  o f  
/- th is  ©ordinal p rinc ip io  o f ©odora ©arit i r o  lafcGmatlon&l 

law eoo Cidal# op#cit# vol# X# a t  pp* 123-212#
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oompstioa./;;; ,Suel'i no doubt Vv&ix^&i>au$

the very  e itu a tio a  which was m m *  ...to.'bo.. avoided; by th& in*. .. 
vocation o r  the  princip le.-of the-.froedora-.of t!ie,h l^h.oeaci 

irnsely, the ra in in g  o f n a tio n al p rs to s io js s  over c e r ta in  

badioo o f water .beyond tho Haltd,r&OQgnl&ed la  laiorr&tlosiaX 
law* : i t  would. th u s . defeat th e  very,- purpose for ■:.which .tho ,.. 

do c trin e  .of - *vmxQ' libarar»* was introduced in to  In to m a tio n a l 

lew*
la  fair&e&o to those who rcgtird tho high m m  m  r>-o

su lH u a *: i t  chould ho added * however, that they in te rp re t tho

moaning of this tors, when related to oarltlae areas, in  esi
e n tire ly  different manor* According to .C ido lt-they  employ
th is tern to Ind ica te  th o ir  view that!

• la  haste  mr on* ua ocp&oe qul no rolovo 
ao tuo llernn t com© t e l .  quI  no pout pan 
relover cmarc t f l ,  do iferdro iuridlquo 
do la  com m ents dm  I ta ts*  lo u r orprirter 

.. [c o tta ]  p reposition , on d i t i  l a  fcanto mm* 
m t  toq m i l i t ia »* (1)

Shis ag ression , however, Is most lilccly to  mislead the 
student for tho reasons given above* I t s  choice m a t th e re , 
fore' ho'regarded as highly unfortunate, because, as Cidol 
points out, tho idea which is  meant to ho conveyed is  tho 
very opposite to  th a t which 1© normally attached to tho tom  1

1) iMd*’; p .'; 213. ( I ta l ic s  in original)*
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*3*00 m ilitili *. : turni. I s  arsali^'.' tatoadisX io  te  espreeeedl

by ro so rtin u  to  tM o tessi io  t t e  f a c i  tim i i t e  eoa oanr.ot t e - 1: 

oooapiod by airone* SlmoLtbio coaeopb nomm t© te  b o tto r 

coverei by t t e  azoroaaioa -"rea mta# im lifna- d o n is i-, ceo# ; ; 

p o te r i*« ^
Xfcuef l a  ordcr io  cvotd confnaloa a r io i i^  txaix i t e  tip© 

of .a.0osm4iai...xsi8leadlx^ te i^ iso losy»  l i  w tìi'appoco* tim i . 
ilio te r r a  *roa com m io*, or *res ex tra  ooeeyreiiiyt» aro 

t e t t a r  etili ed. io  circa a preciso  nailon. o f  tdrni ‘lo  xaecsat by

thè» frc-c&oa o f  ite high cote* *teo.oar-r^inla" i rp l le e  t t e t

t t e  Mgh coso Imre io t e  looted npoa ciò a p ro p o rti wor 
«Azlch tte  wliole o f ite  eoesamity of m tio n s  teo ¿oln t ctmor» 
eM?* ^  £ào supporterò of ilio theory of *yoo oactrrt 
c o n c r e te * t/leb'to in d ica to  tà a t  tte  ceco aro to  te rcccrdod 

oo a  p ro p o rti whloh io  tmt eubjc-ot to  t t e  se rv a i proccsocs 

o f iiropoxty tra n s fe r  md  whloh eaao©«tioìitly emanai t e  mmitùti 
by any of ih© ttosabera co n o tlta tln g  tho fa&Aly of

1} Xbid, p , 214j by co n tra s ti »reo r a l l lu » » io  ’dotino! 1n
liosait lese &s *rea n u li ino codTTpHi^ooocnnonti « *

2} Por a ori t  io c l onalysia o f tM s coecept eoo GMel. op# . 
. o it*  voi* X» p* 215*



na ticas , ^
But vhatover cauros oso io torptcd to adopt, iho qusstloa

©f" proper tcrrteolOfy - fcowavor inportfiitt 1» t ta o lf  •; is
oaly ' ó t ' Bocondary ei^ttifieano® l a  th is  respeet, boeaueo th© 
roculto flovitej fro» thó reco£piltioa of te© principio of tho
freodoa of teo hJ&li coas oro t?sU undcrstood# Bao principio
Implico, to uso' ecain t?i© vor&o of ©Mol, ihat*

*i*idco gui domino' lo  drolt ü& la  cor oat la  
liberto  do l 'u t i l lo a t io a  l ic i to  ©i nornol© 
des ©opacos cari t  to o  f imito rco trlo tion  • ■

. inútil© a coito liberto  doit 6 i r  o ovltéo«* {2)
, I t  follouo th a t tfcoro i s ,  m  i t  worc, a procunptioa of

Im  ih a t tho matero of te© eoa tm rfroo  and t t e i  cay pro* 
tonslona of eovoroÍ£nty over a có rta la  body of water, £©i«j

1} limo sayo Grotiusi *2h© Bm io teoln&ed «noa£ thooa tete:® 
-"•■ ttJiloh' aro not artio loo of ©osnoreo, .test io to  osyytft© 

tilingo tliai casmot lo cono p a rt of sayona*» p rlveto  dómate* ■ 
- Homo i t  fo lle to  #♦** tíant no p&ri of tho osa ray  feo r©em> ^
ded as periainiscf to  tho dónate of a  givon imiten* w(0r©ites«

' .iop!S.atp M |,  ü oo ttte  ©d., 19PD, p , apea.
¿ in llik rly , upp ©xdiote r;¿íuífain0 ih a t *th© tona ffroodoa of

- tli© optó-sos1 laálcat#«,-tlio -nal# 'cf tho-Xaif of -Batióos tim t 
tlio opon coa lo not, and no?or can lo , under tfe.o Qm&úím^, 
of aay otate» whatoyor ,**• Steoo . ** tito opea coa coa r«5-?er * 

-■ be’tmdor :t!j# ooforatesfjf: of «m rtftat«, ;.m látate lian a  rteht- 
to  coauira parto of tho opea coa throo&h ©aeupatloa,» 
COppoaholm, op*oit* rol« i* p# *>89)f sos aleo Sohwaraoa* 
hervor te--ey Baottoll» -119551« -vol« 1« - b .  .36?. : v; -

2) Gidol, op*oit» vol* I I I ,  p* 6741 a» ia  te© veriooa o cano*
. tations' Elvmi. to thía principio te: tea  p tet, ■ co c: Oidoi«'Oo*'; 

o i t ,  v o l. I ,  pr>. 125-126, * *



teyond a t le  cd-sittcdly i t e  m aritino appitoomnco of i t e  

U t  to rn i  s ta to , co n e tita to  oa cscoptloa t e  tlila  mi© whlch ; 

hao to  t e  lu e t i f io l  by a  epe e le i  ru lo  r©co£nìc©& l a  tn te r*  

m attonai lesa
I t  le  ao tro ll to  cirrose th ie  palmi from tho outso t 

locano© la  rocca! yaare I te  attor,pt beo boom tindo to  conooive 

a  d if to ra n t ln te rp ro ta tlo n  of tlile  c a rd im i mà  .ftmda&catol

p rincip io  of i s c r i t t o  in to ra a tia n a l l&w# H  w ill  te  reo a l l e i ,  
l a  tbù SlohoTiùa caso fiorway clmUea^od th© Idea of tho 

eupronacy of t i c  principi© ot tb© freedom o f ili© ceso, naia* 

ta in ln j  tira i th ia  princìpi©  trac <mly om  asaonji ssoay motlana 

tho  ap p lica tio a  of wMch «?a© r i t a l  f a r  tho mforccisont o f  
modera m aritino la t  ornati osai leu?. 2 t v?ao contende! oa 

b o te lf  o f llormy th a t tho principi© novcr nchicvol tfco.doerce 

o f a  M ole principi© of tho  In terna è lonal Iwt o f tho oca, 

tho tr iu rp h  o f th lo  aralo waa confina i, iit liorwayte viav#, 

colo ly  to  thos© erose of water ilile ìi h a i not teca  m b a ìtie d  

tefor© ' to ' tho exaluslva ca tlio rity  o f aay State*. ... Et®.. prim* ,. 

c ip io , hov/evùr «* co rasi tho ¡torve&ìan areurnnt * eouM mt 
t e  reoortod to  fo r tho purposc of mrrowtng «sul rostri©  bisg 
natiomal pretendono# kowcir&r unrcsaam blp t te y  jsoy s#om I n . 
t!io l l ^ t  o f « idem  in te rn a ti  osai te r*  1» tetwey*© v lev , 

tho tea  coxiflletiia^' ©al - r iv a i  eonc&pis of i  t e  frcod&a o f 'th o  "■ 
Meli cmw , £uid i t e  n a tio n a l p retendono  of tho coacfel S ta to  

over wldo pertica© of i t e  ©oa cul^acoat tb  I to  to r r l to iy  aro

461*i.
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ou tho sono le g s !  footing  câd *on commettrait %mo e rreu r
c i  l*oa p ré tendait é ta b l i r  en tra  e l le s  un© so rte  do ‘

Mormrehto»* ^  - Korvcy alco vigorously denied tlio concept

put forward in  tïx? ^nitod Hiigion K oaorialf according to

which. ihcr© was a p reem ption  of law th a t waters o f the eoo,

wore fre e  m i  th a t any c la ia  to  sovereignty over a given

area of water had to  bo ¿n o tified  aa mi exception rocogaisod
In  in to m a tio aa l law. ' Xu the united  Kingdom lîai’ô r ia l  i t

had be eu au te l tto d  t i n t  *a procuration of law arleoa th a t

any given area of sea which Is n e t w ithin tho inland or

t e r r i t o r i a l  waters of a S ta te  under tho general ru le s  of

in te rn a tio n a l law* ferns p a rt o f the high corn** ^  ■ liorway

tooh strong  cxooptioa to  th is  view»' arguing th a t *©e n ’oet
/ / /

pua l a  ccuvcroinoto do l #! t a t  qui a  enpieto cur l a  limita rscr* 
C*es3t  l a  nor l i t r e  qui oJrcfcuXo l a  souveraineté do 3,f£ ta t« * ^ )

1) ÏCd, Fif&i©rl€!» ..,
vox* T 7 p T 3 ^ #

2) H id , f# 95.
31 Tbid « . MSt fM s ’-gfeat€s«mt dope to  sono extent dev iate  

: f r e r ^ t h s  j w o r w e r i a i i  c o n t o u t l a n  t h a t  * 1 1  e s t  # * * *  i n e x a c t ©
■ a*inteawZt«(P-ift; »Itttaklott. J u r ld tt»  pré#«ufc« cost,9 ,.t o n * . ,  

ouemt tmo aibocrdinatie» du p rinc ipe  de uouvoraiaiSt# (val» ‘ 
¿b io  poser I m ' m w  t e r r l t o r l A o } ^  p r in c ip e  do- non»Aou?«rcdxv 
o to  (valab le  pour l a  .haute xsor} *♦«* i»#u deux prineipea 
nan*i«3PitU«uowent. égaux. ~ Ç*®at lo u r  e o a e iU a t io a  * a t  

....:. M â l I m C T S ^ f ï ’f  a  X'mtxa » qu i l a  ©1©J
du d ro it  in te rn a tio n a l xio-icrne do l a  nor* (ibid* vol» 1II»

- pp 265* I t e l le o In  orig inal)»
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iílilo ceünsinjty nosaÌn5l©33 lccalisfciò  qu itó lo  hao, oo 

MIX 1» read lly  ad a iited , fnr-reacliius Xo/aX l&plioatla&o 

vhleh ta ro  to sa  ©lludod to  clrcady l a  tfco chaptor doaU aj 

wttli i to  problema o t evldsnco p o rta ta la /: to  tito co ta tlie lsio iit 

of a  s a r i  tin o  M otorio  t l t l o .  Stóro le ,  houcvor, l i t i ! ®  

daubt» th&fc t to  ìiarwpjia» consoni, thou^H i i  n o / to  M otori*  
c a lly  co rrcc t aa f a r  ao tlio eaorjonoo o f tito, ralo  o f ilio 

frco lon  of t to  Meli ooaa io  cancemod, runa coimtcr to  tho 

ccasra lly  occopted vieti oa th i s  p o ls i co upàold ly  doctrina 

caá p rac tico  aliìtc* Sbua cayo calvei ,
•Iti fmà *•••* ton tos le s  questiono quo usua 
avoas dio cáteos plus htaat -»o •yat/t tó c a t  
diroetoccai ot* a tou t!scout fo reesm t a  tm 
B m l  o t fóoao principo fonlanontal, colai do 
Xa lib e r to  dos nero** (1)

ilio p rinc ip io  o f t ho f r e s to t  of t to  hi¿fc coas x:txa alno 

eiven «xprossion by IM I!  inoro i»  t t o  fotlow ize fiordo i
*2ho roassn. of t i c  i b i s / ,  t to  propanieranae■ o f  "a a tlio rity  and th@ p ra c t ic o  o f m i  dono 
taro decido!, th a t t t o  m i n  ©acuti*. in&cmeb

■ m  t t  lo  ilio nccesoary lid£ìr»ay of a l l  nailon» 
and Is fros ito  naturo /  incapatilo of boing

1) Calvo, 'mi
e& ltion, fo5&, X# ticolioa 5t$4| 765e alco M a il ,  ©pi 
a lt*  v o i, III»
ita-ito Reetieil . _ _  _ « . .
c3^af@¿T^Hio principie to tto reale- ©t ono e* 
itsndm ontal princìpio© of istorimi!mici law.

P, 674 j oeo aleo  webwarssotìbor^er Ut 07 
(1935) voi* X, pp. 356-3H Utero tho autbor

ilio aoven
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*©ontinaau3ly  possoocod# connofe b© tho
property of aay 0110 stato#.* (1)

In ilio woll-hncwn Io tas caso th© prlno lp lo  of th© f*e©- 

ö >ra o f  th© hißh cesto va© dofinod a© *tlis nbacnao of ©ny 

t e r r i t o r i a l  oavoroisnty txpon t he high ccoa#* '  '  horo , 

roeontly* JudfQ «end# in  Hiß à iesen tine  opinion In  iho 

f isb o r ic a  ca©©#’ mdo a  fo rec fa l etatößiaat in  cupport of i 'tiß  

cnr a rrid in e  principi© of nodem. nitritila© in to rn a tio ae l law 
tikon ho ealat&tnsd*

. mtiO questio» of reo m I l i as or ennexafeion 
e r i ß es ln  tim caco a f m o m a *  i l i  mtlo&o 
eujoy a l l  rich te  and a l l  p riv ilo ios in  miä 
orcr a l l  of th© een holend 'th© U n it  ot  
te r r i to r ia l  astore* I t  follone that th© ’ ' 
pom r of a Coastal s ta to  lo morir mit ;itc  
t r i t i n o  domain cannoi lo  uso! 00 m  io 

: onoroaoh on th© high ta*m and impair thoso
, rip u to  and pririle£oo* I to  power le  l in d i  od 

lo  th© r o r l i c i  ent of ax®m ölready m b jco t 
to  i to  Loveroisnty#* (3)

I t  was bsosaso of th ie  ©Xash of ih© àcrwo&ti« e la in s
v ith  ilio principi©  o f th© f  reo don of tho  lil^h sono th a t 

Jais© ieri! conci doro! tho *harwo£lan eyet&i* io lo  c o n tra r i

1 } il iii lin o ro #  o p .c it*  voi* *t c o e t i c » 1 ? 2 t '  t e r o lc  e u r« « y  ■ ;■ 
' t f  o B a tte r %  *ri£fc*e • o £ p r ^ r t y - 'O r  - e y r o r s i ^

ov^r ih© eoa cclfiixer © xict mor con .taoy.to acquired«* ( I n  . , 
,t ha  o rig in a i gorrrton f H a  ,Eic<mtuac*f o io r lìoheifc crochi m  \ 
re oro c r i  e t ie r i  veder# noch lana ela-eolchc© © c o rio n  ~ I 
werden« * fferola#

; i 9 0 3 # " p ^ i c j ) * ;  "■ ;; ; ; ’ ’

2) fCH# Serio© A# ho# 10# P* 25#

3)  101 honoris# 1951# p* 190,Citano©  in  o r i g a n i ) .  ' ' !
.



tho Sollowtas vrorda o f Jud~o S ir Arnold (mw lo rd ) nella!«
WI  coaoldor th a t  tha d o X irlta tio s  o£” t e r r i t o r io !

............vators-mde.-by/.tbs Ito rvo^ to  tocrea  -ot ,1935' ......
Cearid.ftf ©ut tfco otral£fet baseliaoa ap p lio d . by 

-■■ », a- .* ... torwayj -i# la- ^©nfXict v i th  .ixttaTmttomX .lavi ...
. .and th à t  i t a  cffoo t v i l i  lo  to  injuxo i to  

. -...; , ... p rin cip io . o f t to  'iirocdoa of. Ito hlfih coso end 
to  oxicauraso fU rtàor cacrooctooiito upoa i to  

-- ■ • tiijii maù by ooaotal -stato«** Ì1) ■

t© in t ornati anni.. sa  idea whiùìi vm e&oa r&tl&at&d in  .

■ ; ■ v. Mcsaf redenti? -ib is ? principi# tra». ■ oso® „.moro .reaf i t e e d  ■ 
by i t o  19^0 Goneva, Oonteono© ©a I to  tot* of i to  Sao* Artici©

2 o f . tho comroatioa ' cm-tho Seat .prpolaiaji .la te *  a l l a » 

th a t  *tha m # ì  m m  baine o»<« to  o l i  nations* no S tato say 

v a lid i?  puxporfc to  cabjoct any p a ri of ttom to  i to  

sòireroifini?**- ^  ' Ber# I to  Moa o f i t o  M # ì im o  to in ^  i» -  

capablo of ap p ro p ria ti« ! lo  o le a ri?  ©naaoiated* ,

:v -.jt-bau te ®  doemoà. f i t  „to..Ovoli o t . ©oso.,.lengtU.Qn,thls 

fìmdsrB-ntsl principi© of rnritimo^ in to ro a tio n a l law* not tùx
(3)

i t e  0m  calco and v ltbou t an7 .protoaslosx.to. c j^ u a t . th o  to p i« , 
t o t  bacon»© - i t  'ma- f e l t  -that by • s tro sc in e  * «ad--rotte r a t in e - \  

th is  bacio principi© t to  probi», of ih© &©*oall*d "rarltlK© 
M otorio ...rlghio*..night b# »00» In..i t a ,  tra©, porspootiv© ,,

1  ) ma* ot v *  W*
2} CrM* £34 (1959) P* 27»
3) Oidol, in  M s jaoissnentol worU 0» i to  %m  of tbo eoa* devote» 

to  ib i s  ^uestion  a to u t 93 pasco# (co© P* 437* abovo/*



me.

Karl tiri?  h is to r io  r id a te  o r “h is to r io  víate»* -...ss tfcoy. or# 

fro^uov.tXy c a l lo !  * aro , io  anploy . t e .  d e f i a l i t e  g t e a  fcy 
t e  Xntcraritloaal Court of Caotico la  . t e  J i t e r t e . oaao, 

*wators wMch aro. t r ta to d  m  latósnol...tetro,..hut,.wl’ii<ili .usulA 

no i ha?© th a t « to a s t  o r  vero i t  .,not..£or th©. ©slotones o f ea 

h i» to rio  i t i le * *  ^  ..la © te r  «arda* h is to r ie  t e t r o  aro  

water© wMeìi wemld baro bsoa .nonaoHy :for«d»g- ..
p a r t o f t e  «©as» wor©..it no t fox  ©ono .«waptioaalv;.- 

roasoc&,<Kfi3je t© wlitoh. thay .«o^aoooriQd^m .sroo itioasl, 

s ta tu s .  I f  t e  -©riotoaos of caeb:.oxce${Aofisa• ,<ui4.umsuaX, ; 

c irounstm ccs eoa. ho prenrc!» f  ho o la ln aa t Stai#© ifill- ho cu* , 

t l t l o d  to  "tho xooo-aitioa o í c a r ta ta  r ig h i» -w h te  go ^ o f i d  

t e  no$$$aUy aeocptoá • c a rS ttaa  • *i£htm of l i t e r a l  © tata»#;- - 

M t'iiH fcs soca bolow# cucii -oxoepttonal o í a t e  ao? •• •;•;•• • 
'csiwmì; o lth o r io  d i a t e  of./foXl
TttMn m m  t e  "historie wators** and io  a  r ig h i te  ■ trea*  : 
t e n  eo i f  tfcey forned pori of t e  olaitiaui Statolo- intorbai., 
watero or te r r i to r ia l  water»,_ or io ©or© lii& tsd ■ «Oait» ■ are* -. 
la tin a  io  t e  o re re te  of e rris i»  rifiìits m m  t e  watsa»-In,/ 
guentton, cuch ss t e  rie** of fish inc , w iteub  a i  t e  osso 
tino  1 avolylag a c la in  of f u l l  oad uni inii©d oovcrclgaiy* 
Bofch forras of t e c o  righi© *»y ho $mtly  ter»«! " h io te le  . ■ 1

1) ICC Poparte, 1051# P* 130»
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£iclr!;0w# 11 ^oraa api»0ar, hmùrm^- th& i-caly tho f i m i '  : 
kind of Motorio xighfcs xolatos to «Me feerie 
Isropexiy eo»eallei, ■whexoaa tho secasi dosi a tiitlviiMt isay 
bo'toxi&d *non»oxelu5ivo Motorio righi; 0% in 1iie ' censo tfcartn 

' tliey do noi inyly a cXeIb of fa ll  eovexeignty.
• ;; • B ath"fórno of raurltiro  M otorio  xìglits v i l i '  ba d e a l t  

n it l i  m ite /se p a ra to  licadingc fttrth o r bolo*/« ' Jlouwer, i*  

e annoi bo w orac^ta*l£  od tim i both cctogoxtea o f m rttio ©  
M oto rie  xlgbto * in  otfcer t/orde, a l l  rm ritin o 'M otorio  * ' 

r iy h ts  -  ohare om  a l l- is p o r te n t an i naver-i#~ha-£ox£otiea 

a ttx itra te . Siila la  ib a t thoy are  o c tó lia h e d  n i thm 
erpenso, tini io  thè  do ferirm i, o f thè  cosrsiniiy o f  m tlo n c  
no a  whole# EJicy do noi ' thexofox© offoet' ©olely th è  r i a t to  

o f oììo S tato o r anothex, Imi ai-© in te d a d  to  eacroaeh npon 

thè righi» wMelt vrouM nexnally cedra© to thè» ontiro inter* 
neticnaleo rsste iity  * In  th ie  a*a£|»^ct r n r i  tirso M o to rie '

t i t l e a  d ìf fo r  clmrply fron  M otorio  l i t i c a  to  land t o r r i -  

to x ìea , uhich, m  v i l i  fco xeoaU M , «eually  a ffa c i only two 
S ta te s , nnnsly, tho c lainont s ta to  end' th© S tato  Glieli o m - 

cidora i f  s o lf  nffcotod by rodi n elain*  Xt i s  tlUa fim la- 
rn-ntal divergane*»» ■ of b a r i t e #  Ma tori© righfce»' m  oonycrod 

w ith *oxdirory* Motorie xights, ihat scarna to ¿ttc tiiy  di© 
ina a rtie ri of a ay ecta l c h a rte r  devoto?! o n tiro ly  to ilio legai 
eoyoete attend&at uyoa tho creati©» and ny&oop o f  m a ritile  
M otorio  r is i l i  8« • : ■ ■
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üorooyer» m  has bee» cêatod c loew too , ûlt&oa^iv.tb® 
b a s lo ^ x to s tp lc a - r e la t i f  ■ to -to rroô trîo l e a î a a r i t i r »  

h is to r ié  ôt@ ÎA ta tlea l, î t  ro sa iaa  tru e - th a t ,  iii.tào

.u u jo ritj e f  ■ totasoas l a  iiîileîi h ic to r ie  © lat»a{aro put fertm rd 
% differente S ta te s , tlio areas lorolvcd are varions bodlm 

ôg 'y a të r  and not land torrifcorieo* 22:.u î3 i t  l e  fcnrdly ' ■ >

a3toulcblE0: tlia t tho protaeaa -of h is to r ié  rifïhto fcm ibéeii; 

expouudod ro in ly  by c i t e r a  uho hâve dovoted nor© thaa  
curcory a tten tio n  to  the ia to m a tio n a l Isw of tiio e@a# I t  

lu  prfbsarlly thoy vdio doeerv© e ro d it fa rh m rin £  lutrodtiqed 

cor© m asure o f © tsaity  » 1  lu o id ity  lutO' tM s confuced i i e l à .

o f In te rn a tio n a l lavf#
'.”53î© diotir/jtiTo leg a l «tutu.», o f . tfe© M #r eesyrNenà ■■'$£©■ ■■■ 

faut tliat ihey fors:: tho • «oasBoa: «ad ■ teallOBablo; pxeipcsrty: ;.ef./

teie--into»^tioaal...60ï5riimity#.uud not of. c, oingl© S ta te  or......

even s  r̂tmi» o f States# lie u  at lise root of. tho partlewtaf.......
proocao-throuch vHlch m ritir©  h istor ié  rigfcta are exoated, 
îu  faut» thio cxceptîoæil ctatas of tfc© Mgfc mm o ffseta  
iho uoguleiticu of t^ritisiû h isto r ié  righte in  at lcea t item© :. 

uayoï
(a) ïko 10 5a! basis of hietocrle righto lnbeBaral* - is# 

a» v i l l  le  rocalled* the coae&pt o f  oo^îeeeatioo# téiioh mmm 
tbat t!i©  State wheuo rigtets îtsvo beon oocrosebed upoa» or ar© - 
Xlteoly ta  b© lefr lageâ , by eu h isto r ié  o la i»  lise» by l i s  
conduot# acquiesce«! la  cuch ou excoptioual elain# As lor^
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età fbo 1 tic to rio  d a in o  aro puf fo rra rd  la  xospcct of lracd 
aroaSf thè eantrovorey d i i  noroally  o ffse t on lj-ttio  Statoof 

notatila* tbo o la ln aa t S tato and tlis S tato affooted by cucii 

a  a la la*  I s  re tardo  r n r i t t o  M e to d o  rif .h te , b o w a r*  tho 

e la ira n t S tato t?IH f i s i  i t c o l f  faced r i t h  tho intcraationeX  

co? rami ty a t la ryo  slioo© r ia l to  aro inóv itab ly  sub^cot to  
rc o tr lc t io n , t f  i lo  n a r i t la c  M otorio  d a l a  of a p a r tic u la r  

Stato io  fa  provai!* ■ ih© irporicnoo of th is  d lc t in d ic a  lo

obviaste* Sisea th© purporiod m aritino M o to rie  'r ig h to
.. tñe

ln fr la ;;c  ‘thè r id i t e  o ^  In terna tiona! corctm ity, ilio  esecptlcn- 

a !  e l i t e  aay lo  sanotloned’ e d y  thrtfuch fotom at fonai, 

ceimlcnea^oa» l*o* aoiulcccosco ¿-ivo t s e t  by a  oircto S ta to , 

but ra te a r  aeyalooeanc© of cadi a representativo body of ' 

Sfalso t n  m $  lo  renard©! tm  t r u ly  x c flc c tin s  fot oranti o a d  

r e c a p it io a  o f rn ©thoruio© I lle s e !  o ltuatlon#  ‘ f id e  aapoot 

o f ilio  a c q u is iiion o f r a r i  tino  M e te rlo  t l t l o s  i d i !  lo  fa rtlio r 

c a la r lo ! tipos in  ilio nsxt cc-oticn*

(b ) la  viotf o f ilio  fa c i thafc sovcrefosiy ctror r a r it is o  

te r r ito r io s  Ss ororclsed by S tates la  a tiaa»©r « M d ì  differì*

oonoidorably £ron th» re a ife s ta llona  o f  auihoxìty over Xeni 

areno, i f  r^o eo ssrity  fo lla va  th a t  thè- rcauirtaisato f o r  tfca

fo ra n tiob of a re -r it ir o  lifotorlo  xifhfe { f i a t  lo  to  tsay, tfca 

monile ©tati oso of Stali© a u llio rlty  frasi wiiieh & p r o m n p t io n  ' 

ot  m q u io m m im  taey  b© in f e r r a ! }  tíiould eleo d l i f o r  to  a m o



extent from thos^ucuolly omioeratod chon dealing with the 
establishment of M otoric righ ts over land crons* Sho 
notions of offoottenons, continuity, notoriety* possession 
a t l t r o  do converging etc*, when applied to .naritluo  to rrl*  
to r ie l  situations/ aesaso a leaning which i s  somewhat 
d ifferent iron t i n t ' normally attached to  those notions* 
f'lilc aspect of the problem tr i l l  also ho dealt with further 
in  the section in  which the various ranifeotationQ of 
sovereignty over c a r ltire  areas are investigated* (too 
section I f  bolcw)*

M  Tim fac t that tho hi£h seas torn the jo in t property 
of intcsnatlonal society bid are thus not open to ocpiiiottiGh 
by a single  S ta te ,' as would ho tho cats# with an ownerless? 
piece of land te rr ito ry , has another fnr*reachins consilience 
fMo |.c t in t  maritime h is to ric  righ ts  cm  never he ncyalrod 
norcly by means of occupation of a h itherto  ownerless to rrl*  
tory* Bather tho claim to  a maritime h isto ric  t i t l e  root 
ho tacod on the adverse holding by the claimant* In other' 
words, tho claimant State m at bo able to  assert ovscoooofully 
tha t i t  b u ilt up th is  t i t l e  by dopr iviiyj the community of 
States of a r ich t which had formerly boloncod to i t .

2huc, in th is lent respect aloe, tho acquisition of a 
maritime Motoric t i t le  differs from tho oatahllcMant of an 
Motoric t i t l e  over lard territory* T m  la tter , m  w ill bo
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recalled , cay to ceiulred in  d ifferent ways essoa¿; %,fxtch there
is  tfco so-called "JruicHorlnl possession* vàlidi, in  offoot#
mcenc th a t , as tbo origins of it© elofnant State*» pro-
tenoions to the te rrito ry  in  question canaot bo traced, tlio
situation  prevailing a t prcso-it is  deo&od to have always
o ric iM end is  therefo re  presumed to bo la  cantorrity  with
Xccal roiuircnonts# Such a presumption nay !» ra ised  as

re'-ardo te r r i to r ia l  situations which hoyo prevailed for u
m iera

very considerable period*' Ilie/lntaraatioiiol law of the »eat,
however, todo i t s  f in a l clap© only a t the loginning of the
a t a b e  o a t h  c e n t u r y ,  m l  i t  w o u l d  a p p e a r  t h a t  n a r i t l s o

Ms lorie clalr a put forward by d ifferent Slates coa 1©
roes¿aiis&d today only i f  the claimant stato  io in  a  position
to provo tha t i t  asserted ' i t s  authority over ilio allegedly '
lila lorie waters cinco thaecsreerioa of the relevant m iss  o f the
m o d e m  i n f c o r a a t i o n d l  l a w  o f  t h e  mu a n d  w i t h  t h e  a e p u i c - c e c n c o  

*ÙÌ"10 ■ ■of/iufcoznational community# I t  m y  bo sa fe ly  maintained th a t

a claim routing sololy on ostensivo m&ioval pro «emione, 
tóiicìi &ay ixm& baos v a it i  as long so a d ifferent Iosa! renino 
p r e v a i l e d  o v e r  t h e  M y h  » @ 20,  w i l l  n o t  b o . l o a d e d  ms a u f f l o l g a t  

to uphold maritila® M otorie o lá is3 valid &dG ordina? to  the law 
In fore© at present# I t  tho.tiiso when the new intoraational 
law of tlio sea took: i t s  f im i  chapo _with ilio uadiepuiod 

triumph of the "more llt^ rtg i»&ootr4ne, each s ta te  was doomed
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to  have hcc-n under tho o b lig a tio n ,. as i t  .wcro, to  yotxm iro

i t  rig h to  .beyond .-thoco. p a rts  of-the m aritim  te r r i to ry  which 

• tier© c'-«coded ty  tho not? rogtoo to  fo ra  Ike - card ina l h o lt 

o f the coasta l d a to .  buch a  "roaciutoitton* of rig h to  

could bo ©ndo only a t  the expanse of tho to t  ornat lo a d  

cosrun ity■■ a t la rg e #...■ ■■ :■.■
fbego:d iß tinctivo . foattcroa of tho marititso h is to r ic  

c la iu  do* in  fa c t ,  considerably increase-the  already grave .
lo y a l wroklene onrroiuidlny tha, acq u isitio n  o f on h is to r ic

t i t l e  in  gonerel* ' • ■ * . ' ' ■
fho following Beetle»? ©ro totended to  throw coca Xtgtot

on th e  cnioetior-e re le te d  to  acquiescence «► with regard to
h is to r ic

tho ecau ic ition  of a n e r i t l r c / t i t l e  «* and to  the ran i foot •* 

a t  ions o f au thority  fron  which such oojiuieseence m y bo in ­

ferred# ■ '

HI* that? to lafcornntionnl ao.inlosocnoQt

Xu oon trad to tine tlon  to  tho •ordinary* M o to ric  e la te ,  

where tho ccQUio&eenoa o f  tfco single» d a t a  a tte s te d  by the
ra is in g  o f auch a  d a t e  wiH su ffice  to  valldata- m  in t r in s i ­

c a lly  inv a lid  t i t l e ,  a  ri&rltino h is to r ic  d a t o  w ill ha 

conotionod only through the acquiescence of tho intoxnufclonaX
coixamity* ^ Sine© a m r l t in o  h is to r ic  d a i s  to  l ik e ly  

to  o ffs e t tfc» e n tire  oom m ity  o f Staton, i f  w il l  ho opm to



cadi o£ i to  t-cnbcr S tates ca ld a i vp ili© ln lo rija tioua l
oorrimìty to  Xol&o a  p ro tes i o rsino t cucì* m  ©xtenclv© 

c la is  arul tel;o tòa tcvcr raacuroa l i  fioco f i t  to  provoat 

cu eh a t i t l e  f ro r  r a t e i ,n;> (»liU rocpoct to land torri*
torio© tho ri£&fe to  p ro tes i nuotimi» end to oppose ili© 
building up o ft a» tintorio t ib ie  acoraoc» co v?ill ho re* 
ca lic i»  oaly to thè  States dire©fcly nffcoiod by cucii a cl&Ui*) 

In cxaminiic i to  problen wh&bhor ih© In te rn a tio n a l e ©tram* 
luj nay lo  prò cono 1 to  havo aemiiesood la  ih© e s t ablisteoist 

of coro Motorio claiti ra is  c i  ly  a sive» S tato in  rccpcot of 

a gltren body or vaiar» oso faooo e£Oi» ilio guestìùu of tho 
•ccno rc lity  o r p re s ile  e % vhlch toa loca doali vlt& In  
c to p te r  2 abavo* ^  iss m s  poiniod ©ut tto rs»  vharo 

d lf fo ra i t  e u t to r i t ìo s  ver© c lto à , tliic  generai'probica. of 

c u s to rrty  In te rra iio n o l law e «ruoti lo  co iv o ! 'in  a  c lo a r-e u t 
naanor. X» I to  o p in ic i of S/rcnsoit* thafe Is  reguirod lo

noi a  unaninìty  of piacile© , to t  a preso t i c  e follo*?©!. by ih©
■

s re a i  r a jo r l ty  of s a tio a s . '  '  f liis  ra th o r  vara© formi«* 

la tio n  ©f ih© regutreooato necosscry £or ilio coi&t&lo&cic&sti 
of a nevr casicKiary aralo of in torna tiona l lev* doso» hovover» 
h rir~  ©ut e lec rly  ©no fttalsssOHtfil pa in i »'ncaoly, itis i 

©f practieo* ihoulà noi to  ©onfouredoil vitfc 1 2

1) So© Ctopter 2» ©ectima li»  aImre*
2) Sjfemsen» o p .o tt .  p* 102.



"imtrorra&tty of prete tia©** edoptloa'of eueh & etrlntfcnt j
and r ic id  crite rio»  for t o  estGr^oneo of ncw raion of 
eustornry in t ercat icnal lati womld# .no ¿aulii, p&ralysro'tho | 
progrosa of infornaitonai le»  mal render Ito  dortlopmaat |

t t e t a i i ,  t a p o w iu . .  |
• ■ s
©appari to  ama *Ueax tm m intalna thai tli© praotioo in  t^ostìod
«cuoi- lo  •generai* f s o l  u a i v e r o o l V . ... ,.J.t..lho G®s».tinor •', !

fcovmvor# 1® io  e t  paino - to paini cui timi*» ly  dispensi«^ with j
tlia raiulreaaaat £ot a  usaalaaus osi imiyereal aeeeptaaeo of |
th® mw m io by to intomationol casjzunltyt ti® aoor‘ hm hy j 

been l
no rcoos/tlrown open to  tho adoption of a.-"majority’* is s i*  ' • ;

?
So quoto a^ai» ¿Crea Hmst . i

■ *4 a r t  majority of States io noi eìurosh* j
Si© prua tic#  cnot Jiìwo la ta  ppplied hj ilio !

:■ cr/ox^iolsiiiJ^ m jo rlty  of : States .rìxieli hSMiost» i
to fcad an opportamity of aprXyin,:; it** <2) i

Sxis icone «m seiatea an iijportaai pria rip le , irmelyf
i t  io noi a »oro * ariamoti©«! m Jorlfy”of States tha i

io roìjnirod for t o  croatiewj of n noi# cuoi ornar;' ru lo , bai
rnihor t to t  rrsy lo  patopo t o t  tom o! a "fimctional aajority*
of i lo  sia  tea affootod or lilia ly  to ho affoctol hy t o  cncr*
Ccnco of i lo  no\f rulo* ¿Mch a " itoci tonai majority*1 rsy
eonafcima iavolve a ¿pfoaS iumler of Sta ics* to  other
oocaaioaa, hov/ororf i t  any ic >11 liappan f ia t  ih© m tocr of * S)

1) Caos« loomoitm  p# €46#-
S) Ibi!»
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S tates d ire c tly  affected by ilio création of a new rulo m y 

bo extromoly email*
Tho application of tho "funetionnl majority* te s t  ray 

be of considerable holp i»  tho opto© of maritino Motorio 

rights* As has bacii rightly pointed ont b y  Gidol, tho 

acto or omissions of Tarions Stato© connût bo alwsys put on 
tho eda,© level* îi’or inc tance, tho prosuned achulo o cono o

of 'Afghanistan (whlch le  a land-loclcod country enyway) in  a 

practico whlch has allogedly sprone tip o ff tho coaot of 

Benmarlr can hnrdly be oquated with tho coquiocccaoo givou 

to tho Desio practico by Gwcden which, boinj ono of Pomarh*o 
noighbours and a maritino Power hercclf, io lik a ly  to bo 

cffootcd in  a moli coro direct end acute jaoaner by th© 1 
emersene© of suoli a practico#

It ia  noi propos od boro to  ley  dovei a ru lo  vrhtch vould 

confina, by exaninine tho xmnbor or tho id m ti ty  of tho 
Otates vdiich . ■ t o a  civen the-ir aosont to  tho e s ta b lish ­

ment of a  purportod maritino historio r ig h i, ~ v/hothor or not 
a now and ©xocptional maritine historie r ig h t lias cera# lato 
oriotcnco# lier would th© laying down of ouch a rulo appoar
to  b© foasiblo or practicable# ■' On© carnet loso o i^ it of

tho
tho faot th a t  th© number of tho smiber btatca o f / lu t  ©mat ional 
community imdorgoss constant and r a p i i  chongos, vihich le  mm

1} Gidcl, op,oit* vol* I I I | p* 634*



mr& xzmm. f ó r 'àeaying aay xosorfc io  suoli a  mtìmMsZi /

clonica as iho adoptiou o i ilio “oxiihfiotie&l aujority'** test»  
ib is  surely is  noi a hearUnìn/; canaluelon for t :Im Geodesia 
leyycr ylao voulA uadouitolly falcono a flxod and casily  
ascortaiaabl© arulo of law# %hs> cfcaotio caulifcioaa t&lcà 
s t i l i  clutruoterìso internationci relatiotts»  ̂do» houover» not 
porndt ot t ic  adopfiou of sudi ruloc» Xnternafcìoml 1 ew» 
botili uaubla to  dose touch with. latcrsatloruil ros&ltioo» 
m a t, in  tho c carso of diepttij i ta  narra» talco duo aecmint of 
ire^ueutly baroli facto* Xfa oortaìnly cenaci ove&loolc ilio 
prcoont-day e trac turo of/Énfematioruil society» ubidì -  la  
sospoct of tuo croation of maritino hlctoxio ridili a ~ baa 
tho consoqao&co thai» in aay glvtm caco la  vliich a elssUa to  
xcsritUao biotorie ideate io raìsml» i t  w ill 1>© accasa twy to  
imrembigatù whotUor  ilio n&v end <uc«enticiiul pxuotied lias ìmm 
appllod W *tho crvcrvliBlaiiiC ra jo rity  of States tòioli Mfhorbo 
had m  ©¿»porfcuaity of applying i t* “ ^  ilio te s t  applica 4s 
aot a nuflntitativ©« bui rather a >{uaUtot1.vt?, ono* Ib is 
ergusant vas czprossly « fe rre a  to la  tha bnltod Ela^daa 
ploadia^o la  i to  Ptrhorioa caso uhoa, fox inotane©» I t  y&o - - 
contendo! la  ih© £eply tliat *the Court*a freodos to  approoloto 
«HI tho c ir  cuxoatanooc* allego! to ostati,id i a cuotouaxy ro l»  
fllco cxtcnds to  approdatine ilio re la tiv o  aìgolficonce of

475«

1} Se© p . 4?4» noto 2 sbovo#



of ito rnsoptonec g s le» %  otìior States** ^
• -Clooely ro latod  to  thè-$ueetto» of iho hukber o£ Stafcos 

Xiloli su s t  eeiiiieeco in  t l o  creati©» a i  a Bariti»© M otorio  
t i t l o  lo  tLo problen of proto«t e^ainst a p rao iica  dcrocotory 

o f ilio noriaal ' ru les ' o f la«1* - 'l a  oiiisy woirdoi may .

States ooflit to-protest uo precordi esch a titlo Iran saturine? 
Jbaà coa tà©.-protostsof ;th© protaofciatf «tato» lo ali put oa 
ilio caro lo voi, irxospco fcivo of tbeir status moaj th o  maritile© 
Povera of tao world and rojardlooo of tMIr intorbata la  tho 
arca L i ^uosfeloni

I t  uay lo  oafdly asausod t&at a pratosi; orcasat&c fron  a

e lic lo  S tato  t i i l l  s a i  pxerront i& iofln ltd iy  a aew » md in
i t o e l f  milawful « praatloo  irosa cosina iu ta  © rietosset prò*

ridai sudi a praotloa, oi,hor*iim dorOffstorjf o f fco cotxsonly

eco opta i ru loe  o f intcraafcioaal lcw# Ma r e t  w ith 'th e  ocóont

o f tho in te rn e t ional coiraaaity* Xb io» howrer* isaposoibl© '
to  stato liou jsaay efeatoa aro c&ppòood to protc-st in o r la r  to

sl.oa tlia t m  a llt£ c d ly  new m ia  of Xm no  aio ru lo  afe a ll*

Ilio irpossiM lifc^ of lcyir& dova a ra lo  m  t t i e  x^sinb e itho?

n*as q ie sr ly  roco^iisod %  variano u n te rò  o f inkoraaiional la » ,

K suo Cldol maiutalno tMfes
« il  p a ra it  tnpossiblo  d'crl&cr M  tuo la 

• rooonn&leceneo *•#« ooit rlftouxoBs&jent 
»miivcr sella*  ai oi'oil© coit espresso*

477*.
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dentai o t .tuo praotioabU ity o£. theoo rules*. ykm. applled t®
tho l'ovina gì M otorio water«# on. acootuafc of tbeoo elviou®. 
ahorteoalnc»» • wauld lo  no »toro.¿oatltied.tfcsm.-fc .rofasal io  
rooo^also' i lo  ccod't® ap;>ly ony «ormi of -cactonnry’ intor* 
na ticm l ta r , owlng lo tho raosioputoblo deridendo®  ,«Moh a i 
prooont Msot Ilio aooMtìory or custocory intoraational

y iriftilyt 11 chould lo polnlol crai thnt# m  io tho caco 
wltii Malori© t l i le s I n • cenerisi; «Uh ¿»£»4  l o . th è ,ectabUfllasnrt! 
of nitritine M otorie l i t i o 0 caco» tho ti»«? ¡Cader io of no 
d irect locai rfelevunec* I l  io# imbever »• tJaroagh ilio pacane® ; 
of tirso lliat a procunpticu of ceittiooeemo la  inforre-d . 11 . 
l a . d t h  tho fortiior offlnx o£ tic© *.t(ha$. !&#& n^Tom x^tlm  . i s .. '
' s trem inone! *':: Sai -  ■ s a i  iM ®■ pela i.■ loo .„essaot booover*-0 -  ;v 

exp&asiscd » i l  io  noi ilio • pascalo ot:tlmo i h d  solo ih© soal 
of locai valid ity  <m oa cfcàerwic® in v a ili olain* fho tino  

’faotor io r  elevaci loro » sa in  eay. otdi-ar-Malorio a la la  « 
pxml&Qìy t® thè ®stoni- ih s t  ma ta f  erono© .-est ac^uioecance . my - 

lo  àztrm fron il#

XV* ihrMf osi alienti of sfatta anthority mmr baritina &vmnf 

tho r©<^uiroueata Xiloli-.Moro. bocci,.cumaeraSGd-dove no.. 1

479*

1) *or a  isore .dotailod. diocraedoà of tho iisp ed . of a  G iallo  
a tate»« «rote«! on tho provontioa of tòta t  • a i
M otorio "tltlOf aoo cMpter' 4«’ aootimi 1X1,1! »(5) abavo*



, p roxofuieitôs fox tho astablisirocttît of m  M eterlo  t i t l o  lu  
Coaorol ^  uadorgo ooirso moâifloationo, \ñica feppliaa to  

m r t t t o  h io to rlc  t i t lo s *  l a  oxdor to  adapt ttion to  t to  

pooullcr ohorootor of tito nnri t t o  dom ln of a  ¿>tato &vû to  

tlio corner la  miel* é ta ts  au thority  î s  to in£  eroroieed ovar 
cash te r r i to r io s *  I t  w ill to  ro a d ily  ua&crotooâ iîm t cucli 

notions as »oœectiveaoas*, *oontiimity*f «notorioty* oto* 

ctoeuco with rosarA to  n a n t i r »  ’ or cao a  Booalag d iffé ra n t from 
tlm t nom slly  a ttac to d  to  tfio» \ùim ro fe rfîn *  to  land t e r r i ­

to rios*  m  wiXl to  re sa lla d , tho p ro ro iu ic ito  fo r  ra is in s  

a  prooucptioa o f aoyalaocônoo l a  « $ivou t e r r i t o r i a l  s itu a tio n  

io  thé  offootlvo dlcploy of a u t to r l ty  trj tho S tate oXaiedsa^ 
fo r  I t s o î f  t t o  to m f l ta  of snob a  s itu a tio n , l a  a  ïuaimor 

appropriât« to  t to  nature o f iho to r r l to ry  l a  «iusatloa* r,ow, 

"offoGtlvoitaso* aomaoo varlouæ fo rra  u s ie r  variouo circun- 

cloacas* m a t mj  to  remorded m  •offootivo* whea refarrln¿f 
to a raaoto  and ioolatod d is t r io t ,  m y  to  oaaoldoroCt as *i&*' 
offactive*  *hoa appliod t a  a ûmamlj populatod croa* ' S in l-  

lû r ly , ctoaaarea wliich faillît prova in su ff la ie n t es p rea f of 

m n lfo s ta lio n s  o f S ta te  ea th o rity  ovar to r r e s t r i a l  a reas. 
Mfíht to  considerad as nootlng tho ro$u lr scouts o f " o ffse tivo- 

aoco* u i th  record t a  jncrltlix» to r r i to ry ,  m ore no toffeottvo* 1

■ 4 S ê . .

1) Coo chaptor. ,4 ctovo*



control* te  te© usuai ■ senso» ©sa bo ©scoro iscd .
fior© ©ca!®# n© ro teo  ©a» te  l a t a  dova a© to  «hat-iasy te  

ro^axdoi us teffoctte© *# teontimou©*, *iì©teriouo% et©, t e  - 
s a x l t im  t o r r i t s r i a l  c i to s t i  0110.  t e e 'o l t im te  d e e te its i.te  ,

©noli caso© v i l i  inwuriebly reo t v i t e 't e a  t r i t o n i  oa lled  Uf>ea 
to  pronomice'te a lo c a i coateworcy te  te ie h  e r n r i t te u  ■ • 

lite tor io  rl£$it te  ©Xaited. SSio tribuna!» te. tem # - v i l i  , 

decide tea  caca few iie rocar! to tee  p e c u li»  oireuaotancoa -. 
oai teets o f te s t  enee* tejr rooonre© to  pxoconeelv#d. ssad » 

ab s trac t mot Iona ©£ lev  v i l i  te  ©£ ce av o li.
Xt te  © e r ta te la  n e t a  rnatter ' e f ■ prarc ©oteoidaneo te o t tfco 

thoorioo o£ te e  telfcotiveuDS©* ©£ te r r i to r io !  situ& tiom  and 
o£ thè  t r o o t e  o£ te e  M cir ©©a» orfretsOlteed e©ateKip»firaaui*iy# 

bete  te in e  te e  prodttota o i- te o  ©urite* p a rt e£ i t e  ainot*wxth 

©oaterjr. Onte t t e  noti«© ©f *o££ootiv© coa.trol* va© XnotGted 

u?oa ao t t e  re i»  -  i£  net col© * criteri©.» t e r  te© rooog * 
n i t to a  o£ tìw ew crolc»  ridfeta ©£ a  S tate ©ver & clvea area» 

i t  teoene v ir tu a lly  te^oscte te  t e  supperfc t t e  mttma 'i 
pretensi©»© to  vide pertica© ©£ t t e  h i & x  mrn m & r  v h i ù h  tìm . 

©roxctso o£ natitm ol ©©texoicnfcy w »  tecenoeivabl© te  e l i  

in ten te  and purpoteo. Se te e  no iloa  ©£ te t te e t  irono©»* te  

one fcsre te s te r  t e t t e  r u t ta te ©  in  tevoor ©f.Xiisitine aa tio ao l 

p ro tendono ©ver o a riiin «  t e r r i t o r i  ©a» tea«  v e fitr lc tlac  te « » . 

te  teoso arca© te t te  * owiae te  p e c u li«  and unueusl

4 S I .



circmnatassooo » a rls lo g  r a i n l j  front ca unucual ßoo^aphicaüL 

conf lfsiration and. e consoquont d o s o  I t o :  tilt il tee cocotal 

Stakete lead, dosala * xaay ko pxopcrly ro^ordol ao h a r t o  cono 

isolo* t o  ;.offootlT© contro l o£ tito © la te n t Stato» XImss l t

1s not r a r p r la t o  thstfcha thoory of »'M otorio waters* Ima booa 

applied malnly w I t h  renard to  ocrfcato haya w e r  -«ftioli i h r  

l i t t o r a l  States , p $  ia  w t a £ L  £ w t 9 o x e t ö i m  m e li tte jsase 

fUnctionn cs aoy Stato dees i n  I t o . te t c m o l.v/atoxc»,.. xsarewax# 

th». föooxy o f "M o to rie  wat ero" la  emersa, Io  la. faot .oaly.a  . 

latea? d o ctrin a l extensión odi tho conoopt o t  "M o to rio  1mye% 

co v i l i  Ito shom l a  tho aoxt ßectloa* . Xfc io  t o r c ie r e  nootly 

thros^h caeos r e l a t i v  to  teys, c i a t o !  oa h lo ta rlo  e r o i» ! «  - 

co b o lt o t e J  to  t o  coacta! Stato*o Hatttl&o desiai» ^ Im t ilio 

verious possili©  xKaiifeotafclena o£ a a t o r i t y  cvor is c r i t t e  .. ,

croas esa 1© socortalaod* ■ . • •

' Botii m n ie ip s l end ia to m a tio n a l cato Isar a f f a r i  m  

oppoxtmaity.. to eatabllsh o » ■. »fest fresad® -Ristori® ■-e t e t a r  far c ;r 

varlcua layo bave fcoea.. zecof&lool .la  t t e p c s t » ,. .....Jo. w i l l  bo ... - 

p re se n tir chota* the consideratioms r o l lo !  tipo» by t o  p a rtio s  : 

to  dlcpatos a f f c o t t o  thè le s s i otates s f cor tate hayo co 

iu o t ify te f  thè incorporati© » o f  ondi bayo i »  thè national 

¿ o rn i»  o£ thè clclmant state fo ra  a n ix tu ro 'o ! c o ^ c p h lo s l ,  

ccraocicsX* e t ra to f lc d  find h is tó ric a ! eiccoixfcs* ilio  c o le r i  ■ 

f  catare of a l l  t o s o  c i s t o  creso to  le  t o  l o l i o t  tlia t a 

e p o d a ! xol&tlonchlp cxloto'botwo&t-tho water area concento!'""

482*..



end' i t e  land torritoery cnolooiHC t t .  Accordine to  tliio  
conoejrfe ,tfc© tiarltlno arca, io adepmXeiiey of thè t&sd 
territery, teine e o n tro llc l nsd doniTtatod by t t f • m ià  thè  

Coastal Stato essere loca m o r  i t  riseli thè sssie-outliority end 

ao ts o f eovorolenty co it  dooa or «oul&do mr&r ita  intonisi . 
water® (libo lalcos cm& rivore). 0:® Xo^aXlty of mieli m% 

M otorio  cista  io to' lo  roesured, la  Iho fiordo o f deeoup,
*aot bj tuo ci so o f  i t e  crea affùctcd, k i t  hy Ih.® dofinitoaeso 
m &  dnraiion  of tfca aosortionfoid tha ao^miesaenoo of fo ro ic s  

pouors** ^  ■
l a  i t e  asmrd ronderei in ilio Korth Atlantic r i f io r ìc o  

Arbitratisi! f th» tribunal m io e o re ra i re& srte eo r i a r d o  ih® 

conditions reqatTùà t o  ¿u s tìty ln g  thè to rx i to r io l i ty  of teyo 

iti eonoralf and i t  would apne&r-that tte  cosaidoratimxo è m m r *  

atod t to O f  a i  a  l i s a  tfcaa no ceow atrieal »  c r i t t o t i c a l  
© rito rta  t o  d e f in ire  a bay oristod, e t i l i  lo ia  £ood today 

os recarlo  b is to r to  bay®, tho to r r l to r i a l i i y  of wMoh oanaot ■ 
lo  dotorsined *■ bf th e tr  vory naturo * ly  ^ooiaotrieal «  
o in i la r  tosi#« :. . Definiti^ t t e  toro. •bey* la  generai i t e  

tr ita ss i caldi- ■ . ’
•sai® in te rp re ta tim i [o f  th è  te m  *teyf J m o t ' 
faho iato accenni a ll  thè individuo!

1} toltirrs.dniH.«-
' • d lo tlo n . p / j ^ T  ^ ^ ^ ^ T ^ * * “ ****^
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. ■  ̂ .::'»ciretiastaa©ea tM «à far.; sax olMho itffo r sa t
lays aro to bo apprestato*!, tho mlattm ot 

■ ■ :• v : ... •. ; > j t s . vMtft -to tlao; l« g t ìJ . ©£■ pcnotx&tiosa,- ■ tM  
poosifeillty and ilio nooocoity o f ita  bai*v* 

j ■- mté&Â à W *&©■ Hiftto 1» *feo&a 'terxltozy li- 
io  ladani©d$ tlxo crociai vaiti© whleìi i t  tmn 

..ir; I to
eliorosj ilio dlotanoo tóiicìi i t  la coclxxdcd 

-ir sa  tix© ì&$wa?&:ù£ satloRS:<m tho apatr̂ earr-*-:-
oM oktor circunstsmooo not poooltslo to

•• ' : 'amarrato in  gaacrali*- *

M jaay lo  readfly ' soon# tho tritameli roforrod to 'eiesoato  

of ceosrapfcy («trldtli'and Xoa^tli o f pmatrsiÌG»w) f aatiomO. 
ooourity (*tk© poceibllltgr and tlxo "nacecalty of it e  ta ire  
dcfaxded*), ' eocmory (*tho spooial vaino ••** far tho indcotxy1*)
end to  vhat ttsy lo  rdfi’srdod ac tho sa r i timo intorocte of • ih® 
ic t  arsati oasi eaasm iìty la  goaorol (*tho dlatam e hy vicoli i t  
la  coolttdod txom tìm Mc&fsys of •natioaa 0x1 tho opoa eoa*)*
SEi©irtr ito m t: va» ' a tv tho sasso tir #  aarofux • o»ang&, 10 indicato  

that' th lo  H ot of considoratloiic ima ty  m mmi.a axfcsuotivo 
m& tliat in  appropriato ©ireumotimcofi -ssin7'' O th^'Toaso^':"'Vi-: 
ni^ìtfe &I00 lo  ta lea  'iato accouat eu e&dltlexuxl grounla ¿asti»  

fy tas sa b istorto  ciaM* . • ■ - ........
. **lìll©. tho g«rth Atlontto rjg h g rleg . A rM totiea  àward. dM

noi r@fer to  «M otorio bay** I n  particola?» .fhla.,watt a x p lle itly
dona ty  tim aow dtftmot Central -àŝ xiom- Court > o f  J u s t io a in , - 
ih& GuHt o f goaaaoa ..easo*:.,,, .ihpm. Jfca. Confi; . etatod :■ :

1} &oott, ife/rna Court Boporto» 1et corteo, 1916, p* 1Bf.
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436,

GuZí a£ Homma* booonoa- tísuotortly:.oloar. in. ...mottmx . pmwpgd 
o£ t i io : juágEiaat whom tli@. coart . o a l d t --y,:.: ■:,., .

: *A - emular poccosslo» oaoh. m . t h a t . o f 'tfc# - &u&£
[o f íonecea] could only havo la ©  mintain-od 
%  tiia ac^Aosotmo© of -th® l&rsily-of m tiontsf 
m d in  tiie coso liar© &t iscus t t  Is  1106 th a t  
.$h© odn60fljwg ■ fw A&émeá £tom\ & mrélg
poMü^^E^^uaQ^dSTvhQ pcarU o í tito uatioao* 
becouso tho. d lp lo sa tlo  M stosy.of.«orfeals 
lovjore ehowsi th a t  fox ñor© iban h a l l  a  eontuxy 

■ thoy.-lmw boaa.peolciag io '© stab ü eh  arl^fcto of.-.". 
th o tr  ovm l a  tho Gulf fox puxpoooa of. ©oiia^relal 
polioyt ' bat alwayo onth©  t o l a  o í  rosnoet ío r  
tfco ounorchfp and poseeoston which t í a  3 ta to s 
hav© aala ta iaed^ty  v lrtu o  o í  tlietx  oqvgtóI&i  
euthority*" (1/

2Ii© 0©urt vcnt ©a to  elabórete  o» v&rions oooaorodc con- 

ci&erations whleh I t  alca toofc lu to  ctecouat l a  flx&oQ %ho ' 
Ju ríd ica ! etatuo  of til© £ulf» :naatlouin& ia  p artlcu lcx  tho '

íonov iac»  . • - . , , .
(1) A projoatod ralls/ay liso  .afcartod hy honduras* -ib®.

to m ia a !  o£ whioli was. t o .  b®. locatcd  mar. tbo.'.co&at ,_of.,tho. Colfi
(2) A ra llro a d  usd&x tho control. o f i !  hclvM or e trjrtu ig

at til© CuXíf ■ y y . . y,.-.'-.: -y ■■■■■.
(3 ) A projected proloa^atloa o f a  rallxocd  .ooaaoottisg :.

tho üoal' ío taa ry  .la tho G ulí o í  íoaoooa wltli tiio ' in te r io r ' o t  :
JHoarocOJU ^  yy y yy v-yy.yyyv yy ;yy rv.yyvv: ''yyyy "yŷ .ysyy ..yy-hy.yyyn-y-yy

Tivming ¡Croa» tito ©ammratloa of tli#. p®rtloiilax . coomml©- y; : * 3

1}  Ib id . ( I t a l io s  in  o r ig in a l) ,

3) Ibid, a t  p , 704-, ...
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lu tereste  of a&oh a i thè threo riparia»  etatee, .tho Court 
«lludod io  tho i r  ¿olili ’ ocoaoaic taieroeris la  tlio oirnerslitp 
a i  tho Gulf* Oa tlils  potai tho Court liad tho followiag to 
aayi

•$ho Golf la  crarroundod hy variouo mà  ©rfcoaeiv» 
aopartecjuta of ih© riparie»  eoimtttùo* thasa 
or© of groat irportanco leeone c* they oro «Ica»

. tiaod to  great oooroxelalt tuductricl end egri- 
cultural íioYolopsíonti ilio i r  Products, Uh© 
tlioao of tho departe©«,* s in  tho tu ta rio r o f , 
tlios-t Ctatoa trust ho orportod ly  vay of tho 
Culi ©f roas oca aiad thxough timi tìulf m ot 
aleo codo tho increast«£ ici>ortatiouc*w i l )

lo a lia j  v ith  tho questi©« of tho ceojrapMcal confici* 
ra tto»  of tho Culi vhlch fo c i l i tetad tho arerò ics of cíTeotiv©
eathorlty over i t  t>y tho o s a s te  cteioo, tho Court rcsnrhod 

thati
•thè conflfuratioa cuid olliCT coudittoìia of tho 
Golf fa c ilita to  tfca eiifoxsciie&t of f isc a l lava 
and reouLations end ¿tutrcntcio ilio fu l l  
oollootloa &i iTsposfs «cnlxvat fraudo scalaci 
ilio f icca i Xov/s* * (2) to

Xcstiy# tho Court refcrxcd tic o /tho strategico!
cupcot * idiioli too lo lox^oly tho outoowo of tho coqjraphtccsl
allupo of tli© colf -  end potate! out tha tt

*tho ctrato^io s itu a ti oa of tho Golf està i ta  
' iolands io  co Mvoatacooua timi - ilio npeattnn 

■ ■ ■ dtetoa ca.i dof»il th è ir.c rea i Inioresta inorai»

1} Xbld. e t p. 705* 
2) xt*id, a i  p# 705»



*arMi provldo fo r  tho ¿afona« of tfcoir indepen­
deos» oad mrm®ím % $** CD ..... .„•.. . . . .

; : Xt .wsyrtlie eotíbined c trcn sth  and tho cuatantlvo a ffa c i 
of mll. llió;:al30V#:®o»tle»d. oorisldoratiom whicb eoaaod tho - 
Court to  reseli Its conclusions ao to  tho h is to r ie  chareto te r  

o f tho r ip a ria »  States* righ ts»  Ifcwsvor» tìmm eonsilo r .
a t io n s , in . tlioESolvoo. -  indispensable ao tí» y ara far tho 

establisliBseai- of .ea . M otorio  t i b ie  * eould ao t to ro  boa» 
deomd caffioicm t for thè coquist t io a  of sudi a t i t le »  hcd 

itr not becavf  or ilio fa c i tim i tu tho clrcunstoaeoo of ilio 
eaoo.thoy •  In  fliair c n tlre ty  -  warrant<s& a prosmsption of 
ecquiooeonee la  th# Motorio oíala of th è  r i f a r ía n  Otatos «a 
tho  pori of f i»  In te rn a tio n a l ocixsualty* i l io  io  eXoorly 

bronchi out in tho Court*s eoacluciom  whoro i t  io observad 
that tho ahovo-iaontioneci otroinnatcmcoa "eosbim  a ll  i l »  

chórate ter istia s  or eondlticmo .flint tho teaefreritera <m In te r -  
m ttonal lavr» Institutos and, procedente bove proscribo! 03 ■ 

oscontial to territorial «ratero» to %#lt» ctoalar end ta¡e* 
norial possonolo» aooorananiod by animo dominò« both paaoofui 

crii eontlimouo» and by acmiicgconco on tho p s r t  o f e th a r 

natioM e* .

1} XMd* .
2} Xìjid» ( f l r o t  i ta l ic o  in  e r is im i»  0000M  mi tovi}.-,



I t  vauld to rc ie ra  eppoar t o t  t ho co o s^ h ic a l £astor 

m  x ìq x i m  tho economie oonoiderationfl md ilio oloaoxrta af

m tiorni .ciaf eneo r i i  othor v ita ! fet cresta of to . can ta l j 
Stato • aro rslovmt... in , . t o  oataMitósaont of cui M otorio. t i t l o . I 
to tho estoni? . t o t  t o y  indicata to.da^roa of consoni . !
accordo! to  cucii M otorie elnfea by tiro n a ilo n  affeefed.by *. . .  ■ • ■ . - .  i
suolia naiioucl pretensi 0*1 j iti tbo caso of a s^aritiso ilio torio j 
elafe,,**to  aafciono affeote!** oro . t o  es tirò  in i sm attonai ;

, ■ i!

coamaìty* 1 |
Ubilo  t o  u ltfe sta  ooaolueion r e s t o !  by t o  Court as i I

rô arda t o '  ^ridicci stato  o t t o  Gul* o* lorica  ia ~ . • • {
bollore! to bo erronoouo, fa r i l#  roacoBs tfeoa furili«? j
bolo??,  ̂ t o  varialo eoa3ideratÌono cnuKOxat&d by t o  Court •

m  Vola*; festru sca to l.ia  t o  renaioiiion ot a n rriffe#  |
M otorie t i t l e  aro cortainly correot .  ■ la  faci* - tb ls  omsnor-* j
afcloa io t o  moai o to u s t iv e  H o t t o t  Imo le m  " lto n  by nny

la tc rn a tio m l -tribune! in  roepoot of t o  m U v m  tn5Ìerlyto£
(2) . ienti jv&ttfplDc a  meritino - b isto rto  elafe#........ ■..........., ............  j

1) eoo scotio«. VII bdaw'. j
2) Ano thèa* valuablo i l l t i s t r a t io n  fa? wliat hrn tm m  renard od m  

tam if osta tim i of Sitato autlxority over m eritfea arooo io  to  
lo  ¿oiind la  t o  C riebaftnrm A rb itra tion  m a r!  viiore t o  
trita rne! nont!oaSl~a«u^*tj ilio variano aeiqfcKtiou^h, uhtcCi 
'Guadisi* oowroicratj over i to  hmka  la 'q iic a tla a  wau diepleye!, 
ilio p la e te s  o f  boaoons* tè© Eeaourcsssmfc -of.th© eoa aad ilio 1

- .-•• in tta lla t io a . ©f ■ a : lÌ ^ t» b o a t ‘. { Scott# ■: jfafttM» Court - Rooort#*-v
■■'■■ 1os clorica ( 1910, at p. 130). ---- ------------- i 2~ ‘- ‘— ’ i\
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: ta -adraaeiz^  voalôüa':national c la ie s  to  h is to r io  riefcto

«wer c o rta ln  baje  tho'-'cloiisaat S ta tes  havo ùsuttlly  otrecood 

©no. o r -fiaâtiær - o s p a ô t o f  : thos© ■motiroa* fixas,:im -liiff;

opinion r e l a t i f  to  : tfeo  ̂̂ uxidicsT s ta tu s  ot bblemro B a j y : 

ÀttQraojïGonoral nsnéôlph o f ;:tb# 'U aitod  Oiatee dvrolt m io ly  

on tîxô: gsographioal! mp®otr- p o i» ti%  ont : th à t tbo Kholo'- bgÿ : 

was ■■‘boundoâ. h j  usaitod' O tâtes to r r i to r j*  ' a râ : tb a t  ’• * i h b - ;1 

lo lavaro  âm&. ao t-lead  fron  tu© e ta  t o  tbtf dominions nî aay 

fo rs ig a  nations*  ̂ Ho ;'«lao rô fe rro ê  to  - the v a rio no 

A rericaa assortions* as cx^rossod and eaforced in d i f f è r e n t  

nota o t lo g îe la tlo n  and to  th© ia ts ro a ts  o f co cartty  o i ‘tb© 

United S ta tes  involvod. ■' ■

ïho c lo san t «1 c£ configuration* d e fo a s ib i l i t j  mà  th© 

dogroo of a s se r tio n  o f so v ere ig n ij vor© re lie d  apon %  tho 

d n d ic ia l Corssitfcco of tho P riv y  Coonoil l a  tb© M reo t Tfriitod 

J3taton Callo Co* v , fh» A»* «rio» Avarions golorrarfa Co* in  do» 

c id lng  ilio t e r r i t o r i a l  s ta tu s  o f  Conception Ooj.

I t  la  f i t t i n g  to  la i ie a to  a t  i î i le  ¿uaofcur© th a t the sa - 

callad «vital in toraste1 11 o£ tía» coostol State* tùkm  in  .

1) Xiooro, In te rn a tio n a l I pw l l ^ o e t , 1300, vol* ï* pp* 733~739j
es# «ï ftXllTdri^TSÎQn'dir tito ooeioud Court o f  C o p ie s  lanero 
c f  i is b e m  C laies in  tho «Allg ro n onn» case* vtïcra Chonepoefc© 
Bay %isa tre a to d  «1 anothcrX iotorio^fcay o f tho United S ta te s  

■ on c iK lln r ^rotmda. ■ Cllooro# In te rn a tio n a l d rb itra tlo .no ,
1033, v o l. ITT, pi». 4333*4341 • 5

2} (1077) 2 A.0. y* 334 o t soi*



ie o la tio n , d o a o t  Jtppea* torhayo/boon rooogaiaeá i»

. ca..a m2£tlQlmt:grmmñ.tar:ttiovaefjttioitioa o f a a 'h lo tó r io  

t l t lo *  ca4 trexo-rolled apon calar. tn-con,itm etion M th : aM tli® 

otSicr: cosfil&oratlono ^M e^throasfc.' t h o i r ; i^ ^ t r ia t lo n  f ̂ aasraat 

iha  la fercaeo  of a» intoTnatioaaX ' o eq u iaao o n eo « '^  

tho concep t; o f ocfjairii^* - m  .M storlo  t i t l o  .-to- a  :§1t o i ■ m m  oa 

puroly .*n to l*  ;groundc9 'i*©. -.Tsar resuson o f th o  cubjeativo  

In tc reo to  of tho c lo tean t íífcato* eo conealveft' by t l is t  8 ta to ; 

i tso lf*  oro c^rually o a ju o tif io d . en tho m r l t tn o  plano ns thoy 

cxo l a  ¿joaoralf , wiifc tho  '®olo dlffoxoaca. th a t- ím tho  caso o f 

a  rra ritlco  d o t a  haced en cueh o gro&ad •  cffcetiK& ita l t  

nortiolly ¿oca a  c ren t jambar of na tto as  * I t  i s  ©van tsoro un* 

lifcoly to  lo  acccptcd tfcat l a  respee t o f "ordlnaiy* M e te rlo  

d a le s *  l a  re jc c tin y  olel&s to  .•vital*  hoye, hcaod eo le ly  

oa tho r e a l  or lna&ln&c? acoda of tfce ooast 3 ta to t C ld d

OlíCOIYCO* - '

*Co ocraioñ t des pretentiq& s a rb ltra lro 3  p e
c ó lica  qul eoro lcat foaloco puxaQont ©t oleplo* 
wsnt car do® • te só la s  cu:"'- dea la té r e ts  do 
l* £ ta t  r iv ó ra la  .*•** (2)

13 fho ro lo  of tho * l© ^ltiaato  la torooto* of t i »  e la im a t  State 
la  tlio eatablichacat of aa M e te rle  t i  t ío  va 3 doolt w ith  &t 
mzm Xcncth l a  chaptar 4» coo tloa V abovs* and tIm rlom mi 
r d t t d  tfcoro ao ¡retarda tho gcp lcA tloa  o f en h i s t o r i o  t i t le
l a  coaoral ho la £oed aleo  l a  reepeat o f tho o a p lo l t lo n  o f « 
r ^ r i t tn o  h is to r ie  t i t l o .

2) Ctdol* op .c lt*  v o l.X II. p*63if ©o© t o  tho  casa e f fe o t 33our- 
p i a r ,  io e .o it*  a t  eoa, howcve?* t h o  eontxary oplnloz
crpressod by Sox&or *&£olftao8t tfco fortín© »©  d e le c to  to
tho 1930 h a p o  C odifioction  Conforcnco, «itere ho t&vc&od 
cuoh oonaidoratlons o f * v i i d  l a t o r c a t o *  m  S u stitu ir '*  a» 
h is to r io  c ía la .  (Sarloo o f  X.o.il.i?* 1930* v a l,x v x 9 p*10£>}.
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' Thus the In te rests  of the coastal Uinta w ill bo taken 
into account • alongside other pertinont fact oro •  to th&
exten t th a t they aro clearly  evidenced by a long usage and 
recognised, c ither expressly or ta c i t ly ,  by t ’10 family of 

nations* '
Za a previous chapter the various jnaaif©stations of S ta ts

authority over a given te r r ito ry  wore- considered at sor© 
length* In manning up th is  section i t  nay bo said tha t the 
care reiuirenonls apply also to  maritino areas, with proper' 
adjustments, rendered no coco ary by the fact th a t nornally 
Stato authority ©ver ira rltiro  areas is e se rc is s i in  a m ro  
sporadic end isolated ram ar than over te r re s tr ia l  areas* ■
Ilio principio , however, remains the sarai the c in ism i S tats 
w ill to  roiuirod to  provo each a degree-of effective display 
of State authority an would ho so rm lly  expected from a S tate 
la  possession of a c in ilo r holy of water under e indiar circun» 
stances*

form ally th e  a sse rtio n  o f S ta te  sovereignty over a a r itic c  
areas w ill  express i t s e l f  by the  exclusion from the w ater 

areas in  Question of e l l  foreign vessels and th e i r  sub jec tion  

to  the domestic leg is la tio n  of tb s  c o a s ta l Miai®. O ther ira i»  
fo e ta tio n a  of Slate authority and a s se r t ions o f b ta to  sovereign 

ty  w in ,  however, bo a lso  taken, in to  account. do Quote !

id dolt



...............*Ea co qui concorso l a  saturo do m% m
¿•appropriation* ‘i l ' e s t  d i f f id i©  &*m 

proeiocr rig o u reuccaent lo  ceraotbro*
I , cxclttiitsm do eoa pcro&eo dee nawireo ”
^trassero» lo a r  eounlceion à  dea re r lc e  

''.y-;'.esum2mt'd»'lv£ ta t : r l r e r& la to t dàpacsimt lo  
, . donala® htòltoteX* do l a  ró£losa»t a t ioa,

j. è l le  tèa  dm® l , la té r c t  do l a  navigation* a o ra t t  
. éYldoc&ont doo notes p le lncacat ddr.onatratifo  

^c; " da' l a  Yole&té do l*£t&t« a  se ra i t  tra p  
...............rigoureux do n fadsiottro quo causala** ( t )

Y. m e torte...yatarat h je f a r t e .bagt», , : ;  v

A» On h i s to r i c .Vnys in  rcncrol»

Sho to m  "h is to r ic  waters* I s  applied nowadays l a  re sp ec t 

o f a sx ltln o  areas l a  gcaoralf with reference to  bodies o f 1 • 

w ater which * l a  s p i te  of th e ir  fcoing beyond th e  a c r s n l1 

U n i t s  o f a  s ta te* s  sm ritln a  donala •* a rc  tre a te d  m  tt 'they 

were p e r t of the  n itr itin e  efpurtaa&nQo o f  the  l i t t o r a l  Ot&t®* 

15̂ 13 t i l ls  ta n a  demotes a l l  waters which* owing.to an unusual 

geogrepliical co n fig u ra ti ©a e cabined w ith overriding ©sonante 

In teract® , s t r a te g ic a l  fac to r»  e tc* , ero subjected to  the 

r i p a r i l a  State*« au th o rity  l a  derogation of th e  n o rsa lly  

app licab le  r a le s  o f In te rn e t tona l law* ■ •

_ Ifailc f r a s  th e  legal. p o in t ©f Ylmi th e  theory  of 

•h is to r ic  boys* fo rse  only era aspect o f th e  wore gsncra l 

dootxlsa of »hietcrlc waives*, i t  i s  nenatiiotees free  to ©-ay 
that h is to rica lly  and chronologically th is  la t te r  doctrine

1) C idclf o p .o lf* te i*  XIX* p*  €33*



crolvcd fron  tha noto l i n i t e â  conospfc o f r'I iis to ile .h ay s*  © á 

lo ' l a  f r e t  rtorely oa öxtoneXon ©£ th io  oonocpt vhloli- tmo - •• 

eiroödy 'fre iito a tly  reco rtad  io  in  Sfcè la s i-  o c a ia i^ d . ;Eiig ,... 

fa e t i s  liar&Xy e a rp r ic ia j  vhca ano to a re  in  r t t adt fcat  a  g rea t 

irnabsr o f  bayo dioplsy  ¿  o la cs líale  a a l  iaiis&fco roXüiiojmhip 

w itlr th o  coun tries vasliín¿j tl io ir  chores e a l ;wlt!i

ilio xoiuirsaoaSo w a a l l y  omiïiaratod for-’iho  o s t a t i l s t o n t  ;ó f a 

ra x it ia o  h is to r ie  t i t l e .  I t  io  f ô l t  th e ro io re  ih a t  a  alooor 

porusal o f  tho prohloso ¿urrouadixçr h i s to r i o -toy»- c ig h t^affo rd  

a volcoao oppoxtim itj fo r  a  t o i t  or tiniorcfcaailng of fcho pro* 

fcXoaa a tto M o at on Silo ta r i e  vo tare  in  gcaorol* to r i to  rao ro f

tbe  groatoar p a ri. of th s  X ite ra ia re  -that^M o te#a,-.direattâ. ;tO; 

tîio p re tie ra  o f s rx it in o  Iris to r io  t l t l e s  d o d o  isoro-spoelfi«'

c a l ly .v i th  h is to r io  boys« . ,....•• .................„

. Coasoiuoatly th® proscai soctic » - lo  ¿enrotod-to a . dio »... 
cuestoa of tho thoory of lit et or io bayo, idilio t í o  nsxfc d o d o  

with h is to r io  valoro  otbe-r t  riaa hiß to rio  boyo*

fho o rig ino  o f .tho thcaxy of h is to r io . hoya,, go, hoch to  

l i a  ä iao tsca th  easta ry  vhai ilio ro d era  concept of tho froedo» 
of too' lililí osas' eaorjoá azi tho •pertaíount r d o  of .nodera $usri- 

tin o  in to raa tio aa l- .law« •. - Xt timo toöirno aeoossory.: t a  .fix , tho , 

P rec isa  boandary h o t-cea $hs> h i j i  coas * cccr vhich tüX 

' S ta tes  vero doocad to  enjoy a  s e r t  o f oorston 'mmorohip * m& 
tfco n o r i t im  nppartonascoo of . tho . l i t to ra l .  S ta te s  « ovar .«hielt

e re rc is in ^
coa&tsl ó ta le s  vo ro /eU  or a  p a r t  of tho d e lito  of

424.
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cQvoroicnty. lo r  obvious reasons cony l i t t o r a l  eoim trloe

wore teen  on extending th e  U n i t s  of th e ir  Ju risd ic tion . as 

fo r  os possib le end wero loohtng fo r  & le g a lly  v a lid  p re tex t 

fo r  t t e  extension of th e ir  Ju r isd ic tio n  beyond the olnont 

un i vors a l ly  nee op tod tlireo -rd lc  Xfcit* STuo geographical 

s i tu a tio n  o f c e r ta in  bays, the  cloeo linlc between then  end 

tlio 'iita tep  ty  whose lend t e r r i to r i e s  they wero enclosed, th e  

d o fo n s ib llity  o f th s l r  entrances by th e  co asta l ¿states, th e i r  

economic in te re s t  a , a l l  those and o ther fa c to rs  combined to  

an te tho bay» tho su itab le  object fo r the  in troduction  of a 

theory which was destined  to  grant to  the  l i t t o r a l  ¿States 

r ig h ts  going boyond the  normally appXieahIo ru le s  o f in te r*  

n a tio n a l law* The r ip a r ia n  States* m in  purpose was to  

advance th e  s ta r t in g  lin o  o f tho t e r r i t o r i a l  noa t e t t e r  sea­

wards,’ towards tho opening o f tho bay* 52ho r e m i t  would bo 

twofoldi

(a) ■ f a r t s  o f the sea which would have boon otherw ise 

considered as t e r r i t o r i a l  w aters, would become in te rn a l w aters 

of tho l i t t o r a l  st&tof
(b) Through. th© extension. o f tho in te rn a l w aters, the 

t e r r i t o r i a l 1 w aters wore to bo «secured from v s r i eras points 
fu r th e r  eosamrds, thus carry ing  th e  rn ry in a l b o lt o f  th e  

l i t t o r a l '  s ta te  in to  p a r ts  o f what would have boon sto ically  

°o teidcrod as the  open eon*

, ' Before going fu r th e r  Into tho le g a l problems pertaining



io  M o to r ie : X a y s , I t . nould appoer pertt& eat to - deal XrieCly..
w liii tho.'dotdL&ltloxi o f l a  cenarci* .

’■■ XrfctoXo 7t-psxeexai*"4t>^i tfca':19S8 'Cenava Qtmm&lm 
oà ' tho  "g o r r l to r la l  -md th è  Coatlsaeaa Som

rofoxrcd to' aa th a '. " f a r r i t a r la i , ;seaftnvgat!on» )..'floarin^e a \  -•■ 

t o v ' gor tho--"'pprpogos:og th è  a r t l c l e « &&t .

v *a;. w ell-sorkod- Indeate tioa ' wfcose p c a o tra tlo a  ' 
l o ' l a  cucii pròportion to  thè v id th  o r i to  
coutil sa to  c o s ta la  Xand-locXod v a tc re  erd 
cose l i t u i 0 r-oro 1£:aa a  ra ro  curvature o f thè 

- cocci* l a  lsd e u ta tio a  chaLl aot# howovcr, 
to  rc ia rde  1 tn a tay  irnleos I to  area In ao 

■ la rg a n o , o r la rd a r  thaa tfcat o r tfco e s s i- , 
circi©  whoce i la a c tc r  io  a lin o  dmxa acceca 
t i c  coutil of tlrn t la ica ta tloa#* - (1)

ttfcic d e l in i t io a  lina rcuovod m  icp o rtao t c tu sb lin g  * 

fcXoct: l a  la tcruu tia& al la*,?. ' %  to  ISIS t&oro deca s e t  esosi 

to iiavo loca aay causoaly acceptcd d o tia lite »  o£ iti© to rà  

*fcay% a  good IXXustratloa of tho cearuoio& tim i fccd 

pervade! th lc  aubjoet corvo tba ploadlaga c f  i to  p e r tic a  to  

th e  frisherica caco wìioxo caacldorablo epoca and eaergy trer* 

devoto! to  aa oiXori to  ¿a rcu ia te  cucii a  d o d in ltio n , Vfc/ 

ro ly in g  oa vorloua a u th o ritie a  »dio fcad t&ahXod th a i  p ra t ic a  . 

tu rare*  0ouo autliors voat oven cu dar co to  d is tìn g u ish  ' 

feotbcou. *fcuya* -  m  a rp ic a rla»  rcoorvod t u r , cnsXXor * 2

t) te i* . 134 (1SS3) P* Sii* . :
2) 0^0 o*g. XCdf XICharles caco, £lf,r«tirr> r .  Crai

Jfócìr-cn ts , voXTT#ri"pp*'~4£ 2 « 4 2 a l coTEIa ,  vìuTIF»
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indcnictlcas -  and *£tilfs* • a terr vlilch was rerat to  donate
/4 \

only larger ir-ioritfctlone* / &o!t a d is tk o tlo a , however, 
is  tom e out neither by law nor by practice ht~* e^d ti*o 
terns appa $sSpa)i* to to Is^exchangeablo». . •■■’■

2ho te rn  "h is to r ic  bays" Is  docisnod to  define  a l l  “those 

gxoas of water the Xcyol s ta tu s  of which * with the consent 

of a t il£3? t̂iC*3 • d iffe rs  fro Hi- drought to hraro to an
socording to the £&la rs l ly  rococnisod r a le s  of low*“ ^
CMol* ’Still? cirissg th is  definition# ear i t  i  class i t  a t the sano 
tine  on’ thn groani# t in t  tho war! * historic* la  th is  contort 
Is inapprapplets* i t  is  not t in  lays* ho assorts, th a t hoy®
a "history*# for thora is  no lay  without i t s  history* fho 
Gtatcs advcnsin£ "h isto ric  claim * over certa in  lays jeesn to 
indicate thereby that, owing to corn peculiar elrcus3t&£3®3v 
they arc en titled  to  "M at art 0 r j r h ts “ over a given lay* ^

It u sd  to to cannon ground that tin xirinciple of ■ 2

1} Geo o*g* Coloniesf in  whoso view “baya which penetra te  deep
In to  th e  lend ere ca lled  £ulfa** (Goloshas# o p .e it*  p* 112}**

2) fires the  area  known oo Jiwlmsn la y  catprloeo  a  v as t fcoly o f
i. •.'*•} • .-. - *>. •¡'f'M jtx. ss™i-i«fc ■*»*=.#*water* whereas the Gulf of he* tropes is  mm of the c.-.ali- V. *if*-*J- Ut

I r J tio n  *-iven 1
G i.io lt which
• is le s  h ic to rien eo ’ *••• -— - - - - , ~ .,,.
lo  ctatu t juridigus n fcst pas# du ooucentoixs3& dea m tym  
f^ais# eolui $a*il devrslt e tro  cux te rras  des re&laa 
Concrslonen

V

•«>»w-fe:<yiA ' ^  W %*te •W-’WP «*• t w -sp ■- *■ w - ( » * - w  -«•• ."«*•-» w» . -W* ^  .. :■- ■

*t slu tsos** (Gi&cl# o p .e it*  vol*XXX# x1* Cll}*

4} I t i d .
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h isto ric  bays did not hivo to  bo invoked .la a l l  those cases 
where tho width of tho oatraoee of tilO bay we» loco than, six 
c lloa  (that lo to  cay, lees than twice tho coci-anly accepted 
breadth of te r r i to r ia l  valors )f providod tha t tli© bay vaa 
cryralfed by oao end the carzo State* ^  I'heso ba^s are to rrl~  
to r r id , ,  oven without resorting to tho dootriuo of h is to ric  
bays* Jays .Oppenheiri: .*.

.’."Sadi gulfs and bays as arc enclosed by the lead 
- ? ■:;: of ona tmA l i t to r a l  irfeote,'■■•prid Iw u  aa.

esatr&tfo" frees tharsea not jaoro ..than e ls  miles 
. wide, eortaiiily  te rrito ria l#» ,.. (2) ,,,

; ^ilio' l^obXeh b f  ;,hi3torio bays; a r ise s , :^ooord!jii^i,.;;eoicly. 
with: royard. to -..bays :ther catrane& of osoecdB'
width’of-.te r r i to r ia l  waters* r - - - r : yr

xrfario tis  ^ c r ite r ia  Inac be a  cK fo stad  to  the past w ith tf  

tiew  to v ss ttli^ ^  ca i'iip p ay ;H alt;to :theV w iith ' 

o f ;baysyvMoh^id4̂ ..:b i2:; jh&^rdedfVT^ ̂

1} At$ to  h is to iiO ' d c J n s . ra is e d  zogur4*433̂ .... .EsX#it^4#lG*ifl.. „ beys#
:> .ces:m ib«s© stios;.8/balow* . , . . . .  - 1 ...  ■.,... ...... • .

f  ) 'OppeilllOlSf, OJUO.it* TOl* ..df;. P* .1^5*.,.'.

3} la  v ii;\r o f the Ifte* of s ^ r . r n l  a;;raevent as to  tho^ breadth 
oi* t '  o t  ’y r i t » r l s l  can, any re fe r-n ee  fvi ay*wer. *o£oi

■■■:':'va & fla ltio s"W tM ^  hr:../'



m * *

t e r r i t o r i a l  .¿oà®;' ©f .tbtf d i t t e r a i  S tates* ^  tìw e t r io te s t  

o* ihose  ,cmis3cstiono •  :asom tta¿j v ir ta c a iy  to  an amasiato' 

Boscfcios a£ tfco thoary  edt M o to rio  fcays-; -  vas to e a c e d  fcy.... 

lord -M teasarieo# che» ho d esia r od la. thè iiouso of lordo oa 

21.ioferoaryy 190?r  oa b o lid i o f Uls r a je c ty l e Cavwsrusat* 

tfcat ' oaly  lagro tho jeà traaoo  oi.vM cli deas a o t croood e ix  «ll&s 

voro.:.to- ¿o-rocardod as territoria l baya asá th a t  so czeep -
rn\

t i  oso to timi rola cosld lo  recatala od* M fferc&t

1) £fco te ro  t e r r i t o r i a l  legro* io  sood l a  th ia  Btu% to  dosato 
boy» or c o lio , tfco vaierò  of Z ittì i  aro  recnrdcd sa  In te n ta i 
tratero et tho Coastal sta to#  I lo  dioico of ti l la  torm  ^", ,uv"

• c tg h t porliaps Isole eosewhat tm fo r te a to  far i t  tei lifcely  to  
loud i t o e l f  to tb o  ri£sXeMlA2 taprcBslon flmt tho  v&tars et 
tho boy ero t e r r i to r i a l  valere# ra th o r  tim a I r  to ra  ni vaierò* 
I t  ohoald W *ToSF*la Mn&, Socorrer# t&ofc th è  noro or leso  
c lc a r-c u t d io t is o tio a  ta tu ao s in te rn a i tratero end to r r i»  
tortai watcro io o f conparafirely reo es t o r illa  and appo aro 
to to©  eryctollisM  ©aJgr in  tho conreo et thè 1010 Jiajuo 
Codificatila» Conferisce# l*xtor fa  th&t Conta-oca© doti t r io s  
end p rac tico  alfbe do not e con to t o #  t a k m  d m  m m t m i  of 
tim d ie t la e t io a  ' cslfltia&  to tveea th eee  %m  ■eato&eriee- -of -  
v a to r (eoo G idel, op*olt# ir ed* I .  pp* 44»G2)* £ho te sa  
" t e r r i t o r i a l  bay» liad alrcady  c a la c i  Mdoopraod eurroocy i a  ' 
ti® n ia a tcea th  contury# P lT lo r, f a r  esarci©# « r i  tin i; la  
1606# aeaortcd tlia t “to r r i to r io l  c u lfs  ©art covcraod hy tho 
principies of law vhloli a le e  co w ra  in to ra a l cosa •«••* Tm 
l i t t o r s l  eoa bobina u te ro  th o  to r r i to r i a l  g o lf  onde**

’ (fcivier, m pQ lgM ,d jL ijta Ì t  j*ggLg£g3f 1806, TOl* I ,  p» 104, 
s s  traao lasiS 'zraeu  frciiòa i a  tno g#1l# l^ o rn ad im  on ■ 
ilM to rto  1̂ 70.
Scia, or f i e l  a l  ficcarde» fo l*  1 , isopmratory } ocnrsn tg* p »1 ?)» 

®) Ifarrrar& (Larda) * 4 th  Serico# iro l. 160, col* 009*
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writers pleaded for a toa-stlo  test* 0 3 and, as &ao Usen
pointed out Vj Oppcahciu't *tr-3 pxassies of several Utates, 
aucli us Cc rauzr, Bole tun and B ollardt aooords with t i l ls  

opinion. •' ^  fro  practice of other dfcatss» however* coos
xruoil Uegord th is  lir& i. In tlx  nc .̂oronulnr.i on Ulsterlo 3>.yn 
prepared ty  the United nations Uccrotarlat for i t s  f i r s t  
Cenova Convention on tho unit of the non ^ l i c t  is  i;ive;i of 
various bays claixxd by tro l i t te re d  state-», act te r r i to r ia l  
toys ca h is to ric  f^cuads aivhou&ii i t c i r  cutivxocs by fa r  ex­
ceed tho vidtU of ten  n ilc s . dno.ij t t n u  ta ;s  one rdcht
hunt ion the fry  of Csacole with ca csit reuse of 1? x ilc s

#* > and
(clatard  i f  franco so a te r r i to r ia l  Uuy)f '“'/¿he Begs of

1 )  ¿¡so c u e *  Cavsrc* Lo .f o r e I t , t n to r r .s t lone!.
1911’̂ $*  512$ son aSHo K rlo riy , f  to .-Û i 

!»• 172.

i ’ll l i t  I t o c t t i f *
;t ot AtvifldS* 5 th  ©4.

4) dco tho rrorx li I’cply to  t lx  ^¿vStioanttiro su k fttto d  to
various ?.<yrorxrs>r;ts by tho freparato ry  C oraltteo  o f the  1930 
i t j j i o  Codification conference# as rep orts in  tie?*£.0.K*i>. 
1 x 1 , vol* 11» ju  n o .
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C!ukl0u r ,(16  rd loo  entrance) ^  mS. lilrnnicdti (14 id le s

m itrasco ). .«hieh or® both regarded by Csneda_■. m  t o r r i  •  

to r i  c l  bays* She co st cx trcro  czmsplo In  th i s  m&pmt Xu 
.po-rhapa tb o ;Jnstcsooo of; hudsan. Bay* .with, mi eatranoo of. 50

tiilo a  end cnbm clhg 530,000 ag,ua?a c l le a , which Is  elaixi&d by
(3}

Osaaila-as. p a r t  o f  h e r te rr i to ry *  ■
2 n s  the  width ■«£-.the-'catrone© o f  -a bay do©» m%  ©son 

to  bo, l a  i ts e lf#  o f  d iro o f rolevcnco in  tbs © stabllclrx iif of 

mi h is to r ic  t i t l e  by th e  l i f t  o ra l ti&ta* She c o l^  hcariiig 

th is  consideration  cocrn to  hare 0» the acciu lsttlon  of ca 

h is to r ic  t i t l e  l i e s  l a  th e  f a c t  th a t  an excescively ;:wldo

1) boo I'TOw: a t v* 
...._~V3X*

¿iO,

j^Toe, 
P*

>0, (1330) fo n e rts  o f, .the lte~pgrf?o'"
. ****,.. ¿f, *̂*"£6, where.. u*e .oiT̂ wSui

t i n t  th e  boy vm  in  I t s  e n tire ty  "w ithin the presen t 
boanloarifes of tbe Iroirisaos of Quebec and £etr£ru&awloir and
w ith in  tho Bxdaloa of Canada«* • Shlo f  inding was vnfc&l& by 
tiio lonsansnt Court o f A rb itra tion  la  the I'o rth  .A floatis  

c r ie s  A rb itra tio n  (see £>00f t ,  Han»» CoarO^^^aTiot
oTfIo27T016, p . 189), sad found ^ ^ ‘’̂ o ^ h a .n iT lS T iio  
Sroaty concluded between th e  b n iio d  Bt&tos - and C roat B r ita in
on 
Hi.it-

2) foo 04 to  th a  Eorwecifin cottntor-heooriaX in  th e
P r h c r ic s  case, XCJ, glaherjae ease,
¿¿ô tr-CoTwO, V3l*IX| '
one© l a  tm  berth

i'»
kfl&

reproduced*' ^ E T tn a i!

wb&re a» cx&raci/.oicicifi./iiri.iiei 
tioprishorim  Arbitrattear M s-:tm m •;t  

orwiaeVIriii&mm® vm  na1» to  various 
f  le g is la t io n  in  *hl<& th e  te rr ito r ia lity  of 

rw
Xoa .G ^, Johnston In  15 B i l l  (1934) rf>* 1*29$ a  n s rs  os* 
I s m tiv o  n e t  o f tho  tuyc which ero e l a t o d  a s  t e r r i t o r i a l
boys by th e  l i t t o r a l  s ta te s ,o n  Id s lo r la  ground»,can bo found 
l a  the  ifornrnndun on P , l c t o r l o  Bars prepared by tho ii*1I*

%£ &4&J- V, lo o ,s i t*  J>p* 0-10)*
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ccxtraapo o tsos^ ly .& lllta iQ a cjai& at tlio proeuaptioa tb a t  t ’w»

tay.l&.-Quogtìon la  c u ff ie ìo n tly  alocoly  l in c e i  taj» %dt!i tfco

laa& dosala  .0* tfco co sa ta ! S tato end ooiToaponllr^ly v o tìta»

cay. Hdtoreaco illa id ito  l i t to r e ! ,S ta to  lo « .l a  te s t»  capatilo, ot
o x o ro ls la j c ffoc tivo  co n tro l o rc r ilio bay la  quoabisn* . i f #

hjomvQTf i t .  e m  .1» jxrerrel ti ia t tfca-.. co asta!. S ta to  d i i  la . ..Sfeci

exoreleo.cucii. o a th o rity  aM ooatrol" oror.-tba .te y ,© it a  reason*

febla- isftxrc&oa o£ is to rm d io iio l : ficijulecocaco l a  th a t p sao tiee

creta b© dra’sa, tfcon tho ossessivo vldtla c£ a  bay*a en tra»©

w lll  not; proveai i t a  ie in £  re c e p isc a , tm ori M o to ria  bay*

noeatiiilo* tbo probXon o i M otorio  bayo in  geaorel cocca

t© to ro  Xoat « id i  o f  i t e  fo rc a r  significane©  end ocutonooo In

vie?? e t  tSsa oàoptica by tlto 1953 Gasava Co&tcrcnco m  t$ie tm
o t th a  soa o£ a r t  te la  ? § perc^raidi 4 , of tho y o r r l to r te l  ^

Convontion. S ita  a r t lc lo  rad ia  ao foU oyat

*Xf a  d ic tcaco  fcofcwcea ilio lof?*vat3? Borisi o t  
dii© na tu ra i-ca tram a- peia*ad*£,irbay doeadtot
efeood timntT*fQitr rd lc c . a  d o s isic I to »  *~&y 
bo draifd bev^eoa~tEòuo w o lor-w ator terbe* end 

■ tho  vo terà  crolesod tìtQmtj ab o lì bo -ooncldorct "" • " 
co inkernel vaierà«* (1)

ilio p rcv lc ion  c^rdairod in  th i»  a rtic i©  appesire i o  ¡copro* 

Boafc a  coacesslon rxtd© io  tfco' eom rtriee f&vonrir^ ttroe&kout 

tbo daU berattana e t  tbo Conferemoa tb© rc e e jn iiie n  o f a

1) Cena. 534 (1959) P* 21* (Italic.ii aidod).



tirolVQ-jsilo lix d l • Cor the breadth ©I the t e r r i to r ia l  scs* 
twoiity-four r.iles be i'#  twice tv® ctvrcosted width of th© 
mr^iasLl bolt# Ilo  adoption ©f ili© tvoot7*?oov ails- .U nit 
doparteli fe e s 't ic  o rig inai proposal by ih© Internai-tonai t e r
Cosnlpslo» é f  a  tw©nty»fir©:mil© lim it, ^  ̂  Which ":mm l a t e  
ro&ucod » fallowing ea «trxmtecat ' p&t forward by £lr Gerald - 
fitsaaarì©©''--' to' f i f t 0©a: miles* ■ ^  f i»  i t e t  Gomiitos'- :■
©f il»  19£1 Cerava Confer ©noe oa tli© lati of ih© fon reversed* 
tayever» th is  proposal' cad yecossmdo&, by a majority of four 
v o te se lo  adoption of a trac£ty*four Kilo lim it. ^  Bits 
recommendation woe carried by the Plenary by 49 vota© to 19 , 
with 9 abstentions* ^  '

■ la  a  lo g ica l ©rfcencica of the provisi cox contained i s  - 

oriial© 7# parByraph^i'p'aràgraph § of ilia cast© a rtic le -B&lpu* 
iatoa:tfcati
; * - n:..-:-“' i » « h e r #  tb s  distancit 'iifw ooa th© lovMaftiex rjoxhsi. . .. 

of tv® natural e n t r a le  points of a  lay exceed©

1 )

Cco HO Ycnrtfta?r# 8th eocsion» 199©» voi# I ,  p . 197#

3 ) Cco Valtod festions Cpnfereaco flcvtb& Xcar Ih.Q ,c.Qat_.Off;iei_aj
-'.lo o c ra sT v o ^ ^  P» .

4) H id ,  roU 'II*  f lc rn r?  ; t  n -c# p* 63.



c saliti f a stralcili” hasolino of
twcnty»2four r l l e o  c h e l i  l a  dxarajf./ithla tlio 

'i-, bey. l a  suoli - a c&racr a i to e n c X e o o  thè taasi*-, - 
n a  a r c a  o f  w a t e r  tàat io paseíllo utth &

. lin o  o f  th a t  Icngtli#* (1}

^  '' Si# '..of- tM a  o tip o la iio a  i s  t o t  l a  t o c o  cases

l a  wliieli t o ^  catrmasoiofi tlia  tosr-cacoooào ti?eaty«fow-. s i 3,ei3., 

a  e tra ig lr t l a s c i t o '  wiXX: lo  ' à re m  ■ &t B:.>oiat necrosi to  ilio , 

ea trarü#  wficra tb s  eppooisg eeasisv arè.v ao t ■ cote: : tim a ■ -te-nty* ■ 

lo o r  r i l e s  operi co co to  confor oa d i  tfc» w aters tro n  ilio . ■. 

feaediao X&aflwsr&o tho ot atrae o f  In te rn a i tratera» ■

i t i l o  p r o v i c i  G i i  *  c o r r i c i  Ì 27 i l o  p l o n a s y  s r o i  I s c  o f  t h o  

Conferente* hy 4? vates te 19# tritìi S eb e taa tio ro ^  » 
f a r th e r  rodeaos i l o  pr ac t i e d  c ise tf ic a a e e  o f  tlio-thocoy o f 

M o to rie  w atere ad raparás i t e  ap p lica tio n  .to bayo* bccouco l t  

trenefarad  ia to  In te rn a i tratera a d  tt.se 0 p a rte  O**-. *.■ *Lí.s 0

laadvards to  tho la c o lin c s  .i lo  loo^th  of vbieh loca  net oneced 

twcnty«£our c i lee# ovai ihoucJt tao  i r  su tronco csy  to  widor 

tfccn tv a e tj- fo u r  r i le s »  im e , t o  Convoatiora cdopted ly  th è  

Coaf croes e do net bare» in  tloacolvco# t i c  o h srae te r of 

M nii.^* ra lo s  « f  in i  o rn a ti « * il l& r end or© in  ti ic ir  n o ta re  ae 

£oro t t o  r acoraasdatie«*10 t o  vericma niates, suhjoct te 1

1) Cssad» 5C4 (19f9) p . M*
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t l ì s i r  ei^astuxcrv.eM  r a t i f i c a t i o n  c So'', f a r a o n e,■•&£■ ■ th e  .. •

fou r C o sm ittew  adepto! fcjr.tija Cederemo., haa. «m e listo-.forco» 

baomisa they h&ra.&ot tooa  - r a t i f ie d  hy at.Ìeaat:-,£2; S ta to s i,:.■■■ 

chicli le . th e  l i s t e r à  «anbor,.required fcy th e  C o w catio ssn i^? :

I t . io» .however# esp ially .. tra a  to  : cry th a t  ilio considerable „-a •••*• . 

mmbar q£ S ta tes  .otto .ro te i  l a  t&vovr. o f  - a rtic i©  ;7* -,mi p a r t i ­

cu la rly  t t o .proportion of, tto o .trh o ..voted■ fo r  i t o  -s&optioa. m  
co rp a sc i w ith those  who oppocci i t  Cart te lo  7» t s  a  vital#, was

approved by 63 vo tes to  6» tilth  5 ab o len tione), c e r ta in ly  re*
the :

licc io  i!;a f i o r a i  rood of /L atcxsatioacl society and e eoa* 
concisa of opinion prevailing mone tho s ta te s  of i lo  world
which r u s t  io  . a  ero ly  racconci w ith  se e s p re s s i l i  -*¿40 viewa 

0? a t  l e a s t  those S ta tes  which acsocistcd  thernclTea w ith tho 

a r t i c le  In  question fey cappertisa  i t  ta r in g  the  voting*

1} 2ho previeiena re la t io n  to  the er^  r a t l f io a t io a  by
t5io various S ts ts s  a r c . l a i d  uctai *w, *** %u,wloa «»«#**»3. 0.̂  jy*e .... ^

. T u r r i t « * * «3 Uca .(esatt e . .JSW»cloaa cs» . t|0..,.
- Siu x-ejAjiH7T r̂«>0 emanarti«».

2) to U o lo  29 o f tlJ3 Vmt
i t  elio«14 ease datò ¿owed ojtTk&ii* -2iw"A -fir? a
tV'OutireQcoosd inis'fernsii-i'it o f r a t i f ic a t io n  tstt/i tiso 
S « ^ “/S S S  < IO l9 5 9 3  X>.26). » /  a id-O oto ter .ISCO tó»  .

• •- ••- 2<v*rit#rtrt • emToonvewttoii t w  ct© »4 Xy 44 irtirtoo» ta* l*. 
^ g ~ ~ r r ? ^ f r w n 3 r o r  Ejwa’j-'r  of tto cm o  year fcjr four, 
a i t t o r l é r  SsroXy, H aiti. CcrXioile,
t S  S v i o t i l o a .  b o *  ^ ¿ ^ ^ » . i s ^ a s a i j a a

- -..X^HnVhuwr&taHdGft&cn- l a  11 Stof ■• ti»wt t  '•"#♦■ ' '■ * '  ■■■5 : '-'^  jaatWrjlw * hmw> ............ * ...... ..



''■■■■' 'thO''pSQ7Ìd033fi CSìltalSOt 0£CO tl^Sy w illi

baro eoua lu to  forco f • m*e li& ely fr-.*à3x£asbè isroblcss» r e -  : i

lo tia f ì to  fh® ^ u r i l ìe a l ' s ta tu s  o f .& fjreat'miaSJor o f -M tiierte ;

"b is to rto *  bay»*- t&ay ■ eertaisX y do- mt  o l la in a te  tk o  protilcsa '

■altosarfctav 2fc® Costerem o *?23 tuo t i r i s i  ;to  ro co ^ d so  -thi***

f&ot#T to  Mìliti rsoouiiitioa^ ì t  'tWO' a  ttfo io ld  sg ro ss im i f

'.■(a) ì--A rtide 7» pssssroj&,i>t -oii-tho lo r r l t a r t a l  a rra Con* f

vouttan  s t i p u l a t e . th a t  to re ro i» r .pravitiloaa t e l i  ao t
t i  )upply to  t2:o co*c&!ls& flslc*Soric texycf*t '  * lituo esprosaly-■

csoluOiu^ t e  premier;, or t e  rc u a ia is s  "b is to r to  tayc* *r<ra

t r e  ecopo or t r e  C o^/oatioa'o  prorisioos*

(1?) i t e  Conierà .co a lca  adontai. & ¿ala* XMiai-raaaxcanìaa
i

■Orari rocolatloa, c te itts-4  ay tuo lirofc Corsiitlioo, la  vMcb | 
t e  U nite! Iu t ie r a  G elerai tesrdxLy vaa ro^uaotsA t e  arratìso 

f a r  t r a  ctudy o f - t e  ¿urMXcal rec iso  o f M o to rie  vaio»?* in* 
c lu d iss  M oto rio  fcayo* aad £or thè oonsm lcatloa  o£ .tbo re s u lto  : 

o t  cucii c tu ly  to  a l l  d i a t e  l i s t e r à  of t e  C a lte ! Itatene** ^  

lo llou tsG  Ilio c d o p te a  o r  i t e  r  e s a la te t i ,  t e  M rtli 

C o isittoo ' of th è  C a lta !  fcatioas C alera i àeea tey *  aa 4 t e e t e r *  

1919* uaaninouoly rocae a o r te !  to t e  Gaserai icaoubly t e  

e ia p tio a  o r a  ro so la iio a  v ite ti ro-jaestaà ilio l l t e r t e t o a u l  Ira# 1 2

1 ) C ra i .  :-04 {1359} p .  21.

25 IlJ ld , p ,  50.



Com lm lm  m m  .'e». ■■ ifc ' w m tt o c  i f  aivi»^!© , to  imioytsSao
tlià staOy. of... t i»  quocttoa ■ oi Mm■■:.jurl&tasa rodino o f Me to rio  
%rat03K3#: tolaM s^M M oM oM ayc, sa i to  ruste» cucii rocosnm «* 
datienc -xccerdiag- t i»  c a ttc r  ps- i to  fJomisaioa deosao. ap|>ro- '• 
priat©**; W r  Qa 7 Ececsbor, ì%% tho C o i r s i  ¿f&cdbty usasi«  

aoaaIy;auloptod':tiiis.4rsLffe m m lxitim * -w
ic r  tho coha a£ cùrrpXctor-cco ifc m c i la  addo!, hovravor, 

tim i o r t i  ciò 7 o f  tho Torri to r ta i  he a Canrent? h i» la  ito  
cntÌro tyf xefexs c o ld y  to  fcays osaste of vMeh tolong 
to a c ita lo  s ta te ,* ^Ms intxoJuetorj rcsarl: of thè
a rite lo  raìaca aa Icporianf prsblor, MrmXy, tho gucotica - 
tfm ther aa M otorio d a t e  sey 'ho erso rto l In rosacei of a  
"rrMtMMioaa!* hsy, th a t is  to  cay# a ta f  t&ich le ©fc&Xoeed 
fcy tbo to rr lto r ic s  of nere tlsa. ano l i t t o r c i  Sfato,

B* fan m ltts-n ticacl Myg lo  ei&lrisd so Irtafestic *Myg?

Aa to  ilio •‘M eio ric ity ’1 of toro whieh aro or^loool Vy 
noro tinsi ano l i t to r e !  s ta to , doc tr ia s  a !  practico M i!» oc-oe,

1) r n t e d  l^Merv^Gr ^ r » !  QffìehM L r r?0T&*»44.Sk
. 4ìToH|TSb^, wrxèi donlTfÌs&Si j?* «¿'tTJ soj! Wv &&£$ of tao  
’ ttrHTfc roaolutioa cc-o daommn« i/4333, para* 11*

3) Casa. 184 (19Ì9) P# 21#



m *

sa tho tO‘-t$fedl& tho vtor t e t  cutìà t»*ya ato tospafci®
ttf tegaixlsff tìso _ ststes.-ef M otoria ìtays ani, c a s te  apparo-
prt& tsd • tgr tbo  • l i t i  o ra i S ta tes  cr..fcayi;©i th sn , .trrespeótlT®

oST; t e . . T&dth ■ oi.. t e i r  ©ntriso ss or o t e r  ^os^raphic# ocor-onio
or strategia .carusidorationo* S.’mc tfco tr ita r
IiSxiarxtated cs-eaxly a» 189Gt

. "Itero : itero osrctoTcral - osaste! : ..States* -ite  ■ ga lf " 
la-m . opea. uea'3:e^a»sUoca,.«C.tetìusMllx et t te  

•., eEttraaco»'*1 -u (1 ) ■:
ind Oppeatei» coesa to sebo ib is  ìrioxi wlioa ho m tataiaa

*oo a mi© a l l  ¿.nife ind bayo oaolosol by i t e  land  
a i nero thaa oso lit i;  orai sitato » fcoiw cr rido  
i t e r  entrar»© rsy lo t aro ron -to rrito r liti. Ihoy 
aro porta o£ tfce open eoa» tho serb im i bolt ir.» 
rido t e  eulfc sa i tara  oxseptud# t e y  can never 
lo  appropriai;od** (2)

2o aniorot&rd t t e  rosso» wby smXiiaaiicsml b&à» ero  

Ceaerclly ro^ardod no b ® m s  iasnpablo c i  c c ^ iir te  t e  s i a t e  

o£ M oto rio  leyot i t  m  mix to  romeaber t t e i  orna et tho  min 
m a r c a  usuali? cdvant;c& in eaarorfc ot  a i  Motorio e le i»  to  a 

bey in that tho bay i n  quoctioa »doos-isat le s i  i r  osi tho 'Cea to  

t e  doMoio:;« o£ tsiy t e s t e  ratto»** ^  t e e  srytsr.ite «ss * 2

7) l l t t c r ,  op*eit* trol* 1» i»P* 15^*1 SS#
2) O p ra te lo , op .c lt*  p* SOS* . _
3} t e  Marne/ t e r r a i  fcndolpMo optalo» no rodarla  tho t e i "  

d is ta  s ta tu s  o i  Solauaro Boy* in  coaaoo«tea trith  t e  novol 
t e i d e . i t  o£ 1793 botro sa ih® te l i le U  ro s e c i »gte Orrryft* i t e  
t t e  ¿reseti te s s e i  •^•teter-ce.dn** Ciooro* T ri*ariaticn*5 la,-i 
i t e c i ,  1905, irsi* T T T p rT F F  739 ) .  — t



reco rtad  t o . l y  t e  t e s a i  Court tsC coeeinnionoara o í  Alatesm., 

C ía t e  Ut tho casa. t e r o  tho o & ltx a l  t r i t a l a !

liad to  proaoasea os th o . te r r i to r io !  o t a t e  o í : Bay 

asid fo n a l t im i . ib  caaotitufcod B ali© ! ¿tt&toa in te rn a !  to to ra*  

Jtaoaysi tir*. rosooea gUrcn fcy.-tli© t r i t a t o  ter t l i is  íln d l» ^  .tras 

t e  f a e t  th a t  t e  tesj/y,
míú c n t í ro l7  cnoospaccod atout By [United stata i]  
to r r i to ry  . . . .  I t  causo fe be coso &» d a to rm tla n a !  
c o m erc ia l M ytaayf l t  io  not aitd carne t to  • 
cado a  roa&wsy traía oso n a tío s  to  s a o te r* *  (1)

íSsis l t  tocones evident tli&t oso of tito m jo r  censido? *

a tien e  E licli pem ib  a  £tvoa bey to  to  lam ed  i s t e  lai lile ta r i  o 

toy  lo t e  t e t  t e t  l>y I t s  incori» o ration  ia to  t e  u s tio n a i 

d o rá is  of t e  l i t t o r e !  t e t o  so  hora la  doso or la  lilro ly  to  

te  dono to  eso t e r  S tato  esd t e t  t e  r i t o s  o* cucii a  S ta te  

aro not a t íc e te !  t e r o : y .  Xt la» to o rc r»  o ta J d to iy  o le a r

t e i  tfcoso eonoidorations do t o  M U  ¿;ocd l a  t e s o  casca uiicro 

tho choros o í a  boy aro paeoossod ly  »oro t l is i  oso l l i t o r a l  

S ta te . l a  sudi, casca l t  e sa  fcnrdly lo  m i n i a t e t i  t l t s i  t í a  
bay «in j-Qt ¿ to  conno! lo  rado a  roodway t e a  cao a s t i c a  te  

t e  t e r . *  l i t e  ceoaa te  c c c im t to  a  vory la rgo  t ò r o !  f a r
t e  t e i  t t o  m l U t o i o a a l  laya ta ro  ceno to  to  eeatífiüXy 

P ic a r le !  as parta o í t e  epos eoa» exeopt i l o  r sr g tr to  t a l t  

to  ü iich  es to  o í  t e  l i t i  o ra l S ta te s  lo  t o l t i c i  in  a c c o r to lo

^  *'oorc, t e e r t o t e t o  ¿ rb ltra iló n s»  1093* mUIV* h u  4333« 
4341. ------------ -  ̂ ~  ' ~



sto.

wìtii tho ^onerai rule-o g ì ia tc ra a t  to s s i  I r * .  ^   ̂ S iia  oca- 

eidaraticr* vXie» coeso to  lo  i r g l i e l i  iii d i  iitooa caac.cs 

whoro o a ltln a - lo a a l laya aro  iavolvod, *ao'£iYoa c a p i te l i  

reco sa itio s . l a  sa  s rU fc ra tisa  caca '«ilici; erosa ss  a  conseauone« 

o£ ilio co isu rs . l a  104-3, o£ i l a  % lts&  Gáfeos ireaeol n fosh tr^ ten« 

tff. a  B rilla li Yoasol witììia, tlio Bay o í iXaady* Isp iro  Bates;/, 

ro^octsd ilio B rilla li eoatonticn, a c c o rd i^  to  Elicli tlu> bay 
vzs B r it ic h  dorsal», a s i  e rp ls iso d  tfcio to J M o s , i n t r r  o l i a , ' 

ey iì/o f a c t  t lu ts  . - • -

*0&o o l Ho X ordltrás o í tisi ley  o í Xucáy la  l a  
Ilio B a lte ! States» eM  eliipc fceusd to  ¿’o&e&gua» 
soddy rami; c a l i  tiiroajfc a  12?«;$ spasa o í 11«* (2)

C o rseu tis j on t i l o  dcciolca» jisaa tool: tho vie» t'ao ti

•Xa» re  a l croo»! f io r  itila  dosic i oa] vca t&vt oi¥> o£ tfco errurod Imadirala li<&oe¿cd t o  tu©
Bali ed dtafeoo ani li; uoa noce&ñsry to  pass ilio * ilo

1 ) la  cor^ sarzoit fesys .i le  Ltar£i&Ql l e l t s  e£ thè Yariouc ' ooaotel 
Ctttos aro ll& òly to  OYoxlap* -ìho colutisi! la  cucii osso 
vfouM lo  twually uà c&row,eat t'OUwasa..,i&c p arile» . Qoaoaasied» ■ 
f r u i r e  ville» orbici© 12» p a ra fa s te  1. oX H o  XayTtteyiit^
Bea Coave.11 i o» prò*idea • timi ilio tc r r ito r ia l tèse et cao 
PuFHol|^irrc"Tioiil4 ust est end fceyoad t lo  cc&isa ltekd$v®ry 

, potei ol' vfcioh le  ««jaidisfceni from ilio eecrest p e la ti-o»
i lo  kiadlxioc iraa v&Ich tl;o ireadth o l tiro te r r ito r is i  o#a» 

■;oi caca o f  H e' itoti»» lo  tdsoortl*'iCrr4* iS ir l I S lS l  p*C2), 
Si» p o r t a r l i  addo, fcotfgvcr» t la t  tlioeo cenerai proyiciorji 
citali aat epply *Hxre I t  l s  acaocsary* fej troaoea s f  bistorte  
it t i©  or othor spoetai oireurMitasseoo» io  d e l ir i t  ilio torri*  
ta r is i  sc ie  o l ih» Ho diatóc in  -a vay vuieh io  a i vsrltsììeo 
v ita  t iiis  pxaYteies#* (XB1&*)

25 ilooro» Istomatiosal Arbitra il sue t 1003, voi*IV, p«‘4344»
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by XI iioXvador tSiieh In o titu to l proccelin^o c^ainct 
llicereyuc- bofaro t!;o Central t e r lo a a  Court of Juctlce» Ou 
bolmlf ©£ M ta Ivolor i t  vnc contoudod tis i; M eersrec fina nob 
e n tI tic i  to  rmy T ì^ its  to 'tJio T&ltdd btfttos la  tho Culf
o t Xooccea, circa tb® Ciaf eoastitutol» e» M otori erti ixrotmdo, 
tbo corsoa' saroperty* ot thè tfcroa- slparie». eotmtnoo*

In Ito  ^ulspcnt o£ 9 rcroh* 191?, tho Court upbold tho 
eo&tontìona of 23. Salvador end tmmiMxtsly b e ll th e t tho riilf  
vaco *en M otorie bey poscccscd of ili© clm re/itcrlatiea e£ a 

ciocci c c a * .^  f ':0 Court tboa proooclod to  >asscorato ths 
oaisiderctlo&a chicli l e i  i t  ta  t t i s  eondtioio» end tonno, t. ' ». 
b y  a  c&jority vote# thats ' -

' • i te  ite ro  r ip a r ic i  d ietro  ©£ M baivcdor,
, ■ teadnrac s r l  Mcnra^ua aro *•*« rcco;;aiscl

za co-orsers o£ fthé ,m lffc vaie?#}» ercapt 
co to i t e  d i t te ra i  inrlno loglio  ìiiiic'e lo Ilio 

' cxoltsnivo proporti of oech,* (2)
Chilf of ToMGoa caco» ta/ever* rether ite r. coMorolti-:

M th thè rulco' of is te r il i i*  mal Im?, ocens to  lo a devietlem
frem tMss* ' ib is  cppcrcntly ltol&ied easo c£ ilio Tc-oornitlm
of a m ltln c tlo n c l bay co ra  M otorie boy liso cono eirer iilsco 
ualor novero l i r e  frov dcoir Inai courooc end» re fa r  as caci lo  
Bccertclrad* ho© ra t  baci f  olloval olnco ty  irxy oSx -r t r i tu r a i ,

1) 11 1JXS (1917)» p* 716. i
£) IM I , ' . ;



m *

014eX: üoml&mñ ffcie" fiéis isiona ta  *ih& aaomalío tcu t » f a i t  
notalSo dmis lo ; oyetona loctsaor fias balo» tootoyi-inoe#* ^

...■• ..mm recoR tly  t&o <*uootion o í tiic "M oio ric ity»  o í  a 

EsíX tinatim al' boy' aroso ono o '¿oro  w íü rro áárd  to  ilto O u lf  o f 

¿«jaba, tíoax d i t o s !  ty  iho vnrlotio ¿xah ütttioo es

ío sn ia s  parfc o í . ’ ro s lo a a l árab isaicre*. . dooordtaa to  iM a 

ví<s\ifth o -■ {pzXí’ án i t s  ontirXoty co n s titu io s  & . cXo<̂ e»i irnb  ,£>uX£* 

cisiil ■ t t s  watoxs-■ aro to  bo oonsocncrtiy xcyaxiioX *»** -¿ruts terri«» 

to r io l  v,•atero.* I t  t o  icen. tico  c o n ta to !  fcy ícxiii

'Arábic t t e t  fea c u l i  o í ^  oats,~ory o í h is to r ie ta  'Golfo
* ‘ í%\

tlia-s í a l l  outsláa %há "cpfccrd of iaiejmatiosaX le\/% oa tlio
crcjima tta t I t  forro 11 tito Motorice! rauta to tí*© iialy plaoco
in  necea, iíilfíriso frou difiere»;* Xuclis cotaitriccLasro too»

etresr irc ttoitfii «so Colt 9 yoer affccr yoar, for íourieon

cc**tnrioo, Evor cisco ibón» tn c  Cu! a- 5a*c Loen 0*1 es.*©! w d v d y

1} Gifiol. t r u c i t .  val* III»  P* C47» lio c ica  e a l ls /w ^  ¿ u á - s a t  
rondar- d*in tillo  caco •*»! eec ilau t co l s& Eiaxrsit es  e l ta r c r  
Xa X lrm .*  Clfcid.)

C) so© o»r. tías a f i ló la !  e te te sen i o f tlio íkudUtesfcifia Garosa-
noab as publitíicil wa 17 XoreLf 1S i7* :la  tlso Síeoca d a lly  XJU 
P ilad  allsaufiysti»  as e tto d  in  «a a r t i g o  b? va&rlos ¿s. _

■ AJ1X» (19^ í ) p e ^ 0 c l T r i i ¡ a i ;  p . oto*

3) X nít^l s*>tio«nf flan»**!
»>i~¿t tiflíTH i ml ü » l1* *40*^
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Arai) rosta tm&er Arab covoroicsty** ^

SIio Golf oJC A$aba •  utili en approsinatoly cts>r4.1o 
estraneo •  l a  atout n i n o t j + c i x  r iic s  l a n e  fisa i t a  traodili ai 
u à  polsi oxccodo fiftoesi niloa. ilio telimlo of ftrea n rA  

¿ a riif ir t ia  tho appxosah. of tho Culf* reduce tk i navigatilo 
rcrstoa ai tho est racco of tho Cali io  two m s x m ?  paccagóci o t  

a levi Lsmdrcd yard» cadi* vw la  app ron tia te !^  700 A.B* tho 

gulf curo under Arai) derisati 021 120 a rosali of thè oonauo&t 
of tho tito lo  a rca  fcy tho  Arata* la  151? tho  furba coa«ittered 

ilio uholo d ictrict csxrcranding tho ¿ulf aad u a tll tho m i  of 
ilio ¿irci to r li tar i t  foraci as integrai pari of ito  Qfctocsa»

• Ispiro* At preoeat tho p s l t  \ :a n h m  U 2 0  eli orso of fosr Statosi 
tho United Arai) Reputilo ( a coostliuG of atout 100 c llc s ) ,  
Srndi Arabia <a co asilin o  of atout 100 r tlc3 )« th o  ludicnito 
iiìnsdoa of Jordan (a ttrcc»a‘4d*a»imlf«rdLlo couctllsa) es& 
Xcraal (a oiu-r*tlo coaz tlinc)*  ilio firu t tvo « ia ieo  polacca 
iha choros ©verloohinc trio e s tro rse  of tho ^ slf, risilo ocoh 

of tho  la i  ter tiro por«casca a arali coscia! strip ut tho licci 

of tho pulì.
b h x k  m a  e tatua of tho fu lf  trac diccutsol durile Ufo

1 ) xvid.

) fare t i c  ¿cosrup 
tho g s l f
Coa,

.ieri! an i J^drosrai&iisaX do ta llo  r e l a t i v i  to

Offic ia l
£  eoo tfait&d Rat I one Cctrifoyenoe on tho -ter of;;th o . 
" lo ia! t >, e e « rosi«*
J3H’ * ^07^ t  * ìrf  * f  *
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tu e lf th  eocDion o f thc U nite! Catione Cenerai Aeeonbly, tho

rervroriontai'v© ©f Gaudi IsaM c, Kr* jJbateai*7 , o la tned  flint i

w*fco C uli of ¿pala is  a na tional tu to r i  v a io r- 
. .. : feuy,. esuli je e t  to -ab eo la ia  Arafc ■soveiroi'^ty*

Sto «too^raphical lo ca tio n  o f tìio S iili i s  eoa» . 
c iu c i to'  p roof o t I to  ruittonal e to ra a to r  •* ,»•
Emo tjy i to  ccsficuaratiea i to  Chili io  in  th o  
naturo of a  r a r o clmms felli eli acce nob1 bolocg 
to  tho c la ss  oiTIHTiSTuliJ.ionci vatarroya MM 
ino Golf io  m  Kùxxm ih&t tfco b a r r i io r i s i  cross 
of tho l i t t o r a l  ctafcoo aro bounl to  averlap *«*
2fco Golf of A iata io o f ilio eatoyery of h is to r io a l  
patos i t o  f a l l  outcldo t i c  «piloro o f intamafciorusl
lew ........... IcrcvX* in a  no r i f i l i  to  0237 po ri o f .
ilio C uli m ». £iia orca undar Xzrcal io  nofchtns 

. t u t  r tU ita ry  con tro l vitHoat eovcraiyuly itot*< 
cosnrer** U )

I t  i s  ¿ l f  f i  c u lt  to  cono Ciro hoi? th i s  Xust etBacrfcia» »

sr«r.&ly, tha t Is ra e l bas no sovereignty over cay p a rt of tho-

C u l t ' s  co a stlin e , lu t  only m ilita ry  c o n tro l, an use a r i l  ou
lo  - '

which in  itc e lf/ a t  le a st dubious •  cm  in  any way advance tho

h is to r ic  d a t a  put forward by the Saudi Arabian dolcG&io*

I t  on w ithout tbo presence o f Is ra e l the y t ilt  would c t i l l  la

cueloco! by tfcroo f ilfferont 1tates* Sheco liâ te s  havo, in

fa c t , core isp o ria n t features in  eonren, notably, that the

m a jo rity  o f th e ir  subjects arc of t ie  Arab ra c ia l cfcoah,

o p to : the core t a r e  and ailiers to ih# îrooXcs. fa ith *

Ih esc com on features, t a  ever, do not eyy&tr to  fee of eny

1 )  l e a  p ,  515 ,  n „3 s b o v e j  a  s t a i a a c n f  t o  t h e  c e n o  e f f e c t  w a s  
naie by hr* nhubairy i s .  tho fcixfcfc Goesalttoo of the to tte d  
B a s i o n s  a t  i t s  1 4 t h  c c a t i o n *  (Qm t o i t o l  I M t t c n n *  G e n o m i  
Àgoc;---biTf O ff ic ia i  Rocottf n , 1At h UcTIïïîHi^ ^

ife to tsy ^ y  u ¿ a b o rto  ! 
J u U H T j^ s t  C o to tte o  of tho 1350 Osncrm Coafcrcaoo on the  ? 
t o ?  o f  t h o  s o a ,  u t i l e !  d  b o c o r d s ,  v o l , m f  y *  3 *  S



ar&bróñoóf' ;ei&éít iateriatiO R sl les? * isoinj © la iro f .
antiona and iiofc si? ra lig ieua  croode» X m v p m g o z  or raeos «1 
sooogaiseo 'm ■ i t s ' mibje-ois ¿frai r : *  ead »ot roligioiya*. xsoíisi 
ox liisguietle groups* *¿íju8 t t  io t o a  to follow'.tfco - lino  - of 
ox-iirent fidopted fcy Kr# S tosdry  i f m n  too etrosoes tino 
nllogculy etron¿? Mu torio  di l i l i ;  oxícliis^ Istvcou lo lm  m i 

tía© Gulf of imilla# ^  á t  iho proao&t ctago of iatomatioauX 
law tho üsidi -árabim  .d a ta  i» liko ly  to  clrlfco 020 &a ea . 
n t te r  imovotioa, ia  mppoxt o i  táiioli thar© á© aot booh ta  lo  
csiy cathoritiec* fluís tro  ta ra  "Ira! to r r i to r io l  vatora* or 

•cay o l id ia r  crprcooion. rx s t lo  regardod os toiag dovoid of ,• 
®ü7 IcgGl ei£?iificenc©#

lio  oaly pari of tío  tevdí AxcMsix d©lt^ato*o ctateur&t 
tóticli accrso to  ros!; on roro tvaáifcloncl logo1 grot®4 is  tho 
p&sae^c vher© í t  io c lc to d  t i a t ,  e m í n g  to  tho peculiar g a o *  

£ x c i ? - h i c c l  configtixatí on o.t tito £u lfv i t  dos a *¡©t l o l & i g  to  
tlío claco of inteouvíi tonal v&tervapa r a i  tíiat lias aarrorasoea 
©caioca arivol m tiono l 'elrctco-to enreaftep*- -tSsus -cll&i&a&livr tfto

^ ) litro  a re la  thore ic  ccucilerab la  ¿oubt ;¿x©th£? tbe pcot 
tolctory of t i c  g u lf  i a  fa c t l-oaro e a t tito aoooxtions o f ftr#
tfu u loiiry* l e c e r d i t ig  t o  lio la ta id  "dito i o  t í o  p r o p á le s e 3 o f  
c t r o a s  a o r i l e r l y  t- in á o , t M  c a a í ic o d  v a l o r e  s í  t í o  g a l f  a r o  
Voxy c l i T i c u l t  t o  a ra r ig a io  %  a o r i l i l is a a i  o a i l i a ^  v e a s o lo *
Aa a  r c a u l t g  t ío  g a l f  vas rc ro ly  u s a d  ty  tíiipia p r i ^ r  to tito- ?* ;*w of atoar* aov igatioa * * * * Xor t ía  £-.0  rcuoon, iioslonaa
f i l c r i a  c a i l i i t t  elilps ¿o rcot apporar to  her© usoJL t ío  "Culi**
uíoXraald* la-mi ■ sta  tata of t ic  Q n t f  of ..Agola, 53 M U  (1553)»
PP* 411-41JT 41 & p » z m ?
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possib ility  of i t s  being recarlo! eo part of tho Mchocas*
■ 0**0 of tko sa in  dofieisnsioB inheren t in tills  lin o  of
argument i s ,  of course, ’ the fact that the allowedly p ecu lia r 

configuration  of the  g u lf  (namely, Its  narrow entrance which 
i s  dominated by : two of tlio litto r a l s ta te s )  docs not load tlio 

Saudi Arabian uole^ato to the conclusion that It i s  only tho 
two lit to r a l S tates  th a t  on joy privilo,sol rig h to  ut the 

estraneo of the gulf* t d illo  Saudi Arabia i s  apparently

w illin g  to recognise the r ig h t of Innocent passego through tho  

cut ranco of tho gulf to  lordasela  is  denying the usuo right 
to I s r a e l ,  which, l ik e  Jordan, poececaoo only a orali c o as ta l 

a t r ip  at the  head of fee gulf* 2be apparent co n trad ic tio n

in  tha righ to  cuggsotod t-y sondi Arabia for Jordan end Israel, 
respectively, cannot bo ouplaiusd away cinply  by the  fac t th a t

Vm H x e t happens to  lavo a  l&cloct m ajo rity , w hile in  tho 

o ther tho haslens a rc  tho m inority of tho lo c a l relaxation*  

'ilio assort ion raccor ¿is v; to  which tho le g a l s ta tu s  ct  a  

m I f  i s  determined by tho le c c i  s ta tu a  which in  protwaod to  

P revail a t  I to  c o l t r a r ^  to  equally  fa l la c io u s , I t  i s  p ro- 

cicely  tho oilier t/fiy roundi the ju r id ic a l  s ta tu a  of the g u lf  

¿atoruinoa tlx* ra le s  governing the r i ,  h ta  of p a s c lo  through 

i t s  entranoo arid the r ig h ts  o f the l i t t o r a l  S ta ta  or S tate«  

^koj:oiii# i f  a  given body of w ater i s  p a r t of the opta eoa, 

■fen tho  s t r a i t  lin k in g  th i s  body of water w ith another p a r t
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e<i tho open coa cannot to  blocked in  ti=o of peace ^  oven 

i f  tbo wato::» w ith in  the strait c o n s titu te  p a r t of the litto ra l  
Itato*ot errit©rial oca# fMs rule lac now found express
recognition  i s  a r t ic lo  16, pero^reph 4, o f tko x o r r t to r in l  Ooa

Convention» which provides that*
•th e re  s h a ll  be so  raoponcion of innocent paceare 

. -of fo re ign  chips U r  ©ugh » t r a i t s  which ears used 
fo r in te rn a tio n a l navigation between one p e rt 
o f th e  high Gom au l another part of tho high -. 
ccas o r the t e r r i t o r i a l  coa of a  foreign  ttta to .* (2 )

2hie provision  of the  Convention was not, however, an
innovation of tho Conference, but i s  rx re ly  a roctafccnest of
a ru le  of law which hod boon in force already prior to i t .  
iixao Oppeahoin maintains th a t  e otreit which oomiecta two 
p a rt a of tho open cos c a rro t to blocked for innocent pnesogo 

ovon i f  i t  i s  a territoria l ctrait, i .o .  when iba width does 
act exceed twice tho width.of the ra rg in a l b elt. Hu coos on 
to cay th a t  "it i ts  ir re le v a n t that tko strait is  not a ,

1) I t  i  a not 1st and c l hero to  go in  bo the argunont according to 
which t i e r s  i s  so peace at present botween XcraoX'end her 
neighbouro# toe,vase. tho Arviofciea Agreircrita coneltiacd be*»

... tvoos .tbs. Arab -States mid , to o ^ .& e j3 o t ' deprive the p a r t i ta
of their belligerent right?» ifcio argument does m l  coon to 
affect tho jw r il to a l  states of the  g u lf  as sun;, which i s  
■the cues ties- with vhi eh we are coaeexsed hero.-'

•■ -*5-. ;• r ‘:W ,V " ’ 1 '.-‘i; " r >• -g V : ' .,■•.:, ••••/: -'•/ :■ :h;- igC •' -■ ghg > ';-lg ' h.ghb >■/!''• :h? '1 .':' ;g!-' ■/ ; '• g _

2) Crr.d* 134 (191$) V* 23i bfcc aiopH.es of or Hole 1C, p.nra~
ersph 4;wen vigorously opposed h;r -the delegatee of um li' ' 
Arabia end the baited 4rab Hcpublic (can- on«|
Canfivrrneft i ' ^  ’V'* * of •!'- .. Mt# . *.-cou ."TTvat.ITI.
i v n v y a i  m i r ^ r a i l V T V d — .----------- *
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nocesacry tjut oaly en olt@rrtfrtivo roato teto ea tuo parti of 

tilt? U iS . It io CUfficlO iitr linci; i t  hoc »¿con fi USOf&X

te n to  1 or -.in tsm attonai

, t o c  th o  seoct tim i cGa ìì© €»Hle'Ved fcy $ » tti£ g  fo r te te  u n i 

M oto rie , cls±& to tee-;. Culi; o f  isiaba. t o t e  .tuxa; thocs>;.par1;»/.of : 
tee tu lf  td icii uro ©atelilo tee te r r ito r ia l eoa of cay o f teu© 

l i t t o r e !  fctetea lu to  : tee,. corroa proporty, ©X r i i -, i l o  oouotal 

f ite ie s , l a  'accordene©te t te  tto d o o io lo a  xoaderoi .in I lo  C u l i  

j?f Foranea caso# f c r  t t e  rcexous £ivux ntsr/o s u d  t, ©euro® 

vo iild , lO i.awrr, do u c t  apr-car to  l e  co? rcuulr-.blo u t  a l l ,  t o  

nero f a s t  te n t varioua n a t o m i  ©tetra. to  cruciai!.' l o l l e  over 

o e r ta la  pur io of t i c  ¿ u ü  ©voris?, ¿oca noi a l to r  tu  ih© lo&ct 

ileo ¿leridictel s ta tu a  e f  tl;s imH* Eh© ¿¡onerai provisión©

l'or cucii ex even tuali ly  uro to  io  t o m i  in  carto lo  12, par a*
.■ (0 \, ' .

Crapii 1 , of t o  T e r r i to r ia l  eoa,.Co>T?cntioa,

t o  co rree t Xcjal p oc ition  &a records t i c  tu rili« : a l

1949,
S to  t e

2 } p * t 1C , n *1 e lc T C f t o o ,  t e e  a r t  l e l o  lo c o  a o t  n y p ly
t o a r e  i t  i o  i r e e t e o r y  t y  r e o s e a  o f  h i s t o r i o  l i t i o  « ,„ *  t o
dolirlt t e a  territorio! e a a a  o f  t o  t o  «tfit&a i l i  m %m$ s ì l i c i I s  
i o  et veri anco r it i t l i i s  r - t e t o l o : ! ’  (ibid*), 4  e s r s t o t ,  
p u n s i  a l  t o  a r t  iole*« v o rd irs  avanci* to n y s r ,  ta l le n te  
th a t  i t  c-scludca fuori i t a  scope r r r e ly  thogo cacca t&or* 
ito torio ©laici© ìntv© alrcsdy Itoli rocapniscu* i t  tttroly is 
not m x x t  to epply to thac© cacca in vi;idi ca Motorio ©Irto 
Is loissi ©a ito  difficulty of d olir!tii\t tho territorio! 
oguo,  . • -



m *

©tatu0.:'Df ■th o  Golf út .áqaba co sas:to  t*s?e -boca o ta te !  l a  1957. 

by.tboir&rioija loadlas •• s&sltl&cr - lo a o r a  :q S. tfco vorld* víioa -  

g l r i r ^  th& U nttcm í a i  Vm  eossioa -of tho  S a lte a  Eations -

tboy: rabilad ta>t&o l&al? iba ,:m  .toteymtlogal'
vatorwágr by reoson o f  l i s  to la s :poc8©ss©d: by mero thea oao 

Iliberal State* p SM áaXe5ate;OÍ,.t&o,:»stIitóaaa8..asiiaritd . r
tliatl ■ ... . . . . .... ... ....... -'.' ........ . .... .......... . ..

•lassrueh  m  tlio Culi o f l^ a ta  lo  borderó! by 
tour oilfercat sfc&tos asi bao a. %rM U % M i .ezoccc 
of tlio tfcrso tille s  of t e r r i t o r i a l  «atoro of 
tbo foor U t to r a l  S ta tes  oa s i lb a r  eido, i t  i e ,  
tiador -te® ■ rale® ■ of -/ istoxastlonoX  ¿ lew* ■ ■-..ta feo. re* . 
fardad  as  p o rt o f tbo opoa cea **• fiie f itro ito  
of. S irca  eortte«Eteatl7»03PO» „la th© leed .cen so *

. otraits coaaoctias twa opea cesa* &or©tOXy neoá ..... . .. 
¡Cor la to ra a tlo a a l aav ica tio n  (1)

farlior l a ' tus:. debato' ther dolosato" of Ireieo fcodL ototrarrod tliat
in  tho Tiow of M© .Coireraroatt • - ■■- - • ■ -

' ■ •■ . •¿ho Galf of ¿taba by xeaaoaa parily of ito  .
breadtli and p o r tly  of tito f a c t  tb&b I t s  choreo 
bc&oaz to  fo u r d lffcrenb  States, co n s titu io s

...... iatenkfcioaal. uators ..«•****, (2j.,..-..v
SSxo Ü aíted flnpdsiü.dolOfato.i^ooolGtetl l i t e a a f  wltli th ia  

vlow f4ioa- be ■ deolaárod* tsmfe - * ü »  4 ta lf: o f . ,.áiabn i o . mot ,

botado! a t ' l t s  /  v  peinb o f ca try  by two d tf fo re a t eem ttrie s , 

2£7X>t aad Goadl ¿ rab ia , tut cea ta iao  a t  i t e  fcead ths porta  o f /  ■

*0 Ü U lt 'd  1 r t io :  a* í-eaon»! Irsa ^ b l y ,  O f f i c i * !  1 ©corda* I t i t i

.tfcid, p,..12S0*.
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furthox countries* borden, co l Is ra e l* • ^  According to  t ’io 
Cnitod Xiogdoa-delegate, thio-ifeott''la i t s e l f  cuffiood la  order
to put tho G«lf cf d(jûî?a into a d ifferen t category frasi thoco
lsst&dooo 'ln tiiiicii historio  c ia t o  "h arrle m  rocs®ñisca-'-'in'tho !

p a s t. ' ^  " ■ ■ ' ' ' ' ........

: On bofcsif' of tisis' % ltod States of iacxioa ';:f4ätegüdor;C.atot

lodge referred  to a United fctatca aiác-r«¿roiro to  le ra s! o f
11 ■ February, 1957 la 'yhlch  I t  had boca otatod that*

■ : «îîio United Ltatoû to lle  veo t in t  tho pxI f  compro»
. : hondo. iatom atioaaX  votase ..and. t i ia t no nation .. 

has tho r ig h t  to  proton* freo  teed innocent 
p a s c lo  l a  tho g o lf  cad through th e  b t r a i t s  
g ir ix ¿  eco oca the re to  • * ' (4)

â c in lln r view woe ta to u  up by tho dc&cg&too of I ta ly ,  ̂  
fo lg  t o ,  ^  Sfcrodca, ^  icurtarl:, ^  and Canada. ^

1) Ib id , p . 1CS4.
2) Ib id .

3) 36 ^oportuait of Stato Äsllotln, 432 (1357).
4) United netione. Cenarsi Acsauhly. off Iothl Ueeordn, 11th

c7nrrHSTrT !] iì^  ^

3) Ibid* p .  1255.

c ) Ib id , p* 1296.

7) Ibid. p*. 1303*
0) ib id . p. 1303.
3) Ibid. P* 1230.
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ï t  io  d u o  vortìx Sîcattonteg t e  th io  eonsootlùi'i iìm t in
t t e  Kororm am en B isto rto  B^rs propsrod fey th© United t e t i oro

S ocro tsrieè  ter tb© tiro t Genera Confere^oo oa thè t e r  of tbo

Goa# ^  tho. G o lf 'o f Â aba doos no i appear onoag f  o tega vhlch

ta ro  te s a  rooogoteod as' M s te r ie b a y s  or ero  e l a t e r i  as  each.

©ilo osinoti» o a iss io a  •  foXlotsteg o lo se iy  tho dobatò t e  th o

lia it od t e l o a a  General-Assesfcly ©a tha « ta tu o . of. te© C ult of

Aiate -  osinot b© re&ardod m  dovoM of imy insanii^, ¡Svoa
boxo ■ t e  ■ th is  resp ec t io  t t e  Saot th a t. t e  m

artic i©  publiebod te  1957# tee  lobaneco c u t te r  f-ìcilotì doo© not

H o t i t e  Culf o f A^ate caor^ tbo bay» reco^iisod  as li is to r io
,
boy» or ©Icdral ao cueh# x *

Sho tetcm atioaal te?  Conslssioa fce» te  te© psat dooltead 

to-pufc forward say cuccoctioao co to tUo "M ctorioity* o f golfo 

curroua&cd by coro thaa o so  litto r a l ¿¡tato m  tbo ground tfcat 

*tbo CocEicoioa. ha» not euffioieat data et ito  diopocol eoa* 
e©rnte£ t!*o utribcr of casso  terolvod or tee rogulationo ©t

1) i-oo U nito! te ilono  Confer ente© ©ti tVo Xaw o f I t e  Soru O ffic ia i
ScgortHT lfa l^  j.-ocarontcr ’̂ r 'T ^  *"*

2) XXolote t e  t te o r lo  f i lo n  con tenir,u liirfcwi ‘n’nn*. 6 Botu© 
do Ixoitnrrrsor: ,.i fcTHTTr'1^^ ~~ fruiTTry 57 ) pT’TOT#



m *

proooat applicatolo to  tìies#* • ‘
I&wdtixj r o to r i  to  ilio rcoo lu iion  . ndoptGd. toy tP® Siiitod 

Battona Cenerai Accecttoly on T It^ es le r,, 1359, in  wlilc* l t  

re^uostod tite In te rn a tio n a l t o /  Com iasion *bo vaiierte&O ina  

ctudgr o f tfco questlcn or tfco ¿ u r la te s i xé&m ot M otorio  
v a te rs t includine M otorio  fco y o * ,^  l t  la  to  to  e ^ o o te d  th a t  

ilio Cmmiosion MIX Miro to  eoaeom i t c c l f  vitto ifco problemi 

whot&cr o r oot E u l t ta t io a c l  fcoyo «sre capati© of tooi«8 .
(3\

ta r a c i  ia to  M o to rie  fccya* w

#1}

C* fìto o ff  ceto a f  to rri, to r ia l  c^iwffo«.c^oag...tt^ muMÌ.

'Otritag io.torri!orisi ctocrecc ocourrtss aloa& t3io,.oocat,of..
. . . - .

a  ho&9 I t- f ilg b t sia li Imppoa tini..a..boy. «Moto vms/oiirroimied. bjr- 
s ta ta i  booosasc* o c . &. rornalt.. ot cucii s to rc e »  ...eaelGoedl; 

toy tiso to s r i to r lc a  of ra ro  €«ai .oaa.coaoicX S tato  (Ot£»'. t h è ....’.

1 ) tW  -trn m ìm a k m* m l§ h M i cosai«»#.■■ -195®# lJ#r prJ069*

3} ficee»! pablicasicm s ragttrtiia#
.... ©* %aba includa aisesall6M ,..J

MXJi 
cgioo oa  ih©
lire;

19571 Solfi# 
1195®) Ptho

H ^ a  prefica«*^0** o* i-iiAa ©oca■ profsaiiati,««.
E a c a i ,  a « u B a É J ^ ^ ^ a a J 8 tJ ^ a ..(h a jr i j g eoa,



C u lto 'o f rosacea anà Aq&ba). ‘ - ‘

■ Casroreolyt tiicro  c r is to  tho p o s s ib i l i ^  tim i & hitboxto 
tmltinationsCL bay la  trsmgbt, no a  re c a li  of t e r r i i o r t e l  

chermes aloa^j I te  aia or ac, vado* tli# cwoy of a cingi© l i t t e r a l  

tìtato* fimo ilio <iuoetioa a r i  eoe fcetf mali efcoa&oo. aro llfeaXy 

to  a ffe e t tho iu r id io a l ©tatua of a glron bay.

Sii© a u th o rltle s  avaflab la  oa tliia  po in t aro  f a r  firowrbeii^ 

p lc n t i fu l ,  firn reeoon Sor tM® deartli o f Imxzicd m th o ritp  ■ 

CQcr2ù io ho tho tmt t à a t  éurlau thè  Imi co&tury »  oo •  • 

th a t  i s  to  say , sino® fh® aryo ta llif ta tlo a  o f colora m rìtix ìa  

la te m a tio a a l law * co?4>aratÌvoly l&o&tueco of suoli ehmgee 

hav© oceurxod* Slms tli© argucsafce odvoHood oa tliia  p o ls i ta re  

a  rotfcer speculativo ©liar&et« &aà tbo vìovì© ez^rocoed or© of a 

puroly toatatlv©  naturo .

Ac f a r  aa tbo " a p H ttia s  up* o f a  Som erly % fc^l8* . 
Kailtrnal# bay io  eo8ocrao& /fcho £«1£ of $oaceoa oqcuìs to  precido 
m  appropriato  ©raspi©* Sili» colf» &© w tll be resa li© !, mia 
ourroundod down to  1821 by thè  dopond-sneioa o f t&©

Spanisi* Croma, end l a  Uh© pori od 1821*1839 by fiso C o ltra i 
ALaorloag lodo ra tioa . In  1839 ib is  fodoration »uà d iesalve! 

and ove? ciao» tl;o £ulS hm  booa omlmad by tiro© H i t  a ra i 

Ctatoe* M ear^aS f liondurao ca.4 £ l  finivo!®?« ■ -
la  i t a  jM ^sont ro ta tin e  to  tl© d u r il i  c r!  © ta te  of tho 

c u lf t tfeo Centrili la-or io sa  Sauri of lu e tic o  b o li tb a t ilio



portiono of mfcer fslllxig outsido tho marginal licito of tho 
l i t io r a l  ütatQU oonctituted tho ¿oint a propwrtŷ  3f  o lí tlxreo 
of thcn* * ^  fhuo tho Court soesno * ly  iffplieatioa • to  hcvo 
takcn tho r ím  tliat tho changos t&loh hoá occvxrcd alore tho 
coacto of tho golf áld not afícot- l to  status a t a l l f , and 
sino o tho go lf fornorly *fcolongcd* to tho «tato «íiicíi poceecood 
lto  choreo la  thoir entiroty» tho solo fa s t that that. « ligio 
«tato %rxñ no» xoplacod fcy efectos# wao no ouffloiont ¿round Sor 
altcring  tho «Jurídico! ctafcuc of 'tho £ulf« J t  aleo onorgeo

tho Court1© ¿udgn&nt as a ra tto r  of conreo th&t nona of tho 
l l t to r a l  «fatoa ^as ©ntltled to doprivo my of tho othor 
l i t to r a l  hfeatoc of lto  r t£ h t0 in  tho ¿ulf# ovea thou^x uot a l l  i 
tlio l i t  irOX'SiX. m̂ ixl̂ oci jj0oii000Xoís>ii cŷrOit̂ , . cksqiv2?̂r • 0̂*
tho hay* ^

íiio decisión resabed la  tho Culf of S'onmúo casa to »  
terovor# xaat tiltil» covero cxifciolcn. and lo s t i l l  robarlo! as a  
cort of anonaly íji intoraafeienal latí* ohich doce nofc roQLoofe
tlio general rulo* Acoordlng to  Sololci

*Tha Golf of Xonceen a ltu a tio a  »/.¿icaro to he 
tmi^uo. ■ tintar oreos currouadod hy tho

1) 11 i m  (1917) p . 716. , . , •

2) flio. ©atranco .te tho Galf of 1 ene oca ±s $» m m ^oé by «leers*» •
,. ¿ua and 11 Salvador | vfcilo üoaxdnrsa om¿/purt of tho coa&t

• incido tho Golf* ■ • a
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C os^atirg  on ilio efesi f l  corco of tliio Conven tíos«
Srttol observes tîiatt
; ' *tlie principio of feo frcoôon of navfeatioa tías

proelaiaed la  tl:o îîoatreux Convention as a
prin c ip io  of in te rn a tio n a l Ion? indopondont - ■
of tfco w in  of tfcs> partios** ÍD

áccorátrg  to  feo  saino v r i to r ,  tfco Insistance os tfco fr-oe»

<ioa of navigation throifeh euch Etroits trac nreocoary bocauso*
• to  epply tfco ordinar? rulos royardins n a tio n a l 
watercf te r r i to r ia l  water® and tho open eoa to  ' 
cèrnita would to to confcr upou tfco l i t to r a l  
Stato . . . .  privilèges in  s tra llo  tfcat would not 
cocn coirpatible wltli tfco In t crosta of eoa -  
t r a f i le  lu  teins o lle  to uso theso wat ors as 
ways of cosæunloatioa indopcnlontly and not

©et to  feo d iscre ttee of the l i t t o r a l  ffei©
• *•»• I t  would bcjsll feo nero eorious as a grcat 
musbor of feô eonnorolalîy m zt importimi ©traita 
ero na*/loable only la  etica a va? t in t  sïilppfeg le  
louad to  pans through. i l s  te r r i to r ia l  wators* ■ la  > 
e»io or m ro places* of om or coverai l i t t o r a l  

'■ ¿ ta to s ."  (2) - •

la  to  the  app lica tion  of tfco abovo-rtcationod p rincip io  
to  the Gulf o f Aqaba, i t  would oppose th a t ovar cinco thè
d iesolution of ilio Ottoman Ispiro and thè e&ergonoa of nere 
thnn on© l i t to r a l  otate oa tías Moeres of t!so gali* l t  lites lo» 
©om esa in te rn a tio n a l w&torw&y and I ta  oatrouoo * " ooanootiac 

i t  &QO& two parts of tita opon sea » ûùixmt lo  bloo&cd to feo 
in te rn a tio n a l m vttlm  t r a f i le  en the  ¿round- tfcat tfco navigable 1

1) SrOol, In te rro tto n a l é t r o i t s . 1947* vol*!!* j>p* 424-4PS* 

s ) tb id . vol* I # p . 37* - ■



pascalo of tho s i r a i t  of liran  fa lla  within ilaa? to rx lio rla l
eoa of 0:10 or tiro o f tiio ll tto ra X  States* x t eleo foXloua 
tlia t ilio fa ls a  tin o  l io s i i l l t io s  of 1943 and i lo  eetaliliskr,m t 

o f tho  S ta ta  of Ic rco l la  tlia t poor aro to s a ia r ia !  f a c to ■irò »  

tha  poiu t of viow of tlio lessai otafcao of tho aa i t a  

¿u rld lcc l rosico  co cu In te rn a tio n a l wafcerway kad c irc o la  loca 

dotominod cono t à i r ty  yeoro e a r l ie r  and thè raccecoioa of 

lo rao l to  tho fo rn ir  m udai od t e r r i t o r i  of la to  s iin e  ao ano 
o f tho eo asta l S ta te s  of tho c o lf  l a  no «ay a l te ro !  th a t  : 

fonino*
I t  lo moro dìffieuXi to specula to os tho \mmXtX@ lo £ d  

lapHeatlana of te r r i to r ic i  clioarres uhoroiT a form rly  im iti* 
ustionai bay beomnsB carroonloà hy om Stato only# la  foci# 
tho in o r a i  tron i of tho tc-rrito rla i ahaa^oo thafc liairo takmi ■ 
Placo durine tho pesi 110 yoara fcos noi loca la  thiu d irection, 
ito  lusber of States Iseo loca etcadlly on thè increato roiher 
tiara on tho doerooae and yen? a fte r  yoor nero ne*# se d e re  bevo 
loca eooktag adnlcsioa la to  tlic International ccExualty* 0a 
& puroly scaàtuio fecola tvo pocslfela Solutions 8U£s©sfc thets* 
coI tosi ■ ' ■

(a) ' I t  issy bo fixguod th&t, else® tho saicro  of suoli &
^oy forse»ly conctitutod & pari of ilio in tcrnatloacl meritine 
donala, no c in jlc  ¿tato m ix  le  aHovod to  depriva tho. in i o r« . 
fcatloacl eoiscu&lty' of tuie pocccsclon end to  Incorporato i t  
Anto ito  orni rc r i t is o  domili, Ib is  principio ine fcuad non



ospre tsioa  ni co l a  artic i©  2 of th© 1952 Genova Ccuvafltton on 
t so lilrrh fcteaa. vwch stipulato©  tUafc "tho Mgii oca© le l r c  opoa

■to aU  m tlo asf a© Stato iscy vali&ly purport to eub«eet any 
psrb o f thsn to  i te  Eovorclgnty,* ^  _ t o e  I t  noy lo  oxpiod.
tbat tfe0 te rrito ri© ! cboagss alone th© eharoo ossuiot eo!i?3fl 
a lto? th© legai s ta tus of tlio water eros ani tho l i t to r i1!  Stato 
v i l i  havo to  ao^uiro età b istorto  (adir or so) l i t i o  to thero 
valere, la  coistilanca witlvthe ropulrajoats l a i !  dova Por tino 
establishment of asoli a  titlo *

(b) Qa th© othor band, I t  msy lo  volidly la ta ta ia c l tlict 
tho U t to rs i s ta to  * urliteli nm  po&a&asds-th» vthù lo  of.tba bay*© 
l i t to re !  ** ooght aot to Im put la  a vote© positi©© than aay 
otbsr natica pocaeoslx& tho eoast of a.bay-la I ta  t ó l r c iy  
«oroly by virtù© of tho faci tfcat I ta  possessi©» lo of compara* 
tlvoly  rscout ctaudlrg*

lliss© two confllctlxc pelata of view &of la  fac i, repre- 
cout dlffsxoat .upptoaclxos to tho • problcr. of tbo .relatloniiiip  
botwooa purely aatiemal mà la te ra l i  lo&&! lui* oraste, ¡Ĝ oco 
immising ttB "hMgemw of iafcormtioaal Isw wouH la  a l l  pro­
b ab ilità  cutccrib© to ilio Xtrot cujjoatioa, ubilo e tta ro , moro 
preoccupisi wtth. t v.o apocrifi© in tcrosta of tho l i t to r c i  s ta to , 
aight prefar tho la t t a r  eoacopt* ho cloar-oui aaswor to flito

' £29,

D  Ciani, 504 (1953) p* 27.



/«»sesti®».;!® ^  i t  to e : i j  that t!»
-poecible clash. of opinions m  this', point :i^-W;.*e£c^e&/ixo . : 

y<3t1 au th or ’ .lHùStratiòa' o f  th®11 strong1: lapash’’ wtilcfiTiaioySsts 

■ xocohing: far Myc®d <titoa purely legni salterò ax® l i t s l y  to 

fcavo o a ; t ^ :v.pioo®ss.:of shaping 4 h è -- iu # d ^  

international Ilf®.

<>
Historic water« ot?;or thr.n Motorio Imyti,

: .A :■-; •/ .¡/'jy,- ' y ; - i ■ . ./ii:: yy/-'/* ;jy:

. ; joilowixis :%hB \ rnmTg&mm: ef ; t l »  : of ./ M et

tii® dootxi»® of Motorio gators bogoa to to applied also to -•
other vat or area® which soeto&d to  f u l f i l  the ro^ulromai® 
s im ila r to  ihoso ®m which the c l  rim to  an M oto ric  bay was - 

founded* - ,  - ' .

A* Hist axle rlrhta of dalimitation«

Genorelly epot&lxc i t  right im  cold that the f m i m m  

«Xaîrq to M otorio  waters aro In  fact claims to en h is to r ié  

gtfH? of d e l ir i t i^  territori®! waters i s  a rasswr .which



531*.

co n s titu te s  a departmro from iJdrwual. .method of delimit - 

ation* ^  ^

1) '¿coordlsc 'to  dolmsoiit *m xogmO» tfco .lanío mmttmx o f ' " ■ i 
. . :j&ethoda te rr ito rio ! ,.w a te rs ...***,.t o s o ,  r© to d o  |

.’ aro th c o ro tica lly  pooeibl© *•••
(a) t o  liarwesiao notliod of osla# t o o  l ia o s  ' cotí«*" ¡
n o c tia s  tfeo IieadlaMe o f taya aad tho, ottiorsost is la n d s , • . *i

. is lo te  aad retío*  aad aeocurias th© te r r i to r i a l  ncnx txmx i
. tiloso Meo lia o s  * ..*  th to  so tho i ncy coaorally  lo  des* f

e r ilo d  as f i e ‘#hesd laa i thoery* ****** ■ ■-■•■• * — í
m  A. xasthod Imom m  tho comM.or »aros of , . . I

-.. ■ clreloe.ssatbod9 ***** .. , n , 1<o) A Kothoá» isx&m m  tho trag,o.,jrgr^.lele> thSM i ooasisto i
. o.f dr&wlra m  tfe»-ehart a n ...t ba ..« « a Mí o © ■.,* 

so rany t i l o s  out to  coa fron th a t coast* lino .* .*  (sos i 
■ Jolmeoa* 1 \ XC1Q (1352) j

* ' ** *. t. - ««W14*w ■

"V Ì/ X  W  ’ •** d? t# "" «A* «*...*■ * SU* y  *.*’•>* w  ^  v    ^  ___

oabls-alo^g a.yexy; te io a tM .e o a » t* lira :tìttoà"ÉÌ^ P a t o f  
northera Borwey *•*••: 3fco ares'„0f c lro loo  itòthòd W -d© . ■■ '

. I t e i t i u f  t e r i t o r i a l  eoa io  raalxy  tho isrere®  of t l a ;" ' 
proc oro no od fcy a-chip to  d is«nror i&ettior ' elio -In la©! da «*

.putaide t® rrito rlil/,tia to ra  ,«»*-any-perso»'.©si t o :®ùm% '

..violiti^ to .d rao  t&o I l c l t  ©f.te rrito riiO , water®. ©a• a  e h W  ;i 
■ te » « ,a r ts,mf.-tW:miXm radimi feo su a liù ih © -to a à fc jro f  1 
tJs> te r r i to r io !  sea t© lo  fow? mia®} trm-art-infinito-■■■■ — 
a n e to  o f-po ta te  alenar 'thè -epeet* - l a  teoSmloel " :i
tho otttor .lino, o f 'S o r r l to r ia l .. im torà ,is  thoa forrwSnbV ': 
ùu%m *mm€io t« f:.,of tbaao aroe<(« (ilM *  ps* 1
fa r, a  cenera i ‘ dlcmtcoioa of.tlio  proli l a i  o f . d o U r t t tm 't  e rr ic i

A i ,

s ©a »- - • iW  (1930 )
*

« i t m . ' p í T E c S : ^ : - '* S V e r t « o a Tü i¿ í
‘ i i ^ fo ? * t S 'itidSo.n1; l a  t i»  y ish k lo fl «aso as » s s r i s  t o

^  t o  aartlds'-to^ifee ’- a i a i n i t o ^  ■ I r 'l*e  Cosrt* -see- -
í?^,tr2S lft,í'*fnlia.líorv-m-laa fleh iirla#  Caao* in  28 mth

¿ a ttó á  applloatloa- o f .- to  .aros .of elrele8,.i^ttu»a.*ee .-
oAm IC*T» f is h e r ie s  oas©» llo M ifig » ..Or6l,„;Arfyrmateg l^oca
üissts* ro l  * XX # PP • *7 52 •■? 53 (Anaos 4*2 o f  .tiio. United ¥ün¿jtlos.. : 
fcoply). .................._____________________ ______ __.....

ñ



Sìlio 1930 liscio Codificatici» Conferece©'rado m  a tte e p t 
to  regú la te  tbo q.uootioa of th© raancr. o f do ltrita iìcm *

■$h© Coaforcneo» fco\?overt p ro re! abortir©  esd trofeo up i&Ciout 

zc-achias ogrecEGiit o» a»y ot.tto eubetent i t o  polaco nal tbo 

m attor rccaiaod uacolved* 11-50 • cm iro v e rs ia l naturo of ilio 
Eufeiaot was cleéxlybroii^t o»t l a  tho. p ie a i l lo s  of -tho./ :

P artico  to -th o  Migliorino caco oliera a ^r^a t l e a l  of ih© 

mrgurcnf' tu rn e ! ©a tho f&ct whotfcor ilio rotdusd of d o lir iit - 
atrio» by utraigìxt ta so llao o , ito applicd~by £arvhyt Vas v a lid  

l a  In te rn a tio n a l law» Sito U nito! Elación a rs e r te !  ihnt* 

fro»  tbo rep lico  tfcot Und beo» c irc a  by tbo variano corar»»' 

monto to  ilio suefftiosàairo c u tc i t to l  t o ’tha»-fcy tho Prepara- 

tory Coc&ittoo of tho liscio C o liflo a tio a  Conferece©, i l  

c lc a r ly  esorged th a t * ilio "kc Jo ri ty  ©f '***« ^vcrononto  uiiìeh 

ro p licd  to thè ^acotloa fairoured thè saia princip io  th&t ' tho 

t i l o  sa rk  oa th è  cea rt la  t t e  base-lina*11 ^  ’3&» United
finedoa tisi» cfcallengod tb® v a lid ità  la  in to x ia tio n a l t o ' ,  o f 

tira *Iiorwo£»l£t» oyotcs.* of etraieb-t tóso—linos* Xb sic©
contended t t a t  only «orwoy# fiwodon* Poloni and ilio Soviet 
traimi Irai mtm mit l a  fa rc a r  of the "iioadlasá tlioory% and 

ve-nt oa to oubrdt th o ti ■ • *

132.

15 ICC »Moíiorios caso» fftoodlnfy« Orti!.irctinc-nto, tocaronte*
vo i *1X7^7^46 *



--.-,.»3320*8 àooa eadrfe a gmoral, ru lo  o£ in te r»  .
national Xtxsr rcyalrinc tx Stato in  principiò 

-... t a  d é l ia i t  I to  fâaritüsô fcslt by, rsierena®. ta  -  
tbo tide  tscrfc on ito  párele a l ooaat ma th s t 

■. ■ esy departaroa; i r a s  tl i ls  .■ b&0&*Xl2&& hav$ t e :i te^ 'v '-ny;
: ¿ustiíiod ao fa llin g  uader oco c f t te  spositi- 

oally  roeognissd exoóptlo&o «♦«* -Sorway-.is '-a. ;v. 
tonni by th io  cenerai ru le  oxeept ta  tha e s ten t
tîia t ote m . m  cm  ostafcllo.li an h io to rto  ..... -
e n titliS tt ter t a  exceptions! mxitlxso terri* ... 
tory»* ( l )

; ïho fcnltod JOsedoa &fc i t e  cano t in a  teotm eod t t e  m t t e l  

et teo n stltu tin tf sa  Isa^lnary coaetllne  by. i t e  jo in te^  o f 

lin o s  boiwoon ili© estrone palato  selectod e x b itrà r tl jr  slang 

i t e  eoast* . ^  m  te in e  ooafcrary to  ia tc rm tio a a l  tm*
beruoy* en i t e  o t te r  hotel* cfiln ta lnai tfc&b wn l l a  R ettelo  

du troco  parallè le*  a i  eo lio  do l a  courte tangente ne pouvant ; 

• #*♦* ê tre  consldoroos corno par tino règ io  ceneraio

du d ro it  ia to rnational*  ^  ond west oa te  say th a t'th o "  ■ - 

" te a d ta d  ■ theoacy* wxu». t t e  only pr&ctloable. itethod. iâmm. t t e ‘, .. 
ooaet tías tro te n  «p ' by. lad&xfcotloao oad, in su la r  fo rrn tio a s  . 
o f f  »M ie dênying .--the:ertetelo©  et■'a-ral®v

o f . in te rn a tio n a l -law in  f a r o » - o£ t t e  ■ t e c o  p a r j a i ^ a ^ th o a ^  * 2 3 4

t )  Ibid* p . 432*

2) Ifcld*
3) Ibid, rol* 1 * p# 403*
4 )  . Xbid*:.p* 4 0 6 * . ÿ;



Jterway e ls isc d , that, even i t  .cask a r u l e ' o z la to d , -  dtt . would 

not bo b in d in g  on  h e r ,  because ebo *?ar w  attitude ooa- ' 
s la n ts  c t non-eauivaitto & »aaifeeto  a on roftto do X*&ccopifcil^ 

• 2x.0 Court found* by eight to bos to four, th a t  iho v 

Norwegian oya-te* of d o lia i ta t io a  v/as. not. contrary , to  inter- 
national’' 1 m *  '■:■ In  view of th© peculiar .‘gee^aphicrax-;. features 
of th e  Korwogien coast t i e  Court hold that*  ' •

*thG lin o  o f the 1ow-wufeer saris can no longer 
b© put forward an a  ru le  rcq u irtng the coact '
lino to  bo followed in a il  its, c ta n s it ie o j ... 
nor 02a-ono speed: of exceptions when: coat«»

• - ■ ' 'p la t in g  ea-ru&gad^ ooaot l a  detail*--- mmi:- -:: - :vl 
a  coast* viewed as a  whole* c a l ls  fo r tho 

-  "' •' ' '■ cp e iio a tlo a  o i a -d iffe re n t -iaethod. - Bor can
. m h  characterise m  exceptions .to th e -ru le  the  ...-. 

cany dorojafelons which would bo necccsltafeod 
by each a  rugged coast* flic ru le  would ate-"™'-' 
appear trader the except ions***... (2 ) ........ -................ \ ..

: - •■ ■■: : this -passage' o f  the Court *<» - ■ JudgEmt -In# = w d h tis c r i t i c :. •■:
cion on the ground th a t  I t  was not clear*  to  quote Johnson*

•vrho&hor tha  Court iafconJLod to  r e je c t  the coast-lim e ru le
as a  .rule.. ttf.-.iatornaUcuwX law altogatlicr..**»# [o r jaarolyJ,....

re je c te d  thoh e t s s i - l t o  .» lie  ■ as ■• a . Mn&tag. .n ilo .-m  If away**

author' espressos the „Tie# .th a t th© Court • did* m  1 2 3

1) Ibid* u* 412* ’ ■ -

2) XW'sopcrta* 1951* p* 139* -
3) Johnson* in  1 IC1Q (1952) at p* 1$5<



fa a t ,  a t t o r i  to  d ic ia a to  th io  ru lo  a n ttro ly , im.1̂  in vici* 

of tuo oanoiderdblo crray o í .euthprltloo. Ui ffcvau* of t l t l s . 

r tao  *1 ^ lt prcforrcd to  ualorsiixw i t  by f ir o t  cam bi«» i t

viltà t!io tr a ce -p rr a llc le  Jssthod cavi tfcoa à im ice ìn s . i t  ca
■ ■ ; (2)irp rae tlev ilo *

2h0 court rocortod instoad to tha ^ o n o ra i d irec tio n  o f 

tào  cocot» «othod, tdiieia consiste» m cord ire  to  tfco Court,^ 

«of e o le o tia j appropriato p a ia te  ot i to  lovr<mtor ¿arie rad 
dr«3**xuw Etr&i^bt ■ t>aso*liao3 botr»ec& tacw# , .. «ulto paOwQ^o 

of tuo Court*a:',3uJünoat# 'ài*'voli ^  th0 P ^ m ip lo  m dorly ins 

l t # beve a t e o  coro «ador eevoro d o c tr in a  e r i t ie i s n .  Sito 

Court*e ctatoKont/accordiiJj t o ’t&icH tbo " to m n l-d lx ec te ca»  - 

o f *• i i io c  oeot11 jooihod» ss in te rp re tad  by ibo court § liad beva 

follov/od by coverai o ta tes end t l r i t  l t  b a l waot oecoustered 

obJcoSioa. o« J i t e l j i o  V  oifejr « a te a » , - W t o  l»en ¡caí. 

by Saldaci: tòo asserto  th a t *tho Court eppears to  havro md© 1 2

1) l'or .iba s a la  a u th o ritie s  <m t h i s  • p o tó  : seo . -fcsldoekt : loo*
c it#  a t  j># 131# ............  ’ . .

2 )  S o Ì M B Ù t ì f  ■ l O O . C i t *  a t  ■ J»p#  1 1 6 - 1 1 7 #  •■■■'■ ‘ •; ; ' - ;:

•3) XCd.litports» '1951 t'P* 129t ' oso#-hotrsrort ‘-tho-diesm tiagv 
‘op la ioas-o f Judges Roed (ibid* p# 1C7) aad Stoltais. {'Jbidt '■••
p* 161} wlvo both r a l l ie d  to  tb s  coactadlas p rinc ip io  m  to  

•■ tfk&b they regarded os '«« "©ctc&ligtod ru lo  of in fe r ra i  io m l
...... law* v ...  ̂, ^
4 )  I b id .



a to io r i ty  p ractico  t cv M ola of o ccworsa m io  of
euctanaiy l a ^  B o ie r r to  to  tho 'ln troduo tioa .tjy  th®
Court of vcrìcus eeon-xiie-M storio coroide-rat loas .os cappio*

ricritaxy fac to r e cocfirriiBS end wo» l e t i c i a s  tho »ccncxel-

¿ to c tio R -o f-tà s-co est*  r;0tìi3d» t o  coso vxitox po lu ta  out

tlia t *t!» Court• e c r l to r ia  ♦ *.* .a r o .co...f l c x i l l o ^timt thoy ,

rmi© tho v d id i ty  of rsny c i a t o  a  c a tte * .o f  (p ecara is

ilio cenera i d irec tio n  of tho pigoloni e cast Xcavoa ruca to  
....... (M

aero opinion** v • . - •
aso ijovcXtì- of tfcio àadsssat, f*oa tho pois* o f r ie »  of 

Ilio CO-Siili O* C T.S'TÌtiiC .•.tei'.rie t i f i o  t I le o  i -1 ÍV.0 

focf t l n t  f io  Court ycoo£fiisof. 0-1 M otorio  ri&nt io  coy-ciò  

« .to ro , e c r tr tn s  no* fro a  w> M otorio  e l r i a  to  a Ciros «¡roa 

of « t e r  -  00 la  tho ceno v t th  M otorio  c i a t o  ovas hn?o, fo r

iaotoaoc, -  ta f  f ro s  ca h i s to rio  rVih.t to  d o llr .it t s r r i t a r i c l

tratero -in a  s irc a  rata-car*. .... f ho Oeurt .fornai .tfcati, ..

*tfc» sotiiod of linei*- oatafclichod, t& .-
th a  Sorvsglott ■ oyatim ■ ♦ * * * Pad luca cascoli"» 
deted ty  a  • coastant .asd- cufiieicz& ly Ime 

... parse tica# ,1» ,tb.o. iacQuaf... tM e li.. Wigi u t  S itado . ■.... 
o f genrernsouto tc&se v i t a s e  to  ilio faofc fiuit

1) „allook, in  £3 « Q  .{1951) P* 143.

2) IU d . .



\ m »

..........  . . ¿id aiot ocasoidor i t  to  mí oautrary  .to ..
intcr*iatlonal Xas?**1 (1}

Xt v i XI fco nofcod that in t ‘o eot&fclinhrseai of tho 

to r v o , i t o  s y s to *  two laotoro-vora roganloa etc v i t a l  by 

tl'ic Csurtí • '
' . (a) s  eonstast « 5  oaffic ionU y Ion" p rac tico i msd '

(b) tías obtitudo c f  otlsor, ¿ovororcnto*

¿ s e  t »  r©guircco»ta-«f s&aifeBtstiaa of S.tato. m tbo- • 
M ty , ©a tho 'onc ta d »  cM eegoioscímeo of t o  go rera ím to  

a.toobod, on tfco otfcer Mnd, are i»  faot t o  t o  ooooaattat «
t o t o r a  xúiltih aro irniicpcncatio.ift t o  csfcabllcteeab tti,«my '. 

h istorio  t it lo *  ; t t  t o s  cssrgos tb a t  t o  ru los govorniog ■
«J0 c o T tiic it te  of 013. h is to r io  r i t o  o í r n r i t t o  dcX tedtatioa 

aro sub jcc t to  t ’io corso proooss so tíio buildir<> up of í*n 
to X to rp *  h is to r io  titX o . ^

c r j ^  t o  a p p i lo a n o a / to  h o rw tg is a ^ a s t^ o f  1

1) Tbi&# p* 139f t o  appiioatiou. o f t o  etr&feht. tc&oXisois -,■ 
tiothod of do llB itn tlo tt .offcota tà© .^uostion of t o  «©solai* 
t io a  of isaritlr©  b is to rto  r ig h ia  In yat ano t o p  ta y . ’ ao t 
ooly eim a  b tato  uoquiro aa M oto rie  r ly h i o.t doXtMt&tiem 

■ ty otraifirfc bacalino© « eia tra© baiti la  tho lit-horiop eneo *. 
but tho ¿doptìoa of ib is  ro tb a i o f dollM taM Sa an ti n w e l * 
p racttoo  In tliooa canoa l a  Uiioh srbioXo 4 of tba rXcrr F r' 
tortai m a ' 'Convontlon Ima ©aneti ©aM. auch: praetioo* ■■ liijto  
IFÌv̂ H g g u io" jion^e^o ino irò  M otorio  eXnins Cenali m  r id i t e  
o f  passar:© and, fieb ing) on tho  perir of ovh&r'Stalos» " S ita  : 

, -, ecpoet .of . t o  f r o t t e !  v i l i .  ho Malt vith I n m r #  dotsdX in 
eoetlons VII end V ili  bolov*



tli© straight base-Hnos nothed» ilio Court referred» os too
lesa  mentioned atore# to  I ts  j^ e u lio r  eoogriphtcal eoufictt-
ra tioa  as om-ot tho reasons warranting the adoption of
t i l t s  course* £fco Court fount that« ■ ..

•*cineo tho jsaiitoi& is  bordered *»•• by tho  , 
•slejasr^aard* which co n stitu tes  a  whole
tilth tho loeisXeitdf i t  is  tho out or lino  of 
tho ishiacr/pnrd* which suoi to tabca into 
account in  ddliniiing tho bolt of borvogim 
terr ito r ia l voters* ihto s o l u t i o n  is aie*,. ' " 
ta tod by  geographic realities** (1)

Court wont on to  cay th a t tho trasognar .all e ie

nctiiod e ig h t to  applied without d if f ic u lty  to  an orlincryy
tmirohon coast# “libero» however"* tho Court said» *a
coast i s  deeply io ica tod  and cu t Into **** or where i t  i s .

tordo* cd tsy on archipelago cucii as vuo * ucr^,nardi ulosg
tho doctors sec to r o f tho coast her® In $*acciiioa» -tho - lass*
lin o  becomes independent of the low-water saarle and can only

, /«y  ■
ho determined by scans o f ¿x o as trica l constriction*« >, *

- * -  «waning u p  i t s  ronoxha o n  t h a t  m y  h o  to raci t h o . « g e o ­

graphical factor* in  the acquisition of barvay’s righ t to 
apply tho •Eorwogifla cyoteu% Ilio Court pronourood as -

fo lla rs i -
»the rod i imo otto»  sraioed in ilio choice o f  - •

. 33-:3 ^  33 fcaco-liaeii i s  in  e f f e c t  whether certa in  con .

i ) l a i a , " p .  i s a .
2 ) xibia. pp. 1 2 0 - 1 2 9 .



m *

•u r e a s  l y i n a  v i t o l a  t h $ m  l i n o s  a r a  r u f f l e i e n t l y
tT t a c u Q o c t

%o iwu rofiTZb o£ m scxual watoroto (1)

21*0 court d e a  ro ferred  to toa rolarenea o£ too oeanenio 

fac to r to  t i c  ac^c ic ition  o í a «srittrao h is to r io  t i t l o  and 

toofc la to  accouafc t i c  daposdcaeo o í too f a r o l ó n  pojvalafcioa 
l a  oorta ín  lo c a lit le o  m  too cxn lo ita tion  o í too oca* tou© 

tho Cauri recio tcrod  t to  fnc t th&lt . .• . •
*in tlioso ta r re a  repicas tfco iito to iton te  of to s
cocotal cono Cortos too i r  liv o lilio o l ce& oatielly
freís l i to te s .»  <2) . ;

Xt appoerc# fcovovor* tfcai too eoouoata _ fa c to r  yes not_ 

re tardad  na.a do torn in irc  fac to r l a  too le g a l . ceaea and vsa 

t a t o  la to  nceount r r r c ly  i»  eerajunstion v ito  too süoyrex&lesX 

cc*4 otUcr reXcrsni arpéete . Xt thuo empeore tu* ca eloxsoat 

of p ro ta tto o  ra to e r  i hm  of co n stitu tiv o  valuó. ^

In hiQ aaalyalo o f tfco y ito o risn  caes, t l r  Ser a la  1 2 3

1 ) I b ìd .  p .  1 3 3 . { I t a l i c o  ad d o!)*

2) ro ti. p. 120? in anottor passe*;© of tto judgrcittr tic- Court 
rojrcsrfccd* «Stero lo ono ooneiilsratloa m%  to to cvorlookQfiL 
tits e cono e f wMeii ertoads toycmii puroly £©ographieol
f  no to rc i .thu t of ca rte lli oeonoslo la ie re t to  pecu lie r to  a 
rosica» tfco r a o lity - 'I s p o r t& a e e •• ù t • ì?fcl©fc‘vsr©- •ftitmUr • ’•~ ‘- 
cviileneed fcy a  leato necce»*** (to iito  p , 133)* - suo a lce  ibld* 
afe 2* 142 toioro iho Court re fe re  to  cc rtid n  econoisio con* 
sidcrottono ro lu tln s  to  i to  lopplanrot# .................. ,

3) toc to  tfclo o ff  eoi l i tc c a n r ie s  in  31 m m  (10%) m* 400«* 402.



iita rm urlco  reechos ts a  conclusion tbs$ tfca Court fccd, i s  

fa o t, la id  do«a fe w  c r i t e r ia  lo r  d a ic rs iu ia s  t lo  v a lid ity  
ox otherwise of given c tra ic !*  UiDoliao». . She? «Ol cro, 

according to  s i*  Ceroid, » d iffe r« *  oxicaociaas o f  [ th e ] ta c ic  

p rin c ip le  of the olouo dependence of the ta s r i to r i r a  coo on 

the land d o ia in .” (1) 1» « »  opinion of Si* Coroid, too .

baseline» ru s t
Hi) follow th a .goners!.¿traction . o f the  c o a s t j •• 
(2) only 02110X000 vatora ¿oauluoly■ poucwmtng--- • 
tlao character of in te rn a l waters* ; (3) .Ho »inter fm ? *a terrarurc** and (4) to noaorata"- 
iuai. xoasoWoia ¿¡id drawa in  a  reasonable .wanner<

■0a tho Whole i t  would appear th a t th* C o u r ts  Judgnont^ 

in  tu© Flohcriofl caao considerably «¿need  tbe  coops of tfcp

inooxy of «H istoric .waters* W  .«aa/erd ing  recognition .to ..,
tlxo general direction of tlia coast ro lo  osd .by. caaotic»»i»s 
the stra igh t tasoliBss setbad viioaovcr «iiore ibnn^ nero  ̂
cu3?vavUios’* cut into .tHo coact* fills opinion voicou# 
oroi^ot otaozsn by dohnsoa* vnen 3io aauertiif rightly* i t  is

lo lio v o d , that*
lay ing  so moll siroca___  „ . -,.. ,..........  **«> on 1&c .fieri»...'

M lt ty  of tbo general ru le s  .of in te rn a tio n a l 
law re la tin g  to  d o lia lta tic n »  by .rojootln# . •: 
th e  coast*Xtao ru le  a s .a  ru le  of 1m 

.. intsiudXag i la a g . .uswge * ..*». a. fuo  t o r .. m  b&...  ■

1) H i d *  p. 404#
2) Ibid# p*

atIon  of
404*( I ta l ic s  ia -o r ig in a l)  f \ t e  a  c r i t i c a l  eyalii* 
«cob- o f  - tlseci# -criteria*..:' sccr I b i d # p p * . 4C4*411 *'::
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esoludod 3ite*oric ra te ro  íxon teo acopo oí lt:i dicaucofono 
l a  or.o of i to  rQCOtetlooc eo lio !  on tac General Icoonbly 

of tho C aite! catior-o to  «ronco So* a otady of tea ¿u rid ica l 

s¿Ciro  of h is to r ia  »atoro, cinco tho In te ra s tlo a a l Xaw 
c o p ie s * » ,  « d  consoraontly tho Confcronae I to e lf , tod aot 

provided f o r t e s  rocino of M ate ria  v;aters.
fro a  tho pote* of vio» of teo  oubjoo t-natter of te la  

«ork 1* te  a lso  notovrorthy « a rt tH» C onten«.«  rea ffirae d  «x»;

cenarai oai. woU-ootaUiBboa princip io  tea* "tea m e ta l  tono , 
lin o  fo r  re ssu rtea  te»  feroalth of täo  t e r r i t o r i a l  09a ie  *Ho 

lo v -ra ío r  lin o  a lo :«  tbo cote*,* (2> «ai «»■* tho appU catloa 
of tfco otraJÄUt to se llm o  ñatead vsaa relocatod oneo aoro to  a 

w b o ritea to  pocitlon , althoaeh i to  o u lta b ility  «ao roso IS •  ... 

ateca ío r  c ó r ta la  typ?« ^  coas* lin o s . Sho ra lw o s t  pro- 

v ic iaos of n r tlo te  4 of tea conveation re a l  ao ío l lw s i
" l a  l o o a l i t t f u ' «fcsrerth&■ cuarto, l i s a ,  tu 

itttteat-ßd a&Tcut irt©f o r i í  thoro ta .  ■
. o f . Islands .-'«Xans iXgr. vcgäsI»: M  t t s ' te-sdiát« ;, .
■ riötn ity» ,$&«. isat&od-af ■ ■.ßtx-aigJit Ijssrlisea  ■

¿oÍa¿S£ Äpi>yop»ia|i0 ....tu er;?Xoy:M "ln :..:'
■ áxíSKtJÊ  tía© tfts@Xl»e íron níiio*. t&o .■■breñdtlr ©í t .y" 
- tho t£?ritori£CL.:cc3.:ls jssacuxsáU, , : . ; , : v r r . r - . r

2 m: . ftiu' drawts& o f rae*. Im z i l tm B -  :zsxu% .:m t, 
ta  imjr a^prceiaMr esct&trb. fre s  the-'./íoaoawüL -.ai* :

' roctloa. of t'1.0 eoacfc*.. asá ,t*o -.coa : •: 1

1) W , .  *04.-: (1999) .P*,X0s.,,..... ,u,...r,,, ...,,
í t )  M ' A ai.á. 1 e f  .tho. gorrltorifil., Oca .C.o;yr,cgitlOtt«',Cmd« W
. ■■= (1959) p * . Ä O * , . .. . .



'-•witbia tho lino? ru s t ho stiff iciesiily closely - 
-.. Xlale^ to tuo land domain to bo subject to 

' tho 3ré£i:~’0 of lilt ornai miera#
3 # •»*•••••••» ••* ••
4# Where tho jsothod. of eferni&ht bsuolinco io

. applicatolo under t i e  proTioloao of porc^jrapli i  * 
rtecansb nsy bo tubai, in  dotoasilniiic pra&icular 

. toacolines, of oeoucciic in ter osta peculiar to 
' ■ ' ■ • ilia region concerned, t i e  re a lity  end tho ±23» 
:■/..■, pertanee of which ars c learly  evidenced by a .

lOltf liaajO** (1)

ffeus the a r tic le  sooas to  follow, on tho tfiolo, tlia
principle a laid doiei by the International Court of Justice in  

tho Tt short op coco. It ro^uixoo accordingly that *tho

drawing of besoliacu m et not ¿opart to  any appreciable extent 
iron tfco ¿cnoxcl d irection of the coast* ^  sad, - th a t  - th o '-■ 
coa areas l y i i i p r  w i t h i n  each baselines *KUCt bo su ffic ien tly  
closely linhod to  the land domain to bo sub loot to tho 'ro*iiao 
of in ternal matore.* ^

X  fartber indicati«« of t ic  ispaot of tho Court*a fu lu- 

nonlToa tho d ra ftih S  of t ’iic art io le lo  to  ba faund in pars* 
¿rapii 4 s ta tin a  fchat .in casso la  tòiieh tho ¿:oo£;rayMcc3, con* 

fifuxatlon  warrantc tho application of nferoìfht bascXincs, 
'accaunt ra y  le  teìion, la  d o t :r . (tniaf; parfcioulsr h?solinos, * 2

1} Article 4 Of the torritorte! m a Cerro **ttos, Cía id. 104 
(1959) pm 20.

2) Carparo with ICJ Soporta, 1931, p* 133#
3 )  Conpuro iM d *



of ccononie- i t e r a s t e  p ccu lia r to tho ro ^ioa  concorsi««^ t e  

r o d i t i  e n d  t h ò  i r p o r t o c ©  o t  r h i c . i i  c r ©  © l o a r l y  w t d s r n o d  ‘ 

hp a lo r£  usa-o.* ^
Xt violiti! opinar that fh© edopilcat ot ertiol© 4, end '

©cx>vdolly' o f  parane orli 4 tlicroof# tc y  co ivfardcd sto a
txtimph fo r t e s o  t e  th rouv!iout t e  te o u so io aa  proecdiag

i ta  edoptioa w ited  to confino t e  scopo ot tho principio©
la ld 'd o tm 'in  ilio E t te r to o  caso ì>7 ¿rivira t t e  ih© © tric toc t '

(2lpossìb lo  intoxparotatioju
Correntia.! on t e  trav ic io sa  00 ita ino ! ta ja rttc lo  4# 

p a r ^ a p h  4 , of thè f o r r I t ^  tìc rs ld
H tssau rìo o  poisfcod ©ut th u t '’t e r  ra to  i t  eia or t e t  o eo n o te  
iutc-rc a ts  aro not par so a ¿ u o titic c tio a  Por t e  i n s t i t r i t e  

of s t r a l i  t e a l l t e »  t e a  e o r t e t i m  a  veiy oo*roa n ic -

t e r t e n u t e  t e u t  t e  o tfc o t o t t e  i a  ih©

1}. Carparo .itid*
2} t e  ©.»*,210 ZkSSMS* . t e s t e » .  ...1$$G» .V3l*l*..p*.»iacL..

yhoxD i'éX* daa^wxCm ©ni d ir  0o ra li  11 tanmitrioo 4^>xo®god.‘tlii 
w tte tM t - t e  -■ woardter o t  ^ t e © © a »  : *'■ :- • - •* -.t* ...4i«ìm* «-?* «M-mh T«4* »»«»nfsrli-'t ftvm'l . ÌUvvs»’*!- rt#..4»——..* a .. f In d ia r0 of *¿1« vyvU> PA.

a s v i Ì iX iit 'r )  o-ua. . BUf fioraia ratattìuwA 
ÌÌ:hh?-,Z? n h aU M Ìp n ilocie ioa  hai »at roetulatea econo- 
Ì S ^ & S S s r t Ì w » s r M » »  S -S 4 3  f «  » ta tU a h ta s  « t e e « .  
ì l ° a  c-retes md«neaA8nily ojT vSo.I ow ««sor cars,» Se» alca  

re -a rS  te  « ll3 ®iio o t Ka4'5 »T 1-** 2I s t r i a  eoa s i»  
c S Z ia  ( l S a f a i  p . 1C7), «S itò  r a t  vi«« V » ,o ;»ociti<» ss  
IXé 25̂ 2©*% ’ ■ - Z .



iìon-ic^ion [Sistoorico] coso, ustaly  tim i l i  in à ìea teà  ttio 

oxlctoiiQO of a:i economia intorcut? &e r a f l i a t i c  in  l i c o l f  to  
Ju a tiiy  ih© mie? o£ e ira ig h t bcaclinco*." ^

Jx tio lo  4 of i t o  y o r r l to r le l  ,^Qa. Co^ronti on dici u t tlio

erro tir©  socnrc, ac 2ix C orali lltraa in rio a  ima quieto to  ■■

poìnfc out* a  moro itoTorrablo p o li t ic a  io  a  S tata  fcaviiv* aa

indenied coatti* iarnracto cu3 cucii a Stato io noi only aliavo!
to  opp lj ttoo e tra in ili ìrmolinsm ro tim i, t o t  le  a l to  persrttied

to  talco ia to  aceou&t# ta  drawlrs iliaco tose a lin ea , - i to  poca»
l i a r . ©canonie in tax ee ts , a  concecsion iti loto io  no i aaiawally-

nodo in  favoni* g£ a s ta to  tòich* toln;: Xeno fortunata* hoc tm 
„ {£)•ordinaryw coartatine* ' ■ •• "

Chas.tbs pro*enlncree o£ itto seogrcphicsl1 f&aior in  iho* 

ap p lica tion  o£ tbe etraishfc teoeliacano fctood ima le  cono c?ldent 

end vea seme itone! ty-tfeo overytoeXolac tsa jo rity  ©£ thè Status 
stoici* partic ipn tod  in  ttoo votia#  osi ta le  a r i te lo .

.1) r itsn a u ric
disi5/ of thè
o7Ip|naf)T

o»- Sasso hcsalr a of ■J
t^TTT/dETTW iW

h a Cmmìm CoriformiOQ. cm ttoo-
¿ r r T s r s r ^

2 } Soo on ti tic p o in i noi'® ¿‘onomily ntomaurico In 3 1 r m  '
C1934) p* 420* - j ■ : ■'•■•■■■-p1 •-■■•'■'■'■■ p ' — pp •

3 ) li ' oc firut Coen! lice oi thè Coafe ronco thè ertiol» ve»
Lt 44 votcs to rana, v itti 13 ahcSenUone* (So®

r r dln ^ r V o X T T i i r P ^ W T i r p T i r  trm  i* tra ryT T A r r  of tlm Coniarcaco tea nr&xcj.» in ©ioetica vcs.
, • a d S p lil W  **yr o t « » » v i t t o ,  C ,iàn5aatiom . 4 » M .-v o l* I I |

p . fa)* ..................................... •.,.. ■•



I t  in  worth nontiosin£ th a t th a  fo r  the tax

crcao ly ing  landwards of th s  CvTaignt baselines Islng  
* e f f i c i e n t l y  closely  liifecd to  the land dacatn to  ho oufejcct 

to  the xcg-in© of in te rn a l waters® in  fa c t anoimto to  a  ' ' 

soJToronoo. ««¿£U otOln»«^? a *  ln  “  S-'*rj®!nMsea cans»*. *» 
tlio t ,r c t of effectives*© on , \*: iioh ̂  no hiia to  oh »¿»»¿¿.‘ly  caoxia 
chovo, to a jiro rc in ls lto  fo r  r a is in -  a pretunytlon of m^xtoa» 
conco* A3 w ill to  reca lled  fxoa tfco previous section  - '  

«loclisg cpociile& lly with h is to r ic  • hays « the re la tio n sh ip  • 
c r i s t in j  hotwooa the coasta l ¡¿¡¡afco rnU the fccy in  p o t i o n  i s  

of v i t a l ' irn o rtrn ca  in  t i e  ac<juislfcion of an M etc rio  t i t l e  

to  :J:o to y , tcosoe© the  c iw A > r t :u  m ta io n ^ ip *  cm vsxil -  

feci-od in  tho orereico  c f hint© tut! o r lty  ty  th e  eoaotiSt hint© 

over iho ley* the stronger ti;o «.couiptloa t i n t  th e  In te r  «

ra tio n a l co rx w ity  which « f W t o i  Iron  ra ia ix e  « V  «***«»
o t^^ctioas to  these Uinta ac tititic -s*  1.11» in  ac tu a l fact#

ac?uiceeo in  ih-o coasta l V e to ’s proim oions to  cseiissii'o

m th o rity  in  the  toy . fho am o o o m M e ra H ^  heU  rood 
with re ta rd  to  atfcor r a r i t ia o  srorx  rdco# end I t  than b o c a ls  
n +>,0 -theory of h is to r ic  waters i s  ncrnaH^

cahlo Ksreljr to those uxor.» of water *Moh. owiity to  «*»■£*»- 
Iirophicxxl c o a f i ^ a t l o n  of tho e^cecnt load te r r i to r ie s ,  
iisy 1© ccaaidoxci as posacsci» j/oufi'lc ia;it ly  eloao re la tio n *  

chip liilh  tho  land donala* th a t  ocn titoy ho trhbjoeb to

fh© r o - t o  of internal waters (!•© . oxdmsivo Utato authority)



547*

t&a:.«scrcico of which i s  indlopanoohla i f  :oa isforensa of 

Inicirn&ticosX ..scsjuiosc^ioo. is  t® bo
to c c ra p ii 1 of a r t ic le  4 o ssressly  isiontioa» W  ‘dififereafc 

s itu a tio n s  willed vorraa t th o ' sdeptioa of the c t r a i ^ t  bixcUncfc 

xsothod* sorely*
(a) lo c a lit ie s  where tlio coast-lino i s  doc?ly indented

sad cut Into? ssd
of islands ©loŝ * the. coast. iu ..its  .i^^odisto

vicinity#
llio first fatora&tivo possib ility  royresouts ti:jo wwral 

oaao for tie  opplieation of the etraleht laaallaso cot'aod. 
iho refereneo to »localities« was inaortod folio»!.-« a Baited 
tia-doa draft o-.cadr.o--t the intention of wMca.wao "to caolado 
tl» annlioatioa of tho eits-UZ* taeolina irfftod la cocoa of* i v \
laolatod cuxvaturoa in  the co a st.*

Eld esoond alternative p a c a it llity  cautioned in  i t s , ...........

a r tic le  tao nloo ita  root! la  t!ss Judcsoat of V.o International 

Court of Justice in' tt-o m frg la B  « « c .  Confronted with a 
coast which la  a lw o t en tirely  covered by a oouttawuo island

1 ) m d .  v o l .x n .  p. 15-7 . ty  Sir Ceroid Pitcnaurico.
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l i r d t  at* tcgsx&a tfeo ta g th 'o f 'im o k  t e e l i a a o * ^ :"

too X oaritoriaX  S ea, Coir/trei f t  on fo lio  t/o th e  m ajority 

judgem t la - th a  y ichorles caco l a  Dllowias the  drawing o f ' 

f c a s o lto s ; i n ; such ■ cocos• «¿long t o "  c a te r  l i c i t  o f the  is lan d  

fyiago*.. U M t l o  fix ed  f K r . to ' perffiiBeiblo leng th  o f 

basckllzioO|':■■aiodir- Soon ;1 tb o : Conw&tlosi epoelfy «hat d ic tam o  le  

reg«!ra©4‘''i» :lto li^ ,.iilth3^ 'to ...* lt^41ftto ':v ib liJlty*  o f tho 

const# 2ho vtcixoaoco of thee© provisions and iho looao&oco 

o f tha  to islno locy  applied  aro  ouroly d l o tu rb iag , because th is  

la ck  o f p rec is io n  I s  l ik e ly  to  rale® doubts end im ocrt& lntios 

an to  what baselinea do o r do not *<lopnr$ to  an appreciable 

ex ten t iro n  the general d irec tio n  of the coast*’1

I t  i s  f e l t  th a t in  esanininy the ju rid ica l ro^im  of 
h isto ric  'waters one of the rain  tasks' o f ' the la tcrnatioaol 
law comtisalon w ill l i e  la  tills  sx&are ra ther than in  th o ' 
defin ition  of M otoric bays and the dstom laatlcn of th e ir  
ju rid ica l stains* . Should t o  International law Corel elon’e 
afctoqpts oa th is  point prenro fu ti le ,  end chcmXd no objective 
to s t  fox the length of baselines' la  each oases to  fo r t hearing, 
than one om  only eiwloaga a  se ries  of «mtroYorsloo between 
Ctortoo and i t  w in  i s  eventually l e f t  to  istoasatloiiol

1) Tm Court’s doolcioa oa th is  point mm vigorously elmllergcd 
■ by tho  diBBonfisd judges* S ir Arnold (now lard ) lloJJstr’s 

observations arc to  to found Ibid* a t pp* 163«1€4f and' ’, 
Judge Jiead’o rcoorfca a t p* 194* . •



ed^udioation to  dotorainc tho ju r id io a l c tatuo of cacti of 

thè  fcodiee of water iacrolvcd l a  tàcce coatroTorsioa*
- -flio Judcacat of tta Xatcrfiational Court of t o t i c o  l a  

jio h e rteg  caco appccro to  àcaro ¿rasa  a  lin o  of cXoa’/c^o 

botwooa *ooasiaX cxtóiipoXSi^es^t oa tho 0210 head* cadi ®alsi» 

cecca nxolil.pol.sijoos*§ on tiio o tàor lumi* »JiiatXaxl^’#

ortleX&-.4-.ef ^  varrA larla! fan.Conggnfeloa covata oaly tào-

caso' o f - co acta l is ls a d  gttcnpa c&d (¡uestions ro lau ia s  to^ the_ 

M a lc c t t i l i ty  of dra;r ine baco lineo boturoca Turione jsid-oocen 
lolando 1tì'raiVLy eoepooiaf ono £00jraph loo l u n it i  us uoXXixa 

to  tlio X cubili o f thè  &teiesibXo booelicos sud to  ilio ju r id io a l 

ctatuo  of filo 1.1110x0 ©scXeood by suoli basoa.lnoS| uas lo f t  espisi 

Xy tlio Coafercnoo*
Yrofosoor 5raa$oie» thè epocìaX rapporto*» of th è

liito m stlo n o l Xusf Coitala clou on tho Xuw' o f tfeo &e&f la. blu 

f i r o t  ra p a rt on thè rs^ -to  o f t l»  tcx riio riaX  uea, include! a  
oneoira a r t lo ls  (d ra f t a r i te lo  10) dotata«; tritìi prchXouo so* 

X atia j to  sroupa o f Islanda» v itàou t d ic tta tfiic lU rs hotvoou 
cucii fo rca i tono ly i r c  o f f  thè  iaalaXanX or l a  i l o  a id -o eo an ,W  
cmd l a  miìmcqucat d ra f te , cubai b ic i to  thè  XatomationaX t o

Cosxtaaion» totìous dlotaaoeo m a sIre  betwoea fiv o  and tvKssfcy-

. B t *

1) yrii ypcrboo^ fourth soueion» voi*!!* pp* X i*3T*



fiv o  'a lto s  :woré;’|sat t e r t e r d  m  tssxtsm d lctaaocs te teaeii 
iditch s tr s ig h t baso lisos coald te  ¿raviu* ^  At l&$$r 

Gooülbm of tho Cósales!©» sovérol ttascfcors propoecd tho 
anisólo» of sny naxtrsis. lo s j th  c t a l l ,  Pililo ot&ora is s is tc d  

os a  «uncaricait X isii& tion. I t  *aa flnaXly docidod not to  

laclado cay provisión with re ja rá  to  “nld-ocsen1* sxeíii- 

polojooo raid'"i» l i a  ooEroatexy on d ra ft a r t io lo  10 (io lcnds), 

ilio Coanlcoloa ro sa r lo !  t t e t  coaaora ia j tbo problon o f  Isl&ad 

foxcatloaa* ' ’ ■
•th a  Cosnlcoion vas unaUt© to  ©7©rcor® t t e  úStíí» 
c u ltio s  involvod* , ího pretiles la  s ta^u lc rly
coaplioatod te  f te  ¿ iffe rca t fbnas i t  talaos la  
difforent arolilpelisjoea . . . .  I t  «oo ju lscs tho 
inporiaaca of thio quoe tica  s a i  hopos th s t ' i t  
m  iatoraationol eoaferoneo euteorpioatly ciadles 
ti® proposed ru les, i t  w lll jivo  a t tontioa to 

. , . i t . *  é) . ,  ■
l a  a  tem rasd iis preparo! fo r  t t e  1953 Xntcxn&tlanal> ■ . 

Conf©rosco o» tho zcxt o f tho  Boa» ^  2mn trmmn joto a  
curvos o f s ta t s  p rac tico  asá pact c o itf ie a to ry  •atfcorpto ©a 
tillo  íjuoctloa cM rcconisssdod th a t tho drawlaj of s tra tg lif  

bosQlinos te  perm itió !, próvida! ,*thoy t e  s e t  dopart to  aay

1} i3oo oa tJxis polnt s^roncm , ffte g o r r i to r ia l  toa of
polo,1?©©» la  tho ispeóla!

■ lIHEea on tho ©acsaloa'©f Proteo sor franjólo* TOtli hírtbAaj9 
, carry ia^  t t e  t i t l©  »facria Jtarls Geatlira * Xlte r . ¿Tricornia d . 

I%A» ffranools*« pp* 3TF̂ 3T¡nETirri5T9.
2} XXC Taarteote» e ijls ih  soes loa , 1956, ? o l ,  I I ,  p* 270*

3) Qm Palto! Railoes Canfor©?»» mi tfco te#  o f 1 t te  tica. JÉ & 2&  
Records, v o l. I ,  ¿»roparctory Jw>ciasoato, temar,cat I/C0uf*13/
10 pp. 289*302.



apiireelfAle/extesi, from tie r generai a iroe ilo ii e f ,-the costa t  
e t  the exeM ptleéo .’rtew ét &*;«t w&ele.» ^  H o  a lso  cubitofec4 
th a t  w aters-situated . . in s i lo  .-eachM s o l i r l e  lo  eoaaiàerod tm 
in te rn o ! 'w aters i f  titepp a re  «e c lo se ly  llx&ed to  tías., 'eutrrauad* ■ 

la g .la n d  donala .ss to  to  tre a te d  i s  nueh .ilio creo rs n a o r :..ae.».:.■■■■■• 

tlua.-stjrroixsáli^ lard*  $hQco--; passage» of water» lowercr* 

viMch-form • le g a l s tra its* /(m a rs ly , s t r a i t s  can&oetigc tm 
p a r t s : of the  opon sea), símil».. notwithstanding th e ir /s t& tu s  

as In te rn a l «stars*  renai»  open for•■ths^isaoooat p assero -e t 

foroX&i ch ips, ^  , -, ■ ■
luring the general dotato hold in  the Second C Sinaìtico 

of tho Conference, the delegate of the Philippines, spealdng 
on I o i d i  of a country t r i t ì i  consists of a group of Inlands, 
olsiricd th a t compact outlying archipelagoes should l o . tre a te d  

as a uhola ani th a t the waters lying le  tacca and within the 
id e a la  dxouli 1c regarded m  in ternal waters, Ho intaked 
on tills  point the theory of Historic water«» which applied, 
according to hiss, to  arehipolagoea in  nudi the, ear© taasmer 
as to  M atarla  lays* ^  / Xa support of Ills claim ho ro lled
on h is  country #e leg is la tio n  which s tip u la tes  t i n t  a l l  tlse

t )  m a ,  p i  302*

2)  , m a *  . . ,
3) Seo Patirsi Jhtlcrio Conference on t vc 3,*** of t*»o ti-r* O t/ l r t l



vo tera  "laisse 'in# botroen t e l  axound tho d iffo ro n t Islande, 

toâaed ’csa "intogrca p a r t  of tho JTJXlppinoa« c a r l t in o  ¿grain# 

nubjoet ta ' itff’ eirôlusivo'carorelgnty# ir rc c p o o iira  o£ tl io ir  

B ise. ' ^  Ba fUrfchor im is ta îra â  tàsfr the ro  vao no roGoan 

to ' depriva S ta tes  co n sis tin e  rftta ly  or eolcdy of crcîilpole^ocs 

o t  r ig lits  vhich tiers ooneeded to  st&toa v i th  heavüy  ¿xuontod 
eoüûtof^^-"

A s t e l l a r  c i t i t e l o  was tal:ca tip fcy tlvj dolorato o f 

Indonesia rep reeea tin s  * a c c o rd ili  to  Mo etra d a te ro n t  -  a 

coaatay c o n s is ti^ ?  o f 13,000 ie la n is  eoatfce ro i over a  vent 

area* Ha cc so rto l t h t i  hio c e in try ’o t e r r i t o r i a l  eoa

tóiould lo  eoacurod firoa bas M in es ûrana botvoca tiio out; 

potato  of tlto gote r ro s i  Islande* ^

5Sio fea ro  o f tria lcad in s  caritÎE û  Poworo# %iiù tiers 

onstoua to  f o r e s ta l i  eay fu rti icr eticroaehaonto ou ilio p r in ­

c ip io  o f tho troedsn  o f tho M sh coos, tiers voieod l a  tho 

ofcatsnoat aedo ty  *2?* lesa# tho rep reesa ta tiv o  oî ilio t to ite l  

« tû te s , in  \M c t  ha E ain in inel tfcat# i f  tho c i r a i t  baselines 

îsothod vera to  epply to  archipelccoco, thon “aroaa a£ tfco * 2 3
...................  - , r  ' - ‘ • M ■| .T 1 , . j r T ___ r-r „ - . ~ |..r r ..-..-r ~~ri, , î r -,riW1[^ ^ ^ r ffwrtl̂ rTmwiiW>w^

■> 5 ib ta .

2) i t i i .  ' ■

3) Xïsld. v a l. I H , J?«. 43-44.

I1 U * p . 44 .
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$56#

probless ctiendcnt on tfcc jtrric iical s ta tu s  of creMpolegooo 
tß m  deoling with tbo proteica of íi ic ta r ic  vaterc  'in  general*^ ■ 

llic? Q.ncctÍ0S3!r e l i i t i^ r  to  tho txceteax t a£ iolaati 

f a r s á t la s s  and 'coartad'exchipolagoos ralead oleo a f a r ih e r  

cuestión, asnaly , t e t e f  tho ¿ariOios!" s ta tu s  of ti®  c t r a i t a  

f e r r o ! 'ty  euch foxnntieso• ' ' t e  rorsaX ru le s  cpplicäblo  to  

c tro i to  prawidó, m  has leen  alrea&y rnntionod' bolero , tfcafc 

o tra l to  t í o  wldtli of tftích  dooo not cacead t r ic o  tho bxoadth"' 
of tho t e r r i t o r i a l  con tíiould la  rogardod su territoria l - !

ntralts# ^  A  fü rth o r rulo pxoYid30f -to 'q jio to  OppCttiholn, ' ! 
fchat' *forolga nsxcíiantrGa causo*!? Jbo oxeludod fro n  pccacga ■ v. 

through t e r r i t o r i a l  e t r a i ts * ,  w ' SMs rulo, h o v m o x t  ■ 

cpplics only « t e a  tfcoy oonseot t e  parta of tho opea esa*11 ̂  
f,liare, hovavQT, a a t r a i t  or cfcmnol conseets tho  opea-coa 

tiltli 'a t e r r i t o r i a l  g o lf  o r bsgy fox oiga ró sce le  cm  bó ' 1 * 3

1) l'or a detallo! áiscussioa of-tío  ' variaos* leg a l• aspoctó car* ' 
; . rouodlcg tria v a te s .la . and arouad.rsrctapdlagooc,' eco iM m ñ zm
- •■•. lO0*©lt#.- CBd: # » « »  '..ó.."'-' v.v

*) ünptóois, fcop.0it*'; YC)l* l f  f# $10*' . ,• •«4*4#*!* ***** ««is eio.t® Urna ®J
, .......  _ _ _ _ f!»  sa ibo r re fe re ' to

c t r a i tS ^ f e ie h 'a r é  ¿ot'ror©* £**0% ■
obvlaus eaourptioa tlrn t tho t r  osuilH^SITlno * o rr i  n o ria l cea 
la  tL e o  rd le l*  %  view o f t e  XXattity o f nroaemt-oey
international Z m  m  ib is  poiat ib ves decaed fipproprlate 
not to Indícate cay preciso j&mcricnl lin it*

3) Ibld*
4} Ibid#



ezcludod« ^  ' SMo pxovidon, In faof,^ trmiafamj cuoh a  

a tra ii; ia to  thè  l i t i  o ra i stato*» internar tintore* ’

ÜM3 protlen too eroso i;i fio  Jid-rrieo cano \ ? t th  renard 
to  ttio J jiaro lo iat a  ncarisatiosal r o d o  in s id e  tl;.o liorvosica 

i d e a i  trinco* E licli, accordine to  ito Unito! Xinc&on con­

to n ti  on, conncetad tro  parto of ilio opea sea» and th roa$ i 

Paioli t to ro  conaoquontly c a le te !  a  ri£ l;t oí passalo ,  ̂ Tuo 
Uni* od Zic^doa clairiod t i n i  ilio Indrdola forro! a ccatlnaoua 
pascalo to tho ¿ ro tto  Coa f r a s i  t ío  lío rth  fíes eadf tinco l i  

v;aa a  wafcorway coancctiss  t r o  parto  o f tbo  opon eoa {legai 

c tra lt-  )f a x i ¿ h t  of pascala orlo t e i  i t o g l i  i t  aa in t e r r i ­

to r i a l  «’atoro» ^  fin a  tho United K in fd «  cnvicsged tfco- • 

p o s s ib i l i tà  of territorial estere ly isg  v ltìiia . a  b o li of ' 

in te rn a i votare» a  concepì w2iicli d id  noi oornsnd i t u d f  

to ilio c a jo r i ty  of ifco Court d iic h  de o lin o ! to acco d a to  i t -  

s s l f  vritli tlilo vico. t h ù  Court XoM tiriti
•■ ' . ;; ! I i;-.; ,'d '. : :•■ ' ••: r;,. V:1- ’ l 1 • 1 '• * i' ’

**"»•**.
1) Iliidj eoo to tfcio ' effoct doo tho ¿ttdgsoct renderceli tho ' 

Cor fu d i m m i  case» «toro t ic  Internati lan d  Court or «ftanite©
^XX^2S*~IS“'tíie caco of a diciaiaX tclcassing to tfco clase of ' 
, International rat orrore» •paesano carnet bo pxoliiMtod la  
tiñ o  of posee.* (XOJ ¿aporte , 11111 » p* 23).

2) 10 J ,Vtchnricvi caro, Plefulir^e» .Ora- Ay^i^anlJu Eocttncrstg.
■ v o i ^ r r ’prTTf* ~ •
3} HJÌfi, p , £5!*



«tha Jndrolcia io. so t a/cfcrait a t a l l ,  fcufc 
ra tea r a  aavi^afcionaCL rea to  proporci m 
cucii by rossa ot a r tI l ic o l  aldo to  stavi- 
g a tio a  p ro v ilo ! by borvay#* (1)

Sia C ourt: thsrofosro £<ma&. tfcat th a  • iax i& ioalv c i a t o  "©£ ' 

ilio X&ire&ela ¿ id  aaot 'd i f f e r  in  c»y rospéct i ro s  timi. ot t ìm 
othor autore lacliidod l a  tbi'*ol£ja©rgaar&% C«'),,........

S ia Court n igh t ter© arxivcd in  a l l  p ro b a b ilità  a t  a  

d if fo rc a t ©©ablacioa to d  i t  fo tàd  "thai tfc© X&droloia va© a  ! 

r o s i  c trc it»  mai i t  io tira© d i f l i c u l t  to  eoo \?ty accio t r i t e r ò  
Lavo tabou ilio visir t o t  tho court*a d e c id e r  m  tfeia p e la i 

io  a 'p o to u t ld  o lacà t r i t i  * o r a t  oay ra to  tho m lH f lc o i io a  

o t t o  dooicion £ivcn In  tho Cariti C!mr;nel caro, v&ieli ■ 
arecogaisoJ- tho r ig h i ot pascaci© tocm gh *Xogsl o t r a i t a * . ^

C. H I o r t o  rlrfcto  to a nronter broM t^ o f t o  
t o r d i  o r in i oca« . ' .

••• tinaHy» yoi e a o to r  d a l  ©£ ^Motorio «aiesa* ou$ii to  
to ro rtio n ed , ì ì o t o l y , ' t o  copule t t io n ,  m  M storio cremala, 
o t a  i t i l o  to  a vidar «arsicci boli of te r r i to r i  a l roterà#

1) XQd iìoporto, 1951, p# 132# ! ■

2) XUd*

3} «oo e .g , taldool; in  20 MIX (1951), p# 150, tu 3 t eoo ala© 
titsiiiiuxle© l a  31 BXIX (1954) p , 413#



lrrecpco tivo  of tfc© rathod of doX iaitutioa to  lo  sppliod fox 

tfco moasuracest of t h i s  b a l t .  ' 2a tlio J ig ic rig g . caso». tho 

U ultol lO a jio r , lio rso lf a  ataunch ouppoxtcr of tfco thxoo-isllo 

■liaXfc» conceded that Sorwcy liad coíjuirea,1 oa historio crestada* 

a tifc la  to  a 'foisr-isil© l i n i t ,  fceccaaso th a  líoxws-ioa o ía la  

caula to  traeed  hach to  tho ei^xtcoath  cantuxy -  l*o* to  a  

poriod bcforo tfco X oasalatioa of tho th roo-m io  l i n i t  ru lo  -  

lias losa poxoistoatly asscrtod by Koxvrajr* has boca aoves* 
absiidosod claco* ojal has not v ilh  a ñora ©r Xoss general 

ncquiosccneo. ^  «has tho problcua of th© preciso  tarcsdth, 

of i;on.a-*ü t e r r i t o r i a l  oca vas wat la  lesna botero tho Coaart 

Ryu.l tho cajorltgr iudgaout did not f a l l  to  rocogaiso tliio  fa c t

wh® .It'S t& tód tlm ti  : : V:7^-:XWí ■;
'■ '• * 2 h ù . p a r t i o s  l o i s g  . l a  e g r e e n o s t  m  t í m  f i g u r o . .

. ■ of four filies fox tfe©. W m ñ M i  o f  the iorri»
to r la l &Q& [o f £or.?uy}» t i®  prohlon vhlch • - 

• ■■■■"■ crises lo - iras :«fíat 'Uaso»ll£o thlir-bseadth 
■ lo  to  ho recSxjned** • '(2)

' QM.®¿j:tù tho United Klngdoa'a 'iidæLsalan'Qf a  feua^jtílo

l l r d t  fox tho fiorwosloa t e r r i t o r i a l  coa* tho Court d ld  «ot 

havo to  proaotino© 011 th ic  poi&b » ü th o a ^ h  auca o ír lo  d e a

Intox mrtm  doos not* o f course* l ia d  < w  th lrd  I ta lo ,  tfcor© 1 2

1) ^ ï ^ ^ ^ c a a o ^ J E a ^ a a .  O ralfe ,w r.sn in . Xíoru- b^ r,.

2) XCJ. Reports»'1951* p* 1.23*........ . - . ,



is  l i t t l o  l ik o llln o d  indoed tim t asy s ta to  w i l l  in  tho-

l'ut aro challones tho Coaadtex’io a  concept of tho fo u r-n ilo  ;

t e r r i t o r ia l  eca, and ih ic  p a rti c u lc r ly  ia  Tien# o t  th o  f re t

l i a i  in  t  ho ücantico a coneldorablo a r r ia r  of S tctco fcavo

ra ie  od d a i m  to  a  t e r r i t o r i a l  cea o í s ix  rad oren tvolvo

K ilo s , d o lc a  which h&vo nado t lo  t e n o r i^  cscosslvo t e n d i -

n arrim i p ro te s to n s  loolc rodest indood* ^   ̂ ;

H o  fa c i ohould t-o ro v is te re i, fcoxwcr, th a ï tho hißt orlo

d a i n  to  a wider nor*in a i b o it  l i  la  û H  p ro ta b ility  tho only

c la in  o f a  n a r l i t e  M e  to rio  l i t i o ,  whora tho r  c a d re ro n t t e  .

a aleso #so jrsp iiicc l l ia i :  w ith tho adjacent l a d  donala i?aj

fco disporsod w iilu  Ho ¿« rid ied i b asic, thoich , t e  iho

v d id i ty  of cucii a c is ta  le  iho ceno as in  d i  other cacca

in  chicli m aritino M e t orlo  d a t e  arò tdvancod ' -  ocsuicaceaos
thè

in  cucii a e lo in  on tho p a rt o f / to t  e s sa ti  o sa i conxoolty« ;

V I I .  H o  in r i  dio d  statua of M o to rio  wnicro»

A, m a te rie  in te ra  aro in t e r in i  y »  b o rd  

bat or croan whìoh foro  tha m aritino dosata of tho o co sia l '

1} lo r  tho varions n a tio n a l d a t e  as regarda tho fercadth o f tk«» 
t e r r i t o r i* !  cea, coa tho .Synoyttoal ,g a d o  conoern te ! t M
B ro d th  and dur id i c a l a 'o rrita r ì nTlIc'n miù,M» \

teo  d e a s d  ognora Conf paranco mi tir? te ?  of tha t e t docxreni i
A/COkT. 19/4 of 8 rotoesary, 19C0.



m *

Stato f a l l  luto tifo catégories i .
(1) Interza! paterej 'end

. . < v,: (2) t ic  te r r i to r ia l  cea* - :
in tera  bolon^lnj to  t i c  f iro t  catogory constat, *coà*dlnjf 

to Oppongair, ;of.ritócco canaio, rivera to^other filili 
their--couths ,«•• porto and Ilartourc and cor» of , MM
itilo] ¿alfe  end t»yc*w ^  . . . .

flic te r r i to r ia l  cea consista, to  guato ocsdn tho sano 
eiitlior, of *tHa tratero eantalnsd 'In a certain  sona or lo l t ,
callcd t ic  maritino or r-arpinal "boit,u*iìc!i Erurroando a stato  
ani tino incluios a part of t b o  tratera'In sona of ito  laye, 
Caifa end sbraito** x 9

fho d istinction  botareon thoco ’tro  catoporlca lo important 
fa r  fiorerai rcasono, arene Yzhicii naia orsa aro trio 

fo llarla* ! *
■ (a) Internai vaierò arcjssoir&latod la  lav  to  ilio land

territori of tho Stato end t ic  ripeta tfileh t b o  litto ra l  
Ciato enjoye ovar tM s portion of vratc-r aro otulvaLoat to

1} Oppenhets, op*clt* vo l I ,  p* 4C0* Ottuse erprooaloaÿ^lûyod l
< - to  • denoto in ternai imioro ave *natlonci, waterg* or . jyjtì&nfl 

waters*. Artici® 1 of t ip  ro ­
sero eo *iniornai xnxtorow (CnîST^ïïTi CT^jy, oaS tlilo
tene iij_ ac corHIìylyuBad in tfctc ctudy*

2} Xbld* ai p. 461.



tlioeo Glieli ì t  canapo cr/ex i t a  le n i to rx i to r ie s j

(t>) - Conaoguonily, tlic r±£ht o f posammo fo r  foroiga 

chips -  whioh i s  ccnexally ad&itied io  cadUst in  roopcct of

' t e r r i t o r i a l  water© -  dooo not apply to  in te rn a i watero* and
tho Xiifcoxsl d ia te  ì s  e a t i t le d  to  enoluìo etica vessalo fron

i t a  in torbai valore§
(e) In caseo whcxo co rta !»  pori ione o f water* euch no

baye, aro xoc oblile od os fcoisj intorniai vaiare* tho coosurceaent
of ilio to rr i  t a r is i  eoa » ty  neans of basollnoo - v i l i  s ta r t

C1Ìe t tho p e ln t tóaro  intcarnai vaierà enti, v 7

dime ifc asci lo rc cd ily  neon tlia t tho fixing o f  tho  ju r i -  

a le n i s ta tua  o f M o to rie  watero * l . o .  tho dotorainafcio» of 

tl io ir  s ta tu e  m  e i tìic r  incarnai water» or t e r r i t o r i a l  vatorà » 

Ina far*xcachiA3 lo c a i i&pXioatioaa ur4 io  not xoroly a  i ¿attor

fo r acadoalo discussioni fo r oiì tho cximisx givo» to  iM a 
cuoctiaa tu ra  tho riga to  of ilio d a icau t ütatoö ìa  thoix 1

1) 2ìdo ral© ho« Man l a i 4 ésm o sp ro sd y  in e r t  io le  5# P&xa* 
craph 1» of thè, y c r r l to r i a l  Caa^C a l e u ti»* vililsfe precide» . 
t a a t  "water*? pa eìT« c£ tT i uos olino of t i c
te r r i to r io !  eoa fo ra  p a rt of tic» in  te m e i Katars o f tho
Citato.* (Crawl* 584 [1959) p . 21}*

562.



MttUccodly wh lc to r io * w a tc re .'■ '
I t  m et ho o%recced f z o n  ih© outsat th a t t i l l s  answer# 

l a  tu ra#  depends d r ie s t  exdudw d.$r..'03A.th0' d e fin itio n , gixoa 

to tl'jo tersa » d e to r ic  watoro** Circa a s t r i c t  interpre­
tation# h is to ric  waters gtr is to  seam ara-.o&Xy those,.waters 
over which the l i t t o r a l  Stato deltas iU ll^eoircire^ty« with 
a l l  the righ ts  pertainl23£-te such a olaiia#nad mot . sorely a  
d a i s  for so rta la  rights# which do not cat o il  a d a i s  for the 
cadasi'?© f  ossessism=fey the d&i&aat .£$&$©»■, „..it.:, i s  ...la. this.,.- 
scaso th a t G ild# far instanoo# conceive* the' natica of 
h is to ric  waters# whoa ho observe?t.. ;. ..,;.: ,. < ,:,,

•lull * e «  h is t  or it«««* .»o'-eonfc d « w . o n  m: 
■ simratt y i a s ld t r  t r e e : forteim t# -dea t t e ' ' • 
oil l*£ ta t adjacent rovcadlau* gertaiag droits#  
oortaiaca conp4teaces d s t r d t e o  lu  Saisoocii" 
da c a ll»  dent 1*casesfblo coastituo eo .^doiv  : 
.appdlo J la  oottverainist®* ••*.** XX t m t  00.. ■ 

.ta a ir  troa..foraftaont a 00,point ca p ita l 4© la.,  
sa tlero  dec •canr-Mstori^tws’ ^iaO'lPa :*oaaar:‘
. M ts to r im o ® 9 . coat, too.- oars intcriajTog*f.. (2) - . 11

11 *1*10 d iscussion in  th is  chapter on flic Ju r id ic a l ata^ua o f 
h is to r ic  w aters does not touch apaa the  ^moatiou of th e  
Ju r id ic a l s ta tu s  of the t e d i t o r i a l  aoa# t a e ^ | cli

ah ijjijiJXiiXc • »lx© IX03PI4ÌU* wt?©Siàt!ìt
( S  o ? c ti®  VI.C. above). a i o  e a t e r y  

of »M sto ric  waters* doe» not p ro s e d  mw prehlmmm to  
the ’l a r i  d e a l  s ta tu e  of the  vat ora la  | uob| ìosj^
“ V S r iS «  territoTioJ. oea of «¡o lit to r a l M aio, vltH a l l  

r ijS is  aSTuK iSSriiw lna: tlierofeon to  tfco riparian 
s ta te * *

2) G ild #  op .a it*  v d .  I l l#  i>* C25*626.(Italics in  o r ig in a l) .



ÜiioX'Ciluitc a t  tho caco tino th n t norroaiy tho £t&io 

puttir¿*'forrozA  an h is to r io  o la ln  « ü l  not intenl to  tarareo 
errer th© aroa in  ^uosiien fCtX tho ripiáis whioli ü o ’o Iros a 
s ta tu s  of covorcifíuty aad t r i l l  c o a ta it  i t c o l f  i*üh tho

■í: ' . Jí

. u t i l i s a t io n  of c e r ta in  r i¿ h io t suela en t í o  iXchi o f oxeludii^

fa ro lea  ílsh asu sa . %'m cniorcoaont of oueh r lc h to  fc? tho

.litto ra l, xtnio ¿loes xsot présuppose* A3eordir& to  CMcXf aay

h is to r io  c la in , ío r ' itv  lo  p a rfo c tly  . l o f i t t a t o  fo r  s ta te a  to  •
p x o h itit  tho fich ing  t>y f e r clonara r o t  oaly in  th o ir  i r ta r a o l

v a te ro # fcut alto in  tho i r  territorial coas. iharofore* Gtdol

¿¡oes en to  ssy* i£  a'- a ta to  vichas to  c r ie n !  tho aa*£inúl l o l t

of erc luslvo  ‘ü c h in s  ri£;hto* i t  w ill  to  te sp io l oifclur to

o s te a l tho v td th  o f l io  t e r r i t o r i a l  ora o r to  úxmt ñutí ta so -

lin o s  fo rih o r ont to  coa* th as ûufcomtiôolly «¿vanóles tho

l i a i t  of i t s  t e r r i t o r i a l  cea. In  tro  opinion o £  G Mol*

l i â te s  u i l l  n o rsa lly  re a o rt to  tho second xo tho l, tea  meo tho

exiension o f in io m o l1 u a ters  can lo  dono edn in ic tra tivo ly*  <

whnrcas tha le g is la tiv o  no acu re s -repu Ircd  fo r  tho extension
tho

of tho te r r i to r ia l  cea uro¡£ro.xumtly/utthjaoh 6f  a  Icagihy sa l 
siot tslva?c frieruU j o&ohasgo of »o ico to tueca tho coaatol Gt&io 
and other State» protosting e ja lu st cuch ira estm rlou  of tho 
te r r i to r ia l  cera n t tho espeses of tho high iioao» ^

1) Xfcid. p . C25* 'noto 1*

t€4+



la  c&othcg. pascalo Cidol exploir-o t?lxo Inhcront oontra- 
between, :■■ ■

dlotl<m/b£d laccrpatlfcillty  of,tb© conoopb ©f fcloSerio «alerò * 
l&ixigt G0 tJioj aro» in ternai «utero -  arsi tb© ri£b t ef Innoocxrt
pancata .tlrou^ii: M otorie vaierò* Ila acyei

*Xa baio trae f:ols tornio patir ‘MetoriquG«, la  
to ta l i tà  do scs osar dorlasnorrt dpo oour 

..... lEtorlouros etico toutsc Ics coa^o^aoasoo .
conporto lo c ta tu i dee caur interieurco.

■ rivoroia n*cot pio» tono nota-noai &»y
^¿r-ottro lo #pancate inoi'fojialf* doo irtrlroo
©trinjero#w (1)

. lo bo li tha traili» iìfcaio a»t b o ritila  dealiu j r l ib  tliis  
problon la  ibo fa s i vero noi slvayo preciso 0aoucti in  thè 
tcral&oloQi' usod by tiara and v/ould tliuo ©fica confuso to rr i*  
borirà patera vitìi Internai urterò « Siile coai'asion lo 
c learly  ©yidoaced by ilo  ©zarplos ^uotod la  ilio rar&randuia ori 
ì;1 ot aric J>qjìb pzcpnred by tb© b a ite ! Ustiona beerofurtai f©r

H I ' ' •
tba d ir s i  Gensva Coafe ronco oa ibo leu  of tbe .lba» , «fioro
l t  io  astrlfcatcd t» "ilio looocuoca of ilio torninolo,^ ■

HlftilTii-.niiiailiiulJliilgL*IJTuW.IIIH.1» m | w w f ^ 1 mmw     .1.1 iiinii- jiiiimii!    

1) IMI* volgili* £»* 62I| ibe sano viov lo  osprocacd by 
Covo:ré ubo bollo dbat ti© Xrrtdieal status of filetari©- - 

. unterà "co coafond ave© colui dee osar Infeericuros* Sa 
conclone©» lo  dro tt do pacca;:© laoffoaalf a*calato pus** 
(Cavare» op*oifc* voi* II» p* 114)* A e cordine t»  Colse boa g 
"fclio ricc io  of Ju rle lie tio r. s i  Iba l i t to x a l M ate ©ver i to  
te r r i to r io !  ¿alfa and bay© ara identica! io  thoso i l  euioys 
errar i to  ustionai water©*. (Colorboa* op*ett* f  ,1£4), - -

2} ileo b a lte !  b , s tono conferete© m\ Jwt of t bo dea. Off ic ia 
' grò ©ara-lory j*pw rp$a» ~x©5 u?Binri^css r?,

W f71?P* 21-22* _ —
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©nployod aratilo* timi io, áifforeneó of opinigli oaa ilio’ actual 
p r in c ip ia ,“ V . ... • ;

Tao vcriouo d ra í í  codeo# preparo! elicer hy looruod 
cocietico or under tho auopiooo o£ ia te ia iaiio iia l Gr^saioutions* 

cxay a  aharp d io tlu c tio a  betuacn tb© Ic£2l  ro jiro  o f M otorio  . 

ta ta ra  ar*dt tho territorial eoa* Tra®, ìhosa  rariotta draftas 
do noi ro fe r  to  historie watera la  generai, lu i confisi© tfcon- 

oolvoa colcly  to  "M otorio baya* f Muover f ib is  io  ooceuatsd 

for, ecea rd irj to  OidoX/ly tho idei tb a t _ i t  vaa nove* £»* 
vicajod  tfcat i t  uiclit apply oucept la. ' arcuo «Moh, by reso©» 

o f thair coM ieuratioa* aro ooncrally  not uoed ao &ojor istor* 
zsatioual routoo of t ra n o it ."  vw Sduis i t  lo  ecfoXy 
oecujscd th a t  tho coaaidorationa uadorlyixc ih® ¿u rid ica l 
rodisi of M otorio  layo do apply to ih© ciuco cartoni to M otorio  

vato rs Sm  generai* Irom thè faci tJmt ilio datrua l i s o  fo r 

ilio rcaotarcEioai of ilio t e r r i to r i a l  coa _la  territorial laya •» 
an i Motorie layo lo lo n j to  tM s catejo ry  * i s  a  f ic i i t io a o  
and laa^iuary  la s c i  la© draun ai a c ó rta la  diciocco frau  ilio 
conati i t  ncooco&rlly follava? th a t t i c  watora landwardo of 
tliia bacalino uro to  b© remorded &o in t e r a d  watoro» 

ártielQ 4 of thè d ra f t Courestloa preparo! hy * 1
..  1 rw.ww. il, rw.>.im.-ini- ■ i

1) XMd, p , 22,
2) &idol# op .eit. voi» XXX, p* 626,



£or tho ,1930- Bi&ao Codificable» Coufcrenco * as cacadod. cut 

ttiresuH f-bf t ío  áiccnscioss. liold l a  tho CoarditeQ of J2spcrbs 
appoij3.tod l37.tJ10 s&tm&Ùy'b t • tM --Io®£us o f Katlono l a  1924:~ 

expresóla próvidos tim i t i c  vaierò o í fcey® dafinad i s b l i a t  
a r i te le  ;(ì*e. ;ta 70 te d sx c d  by a c ia r la  S t a t o v t a r ©  ili© 

dlsteaco bettfoon tho ivo choreo does noi oxcesd te a  nsrlcft ' 

M ie s , --"aaleca a ¿premier distane© Ma te ca  eütabllch&d.fcy. 

contim ous and irse jro ria l nesso* aro io  l a  asoisiilabod 

io  in te rn a i vraiors» ^  literato©, arélelo  7* ' ParaGraph' 4# - 
o f i t o  T e rr i to r in i So& Convention stipulateci i l ic i  i t o  vaierà 

©noioso! by a  baselino drax i aerose i lo  011 trance of a  bay' tho 

r id il i  o f t&leli àùùu u s i exeood tirboty^foizr M iss  * ch a lí bo 

concidorod as in te rn a i ' vai ora * * ^  à l t lo a rh  parcgrapii 6 ■ 
of i t e  eaisd a rtic i© ' ©rproocly exoludoo h is to rio ' layo fre n  ili© 

scopo of i l o  provia tona of ib is 'a r i te le »  ^  i t  ; is  c lca rly ' 

underotoòd tim i ili© in ten tim i of tl i ìs  s tip u la tic i»  va© fa  " 
recodáis© sono dspaxbur© f r a » ; tho r e s t r ic t iv o  siilo® c£tris®£bd 
fo r  ordinare layo tho entrane 0 of vhteli -  i f  claitaed cc 
t e r r i t o r i a l  ta y a . * oould noi ero ©od a ce rta !»  iddtfc, ss.

1} t e .  132?» voi* 1» p . 53,

2) H 'id , p« 72.

3) t e i ,  504 (1953) p . 21*
4) IMd*



¿ucstias  Elicli doos tiot presesi i t o d f  v ith  renard to  
lildorlC  tS2;G.

• i t  *say to 'thoroioafo eonildonily aacusod ' t o t  thio prò* 
Vision io noi xuani to indicato cny intenti©» to aiotinr^icli 
botwoon t o l e f d  rodino of ilio imtoxa o£ ordinerà t a j s / 
roc coniaci as te r r l to r is i  fcays, and t o t  cccordcd to- Motorio ' 
baimi totii of wfcich aro to  to  r ia r d e !  m  in ternai water®.

- In tliis connection a r t id e o  4 end 5 ot t o  C ©evadi ou 
else stipcar to lavo som boar.tef on t o  eu tJcct-m U er ©£ ila© 
presosi? oociion* althoggti t o  -torà "Motorio water©* deca noi* 
coeve? in  tban a t a l l .  ' Artici© 4 doals isitìx thozo caco© in  
vSìicit t o  constai Btaio in m tttlad  te  èrm  -  far xeaacm 
cpedifiod In t o  a r t i  ole * s t r a l i  bosolinoc# ^  ) fo l lo n i^  
t o  generai sa le  la id  down in  artici© 3 whitìh s t ip u la to  tim i 
"ilio marinai baedino for nesmrxin^ f io  breadth of tho to rri*  
t  or la i  eoa is  t o  low-vratcr lin e  alone t o  ©oasi w

A rtid e  4 roforot sa d i i  le  roonllòd* to  thooo inotaao©© 
in vhitìh ilio lascila© rmy le  ■ drnwa in  a cu tter erri uomcr «rad 
cxpredaljr racconto» t i c  pooalM lttv £©r a s ta te  io  cernire 
a wi&er fedi ■ of tc r r i tc r ia l  vaierò t o n  wonld lavo nori&lly 
aeeruel to i t  in  accordane© with thè raserai m ie  crem olato

1} Xbidf mn v* S43# » . 1 alavo,

S) C asi. ;$04 (1953) V* 20.



in  artici©  3* ' larapxaph 1 ro fc rc  to  a  eonevftat ttmtoual

iCoo^rapIiical eonfi/ruration ot t to  c o a r tila  a ( cueh cui doop
Indentaiiosa la ta  thè  ©cast or Coastal orchipola^ooa} vhlàh
vaxrant a dopar ta ro  frase thè £GiacraX ralo* -test tho *£jco*

thè . ■
grapMool fac i or* ho dirocci h y / te ju s t ì f io l  oxplolcatioa ©f

aa aHo&odly m u rac i ©oafì^uratioiit ParaGraph 2 c o n ta te  v!mh

in  ac tuo i fa c i croimts to  a  p ra tico  t© ParaGraph 1# s tlp u  -

la t in a  th a t *th© drav in i o f haco liaos1 taid» noi dopart to  ory
(1 )ap p ro d arlo  ©xtont fro a  tho penerei diroc t i  or o f t e  eonst**v,# 

I t  lo  d e a  aotev,r©rthy th a t tlio a r t ic lo  xaxttlrea l*or tlio 
dravritìc of e ira i^ h t Inceline© th a t  I l io  eoa cross Itftnc* t i t i l l a  
tlio lin eo  . . . .  lo  c a ff ic lo a tly  ©locely l i r t e d  to  ibo land

/ ■ f ©i
doridn to  lo auhjoQt to t e  remico of 1 nfcrr a l ; in toro » * w  
lineo vario aro e ip d f ic n n t for ivo xcacono*

(a) thoy ©xprcscXy lay  ¿©ira t e  rei© » a ttil la r  fa  th a t  

vhloh appoaro l a  artic i©  7# parsnrarh  4 t . oc recarlo  layc * 

th e t  a l l  arene ©n ih© te lv o r d  aldo ©f th© t e d i r . e o  ero to  

to  tro a ted  t'ù in te rn a i va toro .

(t>) tl-©y caho i t  ©loor e t  t e  caco t i r o  i t e  m  Cxeasixtc 
of © tra ig li l o c e l t e c  v i l i  te  ju o t i f io l  uni©co ilio eoa eremi 

l y t e  VfltMr* tho lineo  ena la  re c a r le !  ac a u ff id o a tìly  c locely

m «

1 } l H t ........................ ■ ......... ••

2) iM dj ( I ta l ic o  addoi)$ mù  p* 543* »* 1 a te o *



iJulcsá ta iZio load dónala to lo  ctibjcet to, tfco regi®# of 
tofeexnca im tors, ' ' .

Siilo lattea? yoiuironeut ío f no io v o li fc&ovnf tb s  r a la
ooiidittoa en tlio tCulí&s&xt ot Miniali a o ía la  to  aa M ata rle

t i t l a  reata* uñero coa te  no ro co ^ iiiia a  o í cucii a c ía la

i í  tl;o coaotal h ia to  conuot provo "a cu ííic io& tly  d o s o  Itale

to  ilio load donala**' and tho varicus elanm ia ü ilali «re ia&tca*

_ t i r o  o£ cucii a  Itale aro t i c  raaao ty  «Meli ilio m is i  omo o t
cucii a  t i t l©  la  prove!* Zar vicia 4 t paraos,pii 4 f vMcfc p e ra lto

tiìo taM ng la to  accouut, l a  a l l  incoo cacca la  d i c i  ilio .
ofcraight bue e liaca  notlod le  applicatile , o í cerníoslo Iute-roste

pecu lia r to  thè región. coaeoraod, t i c  r c a l . i t /  rad  ¿portane©

of ut,ioli aro doari/ cvidcocod hy * lo &3 usase*, lo a  olear ;
cuproosìoa of tho idea ik a t  ‘Hia econ&aic ía e to r  l a  ia o la tio a
lisa loca  rojcct&L as & co n stitu tiv o  c lc iu a t o í  aa M otorio

t i t l o ,  and that i t  lo o d /  tdirou^li i ta  in i espia/ uitli vari oao
othor Glarcnts thet Ai my to confiderei * ( fMxù preciso rol#
o£ tho economie le c to r  in t’io c o td l ic M ru t o í m  M e te rlo

(1 jli t i©  ra s  d iscusse! a i  sor.© le u jtli atcr/o)*
Hi e t illum inatine , p e rlin o , Iran  t i c  pa in i o í  v i car o í  

ilio «uridicsl status o í Motorio unterà io Ilio provisión eoa* 
taiacd in artici© i ,  pareexaph. 2, wfcich roda ac follcws* 1

1 )  l e ©  c h & p t o r  4 ,  s c o t i c a  T f  a b o y o *



*1&wtq tho e s ta g l ia te m i o£ a s ira i^ h t tea  din© 
in accordano© witli artici© 4 Ims iha c if e c t  o f  
crcI ooìj.\j as internai, 'vatsxa oroaa prò»
■vioucly h a i l o c a  ©onoidorod c o  p a r b  o f  tho 
t e r r i t o r i o  e o a  o r  i l i o  hi£ii a o a 3 t  a  r l f d r f c  o f  
Is&ooont passa lo  ».».# c h e li  o&ijfc in  filoso  
wato ro.*-' (1) '

!to  feording of M e  psragra.pTi l s  .solf-oxpXmmto^ ani lodi 
nai refluir© ©Incidati 021. . Xt -cppcerc a i ilio i-aao I t o  po rti-
53snt te  ro sa li I r ie f l?  tir© M storieal eraiution of tM c prò- 
t i n t o .  Tho prolilon of thè rivista of pensale ihroisgh roterò 
t^hto voto M thsr to ' ro^ardod ae pari of tìi© hif;h ione or th e  
te r r i to r io !  eoa *yjdck «ero turuod la to  Internai «stero so a 
rcoult o f  tho application o f  tiict otrai£ht loeolìsos noi&al, ; 
neo U re i r  ai col fcy tho United KixicAon Corosmonli in  i ta  
co.imita on ilo  provisionol a r tic le c  eoncom to iho remino of ! 
tho to rr lto r ic i  noa/ co adepto! fcy tho Xntomattonai Jtòw 
Co.nimica in  ito  sixfeìi ccasìon. ' fc/ Ab ih© oaventh comica i 
of tho Corrlocion tho cpecicX rapaorinar, jfrofeeco? Irm ^aic , .
r e j e e t d  t h o  U n i t o !  h i n p d o n  p r o p o r c i  f o r  p r o c c r v l i Y j  t h o  r i £ à t  !

i l i  !of to s c a n i  passero • tftroutfx caich r a tc r  aross* Qao of tho  :
reaons N .^iron by Professor tom bole Tot Ma vìeulsq; trafavourntjly 1

1 )  tenui. PS4 { 1 9 9 3 }  p .  2 1 .

2) Seo U n i t e d  R a t  l o r o ,  e onerai I gocrhlyf Of.fi o t e i  £ »cordo»
tontk" secsion* I 0 l j  * T/€h71V4--r7t¥"5t^ i^ p T ^ ^ r . '

3) II.C Xearbook,sewantli c o s a to . 1$35» Tol. Xy pp* 196-19?.



tfso i!M f#4; x ian los pròpoaal' w  M s b a l ic f  l&a-fc i t  jdLfM "'
•0ÌVO ylSU tfl il C0l5'i>Jt0X. CitUS’ìiAXJ -WO-UlA 'IrOf Au

faot» t&re© typsa-.o^.uatar r'srltìilii .*&&. W tteo l-etate« » ’. • /' 

carminai fcclfc#

,: (a) ^iafceraal wata^s' p ro i i^ l j  «o*C3lXtì&i -.• - -  - :

; (Ij) titf io aa l '«stara  mtspet to  ift* r  s&s® •©rpeaoaipf end

•• •.( c ) "t h s .t s r r i t e r l a l  eoa* ■■■•■■■.- : .■• •■?,.•.,.■ ;
■ x t voulà ha a x tr s ra l j  d i tn e u lt*  X’xafoccor X m ifa ls  

£ji,*x3i0iif to  dra.u’.s  p3r<3p23r dcm3xoa.1fAo2ì -3JU& Uoè̂ ?5v̂ i .’èlio starsi? 

gyal eeeoaS 'of tiisc© tstfo- cafca^oxio&'-o^- v*atarf .paaftlcuXaxly In
■ ■ ■ ■ • • . . .. -.■■ ( f )

ti se caco o£ a dcscpXy Induatad oqsìs&XIiks*

... v ., to ',  p a t te x-vsm x a lio d . f^at»  ’st? «i&ìith-.cosalo» : o£ ; t o  :

Com icslaa W>sir Corsia Sitscassloo • ^  «al « » «  *eas«i7  d io . 

cucoio’w « M *  cacao! 81* co rd d ’ a pra-maal m a  carilo 4 ty  9
. '.............. (3) ..... .. ,votca to  1» tóLtdx 0 ebstautloiis* ■•■ '-: ■ '

, m  te e  coarca-e£-tiw .¿ s n e lli t ó a t o  ;t!» f t e i r : -  ;

1} XM&# ' ■ ■ ■ ■■ •
C) » 0  T essis i* , e l e t t i  o?osÌoa,19S 5, I .  » •  e-9» Sor

tlio ^UScÌHSTqii eoo Ititii* PP» ■*? * **
^  t m * 187*1 Q0t ■ eos e lse  tf:-o sp ec ia l *agpcrtcu»#a eoa* - 
3} S i r ;  S S 'f tfa  j io 'le f - ,  iS id . v o i . « ,  PJ. ,0-9 «al «>.». ; 

•¿ :r^ .2 io n * s ^apoTt 03 I ta  ci,~Wi cesoie« to  tl-o General 
ìt^bìÌ drsfì? astAcìe..* v it ti

'• ot É^orsst paaoae* ^

. ■■■tyaiiio-**... (±WA* ). ;...



573

C ffisittaa of -aio r i r c t  Coasva. Coafercneo or. tua la »  ot tho Sea,
»

tho fe itih ì S la lo m  At t  orney-Ooneraif S lr  liscinola Uami2i/-jìiei- 

h a l le r ,  esco oat l e  capport of t to  ine o r tic a  Xnfco th© Con* 
ventioa of a pravloion csfc^iaruìii:? tho r i£ h t ©f ittaooenfc 

passalo t2srov£h «-star aroao tódoh fceosro In te rré !  « s ta to  

t i r o id i  tho application of tho c tra ic h t taoalinca  r.at&oa*
Ho y ig iitiy  p e la to ! otti th a t ©no of tho effoo ts o f dr essine 

c tra l^ h t basollaos vao *to ondoso taict airi'*» lo  
ctrotoho3 and to  convort tfcca Irto in te rn a i or ra t io s a !  visiterei 

tho arane in qnemion could previouoXy havo teen t e m e r l a !  
datore thronijh. i h i oh a r i j h t  of passette oxlìj vodf ô . ovati p%o?t ■, 

ef tho lii'jli e oca* Xt eoorod v*sry douhtfhl tfiurttoor a ©conta! :
y t ito  ©cald deprivo o th sr ©rostri©© of %  !

(15 I©ottona o f th a t Scia&♦* - ;
■ • i ta l ic ie o d  vords of nir  r ig i r a la  «e s ta tx ^ n t  aro j 

la to ro o tlrg  In  tfeat th o j ©oca to  eacrqrtfc»  -id«i of ^ i s t o r i e  j 

r i a l t o  in'T&roTUQ* te  tM eìi iterther refcreneo v i »  t*  redo . 

bol©i7# <2> s a f f ic i  i t  to ee;* hsre  tfcat d i r  gogl»!**« :
smotta dxod d  gafo^uarains U x o r io  ritfu» aoquirod % ,:
fctatoc r^a ln a t tho l i t t o r e !  »-tote# , , ’

iho Unito! a in rlon  propo&d r*et v i th  eoe©

D .ttoro C cui ferga«United Jp*t#v ‘.wi y _
T ^ T i r r v n r z r x .  ¿ m is

o o n  t u a  ì ^ i : . ^ * } ^ - £ S 2 jl- 2 £ S ÌS 1 ^ .
»»ItCIm lloa. aacoa)# ..

2) Uao sco tica  V1XX ld©M*



Sn4*

oppoaítíoxi ^ ̂  aad tfj.© parc^á^i. ln: q êatioa» as 3.wis«d fey 
tíxa Üaitecl jaLi^dosyf '̂ tsy.
44 vo iq& a fi»0t
rootlrí; of tKé'''a'er*íoTeaea:- '14© ;|>3r̂ r&idr4me.carriol-'.'î  /§§.

■ ... ■ ■’ fn V :'- :' ' ■■■■■■■''■'■■■ » ■ ■votes to 16fEtóth:;ats© Í̂<mo*
ktna ot intoraal ;m*erst : ifticE;.. .ero ■ mXbjset^io ■ tas; xigfat:©í . 
isjsocoat: paoscéo:©£t£wrci^'^ ■
teraal «aters in'Jtixio ta

■ "viso territorial eso;/• :-.■■ . ^  ^

•■'. ii, 1>et̂ OT'Íntg»̂ jsX:/,ialand wfc&ra ’asad/
Ror.»ísXaKd. i^cern», .- ,,, ., ,

res idsa oí álst.toii-'^\;..tstusea.^s.aJto;rsrie3.oí .
-. iatdrrrtl Lvtisrs liad aireedy tosa o w'«S. ‘T-&X*# |3 Q a a t sbs 1954 stsuio» 
óf tlio ísetlteiíO or later;irttior¿s3. ¿3tr>¿£&-£& 'Ata»-sa-troveasé#
la a'report mjteltted ts t 3 ^ » t h :Cú̂ tfc&0:'of.-'tlM>/:-2mti5î o'R 
oa «tho-Metinotloa tetwem 1&o territorial' .»set pad;;tó:en«a. 
’saters*, tfc© rs^orfeosr, .l'r* -red© Cástreos* tibzosv<!& tbfcti ...

t) fío© o .-, tho.«tatccíut mas STudoolisr dolo-atsf >**._...... rsticio,.
Of■fiainl Trgor̂ i?7̂ rol<TTjU# î >4t O t a 4 * P« *1̂ #

2) ,IM df |>. 1C0. . ' _ * ' ' '
3) IMd» :yo! . : I lf . p* <?3* " ‘."r.V 'rríV v ... -  4-:,—.-r . ——



Efcot |»cut atro c a to rlsa , en foisd&afc «nar
.¿00. rslcono M starliisos, ©oocoiaieucs. m 
■ aoeialse* * ■ a fisco?-do Icm âo© 'H^noo Io Ic*q' 
entro le© ile o  ot lou roeherc lesemi* i l  ¿ tr Mt 
do ealculor la  U n ito  cacti?tm do 2& t o ^ l .  
tosisi© . ..et.eartout loro iu ’i l  ©si# quootioii"!© 
la  I fe lt#  te ir ito s ia lo  Ou.. droìt mvwtn cKeltuiif 
do la  populatioa cose pooiieo eàtidros* . xi

m>w*w&*uje«ì3 4,0 iXSOiy
da passe/:© doc^cOTlreo d#mrèr©sB Ita la»  eu ta-ioado paix, aitsoi e tir»© porti# ¿©a ©aus ©rd 00 
treuve ©a dopa doo lignea do booo»«* (1 )

la  M d conelusloaa Caatfeors ca teti! ed t la t t

doa.s ggfr a t ^ ^
Btat«, a e s a li t i  sa :t©at#f0lo  ■ ŜX"'ì& m it 'n a ù ' ' 
p o r ta  e t t e l i i t #  p e r  n a t t e  ■mmssf^-mxz- ù rctta  ¿od 
mtrm nata»  eartoat a. l a »  «Irolt-d# l i f e s "  
p o so la  in o li «rasi* t o o  la  te r  torri to n a lo ,»

1) 45 Joarnsir# 4#  X * te t it iit ,4 0  . t o i t  %$it&mmimwl ̂  . ■-■....
f ro TEigg 'SùttgaiV ¿¿■xil-TaCTTTC.VVul. I ,  t,i»VTÉs.Ìg?
C ito n e »  sddcd)f la  o footaoio Cectlrru t o o ls o  tho ¿ w * ~ *  
f f  ^aoetna .»&a i a  m. a r i lo !© palOlifcftà l a  1931* - ¿ i% jm iÌ Ì ^  
te# ©rsblas o f intorno! cataro» as i t  hstd p#o#I 
tli© 1930 lis^u© C odificetlo^ Canfercfcoo» .ceelsornd 
est m t o a l  ano Ics  n a to  otraacora intoroocéa e*oo^oc~£* 2 

'■ o© tua tmiteo !©« p©rti©ii0 ^oftfsaroat' à*!*?-?**
*l<tyr dos li^saes do tee# aoicnt doolorsoà atro dos ©asne 
intcriour©» èssa  ton te  l'& ceeptlan  de co tasno*-" {!>*£!***..... la 7 m  (1931 ),.p. 134)*... . :

2) 45 t e a a i r e  do X’X astliu t do I r o i t  la i  ostia t  tonai.Ats-fwi 
: l^ S n a iT S S E S ro r rS ? ^ ^

©¿aedi).



m .

t u . loadlas b is .. capperi; to  ".eaacept, ot ■■ i t o t t e g
wUi©U,reoosnlses ditteroai rabada- ef .Aitòasma!.«stoni• for 'r 
difSeroat purpocoo, Sir G e r a l d  tltsmarioo# l a  a  lo t i  or ’ r -  

vrlttc» ¿ta t i»  rapporfc©Brf otates»
• . , •.*1 ctar© -.thlo basi© ido» tritìi you* bai 1

. would exprooo i t  rather differenti^* I 
would prefor to ccy timi a l l  vatero to ld e  
tlio baoollno fron «hlcli territorial tratero 
aro »¿asarod» oro Internai datore? - but 
thafc a furtfccr dietìnotioa lo to ba drern 
bctwasi iboco internai wat ora whlcli aro
reaminolY in to d  vaierò {©.£> rlroro# eretto
lalsrad latos» cosáis» oto*) cal thooo vMgIi 
aro r*ot (o*s* lar^o t o s  a n d  vatoro betwoen

■ tuo • mlnland sM ieX&ade o ff t h o  ooaefc)# 
Ccaorolly epeairias* tUor© la no xlgUt o£

, .  p a s s a l o  i ì  creagli ih© asm r» Mt thmo  la*
or ohould bo» ihrou£b tho lattar*# ( I f  tu ia  

.Moa mm  edoptod» i l»  eapreocioajs »Intorno! , 
vaierò* »inland vaierò»* Ina toad o£

■ m a n t o  t u o  c e n o  t u  t o t  & &  i t o  d o  s t  p r e s e m i #  
veuld caoU liairo a  d la tto t  xttaaìng)* Under 
as» olrouriataueoa elioni! ilio cxtaaaioa o£ in­
torbai water® n a d ù  pòsolile ly  tí» no» baso 
lino sootbod oprate no as to Ispodo tba righi 
©£ toeeont passata tteou&h vfcai votxld bo .

. . .• territorial. ooa..Uf..tfe© .old« ©oasi-lino (or.......
t i d o - i a a r f e )  r u l e  v a c o  s t i l i  o p p i l o ! * *  ( 1 )

fimo Oliscourlo© caggealod m t  osly Hi© odoptioa o£ a  
nea taraiaolagy wbloli would diettottieli batwopi ¿& ornai 
fninni wntorg and ' intomai non-lnland wat ero« bui ale© - 
naggootod thai Intonici non-lnluad watoro le  In aIX ©ases
a s s l n l l a t o d  t o  t u o  t e r r i t o r i a l  o c a  s a  t o  m  t i »  r i g i r i  o £  

toooont pascalo o £  lo r e to  vassoio toougU cucii «atora l o  1

1 ) Ibld. p* 20C* (I ta lic a  la  ordinai).
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oonocïxsïA» I t  la  r-otcworfcïiy thafc tfiis aust'oetto» vjont 
conai&crably furtîior tM a tli&t ©vontmally aâontcd in  a r t loi© 
5» pas&gzcph 2» of tho T erritorial Uott CoTontlon t&oro tlso 
r ig h t o f .tasoconfe pascaj© waa co.no0d©d oaly tlaroush tlsooo 
iaiornaX- tsfiatara .t&lcîi îmd fcçesa prervicm&Xÿ-/ conoiâcrodi es jirsrt? 
of tl!û te r r i to r ia l  csa or ti:o fci#U eoaa and whoco etatuo r a s . 
altorcd es a rooiilt of âroainj atroiefrt tæ-atteos*

H o  Cact'bor^Fitsiaûiirico coccopt r.ot v t t h  tho, vi^oroua 
opposition of drofeecor François vho o&jeetod to tho in tro ­
duction lato  in torm iionol le»  of a net? eaie£<»ÿ of tmters 
bavixvr a sta tus àalffcûy Xotuoea in ternai watero and t lo  ta ra i 
io r ic l  coa* 2a  Mo le  t  te r  to Oactlcrs» frofoosor froryolo 
polntod ont tirât i

*lssm la  Gjofèao quo voua pxoconieog oa
adopterait tro is  ooaes do aor différantes# 
l a  Eor te rrito ria le»  les  eaux iatoriouxos 
e t  un© trolslcrjo &dnçÿ gui cot n i aor t e r r i -  
tçrlolo» n i caax intorisuroa e t dont Xo ■ 
ro^iao Juridique res te  quoique peu iadeeic* 
do Tondrais contester que X© d ro it in te r­
national roconnaleo© l*ôMatcaee do cette» 
ttçoielàoo zam  . . . .  i l  no s u ff i t  point; do 
tasoaatror à m t  effet» cotr.» voua lo fa ite s , ■ 
quo certains Xtata n ’aroreout pas lexi droite 
qui leu r reviennent dans le s  outre in térieures,

- car toute 1 *¿tendu® do am  saur* 11 appartient 
toujours à X'Xtat do ne p m  fa ire  usa^a» sur des 
parties  de son te rrito ire*  ,do la  plénitude ü& 
m a  dro its  sans qu*il ou recuit© trio nodifi» 
cation cesontiollo du s ta tu t Juridique»,, do v 
ce tt#  parti© du; te r r i to ire  . . . .  i l  prêta a 
confusion do créer do nouvelles fsonea# . . . .  
ot do vouloir» comme voua 1© proposes» »recon- 
îm ltro quo la  lim ita  dsa ocuu: intérieures peut 
otro trace© do cnaicro differente sous differouto



sto;

wrappo.t to  ** * • • i l  £su t »«. g a la te ai*»-1 » ;r ro lo  
n e tto  e t  pratique du d ro it is te r a a t io r 'i l  ©ï 
Torto do lù-itìollo l a  U n ito  ertérieursT  doa ■

, - eaux iMtérlQvœm coincido crocs xn I tn i to  i r . ' '  '" 
to rlouro  de l a  rasar torri to r ta le  , M* {1 ) *

ìlio opposition to  t to  0artoerg*m si3toirieo oonoopt voo

t e t l i c r  cfcrcsctIioî»d by GidoX vfco tb a w  tfco ubalo voi{*& ot
Ìlio e a th o rity  bellini tfco lin o  tabou up fcy Iro l'ossor brancolo#
la  faio l o t t a r  to  t l»  rapporteur îso ra in ta in cd  tb a t t

. •' *Xo Borcdtlcoflot $o© verna mWro&..d»i>fri»Mf r .. 
dono Ica  eaux in té r i  eucrao. c o rc lt ,  jo  lo  
crains* in tin iem t^  dœi^orcux e t  no t e r  a i t  rma

•" ::•■ ; - • Jotoar .10 trouble: là.- m .m m z wratta l a  bonne ■ "
fortune do v o ir  r w r  1*accord âmas la"

. : p r a t i c o  corro© paroi le s  entoure. c» norcollo* -
r a a t  f c p lia a e ra i t  ̂ o  cl3«itte:' i t a t ;r iT è ra ia  •jiou rra it eospoocr à  sa  croio© pour reti eciuz 
ia&erieuroo m  g ta to  t lu rid i  ̂ îô x^HTculiort

: i l  ro tio n d ro it ¿ans oc s ta tu t  ind iv iduel do l ' ' "r"'
©aux in té rieu re^  to u tes  Isa  ooxspctojiooa gu*!! 
c a fe to ra it  l a i  ©taro «torantascuooo e t  ¿ llr i i io ^ a it  ' ‘ • 
toutou c o lle s  auxiaollcG eorroapondrâit unUT' 
obargo • •*• H  n ’ÿfffc pas eu pouvoir û'mi i t a t  
r iv e ra in  do j ® c rc c r ptor.»o»..6a4x..l&tôri0îs*.ea - 

• toi s ta tu t  lu r id i  quo p a r t ic u lie r  d o r^ a to iro  b 
l a  cat©*©fi© ¿uridliue$u d ro it In to n a t io n s !
«mis..in&orleurco.*« ..-„.itolo l f£ to t rlv&r&in -- 

donouro lits;© do renoncer c o lt covoatiounollâ^ 
nant s o i t  lo g is la t iv e ^ n t  à  1* ©noroîts o du to i le  

.. ou te lle-'doc m ï ï p é t m m m îo^-droit-'-infceyi^'^roro 
. na tio n a l ©crossa reconnaît a  1* jetai r iv e ra i»  

caroio t e l  dans oe© om s ia torioures#  * |g )
'li t vieïf ©£ t&o dioojyeœ ent irfilcli croc® ¡xmag ^

varions rasaborù"©£ "tiso-Iootltuto- «a tltio  pôiat» tii© v  ' 1 2

1) IMd* p* 203* .........  ■ ... ,

2 ) Ibid* pp* 213-323* (I t a l ic a  la  o rig in e l)*



579.

rapporteur la  Jilo sorteo! roport, outeltted to tes 1956 

coaaioa bold ot Grasada, rofrataod Swra tetoladiiis cay pre­

visión to Kilo oirícoi, red ho cuc.'.xoUd, r í t e t e :  to tico • 

o t  000003 red paoaaco tnroucü teterasX «atara, t ta t  

•cre í 1* o tlicatloa ooatraotaoXlo co n tro l« , l*£to.t rivcrain 

pcut roítaoor cus jiotítqo ótra¡i£Orn tout cacen cus o«jx 

latorlcuroa .* (1) a ír  Carald litsrrraries- dld, Jtovovor, 

talco up thia cuijoct onoo coro tíiea conreiting oa tlio 

rapportcur'o rovlaod report. lio E ain to to l thnt »tía rlcht 

Oí maoooat p a re jo , at eny » t o  £or co ro ta t tólpo la  « t» .

0f poaoo, lo  oo univoreoldy rcoo¿poiood red co iadlepreootelo 
to  t!io íroodon red oaaroaloiioo o í world cotrsmloationa that , , ,  

countrleo «teoso vossaln.taw» toca eccuatoixi . . .  to  eteSoy 

ri£¡rto o£ ireoeont pre.:r,-.o 1« costal» «otara oa tteo tso l»  

t la t  ttecy aro terr ito r ia l « a to « , rust to ».virdod as tortas  

aoqnlrod a vosted intorect in  i t  or co .a tro l a  *lght to  con­

tinuo to  onjoy redi pascoco laI ül*lx V0B00lD t}a‘tm3 1 tho 
creo « a to « , n o  tul tlsc toadlos «io íso t  t to t  Vy tteo eataUlcbaoat 
Ot o  breo-lino, tteeao «atoro toro tootenicelly osase! to  ta  

te r r ito r ia l « a to «  a s i tero tesoro latorr.nl «atoro.» (2>
lavotelted tito doctrino o t  tifio atuso of rletet, s lr  Corola

1) «  lam alro do l ’ Xretltui do fccolt Iaterretlo«.-a, Crreada
B o o o io ijn fs u  ly w , ri>» i<(»

S) Itili. p. C9.



500.

oxpxoösod tho viow th a t ifc vould to  i a  euch eaoec an rJbiaoo

o t r lß lit  i f  tfco fuIX rogltao ©£ iaiorttol..water« woro applied
to  euch wafcorc and i f  c c r ts ia  acquired r i r l i te  (euch ao tbo

' r ig h t o f innoeaat paoecco) ;?©ro not 'tc&oa. la to  aecauat« ^

In tho discucßion th a t foXlo^cd tho cuh&lcalon ot tlio

rovleed.. öretfb ß t tho pXonory roo ting  of tho X m titu to  a t  I t s
1957 cocßioa in ¿nstcxdasi» Xord üeliatr auppartöd tho vicun

■.put.. forwtsrd toy S ir  OorsXd IXtszaaurio©*^ CöI ojuXois* U&owißo*

c r lt io ls o d  tbo varding-öf tho xovleed d ro it m  ß rotrogrödo ■
rsa «teure bclng coatrary  to th o  applied pri&olploa o f In ter»  -
n a tio n al letr« ^  • . ■ , ■

■ , ■ M  a  l a ta r  ofcsgo o f tho dobat© ¿ro teeaor Xrsn^olö -

cupported tx caacopfc whioh ov&ntualXy,fom.| faw u r.w ith  tim
1950 Gonwa Caaforonso on tho iatt of Hw  Soft eeid i s  uotr ca-

bodiod ln  o r tle lo  %  Paragraph. 2# of ,tfca g o r r l ta r in l  &oa
Coiwontion« ■ ürofoaoor IVoa^ois oaßortod th a t i

. *on *•** puisßo Mt* aoooptor un T&jim cpoolsX 
pour tmo cortolno.parfcift doo eaux ia tÄ ricu ros.
IX p m t c S S T ^ im u r a l f  &o poesft&e non ¿jdadrol 
qat o x lß fera lt X^raquo Xes euur te rr ito ria le« ! 
ont e te  trenforiaooo ©a ©ans ln&erlouroa«* {4 ) * 2 * 4

1} Xbld« ' ‘ . , . .
2) 47 Arnmairo d a  X*Xmtltxxt^ de? Xroit Jp itöm ^ tievm l. Asi-ster 

dm i aonoxoiip OöpuouUür ’1957#’t ü l .  " IX#' pp. 17J-1Y4*

d).Xbid* p . ISO. •’; ' -  '
4 ) Haid* p . 194.(X tallco in  o r ig in a l) .



folíeselas tíio wrd3 o f i*o f cesar., i^as^oic* 1 2 r..¿vates 

c^ jo sted  tho adopfcloa o* a resoluSiea lùioli road cuj fo lla ss i
y

ooXTialílcxa eosdXQCTOOAia ey¿¿̂ -;.w,.i;u# ilíiaSBX 
mix mrSxoq 6tra3¿rors'X»accéa es» .©mix la P r*  
icáreo gsaoralassest xccoasaca cosí» ta lla s **

“ (1) ■ " -# • * * *
^ o ltíO Ícisea 'p o rtlo a  of tillo  t o f t  rocoluUo» io 

isiendod to BGfcsttard tra iitio a a l arláis o í pacc^.o tAidi

xost oolely  oa soaso -**& do voto arico of cay tre a ty  pro -

visiono* . . - > ' 5
íS . Qolncy Siriclst tablea a rooolution la  vMcJt tha rlfibt

o í lm-.oooat paoeaco wao recosnlsoa to  ' t e c l e a  chips l a  e l i  
tho »««lie r-n rltlrep  in t é n te o s * ,  (2) tüuo odoptlBc tfco 01a- 

t la o t lo a  m aseatod ly  Cir Corel* I t t s s a w le a  t o t e e s  t e o a w l  

Islán*  wators ca l ■in te rn a i aon-ln laa l valo ra .
Xn en otoloua otttnpt to roeonolle t e s o  oon flictlsc 

víovra, e m iri w c3oeto<l tto t a rigb* of paa«v;o ín internai 

-atare to denlo! to t e c le a  Taccole *eoue r á « »  W  & « it  

copule, c e lt  par l 'u c o s c  eoli par coisrontlcn.» ' 3>

11. do leprodallo, oa t e  oitor toad, a s  o out u lto  a

i) Ibia* «*1951 ( I ta l ic o  &id©d)í ■ c®o aloo to  ilio eatsa- o ffeo t 
. .-tíio wordo o f iJ*. .KiiaicrsSsi. flfeiáU p«.S04).. aad. 2-1# i&ds&l- ..■lìadtewi'

^ » 1 8 *  I»*. *.V¿fy» ■ ■„■ - ^ ; :- .. ,

) XMd, P* 203; ( I ta l i e a ' c-ddod) f eoo aleo tho o tstancn t rodo 
tsy ü* iiiporf \ib id*  p • £&->)• ,

) Xfeid. i>»; 207* . . .......i



t e a .

d ra f t, re so lu tio n  sanctioning tho ri&bt o f frco  pctooago fay 

foyoi0a' vassa ls  i a  .JjateamaX uatora oxoept where th e re  e x is ts  
waa exceptional t i t l e  and for a  period as H a lte d  cs 

possible** ^  -,. ’* *.

After protracted discussions» the Institute» by* 42 vat do 
to 6, with, 7 abstentions» adopted a draft assoadscat tabled by 
the rapporteur which» id  i t s  xelove&t passage» road as . 
followsi

*doua reserve deo droito do past? ago consacros» 
co lt par l*uaaga# so li par qosweafc^o»» 1 * lit at 
riverain  pout xot&aoq cux naviros otraneoro. 
X’ooooa aux oaux i^toriouros, a £olns mi’i l s  - 
sac so trouvm t on #6a t da ¿angry** (2j

Quo cannot f a i l  noticing the strik ing  c in ila rity  exist* * 
ing between th is  resolution end - article? 5# paragraph 2» of 
the» gcxritoriol Sea Convention»

' 0» 2bo ju rid ica l otatwi of multinational bays*

I t  i s  noteworthy t in t  tlarouchout the proceedings of tiu> 
In s titu te  and tho various international bodies» loading up to  
tho territorial,... ¿oa Canyentien* tha diucmstone wore invarl*

ably confined to bodies of valor enclosed by sac end single*

1 )  I b i d . 'p ,  200. ‘ "
2) Ibid* p* 220| tho  proviso regarding sk ips in  d ic troco  use 

■ not disputed end vaa included in  c o s t of flic d r a f t  propo*
s a ls  ca to itted  during the debate*



lltta ra l" 'S ta to »  • t o  auoetìou of tho ■ J a r ld le a l s t a t o  o f - 

wat ora- si^rour&icd by m ro  tfcs». oao l i t t  o rn i Ciato t&d'&at 

touohod. izpoa a t a ll*  Ä öfoacor ¿Tardóle, in  Ma capocìty 

ea spocio l yappoxvoaa? o f tbo e r ra t  tonal Xavit Corrrtooicra cea 

ilio l£¡,\t ot tho £eaf rc fo rrc l  to  tillo  isa iie r filien eonermtis^ 

oa.tlaa ro sa r te  itsáo ' ty varios© * gavemmnis -ca - th© * flra ft . 

a r i  ic io  o Bubslti©«! to  th m  by th& . Cúmimíon». • ilo isforissd 

t i  jo Corniselo^« ihat*  ̂ . . . . . .
»ih© Is ra e li  ö.cr?orrxeat .iiiip iroif : isífc©T alla,.

' • a t was tho pooltioa of boj» vfcooo ooaot - 
lino  was charod by coro tbaa ono bbato* ífco 
probiert rao ano of tbo rjany whteli tbo Cernís o ion, 
ovar o tba t i t  was rxxlzix̂ t a 11 rafe ol’fo r t  to 

‘ eodify ttio snatior, ted  «Lollboratoly rofreined 
fron a t t e r r i t o  to  coivo**. (1 )

2ho saio approaoh ia aleo ole orí y roficotod in  tho
te r r i to r ia l  Sea. Combatí on» ü rtio lo  7# perasrepli 1» tta
adopto! by t o  Confer cao o (artici© 7 lo tito a r t i l lo  doalix#
v.ith baya) profaces t o  proviciora omiolnoá ihomtn, by

ctatixtl tlia tí
' • »iM s a r t i c ls  re la to s  only to  baja t o  consto 

. ;. -., * , . ,  of wiaie& boloag to  a einyle Sfecto**.,. (2), : - .... ..
te s " ; tifa li* © sflíe itly ,©sclMiiii - to e to r ^
t ro ¿  JLts acopo» followod t o  p a t te rà  co t by oarM ox..

1 ) ; xu? ■ yaarbooki - ©igbtli: s# isid» t 1956» vvel#f».:f  « ;1 5§*; 

aKcé«¿':'*34 Cl953}t 3?*. 21* '



dellbo ra tlons of i& tcxaatloaol' h o à lm  m à  lo&med socie ties*  

a  p a tte rà  vàlcà wcs àceeribel hy Cidel in thè  tolXùvixic 
wordst.. .; . .

. , «111 lo  Coaito &os Importo, à i  oucun  ̂ dea
corporato s serrarlo© qui ©ut esoaiii© la  
quooticqi dea*talea M storl^ttos* n ’o& t.

..-jojpxta a  eoa propos# ^elevo quo l*hypo»
.- tàeso.. 4*ìììio tato borico par leu torri» 

toirea- d t e  eco! I ta t rtvorala#* (1 ) •■

Ilio Critlf off Tomoon cobo cppo&rù th e re fo re  to  lo  to  tho

preconi; day ’tho <mly lastanco  la  vhtch tho p o s s ib i l i tà  of
a colflaotiana! U storio boy \*&a o n vlù o g & à  m à  beinp; t&srb
Cidol callo “un© cnorcollo toub à  fo li iiotablo lana lo
eyetero lo ^ iia o  dos balco hlctorlques*» %fc>/ l t  oott h&rdly ■
bo iidron m  tb o  la c t  ve-rd ©a th is  paini*.

b e fo rr im  to th© rt£b& of paesane ttarot^h là© rat oro of
ilio bay* tho l a  ih© Cslff o f  panacea caso eoeorto t

to  th© m ie »  fb ll ln g  outo ilo  tho  e sc lu s ile  p ro p o rti of oooh,

of tho r i p a r t e  Stoica thè  s ta tu s ’ of t e r r i to r io !  water®» in

vhlch th© r ic h t  of pacca*;© of forel&n, vesool» io  ao t eoa*
teetcd* ^  2his docleioa of tà© court Ima ho©» crittoi&od
hy Gldol ©a ih© flrcaod tliat lt*

1) Cltìol» ■©p#eit*: TOl* i l l f  'f*vC2?#-.— r - ò . - i j  ; ; ■ |

2) XMd# '
:• ;•.•••;.•.•{.• ■■ • • : .Si

3) l a  to ths rolevasi pacacela o f tho Juisisnit eoo 11 AJH, i,
(1917) P. 716. ;>



»M&ttMUlO ¡>S3 d© «O ,£OlfÛ ;XO. .,,-
... :    ......-'' carsoïW ô d*caus to tò ie a x e s . eoesca '

i# «xi tarait ..ôdearaotcr© de baio. M et or ,
: ; . J^aïo ï i  crjraa&ra d*coa= t a » U o r ia lo a .» (1 )

. " aac ûeoioioa V c â im a  ta  tho t - W  of donneo* caso Imo

baca c r i t ic iz e d  on doverci occasions in  d a ' ornare» o î  th ia  

chap ter. ; Por tho 'eatD o f  coqjletsnooo i t  efceald bo edied , 

b r o k e r ,  th a t  th i s  decision  d e »  to  psthspa boot nadesstood 

ts a r in a  in ' n in i  Vbo'vsl’W  lo f^ l  ch arae tc rio tlco  oí t i »  cose. 

E lo to rio a líy , tho Culi of ronceoa was oncœpncood fo r  coverai 

coatàrioo by tho destalona of t i »  Sîpîmiuh Crom, s a l  in  t ! »  

period  1B21»1ß39 i t  vas ra^roosdsd e n tire ly  V  t i »  ro d era i 

Eepublic o f Control Jaoxieo . ïlao o  h is to r ic a l  f e o te , in s«  

c ro r , c o d i  l«?o t e i l ?  «am artel- i a  thcw átvoa tho C ourtta 

decision  in  -farmer o f  El Salvador, ted. i t  aot. t o t a . fo r  ubo 

eris tonco  of too lofinl. considerations o f t t e  « ¿ h o o t e le n i-

fieaaeo , nmœly, ’......  . , /
' (a ) t ’mt Ä o  p a r tie s  to  tho dioputo wore rorood th a t  tho  

C «lf IS a  closed con. <1 2) FoUm-lns t t e  « m o a *  boteeoa 

tho p a r tie s  on th in  po in t th e  Court vos not c a lled .apon to  

conciai* v te t iu r  o r n o t « »  c u l t  tonai, p a r t  of tho  hi£jh 
ooon (a  p ro n a o  Ä le h  « ex ta ily  facon n  t r ih ta n l  confronted

with t a  h is to r ic  d o in ' to  « r i t i r o  trono) and r ç r  oblo to  :

1) C ldel, o p .c i t .  v o l. III«  f* c*7’

C) 11 À3IL (1917) p . C93. ...* .....



escindo '.tfclc ■ question ira,a t lo  scopo :o£ i t a  doiltor&tlan&u 

2liô ©nly aroiraiaia^ Xo^al problccci t î ia i  kx4 to .bo  cofctleâljy 
tîso'. Coart vas tftxoibcr t i c  as to re  ot tho bay o n ts ilo  ilio 

te r r i to r ia l- 'o s a s :n i  - the-tbroo  l i t t o r a l  eouatrloa varo 'dtvldod

, ia to  : ©sparato ' parta : cad i o í  nM elr fccloaged to  m . o f  :t2»  : : ; 

Coastal ¿ ta to s  or wbotta» tlsoy cano* 1» tfceir "eatirety»

Valor t i*  jo in t ovscrsM p o í tbo tftroo s ta to s i a s i

( íj) ; t t e l r t a th ' parties.;to  t ío  U tlc& tlo n  vero c l^nato rloa  

to  tlie Conorai ïro a ty  o í icaco aad ámity» c o n c lu id  t>y thc 
Conferai in c riesn  liejmfellós l a  Uojsblzcton in  1907» a r t io lo  IX 

o f wliicli inpoaod npoa:; ilio ' cl&mtosy ¿ ta to s  tíio fefcy no t : to  - 

a l to r  in  cay fona th a ï?  c o n s titu tio n s! o rlsr»  boesnsa any - 

a l té ra t io n  o í - tb a t arder v a s  concelvcd tu ra  «caceo io-t&© 

poaoo mil socu rity  of caoli o f ‘tho S ta tes  and of C en tra l 

¿co rlea  in  ¿remera!• ^  2?Ms proTisioa» in  tura» -vao lasod 

021 tho px lsclp lo  ' t i n t  füo si^naiory  S ta tes  vero d lsin to ^ ra to d  
p a r ts  o í tato XopubXîô o f Contre! iso risa*  ■’ Acoordii.i¿íly» tíio 

conclusion by liicoregua of tfco JV^aa-Cteasorro greoty consti»  
tutod» in  tïio opinion o f 11 Calcador» a  no naso io  *iba 

tranccondonial in to re c ts  t i n t  tho Sdyaâoroan js copie lur/o 

alwayo hald* an i s t i l i  Iiold, cem staatly l a  nind as ojio o f  

tlio lr ¿-coat e s t  ord le ^ i t in a ia  asp ira tio n s! t i n t  of tho 1

1) fo r  tbo te x t of th ia  a r t i c le  soc ibld# e t  p» 7£f#



rooo an titu tio n  Uiidiiiiulslii.il v itu  tho fcrotoor pooples» o í 

tfco g re a t ootsafcry t l n t  %?ea caco, too rsastor of too eneieaS
kl (4  )

Control Amurlcau donata* v '  Tho Court found» tsgr faa* 

-.votes io  orn». t t o t  too couoluaioa o í tho &&oa»Q2;aBaxxo 

..Siroaty o o u s titu to d - o. v io ia tio a ' «a t to  p a r i "otoS ie a ra s tiso f
(*y\

t l ia  1907 Sonoral i’roaty of Itoaoo and irlty# '**'
I t  io  t r a te s t  tliic  tootground th a t t t o  Court* 0 öcieioiea 

r a s t  to  viewed, .asd» k sv is j rogord to  to sa s  csceaptiaaal caá' 

„ttnacual .etocuaatouees* i t  io  hardly au rp rio ia j to s t  & 

t r i to u a l  corpooei cxelusivoly of Central ¿ re rio an Jadeos 

tíiculd tovo fö ta l  m  i t  dld* ' Sarao, i f  tho  Court #o deoioiou 

-io U n i t  cd to  too cace itco lf*  vit&out cay proianalen of i t s  

a id a r app lioation  uader d if ie ro ;!  oirourntcmosai to é  C alf o f 

íonoDoa ogso n ie !!  psrlicpo apooor te  to  loso tm jtisiiflsg i in  

lest toen noat f r i t e r a  liave Icen  fcitoerto propere! t e  üclikio*

. Koro recen tly  too Ic io  ¡ir. Jo la  lo s to r  Xtollea» triso» 

United S ta tes  Seoretary of State» & m m  to  teve  tod  t l i is  
osasrpla cot ln  too  Golf o f ffaraeea caso in  rtlnd toe» ho 
doolOTOäf ’

*Xf t to  lottr l i t t  o ra l s t  atoo to ioh  hev© feouxx«
dar!ca »pan t t o  CuXf [o f  l^ a ta j  toioald a l l

" m *

1} it id #  a t  p* 680* 

2) Ibid* ttt r* 694.



, ■ «•ê roo t t a t  i t .iihottU-fco-closed* t la a  it„ , .......
\  . . .  "  . . .  g i i o a l d  f c o  c l o s c t à * *  C i b ­

i l a  d i d  r a t  c p ^ c i i y »  l i o v : 0T & y #  * w M t s  t h a  s t a t u a  o f  c u c i i  a  

c à ó s è d  E a i t i H a t i o a a l 1 b l a t e r i ®  f e s y  -  m t t s i d e  t f c s  t e a w l t o r i i a  

e s t e r o  o f  e s c h  o t  t h è  I l i  t o r o !  S t a t e s  - ,  c t a O d  t »  1 »  c u c i i  a  

c a s o #  ■ j ' j »  4g  g g f *  l s & s t  d c b a t c b l o  i / i i c t ì i o r  ìx» X ì u X l o c  d a -  £ s o t  

^ a v o  a  c o r r e c t  p i c t u r o  o f  t h o  X »  ‘ e x *  l t  l o *  f o n ,  a c c o r d i n e  

t o  d k c à ,  c v s a ; t h o  l i t t ó r i  S t a t e s *  : a s r o u e i i f t  t * . % X o s c *  a  

s a t i n a t i c i « *  m  **  * » t  e a f m i c n b  t o  « o t e t c r e .  t f c i a / . l e c n T

effeot. unica» l t  xcoclvec thè rccoenitio» cr at loaot tho
(2) .

ac^ulcocoaoa ox otdier lla lo s .

SKaa w'-Boald «s Xw-coro la  secorisaoo yltìi ito  .paro-, 

■ valltea cmeepfca o t  .sodo». ;a3*itlsa.. iatcsaotl«»^. Inr IX tho 

valore curxoaalcl ly  coro thoa ono U t  torsi' -tato t-ould t>o 

considero;! co fn llio s  « j£ Ì M Ì lÈ S 2  « * " « *  tL’ 1 2 3 eatogory 
o i klotorlo fcaya and l f  tto  «atera layoal t lo  r a d i c a i .to lto  

c f  oachoX t l s  U «w5l.atat«3.iaxc» wccjMoa.oo jwrt e t tl»  

.ceste*...... ..... ... ... .- .

j U j ,  ■ Ms*9SÌg J S U £ ! & J i ^ ^

Ex e.o forojetas chaptass# eo *<dl ee i » '* »  Joresou«

1) Quoto! ¿ iter uroco* loc.olt»  nt j>. ITO.

2) G ilo l, o s .o iì. vo i. XIX, p. £C41 e s o p e o  ta  « a  s s o
• > ®£feci ■ Qj>p«KfcCÌ©* ©P#Clt*■ .^«1* ; 1* ;.p* : -.x >o-



aactlcxo c£ thè pressai charter» thè uofuioition of ex:* 
-elusive s ta to  ri¿¿ito le sa ! on cui Iitstorio b ttlo  w&o die- 
-«*c&ed..-i xt vas i»teittoa-tfca* thè zQvxdx\s of tìm eatam toli- 
«onfc o£ en M ateria t i t l o  te  tc rz lto ry  w&o tini* thè stai® ■ 
which, mcacodea la, janpvins tho exiataaco of cadi a t i t l o  vm 
to  lo xajarded ss tfco te r r i to r io !  eovorolcn over thè to rri*  
.-tory in  quocticm# onJofiJ^„ti30..a^ro^ato. of r ia lto  
froa ts rx ito r ia l  soversi£pt7* . Shu.0 U sto rio  t i t lo o  raro 
o lassified  smani t ìm tAllea rooo^alsed in  Aatemaabio&al le»  
as fanaias Aho Jurm ieta hsoic of a Stalo*s covoriigsrty over 

i t e  te rrito ri*
i lo  tersi "Motoria vratorr** lilaowieo# wao onplo/od co 

£ar to denoto jaaxitino cress vhich» t» «inoto thè Itti essati ic&«al 
Court* a ^ud^assi in  thè 1 Ishoriofl «tao®, «ara troato i ae in* - 
Aerosi yatoxo test \-.liidi yould aot havo tfcat chcrso ter wera

i t  nofc £wt t i is . cudetcsce of..m .s t o r i o  titlo# !,. P )«,t. 4&..,
lisa teaeu olio® sbovo» in i ornai vaiare aro rc£,axded m  pcrt
of a a lato*a % errttoxy ovox ùntali i t  io  custitlod to coarclao(2 )
fa ll' r ia lto  o f cavertìienfcy# eub^oct to  roncar fu c il i lo  allena» 

trhich. yero eleo reforse! io  abavo* *
In addiAio» to  Aha eoO-UiDitioa of b is to rta  tib leo

jmuiUumuL q l ,u j j i » .  J . un<j , i muf a. i i ui»>i ~ - -   u w  "  " f  .#wp]Qiwi»rrrorii»iftiii#iiiaitL„>ji*.i*iijiM<i«  IT||. ^

1 )  XOJ E s p o r ta »  1951 # P* 0 0 »

2) Soq p* 50# P* 2,alovo#



í i tr tc to  cosau tfcoro e ro .. uowtívcr.  oleo d a ta n  e*. & u l o  
U n ited  character which are oleo p a rro r to i to  roo t on cm 
h is to r io  t a d s .  l a  cd teo d ta i-taa tio »  ta  t t o  exclusivo 

clr.ir.s o f eavorotcnly vhieh charaotcrtac on d s t o r i e  o le in  

je o je n y  c o -c e llc l . tho h is to r ic  d a t e s  to loac tac  to  « d o  

seeoad c a te c o ry w ill  to  to rrad  tocooforSSt 'ms¡£S33¡£l3!L 
Mato r io  r i e t t o .  * n ie to rio  d a ta »  f a l l í a s  ta to  t&o f i r s t  

Croa? oro narotíUy d a l a s  “r a r a _ ® E S " , t * 080 ÍR llto S 
ta to  ©o eoooai „roup uro. ra le o !  ' M a J ^ ü “ í1 )

3y r.or.-ciclu- ivo rlfíláe  w>- understand r i s i t a  f a i l ln s  

short o f eovarslsn ty , vhioh ero aoiuirod 6 /  a  « to ta  a t  f-o

-■-.------oí a n o ta r  tarts,' « d a  l a t t e r  bola,?-ti» « n w f c ia

J o r  tho area w or Udeü tfio noa.orotaclro rtih to  ero «acertad, 

2o th is  category of jm -oíctad v»  jrlfiWs «'■ “  **fi*a ®*
parcpco thronch another toatata territo ry , or thwratfx.ito-. 

L t o r L a  « ato»,os « 1 1  ea traiitiortol S U M * *  rights «o. 

suirol Vy tto  astiotole oí a ES&io ta  waters vfcioh aro d alacft 

¿  c o t t a r  tonto as port of tor r o r i t t o  holt {«to co-odlcd  

dilatorio rich is in reverso").

' -■ - aa-oxo luo lvo  h is to r ie  r f f to o  nay.-.»»'' ao iu lrodv  ao o d aaa  ;  
to  aey. a o t only ta  raspeot o f rxnrittao arena. l«* « « e  toa : 

to r r i l lx ta a  d e c .  1  ro o * *  e r r ó lo  fo r  t t o  « o o f id t ie a  by 1

1) Sh&r rA ttear haa -he o» prttzflj d e a lt  w ith '¿tecoty in
3t ceotXoa fXX &bsve* \ ....  . ^



t to  In to m a tlo a c l Court o l «Postico e t  te r r è s t r i» !  non*
■ ■ . - • ■ is  ■ ' ■■ -■■ ■: "

e sd a s iv o  O s ta r lo  r^lric/feto j|s3jsctì* x i m .  i y . tuo :Cowst

In  ilio ceso caaocrairc. t l r ' t  o f . g-»rpa;:P-Mc;r. M t r n  f e r r i * ,
¿a tàidi ilo» Court rc c o ^ ls e d  thè .ertetosco., cf 

t r o d i t ic n c l  loriao'.es© r i^ h ta  of peccala tiiroii^li co sto la
i: v , ....... i2A .■•■.. '- ‘'P : ' f

pasta_o£ Indio» to x rito sy . ■ '  .- v..r..,:.
2510 problcn of tl;s csiotenco o£ naa<*£oXb2lyo M o to rie

Tigkts in eansrz>1 uoo £ivoa p ass im  ..rofesonco .in  .o ^ p to r  .J#., ,  ;:

ccotion VII efcovo and i t  va» p e la to ! out inoro th a t ,  sinoo 

non-oacslasivo: Ma  to rio  ris& ts  p rovali iìi,om .Oap»; saliti^, in. 

t:.c « r i t i r o  cpMre* i t  va» df.orcl appropriato *0 dosi i t t i  

t M s  imitar at naso X®ngfk in tM. cltópter Omoipà.MM® . 
cpcoifio  paoMasa onrronaiitn  re r i t ir .a  Me to rio  r i d i t e .

■ ■■ ■■■ isoa-esoXusiv»■■: S ta ta  - r l ^ f c t a * , ^ x o  ;:baeigall&  l&sktis p - 
confoxrad upoo ilm ilo  rimarli* aiaio» oueu &g vorJLd no 6

. n sn ss lly  necroo «a it under. tbo. ^ a ^ s a X  ̂ vtlc-ii.,. oXi-ii^ornAtioni^l

lu r f aro  irspuou ily  talmud
c z io tr io ^  et tbo in s t i tu t lo n  !« f «ervitudos in  th© tspktseo -GS 
in to r ^ t io n n l  luw fcs» teen o ftea  e rit!o i» o d  lai t ì*  psu t l<ot&

.-'•' -•• •••’•• >■ •=• •■ -p-p- - p ... ■ '/ 1

1 ) 3XJJ T ;epartst1 fiO#- P* 
p *  4 0 f



fo r reasons of substance and to rn iao losy , juid cona
/n \

u r i tc r s  vent .as f a r  os fa  deny i t s  vary cristsnso* '*■*,

Co:ioontin3 as tl;o s ta tu s  of c e r titu d e s  in  in te rn a tio n a l 
la u # Xnutcrpacht rainfcainc th a t *of a l l  attem pts to  apply to  

re la tio n s  bolvaoa s ta te s  conceptions te ta a  fxon p rivate , lav* 

nano Ins caused »or© confusion or lias brought t in  rooourca 

to  analogy la ta  aoro disrepute» tb aa  tea  o ffse ts ,.to  introduce 
t in  coscoptioa of servitude In to  in te ra c tio n a l public  

■ o la i la r ly ,  Y ell p o in ts  ..out. t i n t  *tUo .•servititdo* o f . .. 

ia to rn a tia a a l low i s  t in  tra d itio n a l scapegoat of inter«« 
na tio n a l duxiaprudcuco.*. ^  _ $bo oaro w riter tfoos on to  
coy t i n t  f lits  doctrines *las suffered  *•** confect^tuoua 

c r i t i c i s e  and H un t re jection*  and afc.ifco ease t in s  ca^oyod 

luanzbatanfciated approval a i l  vantoa p raise** . * 3

1} Vail* Servitudes of T»t e r ra t i  anal. la y , 2nd ed* 1f)53# p*43g
, f a r  a  o iO tielt'^^^E iS^aSSlH olo^ioaX  sopoot. so© .also ■ 

repair*  no-Oallod Cìnto ^ rv it i ìd e s * in  6 11X1» (1925) p . m
e& set*  . . .

2} 000 o*4% liys# .l e s , i^ e ta r^ o a ^  7
u r i a  (1935) (TouHoria ^ r la r¥ * 7 T M i / s s f a l s a  lsqI S q 
l i r l t s r  in  l l :H O T  <W1)-<l>euxio*e>»erie) p* 314. 1

3 ) Xcatorpaobt, ' Pr i vat o. . f e w i n  in to» ,. ■
nati or al T ^ i^ T^ I T y»*» 9 * ■

4) Voli* op.cifc* p* 42#

5) I tid *



Ecoest tcxttooto of indorsation:!. lcurt ho fa rther point® 
oaf»' * \ & x L 1 g  o fte n  m ain ta in in g  '2- © r a tio n s'to ermms* £ oucrally
fii'D W fo d  - o f  ‘iih.0 © xisieiiCiG **## »  ©X tn.G o o iis o p t o f  latex**

- (i.) .■ " ■ ■
m tio ;m li s®xritiKlos»M '  '  ■

tihatore? a t t i tu d e  ©no 1® tempted to  adopt a s ' t o  ilio 

s u i ta b i l i ty  of th is  doctrine to  -Best' t  hr-requirements- o f - -  

in te rn a tio n a l -life» end tho -pro'blcaa® of /tero lao l® ^'' involvo}* 

i t  i s  f a i t  tha t*  as f a r  as noa^oscluoivo. Iiio to rto  r ig h ts  .axes 

concerned* the  doctrine* o f in te rn a tio n a l ccrvitudsa ' should'

not M  iarofcoft tm tM . le g a l basis  underlying. thee® rig h ts*. . . ■ .■■■-. ; ■■-■■.to .
njsQ xoasoa fo r  th is ' contention io  that*  • aecapding/*hc

C«wr=lly-==oc;rtod ¡ to lto itlo s  ”  to to n n tio n o l co rv lta to ji,

t!toy mo to e d  oa ^  w w talaaS. v te e s s  too f , m j  o f

historic r l ^ t s  Is , «  teftttttteM . to  «=*«=*? * * * » M ® «
l s <  2h0 nouroo of « ¡¿ i r ic h to  to a  eo rto la  i’to to ie o  to.lo'i

V.OS f o l l o w  fo r a  « t t l o t c a t l y  loos tlr„o to  vorroat t to  
ca-clm icn t i n t  i t  rm on  scocMntooa by tto  jortloa

affected \ $  th is  -practice#
M  in te rn a tio n a l ecnrltade, on the o ther fcaM, is# 

according to  t a l i »  "a pexnssant <dtjxabl©) le g s ! relaiiouslilj* 

„-I* i.v n T.mna>lS L t o ^ ^  « •  -
4rto. or a  c .:r to to  of U M te , to  or mo <xitltlo& ... ' .CM

1) iMd* p . 43#



to  ossro iso  l i c i t a  u ito to  p a r t i r . t o o  vliolo ps too -tcn-iíary  
o£. enotlior s t s í e , -. tos o  cp o d a l ecxppbo „totoxetli to*
l.'."ttov7 to  HíO tr2T.’-tCr¿' to  O'VCS.lC.V'W

■ Eos?, l t  l a  c3&&3?» oo íifio* fcsoa 8 tíd  to le ro , to o i Ü.„o** 

la t tó a t l a x a a  tx ea ty  reca la tia ff  eucli e  rfllaUonahip fcod toen 

to  esto toaco , toe  co c í io s  tovoito:; tsa. h is to r io  o lá i s  couXd 

r.ot «atoo a i  « U . -lia to c a r? .c tfh is to r ie  x igb ta  coses la to  
p lsy , co veo E u to ittcd -o lM „to re , mOy to  toooo casos.vivero 

vio cveu ossaroatloaal aovaros o í rlíA Ss c a l  oow oletivo  o h li-
Ijatioxis cxlots# ... - - ,

-• ¡¿i-gis mDB-oxolisáiw jrigíit’fe fit& si¿hku ■ t&iM t$

to ta ro a tio o a l ocawituáac, t o t  ¿ liS erln fl iro a  ■■*&) X attcr r,o 

t o ;t&oi* usuree» ".váaie isSoraaW oaai; '
Ot a  csw traotaal r s to í lo s to i»  toíuton.tho...Statqo. ®aoc««oa, 

noa-ezaluaivo h is to r io  sifiívto rae to e e i o a w o o io l  .»verso o í  
c u s to a z y  i a i w a i i w a  iw .a v i  i i r 4  thatov í« s t i f io a t io a  to  

tSao-tsoii oeipiiaoeeaso ó í  t i«  aM cctoi utatoo to  « r ta to

prw M aea orcrotócd o t :.*w : e » o » a - o f  oovrsrsicrrty. • 

x t la  «o rto  :¿ io tla sa i* JslaS.',,on*®Jll!* UB*v* .^ iB*®,íio
to  to lo  E« 3 0  £roto«va ao -o aU ei .to s ta re !  rso trioW osa» . oa

1 ) Xbl i ,  p , 309 ( i t a l ic a  o<UoJ)| eco c iao  lo  u ,a  „<«». .
Op.oor4eip.op.QK. v o i. X, p. 336; -atarte, to  Ta 

■ Ì9-.Interrati^ , M y .  4t& 64. 1950, ».173» Z m ì x a > À '-.'iH t ®
v o i;  l , - p r i © ~ ó l T o r t ,  ■ Mfaité do t e s t i  ■ì - * lS 5 ? »  « i - o f t .
JS B |£ *  1951, v o i. X, p . j3 3 7 ~ ~ --> - - -4 .



595.: . }

\}
UttxìiQ ' coircretcaty. i¡y ’̂ n a to c i  rea fcxic tiene* %q t s m
ibes© lic ita tio n n  ¡rhic.ii uro ir-posod oa a Ciato co luso, se 
a  corollare to ics uov trainati'* lùOwO ara generiti re*
s ir ic i  lona apon to rr ito r it i ,  Duproracj whldx, accordine to  
e or «ain ru las c£ i lo  Lsxt of butions, couec-ru, a l l  States 
oliteci «•«•* liras, io r  ias tunee, i t  Ì 3 ###* a ♦naturai* ro­
ti Irla felón en te r r i to r ia l  cuproruncy timi a Ciato io oblifod 
to edsit £eoo passero o* fcrol&n morolmnton thrott£i ito

M\ 't o r r i t  o r io l i iu r l t i r .0 bolt** x /
By noa-exulueivo h is to r io  r i£ h ts ,  hô enrov, ve ttn lcr otead

riputo ùt a ù llf  creai naturo, i*o* rig h ts  tàilett do ra t  
norrally  aecruo to tao elairunt et ato by r  irtuo of «sy 
£oaoxul rulo of la'*:, bui '»liioli aro ileo ©uteoa© of 'mi eroop­
tiona l locai uni iso la te !  procese, i&tch exentes, x ifh ts  la
farour of th© "uoutaaai* Utato, ut tho cionco  of ilio 
"coxvionfc* fiato (0*3, ilo  r if lit of paesufo tlroufli tha
in ter: rii wat ore of aio «ber e tata)*

la  a t  lo ttai cao iap.orteat ruspaci thè ccg a ls ltto u  of
marítimo

noa-íjxciusi^ti/liisfcíirio r l f l i .c  d if fo rs  irosi tir* a, cautelilem  
of aa historio l i t io  la  ^onorai* Xnong tino re^ircconta 
fo r t ic  octa&ll&moat of un historia t i l l o  (involYÌU£ ,ifco • 1

1 ) Oppenheim, op*cit* voi* 1 . p* $3£*



me-imieltloa' 6 f esc lu sive  richt©  o f eovér©ìgaty):- ih6  '■ra^àlre^
©cut fo r  th è  posceosìoii of thè» clulw m t »State bei*** a  t i t r é
do com prala trac ' already to a tio asd  aud i t  was sub&itted fcliàt
"""nm . only
«ai M otorio  f i t l o  conia b© oo$uircd/th?ou£h tfco aofeo o f

persona -'iavth® ' serri©©; o f . th # ; s ta to  ;©r aathoriaod to  eofc oa

itr-te& al& 'f*-) ShiSf howevorr'ls hot th s  caso vhcpre a
Stato a l a t a  ©cxeiy non^erelùeive fcistorio ri^ ìita*1

A eeorlta  to fiigsoarieo# cuòia rlolita roy l e  ac*iuirod also  

tfcroagft'-.th© primato'moto ■ o f  /individuale• aotl«è on t e o lr .etra*

■3Chno% 0oyo fife smsurloo» wl f  ih© fleh iug1 voce d a  o f a £ lvm  
ocrxteqr lava  Me» acouctomed from tte o  te rjx so rld f  or over 
ft'.lonj poriod, to  fle ti la  a  mortala aree, ©a tho basi© o f  '- 

thè  area l a t a  high caos oal co lica  to  a l l ,  i t  m i  ho s a l i  

tim i th o tr  country M a through'thom (end altfcou^i th ey  "aro
p rivato  vaca ola t a r l a i  no epoolflo  o a tho rlty ) oe$uiro& a  ■

. :

vocio! ia ts r e s t  th a t i l o  fio h crlce  of f i a t  area ehould remala 

ovailablo to  I ta  £ l o l i t a ’ vócoolc (o f ©curò© m  a  non -  
o x a ta lv o  fcaois) •  so tim i i f  oaother country coperta a'* 
d a t e  to  th a t  a rea  m  t e r r i t o r i a l  wataro wltldi io fostsd to  ■ 

lo  v a l i !  o r  corneo to  ho rocognlsoi, tu ie  mm  only ho subjoet •

D  Soo chopto? 4 , eeetion  XX*£» aberro*
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.to til« mqui r td  righ ts  of fishery ia  {piasticm,. which msst
Cl)continue to  bo. rasp cot 04*** '

•Sba reason fo r the  d is tin c tio n  botwoea the eogoiaition  

of nonexclusive  r ig h ts  ovo* load te r r i to ry  aid  m ritiia e  
areas», reapDatively» lie s ,-  according to  S ir  GeTQld» in th e i r

d iffe re n t le g a l status* 2ha e®& ta ia g .rsa  oo m t c » .in te r-  

n a tlo n a l t o r  confers a positivo  and oubabaativo r ig h t to  
ex p lo it i t s  resources aid  not merely a  facu lty  to  do n«a©~ 

th ing  vdilcli i s  not p rohib ited  in  in te rn a tio n a l 1m* ■ - ■■■ Urns 

a  S tate in te rfe r in g  with the a c t iv i t ie s  p e rfo rm ! by another 
S ta te fs  'nationals on. the high seas could obviously ooossit 
on in te rn a tio n a l wrong* on th© o ther haedf a S ta te  occupying 

land te r r i to r y  which was h ith e rto  re s  m ilitias w il l  bo a l t o e d  

to  in te rfe re  with the  p riv a te  a c ts  of ex p lo ita tio n  untor* 

tnhem there  by p riv e ts  individualc:» nationals  o f  «mother 
State» without committing cu in to m a tio n a l wrong. ^  1 2

1) ritsxsacrice in  10 XvXU* (1913) P* 51! la  cord lag to  tho esne
. author "there would eccut to  bo ¿uotloo in  th is  idea  -  f a r  

i f  a  S ta te  cm  by a • Icag-coaiiuned os ago cad p ra c tic e  build  
up a  p re sc rip tiv e  or h is to r ic a l  r ig h t to  the ’waters o f m  
even o r ig in a lly  and in  itejoosenoo r eg co rrec t a . m  equally 
should a  S tate  which lias © pacifically  exerclwed. i t s  oorm - 
n a l r ig h ts  in  r&cpeet o f th a t  area  so such» error a  long 
period of t i r o ,  to  e n tit le d  to  eoutinao to  do go* mauwiUi*
8leading tho change in  the statue of the area* Indeed» i t  
could V© said» tha t tho la t te r  clo t»  io the stronger » 
since i t  involves the retention cud eoatlnuod esoredee of 
cm eric tiag  right* not tho aa^uleifcicu of a new one* {Xbid*' 
itu3J.cs 3n  o rig ina l) | aoe also chapter 4* ecotioa XX* £» 
above*

2) Ib id . p . 52.



X itz m a r ic o . therafore -a rriv&e a t  t : »  o o m lm im  tlm t

exploit ation by ¡stivate in d ir íduslts of  a te n d  te x rito ry

i M t ò  ie  yca....railllU8 eaaaot, afea i S  co a tta e d  fo r  a loas

period o í t i » # '  g ivo  r is o  to  any .aoquired riedite wliieh.. would

be v a lid  t e t t e  taco o í a stesapieat '■ appteprtetioa o í  tte

't e r r i t o r i  t¡y m otear State# Saetí oxploitafcioa o í a m arte.

t if i»  area 2»a¿rf h m m o z ,  load t.o tho íoramttea o í a veated. ..
(1}

te te rte t , conícrrtes epeciol r ig h ts  la  ro la tio a  to tlm t área* 

SSoa-eseluaiv© narttteo  M ctc-rio  rig h to  f a l l  teto two 

m in  ¿proupsí

(a )  M o to rio  ri¿:hts o í passatoi

(b ) M a ta rle  íte liin ^  r it r ita .

ilio oxtetoseo o í "htetorio  rl¿jhto o í  pesatto* throu¿$i 

córta la  car i t  tee croas vim  a ire a d  doalt v i t h  wiion din-* ■ 

cúsate! tho p ro tlm c  ro ta tiai¿r to tho trm síorir& tion  o í  ulve® 

Iodica o í  water teto in te rn a i wat ora by ;»cnm o í  appl^te# tho 

nfcraight Imseliooa esiliod o í d o lte itc íio n #  ^  Fo r reaeona 

o í  eomronionco i t  tías decaed í i t  to  discara tilla  typo o í 

non* ótelas í y  o ca ritte Q  lelo to rlo  ri£ h te  i n  tho presiona 

coctlons -  rnthor iban te  the presóte ono# Otíte^ to  til© 

ín e t the t t te  p roble r o í tho prescrvatiea. o í marítimo 

M a te rie  rifjfcto o í paseado m r a a lly  a r i coa tírotí^íi tho

1 }  Ifcid*

2 ) eoo cast lona ¥1 end V I I  ab ovo#



apiìlicailon óf tho »traigM fcasolino& aothod tuaà tba ro­
miti«/* iaoorporaitoa lato ito riparta Sfcat«#a raritiro 
donai« (es intonasi waterc) of wlxot wao Mth&rto retorici1 
co pari Qf th& opca eoa, or of tlio iorritaial e@sf li ma 
£&lt ihai th© jtrrl&icol problor© eit ondar* t. m  m oli Mutalo 
T ira ta  o f paca «so cauli Imrdly b© separato! Ir Gii tbo profetasi 
m rroim &ins tho application of tha stralciti feaoolinoa ratfeod 
csil fm n  il© questiona ro la t ia ^  io ili# t1urldlool o tatua of  
Viatorio watoro In sonarsi•

I t  io  fchorofore proposti to  d ire c t a t te n tie a  in  tk is  

ooetion to  tho  rrsla rcnalnirts ospoot of »aritim o M otorio  
rigirio* jmrMy,Motori© righi© of fistila#« : %  faci* ©l&iss 
o f non*»csoluoivo b is to r to  righfco of firihing baro bocu «so o f

tl'o noci contróvereltsl fostaoif of t!:o 1sxì of thes eoa' is .
recasi yoars end ih© lrposmìbiLtty of eensurios iìi© »©oùsaaay ; 
tuo-th ircls rua^ority f a r  r.ny propoaal-oxi'tfclS'toplQ ceaood""" 

tlto fleeeefi Coso-fa C«sforanee on ih© ho® of •. th© -fcoa to  ferotìfc g
mp without ory fan fib io  resulta*  - .............

- iecordi2\f to  t M ' r u t a  '« f - te ta im tto n a i 'ta f ,  e --- 

S tato to  cn iiile&  to  -escludo from i t a  t e r r i t o r i  a i  v o te rà : eU g 
f  a r s i la ' f  ta&ome» . m&  ia rs s sw a .t t i© . fieM ng ,

th a t  cresi f a r  ih« fitfc iu s  « o t iv i t to e . o f  I to  osti popolatie» . • 

aioli rdght8§ .do..xu»t« ìa&vaver# ..^ortta^.'boytìai,ite teasrilMMritti, ,-... 
eoa, M ilio n i . tfca- M fc ta a l .S tato  eay , to-». ' serial»,-rii^M o, fc©...,.■-

199.



lo r d a to  03 fichin^ nafcio.ro tejor-4 tloeo Xirlic*^^
 ̂Oviin# to  t?io renani* and alnoat rnxiv c re a i, trend tóiieh 

nay fcc diecorno! in ¿tato p re d ic o  far ¿tacco io  c-xttmd td c ìr  

t c r r i t o r i c i  co-gs, fiate-xxtoa of d if fa m a i couatrico » mi! 

ca ìn ly  those t/no usod to  canteo in  ¿to tant-w ater fiuhin& » 
f in i thornolveo deprivo! of fiah lng  ridato In aroas udd i 
varo fa rn c rly  roooinisoa go p ari of thè dt&\ osato, Itti uaicii 
aro zwrr claincd  gs p a rt o f tho io r r l f o r ia l  Boa of tì?o XiiioxaX 

• Stato. , sfcuo eriseo  tho quantica of. t!»  iiiatorio rigiri of 
tho foro ign, fiohermonjfcei t fiali in tórni beta d lo g o d ly  tee ano 

.pa r t  of ila  r n r i t i r o  donai» of nnofclier Stato, o r ig h i teliteli 
lo  frcqaontly  la c c i or tir?o*honourol p rac tico  and «gonion# 

or eroico of fish ing  ce tiv itioo*  Inoli rigida bave Igor’ 
iraquen ily  tomai •hiotoric rig h to  In rovereti*, ihoroly Indi» 
c a t ir c  th a t ,  in  eontradiatinefcion to  fcho »ordinary* d a lia  

o f  htatùgto oìaaraeter, v&oro tXo l i t to r o !  Stato cncoavour» 

to c a sa ri ce rta !»  r ig h i o to  io  acqutrod ai tà s  orpsaoo of thè 
in to m o tio n a l oorramity a i  la rg o , boxo tLo in to rn a i 1 onal 

coerronlty or ono of i t a  mentore instato tb a t ito  co p rire ! 

r ig h ie  ho rospooicl ard proteetod fron  any p aceIlio  Gncsroseh» 

assai by ilio c o n ta i  Stato*

1 )  Soo tho 1913 <knova Como  »òIa ri mi I l o ! ' i n e  r<
of tho KrmouTcê T̂ i
p T X
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Sha 1353. Gea@?&. Cceforenoe sa tha Gay of t i  io Um  holeg

«nabla to  agroo os ilio muriatica o f h is to r ie  f i  eidos rlghta»

tiis I960 iiaasva Coniar wnco too!: iip fòe- s e t t e r  a¿stijw At

th ls  conferete© Cacala.'pàt £or;.*ard a  proposai index whlcà
cacli nailon  uauld bava a  tfcreo-~ i lo  t e r r i t o r i a l  aoat w lth

fístadáceont ai¿© *aile to l t  in  wLidi thè cooptai d ta io  v/ould

to ’ a a i t t le d  io  resèivo tlcìiiaQ f a r  i t e  »ai*osalo . l i  was

rco liacd : £*oa" th è ’ ©«tcoi •  and ih» Canadisn propocal boaro

witaoco f a  t ld »  éiXcct * t i n i  ilio p ra tic a  of exclusivo

fich iag '’. rifa rte  «¿0" inoxfcrioably Xtnlxd «p vitfc thè problem

of ilio bro&dth of iha t e r r i t o r i a l  eoa* Siile vaa d cc irly
ro flcc to d  a lca  in  t ln  word» uf tha vo1X«1kq« ì in i  orna tim m l

laiiycr# : Sonar García Asador* v?hot mpoaldr® o» bcholf- o f  Cute ''

in  ilio co.Kd.ti ©a of thè  ..dolo of tha Conforme o, p o ta to i orat

fim i ilio rcco ^a itio n  of aoy h ic so rta  f ie ld ad  r i a l t o  «aul&

in o v itab ly  load to  a  cl&oli v i th  ilio casa ta l  s ta i  0*3 r id ite *

t&onGVor tho l a t t a r  cztondod i to  t e r r i t o r i a l  osa toyoai tho

t r a d i i  to n a i l i s t i  s f tfcoreby c la ix in j  eroina ivo fioh lng  r ig id e

ovor arcan of tao hi¿!i som  in  Citali tha m tte rs is i of saa ther

s ta to  h a i leen  fio liln f in  i l a  p e s i. Accordine; io  Seüor

García Asador* _ '

•lìia S ta te  v/aoao n a t i c e l a  lis i tlius . t r a d i i  io u a lly  
fiehod m  arca o f thè ld£h m$m eoutd bo catd 
to  ha?© ao iu ircd  pxcccrip tive  righici l a  th a t  
a rca i thoso r ig a ta  oould ca rry  o rea  ¿ re a te ?  
tsaigiii tban  thosa of ili# c o a r ta i  S taio  i t s o l f  
.* f a r  exocple# ^ ic re  i l o  la i f c r* s  na t localo  
encoged in  l i t t l e  o r m  lio h U ^  a s t i t i i y  in  
tha arca* And thè erguaoat vao evea nero



•üsront tòoro tha  öötivitioa of tfco nati mala 
of the coastal s ta to  trcrcs rad i that thoy 
could rot possibly affaci Vüo productivity -=' ■ . 
of tho local fish  stock or stocke.* Ci)

flic United states dolorato* ihr, loan, also supportöd 
tfco preservation  of historic fishing rights of fo reign  

nationals in tho gone hotwoea 6 and 12 r i l e s  froa the coast, 
provided th a t  no incroaso in  fo rc in a  fich i«*  would bo par. 
a l l ie d  oud that a ll  increased p roductiv ity  would thus bonofit 

exclusively  tho riparian sta te*  v  ̂ ilo also cu ^o o tcd  that 
a five-year p rac tice  bo considered as su ff ic ie n t for tho 
octahlichueat of cucii a r i s i i t i  ^  th i s  curiosfciea wao a 
departure from tho ordinal faerie an proposal cubed t tod to 
tho f ir s t  Geneva Conform©© on tho Z m t of tho Oea-tóiea the 
United CSates ex£secied a ica-yoox praefcieo* ^

Ifco Peruvian, delegato opposed t ie  fivo-yaar doad-lino 

on t ie  ground that historic rights could not bo seguirei in

1 )  . fee Second tini tod £ a t torus tionf crones' on" t?*- Wn àp-

2) m d .  P*4C|. fo r the. te x t of tho. Inoricim  p ropose , co» -«m *
. , p . 1C6| tho U altv4.biases proposal i« a  supported bv t

¿ n ited Siip;don {ib id , p*50)# tho tiothorleudo (ib<d* ■o l i l i  
"■ ' I t a l y i l M d .  p .6 4 )# Sórtati Cibi«, > .72)» the ""

lìopublis o f Gmi-imj l ib i t! .  p*T3), f u o tr a l la  { ib id , rcu81.f tv

3 } -0 0 0 ibid* p *  1C6,{J^Ms»rait ./yco£?*'.1 $/£*'"l/h*3*'' ■

4) boo United la i to c s  Confer enea on the I mj of
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tesaf Itrt alono fiire yecro, boeaus© *oaly i»  tho contoacfc ot 
QGntorlcs' could the iorn *hí,efecrie xirflfta* i© « o ea ii^u i# * ^  ̂

Sho delégate o í Casada bucod Me ocimt'ryfo o^pocitles 
to t ío  porpotaatiin of h is to r ie _flnhins rielito  oa tire grouná 
thui *to do so v.-oüld dioorirlnato ecuinet tiov:ly cükt£ont 
t»tatcn and _ fchoce cousfricc vhieh ¿id uot ¿jot «o¿ü&so tho 
ccoraxlo rotourccs ceo&oi íe r  i-uildis^: a? Xor^-diotmeo 
i'ifshi:^* *  v‘*'/ dho raro idea vas cosaroyed In a. nora rad ical
rarxacr Xy thc ¿ d e b a to  o í 

c a l le !  ‘h is to r ie  i'l&hiü**

Icolrarl iJho áciíomiacú tho **eo» 
as beinj *cn per vvitli colonial

r ix h ts  # a  ccuccpt ih a t tras íorfcaBstcXy cbcalocoaat** ^
2fco ¿alefato o í hulearla* litonriso» ce»? isi t£ie ceuccpt o í 
historie xit,bte *a product oí cu, inri&Lous tondaacy . . . .  to

clávate tho dorriiiairt p ed iló n  of technlc&lXy advcacod 
ecumiríoo lu to  a oye ton oí lo ju ily  cauotloacd privllop-ca#* 

JLaothcr s carón £ivea ty  th© Canadiaa dulcíate im  lila 
ro;j catión of tho thoozy of h is to rie  r i^htu wao tho fac t tfcatt

* i t  uould ponaliso coa»trien  wlilch haá coc¿ht 
to  osisbllah a ra le  of lev  throivli ItiteruatiouaX * 2

15 'Seeond tte ited  b a tie ra  canfareoea on tho %m  o í  t i #  Soa. 
uiT«ctcl .Ueoord-e. g . i>X*

2) X lil .  p* 50 í tho SauadXau dalo¿:ato vas cup^ortod by th a  
dolo^aces of Colombia (ibid* p*60)f Polcsisl ( ib id ,  p.CO),

- ''Xu-;ooXavia (ibid* p .7 0 )t Cuatsspla ( ib id . p.73)* Servar 
- (ibid*. p*04)t &r4 isouth loro© (Ibid* p*102),

3} XMó. p . 79.

4)'Xbi<u y* 113.
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fasroofflont.tólor v i t t i  eras txamimm.
. ' h&à &ccordte*ijr zotzzima £sù&
' .. ■: • . t t&àns uaiX atotel s e tio a  to  castana tí¿olr

: t e r r i t o r i a l 'eoa fcosraad tliroo is ilo s ,*  | t )  "

■ ■ tm ■ lu s tra l i« *  ■ detega ts# «&Ü0 «apparti*»# t e e ! Ifaitod

a ta to a  jtro fosc l, e r i i le is e d  "tfco applicatici» l a 'tM s  oaaisai? "

3f  tfco t a r a  *M a to rlo  rivisto** e a y t e ^ i t  ¿i$&t "erostè aosi-
te s to »  ca to  ' t t e  J a r iM o a l 'm te x s  o f ih© righi®. tevolvcd, -

“ttodor ilio 0om xai low o t :aationa*f 'lia caia*' » d i 'S t a te s "  -

eotíZd tlsWm ot r ig h t t e  t& a t. epoeifiod ron® o f
coas»- end tb s rs fo ro  the .fisfcteg rig lr te  cu rron tl^  ^ o r o i s é d ?:
ÌT '-aistiait»w atcr fteMsag' im i tessa* gal vmjro* porieotlp-'liasitei

k<r defteitlO B  te 4 t ’io t r  preconi v a l id i tà  d ia  n o t;'à©poad ea

Ilio to s t im i ,  ©f tiio ir  en y e tes .* 1, ^ ....: ’ .
, Siilo r#i>madi :to :tte  piota#» o f . ecejoirad • f ia h te g  - 

%/as iiholehsar&oály supportai £7 ftcofocco? Oroo* ilio delegai#  

o f  : Juaneo»’ wh® obssrreà tlxat wth®. expTQ&ùim .’h is to r io  r%!xt:*

oomit »othteg*..... tea  o n lj  t l i in r  M otorio  a tou t t r a í a s  "
. cocato l' s t a t a t e  ©sgosaeeo to  coloalso  tfco M«;li .ooco'* " * ss*;# " 

S ta to a  uMeÜ p rac tico ! SXetetít'votar ftefcirg :fteljoa '-te 'tìio  ,:'

.M cii'eoas c M ' i t  was lacorrèot-to-eEpesìs. o f  -hi®torlo xtrM>ù""'""J
..' MV ■ ' ' ' ■ '

2} Xìaià* f  ♦ 62*

3) tete* 1**118.



605.

fho Uù\7 Soolsnd dolorato  iatroducod' tho idea of tho 

graduai lapco o f M otorio  r i a l to  v iiM n  a p o rto ! to  ho 

cpocifiod ^  and vao oupparted in  th lo  approaeh I17 tho 

dolorato  o f lo ra o l. w  £Mo n o tio a  of tho ¿graduai tx p lr  - 

e t ic a  o f M otorio  r i£ h ts  una tho M ele o f tho ’ Jo in t Ànorìcsa- 

Canadian, propooaX i&lcth eiarie&fèd tW  lapoo o f "'Motorio 

f ic h in s  TiSitQ -  tòiich had hooa l a  calatone0 fa r  a t  le a s t  

£tvo yoaro •  a f te r  a" t r a n s ! f ic a  porlod o f ' t e i  yosrs.

SMo propocaX' rocelvod 54 votco l a  fovoux. and 20 a^alnat» 

M tli 5 ahotoatioaa » eine© i t  f e l lo !  fcy rat odi voto to  

rcooivo tho necessari tw o-thirda ra jo rity #  tho Ceaforonoe ' 

broho np without liaviao eehiovod an y th ia j ea th lo  p o in t.

Consscating ca tho d o lI te r a t i  cns of I l i o  Conference» 

lìoaett bsa polatod out -  r i£ h t ly # l t  lo  hollcirod -  tfcafc tlio 

tona "M otorie  r id i te  "uso perltaps aa im fortim ato dioico vihoa 

applied  to  tho precervafcioa of fìeh ln g  r i a l t o  l a  t t e t  ¿ag 

M thorto  regordod co po rt o f tho M&li ceno# *for tho

eponoors o f th lo  propooaX noror in tendo! cay roXatioa witli ’ 1 2

1) IM I . p . 9?. ' ■■■ - ' : ’ •

2) Ib i!*  p . 100. .
3 } XMd. p. 169» locnscat A/Qùlll\ 19 .0 . 1/X.1Ö. .

4} Ib ld . p . 30.



tho doctrino of preccrlption *••• Ac tbo Aiiotroliosi dolevate f 

potatoci cut . . . .  thooo fioh in j ridato, harina tosa exorciced I
' ■ '' f4\ ' ' ' |

en ilio h ig h  seas, wero pcgL-Cg latra i**  v * tffco nncuitaMXityj 

of tliC tessi «Motorio rialto* in tlais connection io furt&cr I 

increascd by th è  foct tbat, centrerà te  tbo e r ig im i prò- ! 

panalo x h ic h  had  boon  la U  bofor© t h a  1950 Genova Conf orane© 5 

oa tino t o i  o f ilio Soa, tlxo draffc rocolutioan ..toblol a t tho 

19C0 Conferece© tavleaged tlio intra d ile tta  of «Motorio 

riglrtc* tfcich t^ald feda eway sftor a  t r m m i U m  portai, of 

toa jeera. l t  io d i f f id i l i  to  sao t e  rigata of cucii a  ' 

teeaporaxy naturo, wlxich ere to lo ©xtfoyod oaiy..for,ft definito 

poriod of tino end not in poxpotuity# ere te  lo «fardad m  

«Ilistorio riglits* jf a fiso recniag norm lly at v acuol to vMc,

tom#'' ■ W«':,
23io reasons for th is novel approach..snd..fQr,tlJO proposal® 

edvooattBg iho introduction of. a •ptetog-oatw:.feriod. la y  . 

outsido tho legal cpMro sad tlio protaca eeeoaitially vraa,

according to  Bowott, •to. find a . carpronico. period, \±tidi nonM 

Clio*, the coastal s ta te  to  look ■forward to  exclusive r itfito  

in  t in  cot*too«41atent .future aad ,at.,tlio...oar»,tie©, allow  

t t e  fish in g  States to  isalaa-.tho approprlato'adlusteentii:.to  \

” ari^v^w H O T  Pen B iw i iM 'itfm
HaTIT““ ..
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tlio ir  ©comr$r** tk® mztn-paŝ oco ot thoso i¡á*xo:. .

eü£S©bt©d m : allotsaac©. tas ■ eec& a' tn m s i t to a  porlód ra s  to  

emkl® tfeo ¿¿tatos affoctod by tl:a  ext&asion c f tho exclusive 
fifih ins sorna'.of tito Coastal :s ta tá a  ,ta ro«equip th o l*  ;, 

fdsbtBg. iM a s try  ;'andL to  ^ropero •• lt 'ia  t i z o  to  jaoot -tfc©-n©^•,. 

oituatloa*- ^  ;

52io attscgpfca '.of tho Caafcscaeo to  retraíate tbo pxobleti 

o f lila to rio  íio h lr^ j rlgfrtD iir t& c  :fo n s ;o f a . « a t i i a t o r a l  

coxrsrentlon provod abortivo» i t  abeuXd .to" c^e e to d  -

tíiat tíia afíooted States w iH  m u  o solí bboir rcaaady tn  tiio •.. . 

t o m -o f  b ila te ra l. e¿pr@ec©2tc.. ...Shis.la téiat im fcio t cese© 

to  ím a  happoacd s im o  1990 t i c  to a to e jr to  xeljr oa 

la te r a l  tre a tie a  ra th o r tliaa to  csralt 'tho poooiblo, but m w  

usli2cely9 eaiolualaa o f an intosnational c «a r catión f im  

Q d to o á  nosiesítusi s im o  tho ¿ollberotloaa of t ’aa S00023Í  Coaova 

Corfcrom o 011 tho Z m  of tho Cea ta ro  com  to  &ou¿$?fc* Sais» 

t a  f m t # had boca tho practico  o f States' enroa boforo th o .

1950 Gaiora Coaforoaoo oa t o  la o  of tito boa* feo o f  tho 1

1) IMsU a t  p* 426«

2 } I t  I*as boca o stlm to d » fo r esscplo* th a t about toa per»
' - o f  i s a  to t a l  B rltls lj oatoh carnet frota tl-ci f  
. s a is  o f f  ZoOlnad» Cseo Atasaador, l a  14 TDtfA (1SC0). n* ■ 
252, a ,  17 ). . , l



p o r t ím t é  © sop les Í0': tbo A nsio-soviet ^ ieh o x im  A^rocsicnt 
t;hich r,*3 D cl^ned to  Roecotr en 25 !3ayf 1956« ^

ÜMeaf to la  -'«sjróattcsrfc Briticfc tratitors oror© euafclod to
fieh ap to  toree nllocr from ti& c o v t a t  cooct to córtala croas 

©f ;i!xa; Bureáis' Sos* ' ($h© Sovléi üaioa c ía t e  a toroliro-sXl©
I to lt  ío r: i to  territorial coa)* The c^rosreat* tíllela cano 

to te 'foro©  o a1 2  Karch* 1957* -  fo X te to s  toa oxeftnijco s f  

r a t i f ic a ! io n  toatrasanta' befeoea tho partios * runa £or tiro 
yoaró and lo  toratoábl©' hy cao p©ax*s noiieo* Accordto£ to  

reporta pablishod ©n 1 duly* 1961, tho Serio! Oavorncsút 
denounood tho &£rcoe:ent on 2 liarch* 1931» **•' totich lo  

ilisro foro  dúo to expiro to  imrchy 19C2* I t  ronoiao to  lo  

eeon whether -  to l l in a  tho conoluaion of enother ficharlo©  

arre©cent bateen tho partios roplcoto* ti© presont ono * 
tho Cnitod K lrg & Q K ^ñ iíc h  eupporta tho ih r c o -n i lo - l to i i  con» 
copt of tho t e r r i t o r i a l  cea * til 11 1© propared to  proco on 
tho  rcco ^ iltiem  of tho f í s h l r g  r t f l t e  of fo ro lga  ftchorom  
outoido tho throa-nil©  b o lt to  tho foco of tho twolvo*:ail© 

sov ie t c í a t e *
Xa 1959 tho tlaitod Xtoc&on m&  lom arle reaehed m

1 } Csjad* 143’ C1957}» United I t e â a ^ 'g r e a t y --Serien- ro .;;gfT (19^71 
. tillo  csroeaorrií cupcraoáoa ino 4a^o*üwlotTlE3rSFïôS"¡tr-roo»
m it  of 22 íat» 19304CC© Xoâ ao of hâtions íroaty S o r te  

' ira!. 102» p*-1035*
2 )  *3310 f in c o *  o f  1 í u l y ,  1931*



. agroessssat .mgv&a&isg o ff-sh o re :.£U&lng.ila ;-ft'-ßlx-iailö: seod 
o lfa t to  f&ro® ..Islasts* , (XJensssrfc. i s .Tcsponslble fa r. tho .. 

ca&eznsl^ re&t&lons efetius- srohipoliagó). - Sto ccaujtaJipafev 

o f ■ thia ag roasoat:: was:- j>rect|>it&t©& ty .th o  d celoton o f  tho 

XATtfe/r • o f  Storstoifiii o f. 6 : ¿uno» 1950# to  ortend tho  t t a l -  

t o r i a l  osa © f .tto .fu ro o 'ta len to :'fron  th fto -.to  t t o l r e  ©lies# 

a\dM ißten  tliich  a f f e s tod cdvoreòly i to  a e ttr lM e ö  o f 

B r l t i s & 'f i s t e x a i  wlio ^uscd fo  .f le h . oofceide,:tho th rc o -K ile :, , 

l i n i t v , ^ M àpril-27* 1959V:-"tho 'United..23ß£doa and 

Xtoraarlc xoaehed cxx Qgr&Qmzfc, ö f te r  cocret ncfo tla tlo so»  1 
iieco rd ire  to  t& leh .B ritish  fishco-nea trould Bö a31ot;ed to  fia li 

outeido a  irnrcincl h o lt of e ix  d i e s  diaria^ c o rto la  ©cassano 

o f-tho  i’oar* 1 '  Siila agrecoent l a  to rslnaB lo  a l t e r  Sour 

yoars# fcy oso yoarfs noileo# (On Itoy 30* 1901* i t o  ¿feottlrh 

t r a i l e r  *Bod Crucciar* aaa eitot c t  ty, tho to n ieh  fe ig s te  

«Xilolo J&beaca* a f te r  i t  waa e llcged ly  fotmd trouXlng ia sld o  

t to  c lx -n llo  l l s l t  o f f  tho foroo Is la n d s .)  :

, S io r tly  ö f te r  tho f a l l a r e  o f tho 19CÖ Genera Conference * 2 3

1 ) fo r  ilio te x t  o f tho rcso lu tlo n  Moptod hy fee lentia**, eoo 
20 ISdG* (1353)* P* 207# doo* 11*

2) Por fee t e r t  of tho  crollano© o f notes botveoa tho tuo
Covers-Kante* Qoo United Klnrdon fra a ty  Kerles . 1359# Ko.

■ 95# Cssid. 776. ■
3) Bm  «Sh© 2if»oe* o f -1961# ju  .12* ; .



6 1 0 .

on, tto  tm  o f: tho Coa tor-ay in tim ted  that cto conta» -  
plated tho axtossion of to r  cariti«© halt rocorvod for t ie  
czelnsiva fishing a c tiv itie s  of to r  nationals m as to  In­
cludo a twalvo-sil© sono manured iron tfco Baselines, 
ilfter 'tlrrco rounds of to lto  to ld  s i t  ornately in  Oslo cud 
London an agreement was rene tod on tho lineo of the jo in t 
Jrioricaa-Cisadiaa proposal which tod fa ile d 'to  got tho 
necessary majority a t the Second Iext of tto  Sea Confer eneo, 
and'wMch'liad tooaf'supported ty  Both tto  United Kiasdon end 
Uorway. According to tho t  orris of th is  a£rooroa,t;tho United 
¡Kingdom ac'iuicsced' in  Ilio extension of t to  Korwegiaa esclu­
sivo fishing holt up to  twolvo miles» i f  m'id whoa torvny caw 
f i t  to  deoido on such extension! Uorway a t tfoo mm  time 
agreed that B ritish  fishermen should exorcise th e ir  tra d i­
tio n a l righto of fish ing in  tho outer cix-rdlo  mm  for & 
tran s itio n a l period of ton years» s ta rtin g  from 31 Oetohor* 
I 960. ^  iloaauhilo, the extension of t to  Norwegian fishing 
lim it cacio to te  forco m  1 y«ly* 1951* ’ , -

A e ird la r  pattern  was followed ia  the cottlonont of tho ” 
m oh-cahlicirod A^lo-loolanAlo rtshoriog llayuto  which tod 
clouded the relations hstwssa tho'two Utatos fo r  over-a 
decado. Benaark, which was formerly tho sovereign of Iceland

1) se e  »ffho f in e s*  o f  30 toptomUor* i960, p* 9 ,



cUsii3Bd itei'.1859 à tcarritoriel m a  ©£ i t o  nlleo.
After, th© eccessi«! oi Xealond to inie^entaoo la 1944r a
law /datisi 5 /Aprii#/1343#. «ajttweyti t t e  .omaranoat to  ©sta * 

lU o te fd tM a  :tho;l i a l t 8 «f ,Ieolaa!l, a continoli t a l  i4io l t  m®u® 
In  rMok:. i te te n e  vottM te  euìdoctod to  lo e laad la  ¿urlo  .*. 

d lo tio n . ^  A f is te rie ©  Comrcntion condudòd In  1301 

tetwoon':.6ro a t t r i t a l a  en d • Benaaslc in  \ixiah ih© l a t t a r  *1.-4 

U nited , t e r  esclusivo  r i£ h t© /n f/f tsh ia c  o££ tfco conato o t 

Xoelaad a n d  :i t e  faro© . XsXonds - a s , e s a la s i  ;, C re s i . S r i t a ia  d ©  a ....
f o\

t h r o p H B l l e  s o n o  *  v a o  t c r s d n a t e d  b y  X c e l a n d  a o  f r ^ i  1351 ,  

A . o e r l e s : c ^ : - r e £ t i l a t l e n i ]  i & l c h  o s a ©  l u t o  f a r e ©  o i n o o  1950 

t i r e c t ’ p z o h l b l t o d disMaa b y  torei^a fitihQmmx titilla a  - 
nar£inol i d i  e t  t o u r  t i X e s »  m  noaoured £rm  n c a à l y  t e a m  

©iraicht tasollnec ^  a , i d  d a t a r  oulaainatoa - in thè Xcolmidie . 
orlar of 3 0  t o o ,  1 3 5 3 »  ìsMeh f i x o d  a  tv^lro-Ella *ficJtorieo 
Xirdi* nitida vhieh * a U  f id ila  aetlvitles b y  ioroi^n

.3 ) XosXftnd d ld /m t»  ,feo#irr0r»:;oalorft 
«trainai i t e  United Kia^ém psr£iix 
■ìlCìlMiTleS

t t
c a t t i

sa a»
' « a  I n  i t e
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CD
Tossalo* wax# prohibited. S ilo  -«rder.: mokoà .s ta o g  . í

protests. on .the part :of a...amber o f .--ôtâtes«; ^  -aubeo *.. 

qaon&ly. B ritish  txawlora fi&Mxsg within -.tho ; t craavtwBlva 

n ils  .zam ;voro .-froiiuoatXy fixed  m 'by Icelandic coast piartis  

and-/trawling was carried-cot-under .the protection of the 

Boyal Sinry* / a:"- ".a ^
- -renewing tho failure^ of tito Second OcaoTa Conference- 

on tho isur.af the Cca*-tho. p a rties  .to tho disputo started

n eg o tia tio n s . w ith .• a  rim t o  reooM s^ a b i la te r a l  so lu tio n  o f

the- problem in  desate. Under mb* - egroeaont ptíbltehod ia

loados, on 27 Jfctroary* 13G1* asid clsrtltoneeuoly la id  before 

t h e  ¿ItHlrg ia  HoyScjaxil: f o r  eppremä* t h o  U n i t e d  Xfevpion

Gcrcrsaoat taderfcooh no t t o  o b j e c t  t o  a  tw cslroa ilo  fish in g  

sesie round Iceland* the  Xoolsmdio Ocnrornacnt* oa i t s  port* 

dropped i t s  objections to  f ish in g  by B r it is h  v e so d a  M  
c e r ta in  p a r ts  o f  th e  c lr« b ro lro  « i l s  sona fo r  a  t r a n s i t io n a l  1

1 ) lo r  tho Xbglish te x t of th is  order coo 20 JX2Q (1953}# p* 
3C5i ' I t  p* 355 th o rc  ooo also  the ?Tor.oran3ian on the 
i l a  hi nn  (fcsontion cubait tod by I c o l a l ^ n ^  1950 »

■ î n r w T S C Î S r n t i o a a  General I c c o a b l y .

re fe rr in g  in  d é ta i l  to  tho Mcto»7eo-iaudio y te h e rtoo MtAmt 
mo  a loe Alexander*
lo s t  Turov»®* 14 XB*iÂ U y^JT P» « ¿S e t soq* "



p o rio l of threo  ye aro , Tfc© tteltod Ktn*don alvo torced not

to  objeot to  tho rodrmdjs? o f tho bacallaos fran  tdiloh ihc 

tw alve-slle  sa rd in a l b a lt  mía to  bo roasure! l a  a r r m e r  

favo-arabio to  Icalarsd, which lo  to  apply both doria?  tho  

t r a a a i t io a ñ l  period and a f t  e r ra r te  •: ./la c-stablioMag a  

tra B s itio a a l period c f s s l y  thro© yecro, tito :©?reossáb l o  

o le a r ly  coro favourabXa to  le  alead t l m  tho c?roorcnt reaehed 

iiitli porvey, irhlch« i t  tfill.bo., ro c a lla ! , allomo! .fo t  .a  . . 

treno i t to n e l  period o f .toa yesrs*.

fho loolandio ccr/ersursat t o o  not dropped t h e t r , u l t im to  

o b je t iv o  of cxtandteg tho  l i c i t a  of tho cxaluctva fioM n? 
zm o  m o r tho  tfiolo o f  Icelandto con tinen ta l cb o lf -  whtch 

t o  l a  coco ploceo a  fcrocdth of croo fiffcy c ile o  -  but aeread 

to  ?ivo a  e ix  ro n th ’c ao tieo  boforo c ía te la ?  cay extensión 

fceyond tho to c lv o -n ilo  ceno and seooptad tho ¿u rio d is tio n  of 

tho In te rn a tio n a l court of ^uctico l a  a diepato aboni cay 

eaeh c ia to  in  iba futo© * ^  f io  A l ih t e  of Bsffcjavib 

approvcd tho  ogrecront es  9 ttxroh, 1361, by 33 votos to  27, 

and too layo In te r  th o  acrecvent víco g iro s  o ffoc t by su 

c re to n a  of notos betoooa tho too Govcmaronis, f t o ,  i t  m y  

bo c o a ü d ss tly  aosuned tfcat tb l s  dioputo %átloh too  m rre d  tfc$ 

ra la tio n s  betocoa tho too counírleo fox over a  d o c to  t o  1

613,

1) Xsr a  ropor# cu t&io esrteaoefc. o te »jghe f i m n» --jh» *,» 
feb rusjy  ,7.1961,. ■: . ’



§14*

'f in a l ly  found a  so ttlo co a t - s a tis fa c to ry  fo r  both psrtiso*

-££*-Jiro elates -to■ tho gen-bed nA subsoil o f »historio»
: character? , ■ ■■■_.■■■■•■■.

:: ■ I t  now rc a a im  to' b© noon whether the right fen of States 

over ih o l r  continsnèal ' ©halves cay bo properly rogardod ns 

»M o to rio  rig h ts*  ' in' tJao w aning given "to th is  'to rn  in  the 

presont ' study# '

• ' sh© continental' s h a ll  lias boon defined by tho 1953

Geneva Convention on tea Continental teo lf {cubo oqncnfly re­
ferred to as tho »Continents! fholf Convfntton*) -  for tlio 
purposes of the Convention -  as in c lu d is i 1

(a)  tho seabed and subsoil of th.o subsarino areas 

adjacent to the coast but outcido tho area o f  tho t e r r i t o r ia l  

sea» to a depth o f 200 nôtres o r» beyond f la t  l i a i t »  to  ' 

whoro tho depth of tlso super jaeont waters edotto o f tho 

e x p lo ita tio n  of the n a tu ra l resources o f the cold areas}

■ (b) th e  eenbad end subsoil of oir&lar, cutanrino areas



Ci )Eâjc&czïw tO' tlQ  ÛOliOtE* ût iîsXCCidC*» “• ' * .......

mxlB: d e f i s i i io a  re «relient» ■ a  m jo *  ■etap-^fom ^.-i» e4 

cpita o f Ü s  -'ofcvitra» âe fie io aû ies  {®*ç* i t .  Ic, naû& rtaiiï. 

P athos" d X  cubèarinô' crocs a g a c e n t to  iho ooact tdiio&: iura 
capdblo ci* ex p lo ita tio n  are  covored ty  tfco d o fin itla n , in* 

c lu .i i r c  portions' ■ e£ v a te r  of a deptti c re a to r  t h a a -200 satires 

to fo ra  a  «ftflllW er dojth  i s  reœ tods; »luallyV th e  in t ro ­

duction o f t!io concept o f «q ilo itB liilitjr*  b o lcs-in  i t e o l f  a  

to c t  "mfejoet to  'chences en- ScoèOBt of tbo ¡ssavixis ® cie ;itiiio
cn i tcctaiiccX tao./Xadco, i»  «  E u ifie ie n tty  preclBO m 4  ta ' 

XH-oXy to  gtTo r i i é  .to Sw ttfi sad. «tiXX. tb e .

d o f in itio a  wlth aîX t t s  vacuenoeo o a i looaoaOBO-of ,-totaloo« 

l0CJ. la  by f a r  sapbrlor' to  tfco d o m i t t a s  tô te h  waso w»— r. 

eortod to oaly o ftv  j-ctra «P>. t a  lo to  es 1952 Koutoa t e -  

itacd  « a  ooattaootsl eUOi te - t to  p a r t o f tho .eoa.ferttoa . 
u a  tho c o i!  ttnderneatb i-tlcâ  ta  m m n & t y  oholloa wotow 

VP to  a  depth «-tare t i o  clop» <* « *  so a -to tto a  iaeroæ on  
H ttM èoU y ' t a  r to c p « to , , .^ ta î i ;m 1Boa1lo ISB^ o  P*-B* '

D Eca orttalo  1 o r t^ o  Conttron^X J^ol f  Cgmrgpttoa. t e d .  
(19r>9)» p*40f a r l to r ia  of

■ depth sad e a ^ lo ita M lity » ; - t m . ft w » d e ta i l » A :  d ia ljB tii■ o f : 
those and other possible c r i t e r i a  &m  C uttarid^o, Sh© 19 <>3 : 
O revft Cerven t3 on on. tho „ ̂ f  * in

Eusabor o f the Unit©! 21n3do£* doloptstton to tlio Coaforeae®* 
a im  riv e e  a  b r ie f  curve? of tlie various ota^oo vhioh pro* < 
codad th e  adoption o f fiiio  d e f in itio n  on pp» 407*110*



eontlncato* * ©srer Yaryiag distas©©». fifou tb©: coacte*11 ^

53» jarofcleao re la tla $ ’.to:ib© :.©a»tl&eata3. aloXf^artrog .„. | 

oos^srstivoXy xcceat ©toadlas* - i s  lias ’boca ©beorród tsy ? 
¿Taba»©», *boforo 1939; t&la .p a b les  ws® l l t t l o  diccucsodf
excbpt'!-.la;bonsstIxtea-wlti- sp sb la l g e s tio n a  ©ueh eto tlio :j

C e y lo a -  j»earX  f l s h e x y . o r t b a . ;. C t o a b l  S m aso l**  . |

. ....... sai© f i r a t  .lastx iraeat! oooBesaiAs :tfe®'eoatiaaataX-. fíholt

vas a .ireaty . eoaalsded;;fcotveoa tfco Saltad Xlas&oa ead Vea©- |  
aa¿ta:;ia:l942t -..r0s^i355 .tho .catearla© arcas of tfc© Golf ©£. 
f a r la  >t?hlcbMíasvfolloirod by tba .gabrasMn» uraao of tbo .f 
Ctolf o f Parla (¿nnoroflen) Prior» 1942» *ha roo! lnpstus ■.-$ 
tes. th© tíevolopncot of thia eoreopt rao ¿ívan* howevc?, ©aly s 
tteo.ycors la te r  by tho Srwcaa X ro c tea tio» of £3 fíoptosbor, ;

1} routem, 2ba Continental, .SMIf» '1992» f* 1* lífitin* la 1950 Imtorpac'Eb rü^.axEMtnm: W¡o exprop ian  »eaatlooatal BltoXt'*
• w m  * m  moro thaa a cenorai iadleation of titlo  t ú  m m ñ

of inlotcrrolnate» cxfcoat«*. (27 BXIÜ [1990] pp* 34Í-^31TJT ,
■ confusión, t i ia t  perradod

tillo  opftor© «nbll m m u tlw *  ^or a doteiXPd iam ^tís& tioa  
o f  tito ver loas te s to  eo^octod la  fi» attcr.pt to  fiad  a 

., vorMis- aofin ition  ooa ufe® í e t e j a ,  JSiJÜ tó^J2M |ps M  
-- tb/> tooabod crd Csbooll la 16 bSV (133TS1

2} J c te o a , lo c .c it*  c t  p» 451 i íor fürtiier xcf*?xeaooa oa 
tblo polnt oc© »*2 therc# • '

3) üytfed. titila<yi froftfry Sorloc, 1942* 21o» 10* Giasá* £400«



1945 vhioh tonsùd ■ tt&- e ta rfc in s.p o to  tm  'a  corica ot 
c in ì la r  pro& cr& tlesa 1?. tho: 2 & ti» - te r ìc a a  a tà  o thcr stàteer* 

The n o r d ty  of tM s  profclea i s » elo ran t ia a sm tìi nan-5---' 

•b is to r te  rin à te*  baro !>eea defined in  aa- © srlie r  tómpie-r ^  
co te irg  o ith e r  r ic h ts  th©. origina? o t Chicli eaamot b© tr&ced 

or .... aivero© rls lita ,''e e ^ u ired  afc th è  ©spense of tW' twmov 
ornar ©£> thè- tifi© * ;.,• -, beithùr. of • tosso  ssoasptloais w aM  ■ ■ ■ ' 

appoar to  oppi? in  recpcct of thè Continental i to l i*  ' --.fetii 

c t a t e c a t  necccaitatco» of ccuxce, ;a-,doseràinvestigatia» , of 

thè n a tu re .. o f ;. S ta t eaf,-; r i f i i t s  over.:, fiso ir.;, coni to n fa i :  c&olves 
end ari cxoainctìon of tfc© tasi©  o f fho tif i©  ob wfclch Sfato 

c i s t o  enrer thè  c t o t o - r t a l  c to l f  aro fotmded* ’

ln:C p reciso  »star© of statsjrigktfs o rar t o  con tinoata l 

slzolt fo ra c i far yearo ©ss- e f tlio f o c d  po ta ta  o f con tro- 

iroroj* ^  Venoso o u jfcstien e  vero put forvard aa to  tiro

61 ?»

(1)

1) t o l t o c i ,  l a  40 M B  (104-5) Oapploroni, pp* 45-4-3* mo  d e a
f e ifcìL £ a ì |° a & * g s ì g j ^ ^EjH n e ^ F tH o T a r.a  » voITdt* p ìv  3 'B fJ§ T ^ ^ v '

.2) So© ehaptor 3» sootlo.no ?  uad.VI ahwe». . -

le a ltà  tfco doetrlaa o f-th o  Continental" o lio lf« i l a  ctìiota*-^#, 
aThloteBy;(309.-1..KM <195-2) p. 247.) ,/... ,—



m .

bonis s£ -liiere r ic h te ,  end occupation, p ro sc rip tio n  end

covarei£ s ty  *tnso ju ro* were îsontlonc-d on d iffo ro n t occasions !

aa possib le ro o ts  of t i t l e  to  t ie s o  or eoa* fho c la r i f ic a t io n  ’
of t i l s  prallen vas ¿proctl? Inaiarci ly  t ic  laccacisten t -

. tersiiaology employed by the various, national icrooloratiene.

Sore of t ie n  accorto ! r i f l i t s  of floveroirnty of fcfco co asta l

S tato   ̂ mirilo others contented thoasolvca with escort ions
•■: /0 \ 

o f *.4inrlc d ic tio n  end co n tro l1*.. Willi» * » " rmin.K>n>irwwin»#iM.-*w»'l>'»’»-'i.«*

f ie  various national profccnciono-to exclusivo rich te  of ' 
ono bind car 'another over the continental cfcolf baro loca 
divido! by hauion an fa llin g  into throe categoriest

(a) e l a t e  to  l ic i to s i  ri&hse over tfco con tinen ta l sh e lf

c a te llo  i t s  t e r r i t o r i a l  waters (nain ly  over m ineral re*  

coureco}f
(b) c la ir s  accusine the ferri of f u l l  sovereignty  over

th e  cea*bod and cubsollf sad .
(o) c i a to  «arcuatine to  an extension of tba  te r r i to r ia l  .' 

eon to  distances co ia i mah beyond i t s  roriosXly ace opted 

U n its*  ^  ;

1 ) lo r  examples see Isn tc rp ach t, Xoc.cit* p* 315*

2) fo r  examples see ib id , p# 3S3. ’ ’

3} lloutoa# *** Contlnontal,._ghglf» 25 £?¿$^£mél  <1034) vol*í
■ i* pp. zoTzyffT^
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ils has boon, pointed put. by Johnson,. d lo t im tio a
between tho f ix e t  group a a l tho cocond group 1s fax i e S3 

searbed than th a t between tha • cocoad a i l  tho th i rd  grown* 

âs a îiattGx of p rac tice  it-would to  d i f f ic u l t  fear a  country 

to  a sso rt a  claim.. to. tho  rdao ra l .resources :of tho o o s t to a t i a  

cho lf without also  exo rc ising  con tro l over..all-.tho.mtureCl 

reso u rces . o f  .-.that sh e lf* / •. ) .

: 33hsro i s  l i t t 'lo .d o u b tf th a t in  vim/ of tho previsions 

o f - a r t io l t  3 o f tho Continental fh a lf  Ccnvontlon tho th ird  

group (namely, -tho group claiming covcroigarty over the  super* 
jacoat waters o f tho con tinen ta l sh e lf)  may ho dioregarded 

iro n  the point of vim/ o f in te rn a tio n a l law* A rtic le  3 

s tip u la te s  tU ati

*feh<o r ig h ts  of tho coasta l g ta to  over th e  con*
. t in e a ta l  eho lf do not a f fe c t tho le g a l s ta tu a  ‘ 

o f tho superjacent waters as high ocas o r ♦*** 
th a t o f tho a irspace above those waters** (2)

. iioroover, as has toon pointed out by iloutoaf these

claims must have beim considered as being contrary  to  in te r*

n a tio n a l law even p r io r  to  tho adoption o f t i n t  Convention* O )

f in  concept, aceording to  which the  t i t l e  o f the co asta l

S ta te  io  based on "occupation®, in  tho towulng h ab itu a lly

1) Johnsai* lop*cit* a t  p* 47u*

2) C a d , 584 (1359) p . 40.

3) l&mton, -05 Horae Soono.il (1354) vol. X, p. 424. ,



given  t o  th is  t o m  in  in t ornaiio r x l  1 cw# a p p e a r s  t o  to  

tint enable fo r d iffe re n t *» O «***»<?■ 0 <& $

f i r s t ly ,  I t  i s  a t le a s t ¿eta tab lo whether i to  coa-tod 
and subsoil aro capable of *occupation*, 1 *©* appropriation 
in  tto  e suso in which. lend te rrito ry  can bo brought under 
the effective occupation of a ita te*  Shoe© doubts p e rs is t
oven i f  v;o aro to  assure th a t the ee*a»bc4 and ca tca ll do, 
in  fac t, constitu te a "territory* in  the logoi cause of th is  
terra, cn ascurptlon, which, again, > is  fa r iron being un» 
questional* ^

i Docoadly » and th is  so cm to  to the stronger p rac tica l 
ground for denying * occupation* as thn root of t i l l s  to  the 
continental sh e lf  •  tho invocation of th is  concept invetri » 
ably presupposes tha t tho te rrito ry  in  question was b itto r ta  
yen m llln p  capable of appropriation by the f i r s t  nottôcncr, 
i to  adoption of th is  concent with regard ta  the continental 
shelf would e n ta il tha t In a l l  those c «12*00 dlfit ihieh the
c o as ta l S t a t a  d i d  not a p p r o p r i a t o  i t s  con tinen ta l s h e l f ,  cay 

o t h e r  b i n i o  would t o  e n t i t l e d  t o  t o  s o *  I t  i s  not d i f f i c u l t

t o  foresee the elmo t i c  c o n d i t i o n s  which would fo llo w , were 

cadi a course o f  a c t i o n  cune tie n e ! b y  in te rn a tio n a l 1 aw# 

tore  or o r, such. a p o l i c y  would d o a r i/  bo t  opt to  dicadvaataga 

o f the new a d  emerging nations ns w e l l  m  thorn v to , f o r  t t o  1

1) la u to rp to b t, loo*cit*  p* 416»



icol: o í ; manosáo »casa a s i  tocím ical sasd cclontiiie .: feew *.

lod^o, aro uaáblo •  fo r too t in a  boiac u t le a s t  •  to  ex p lo it

Ifcolr continental diolvco - ia  - *b& • jsasaear la  toioh  t&ls to

to la s  dono ly  toe  •r id i*  ceuntries* ^  I»  fe c t ,  s i l  to© 
ty  States

p ro e lorntions/reíacin¿j to  too continental tìto li e sp ilo i&ly „ 

rcforxed to  tho fa c t th a t toe sulaaart&o creas ia  guection
borderei oa to e l r  t e r r i to r io s ,  time, c tre a c ia s  .too special,. ...

ro la tio n tìilp  lii&lxig titos -  to  toe exclusión oí a l l  obito*
fo\States -  to  tfcetr co n tin en ta l t&olves» ■

Ilio re lla n e s  of ca Motorie t i t l e  or a t it lo  e l l a  to 
p re sc rip tlo a  cast le  egaiilly dicateaed* X£ i t  ln truc tliat» 
to  t ío  eppro pria tion  of Ito con tinen ta l tìto li»  tito coacto! 
stato Imo m  exclusivo es4 noaopolictic  o t a t o  * and t h i c  

camicptioa coono to lo toe  coxxeot ©no ever cinco tlie to*  ̂
©óptica o f  to lo  doctrina * toen o lesx ly  too »laUt ot  too 

coaa ta l State ovor ite  con tinen ta l e l e l f  cracaot to  xo ârde-d 
03 en n&vcroo riglxbt a vlght aeguired as achina fe a  f  ornar 
poce decer. motorio r le tto , fcowwcr, 4o ia  too xajaxity of

1 } IM d. a t p . 420.
2} to biela 2» perafrapU 3, of èlio OgMtotoM,, jf t  tìtf Co^oAtton 
-- ..,doe» .set. oppeear , t o . to  - rOXoroot m . .¿úaZaTtto

follov/ei »tos rida te  of too coartai Stato ovar tos coatí* 
uoatal tóiolf do aot dopend m  cccapation, effcotive-'or 
noblenni» or en cay expresa j r  ©©laxa i ion.* (Cmid. 104,
(13t5, p .4 0 ). frem I to  ocnteart ib tiould cppear th a t  toe  

' ' to r a  "ocoupatiòa* la  not crployod i a  too  sones of tettala/: 
ene o í toe* m ies of cecu irin s  to r r i to ry , bat r e í  ore ra t to *  - 

' t e  a  fe s to s i  e itu a tio n , i . e .  th e t  of exorcice of s ta te  
eu to o rity .
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casco belosg to  ' th ia  .«ai©sory» ca Ima1 borni "«aply - lila a tra to d  

a b o r o f i s e ' a c ^ M M i l o u  ©f suoli aàvorao Tituba le  offessisi 

thrau£b:. t o  ceqaloseenc© of i b i  psxty me: ■ pùxti&a^mttùQÌGàS' 

end ib i s  ■ wj^aiooaeaeo os^xocsca i t s o l f  habitaaS ly  thxmî i '
tbo .iso li of pxatosi eg&üisfc ■ tfco Gxcrctic© o f o ffeo tlvo  autfco»

r i ty .  Xyetbo'■•■oo’wooxìor* A rite lo  2, paregrcph 3» o f i l a  

Continental Shelf Conventi ca: paboa li»' tarover, 'mtftQSm^ 
cloar-.-ibat ,tba co o s ta i  stai© 1 a. r i s i c a  do m i-presuppose tlx® 
Q:i$tòÌQQ ot.Suùh m iihortty  * 'mitbmt'offootiv®# w »  :r:.tr. 

n o ilo a a l* ^ 1? - , '
-, "in  a  id r o r i iy  ci* coses» i t  Ie s  boca ebo\?n» M oto rio  

r id i t e  aro founicd osi. *iiacosaritíüL posseasioa*, t.e #  02* a. 
e itu a tio n  v ita li Ma In a i od fo r so lorig th&t l i  io  lapocclblo  

to  p rov ile  p roc i fo r a d iifo ro s i  o itu a ilo n i tìm o rig ino  o f 

ib i s  s i t in t i tm  ren a la  u t  ■ tho asase ' -tirso- luscortaln* - :■ - flato 

t e s i  can a ti io  app lica , £ox c ív icas recinsiio* io  a  c ita fttio n  

vMcb secas io  fcavo o r ig in a ta !  only aboui a  guarto r o f a . 

contury ago* •

V Tot caethcr p o a e iW ltty  f o r ...gnattiying. i l io .rigido,of...'., 
ilio Coastal b ta to  ©ver I ta  c o n tiso s ta l e lic li v o u ll lo  Xy 

r is o r t in e  to  tho eo&aopb c i  i l o  * lachea«© i t i l o 9» l a  & 

sp o e tile  connotuilcu d l i le x tn j  ire;» ih e t tfiih  t&lch th ia

1) Iloo p# C21» »#2 atavo#



notion in »carnally a s s o c ia te d * ^  " ' Id  ‘th is  connection tfco
invocation of th is  theory would m an 'tha t the l i t t o r a l  S tate 
in en titled  inao Jure to tho cljacont mibrxirlsio areas, tu t 
that co loner an i t  hue not perfected "'its t i t l e  by claluin^ 
i t  formally tlnrou^Ii the ionic of a proclamation, declaratory 
of an existing r ig h t, tho t i t l e  i s  merely inchoate/'

fills theory Las teen rejected by l-baton on tho ground 
t in t  the continental shelf -  being' a comparatively new con« 
c opt ion » could not to ju s tif ied  ca ¡Such a bade* »Boy*, 
ho ache, »could righ ts eonccrnisg a geographical £ creation 
ex ist before people wore l ie  existence? ,,♦» ind '
who bad heard of resources in  the continental choXf 30 yccrc 
ago?» ^

iho wording of e rtlc lo  3 o f the Continental r?>et£ Crr**
. . .  ...... ...................................... ..........w t* "„ (, / l|(%l>l*„w1l||rî #miM|l,|||W iMl|JII#Wlk..

ventton cocrc also to  m ilita te  cgainat th is  concept of m i’ 
inchoate t i t l e  which hm to  bo followed up 'by tvroeXirmtisn, 
cisco i t  exp lic itly  lays ¿mat the ru le  tha t *fcho right® of

1} By »Inchoate t i t le *  in ternational lew usually tindoretcmds 
the Gciuicition. of ms imperfect t i t l e , the perfoovioa of

' ulrich is  subject to  the fulfllsaont of oorso further roqsutrc« 
rents* fhuo dice every» for lnctouco, was coscidcrod ixC 
the past m  m  inclxoato t i t l e  which could ho p ert so ted i f  
followed uj» v lth ia  a reasonable period of time by affective

'■•■ tobies of pm~mmion» • • • ■ ■ -  * .
2) Ikustcrpachtf Xo?*eit* p* 422*
3} btrotem, o|i*cit* j»* 269* -
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tlioory'jaf cm tS& altf.hia not mm trod tfco etabaa of a  
^»orally;a?oco^aisQd « Ho of toteruaUcexol la*  and, vbatovo?
i t s .  valuer, to  i b o  p a s t t  : I t  l a  nor obsolete. ^

. t o  notion o f continuity  as t o  lo ^a l t o t s  under lytog 

t o  ..national. e la te s  to  x i t o s  over tho  con tinen ta l e lio lf has 

t » t  w ith the approval and support o f Xouierpachi* t o  oh» 

corrcs th a t  m at of the  proclazsatloss on th is  top ic  have 

tovo lto  the fa c t o f con tinu ity  end of ccogrc^U oal t t u i t y # ^  

22». «stresses ,a t  :tho  cam  -tim  tho fa c t t o t  - *tfco b as is  o f 

t i t l e  appears to  bo not con tinu ity  to , the  accepted soacc, 

l*c*. a s  c au se tto j iio r ls sa to l prolongation of tho already 

occupied te rr ito ry »  but a  d ifferen t*  cad apparently  soxo , ; 

totcaso* decree o f un ity  -  a  u n ity  proyidsd by t o  to o t th a t  

t o  sh o lf  la  _ supposed to  c o n s titu te  tho to o *  tho platfoxia* 

on which th o .co n tin en t,r e s t s ,•  ^  , iiofcrrix& to  t h o  ... 

objections th a t ere usually raised chainsb tills  concept * 
rarely* tha t ‘ (a) I t  lisa rover toouo  part of to to rm tional 
law and tha t I t  \rm re jo o to  ly  in to to io n a l  t r i t o t o j . end 
t in t  <b},16 represented a theory which* t o  ruse of i t s  %>ai>uo- 
oocs end couprciicaaiveooas» was f u l l  of 4sncoraaa to p llo a tio a s

1) iioutou* lo c .o ib . p . 420 f t o o  os t o o  p o to  c h a p te r '4* 
section 2Y above*

2) le u texpaoht* loo*cit# fp* 4£o*404.

3) XMd* ' ' ' "



-  icaitorpaoht ro sar!«  Vbat no ilh o r ; o f 'tfcoso objootloss e m :-■' 
bo 're ta rd o d ao r a l i d .  Baainy hitaso l t  on dootxiao, S tate

p rac tico  and in te rn a tio n a l caso-lrur o lik o , ho m ichos 

tho -conclusión, th a t  tliie  coaoopt rsy  ta  X oy itim io ly  resortes! ; 
'to  oren to-fijsy. Ho Storno a t  tbo ear.© t i s »  tim t t l i ia  ihoory -  : 

' l i l a  fh a t of *© £feotiw  occsipatlon*•■• Sb mm  « f re la tiv®

■Valuó, and ho 'EUßyoots th a t  ' i t  shouM bo ueod •v/ith such, 

dieexotion m  tha e^ultibff of tho caco and conoidoratlono of 
'■ßtability-rcijulro**'^^-

• Jüs to  t h s : sceond öbjootioii, luutorpaoht rcear&o tlaai ,
•na dórica can prcrezxfc iho abuso of a rulo or principio, 
houoTcr Gthoxwiöo usofuX and rsaoonablo, by u n ila te ra l C la im  - 
of States vliich rofuno to au te lt disputad iconos to  in p artia l - 
o ljuü ca iio a .*  ^  1

1 ) IMd# XV* 425-427. ■ :
2} Ibid* p. 421.
3) Ibid. p.430j am  JwsMver. Bdtmprt, l-prgafroibai1?..m (t 

i?obolfnrofelR?.iattosicia. in  5 dghrteoh ffö  2!ni<9«mi;l oml©o
r*joTTr, p p r ^ i*26 v ie r ó 2;u¿ uuiniar c rTiTels eiT Ino i
viors propoondod by X&utorpucht on tbo freund tliab tbo 
theory of conllrruity noror achtevod tho d o-yoo of n loyal 

' nona of in to rra tional l&wj coo • alea tho c a »  author, iMd* , 
volfö (1956) pp. 06- 92$ etc also ib© o ritío isn  lovsXXcd te  
bal doch eyatoct fh ls  doctrine, aa applied to  tbo elatrso to  
t ha cantincatal ehclf# in  36 .crotiuo ¿ranaaotiong (1950) pp* 
137-142, whero he rocsTüo tbo poncopt ol cb*i ciciuty ao -*a ' * 
thorottybly danyorouc xTizmlvla fcoia^ ono of tha hrnmúm und©.

' tr’iieit n a tio n a lio t expansión bas irap u cn tly  souylit to  l u s t t -  
fy  ite c u r .( ib id *  a t  p.139)* Ha a lso  poinSö out th a t  coa- 
t iy u i ty  •oseo a&optodL as a lo y a l principio, would soonar ox 
l a t e r  bo used to  a ttae l: octafeXlehod t i t lö ö .«  ( ib id .)



. -;Gidelf -.litatfise*' re^ordo the t i t l e  -of' the '• litto r a l' State 
to  i t s  'oaattaoataX sh e lf se based"oa a "droit inherent*, 
£LO’& sig  ±£<m the .'foot o f  ^agraphioel prorixdty* ^  ̂  -

2hsna view» m m  ' t& imwo '£mmd oubo teetla l support 1» 
the  provisions .contained Itt-th*  Continental g ^ e ir  Cogvtntlon« 

A rtic le  3 , paragraph-'3 V has bocsi d rea& y re fe r re d ■ to  hberr©#

I t  oabodiea the principle that the righto of tho coastal 
State to  i t s  continental 'shelf siiouM not depend xm -oocupaticm,
effective or notional,' or on any express proclamation*"■ 
Paragraph 1 of ■ -tho• cos© a r tic le  provide»' t h a t .*fho' coastal .'•

wan*wi lWli'|Wifi||H(r.W>h'>rgiW

S tateexorcises ovor tho continental cholf sovereign righto  , , .
- fox

***** %4mJ Tho ita lic ise d  word of tho pocsogo $ust quoted 
cocos. fo.ooo.Toy tfco idea th a t tho right© of. the s ta te  a re 'a  
re su lt of I t s  boing tho coastal s ta te , tMcli, i s 'f a c t ,  c&onata 
to tho adoption of tho theory of continuity in  aieguioo*
*hls argument only gaIso cdditioanl weight in  Tlcu of tJio

1) G ilo l, A, p ropo 
' i tn to  I 'lvcrafe

tTuridlmifj.f» Aoo
" " .. 'H wiTO

v. 0s la  a ri[  _ ... ^
i _ . 1 . , , .fr#rrTtr^Tii,rPlriy£iiiu {¿on* in04it»wxf .— i »»****«.

... ^yrt ..4^-v*oiv.t . caatinalt a i  e h e lf■-.la

Pretentions- il'O« - --
l e a . boat vine a.

da
c la im ' t i n t , ©Inc© the - __ ____
do la  rasso ©satlnsnta3eh*iveraiiio,. i l  ©st. loo to. gjj©.,l*£tat' . 
riverain  a i t  lo  droit & «exploiter *** los rossources natu* 
xol3c«s du plateau c o a t te a ta l i  i l  sorait, doagoxeux. pour l& . 
security go X*htat riverain  quo,lo plateau continental f i t  
l*oM ut. 11 c o b  e ffo t, dfac tiv lto  do la  part d*aufcrea Xtats . 

X*exploitation optim  ctet plateau continental no pout »<1
X*lte.t riverain**-.-;.

t * *•
fair©

yt, il c o b  ©riot, a'aacivire. as xa 
l* e x p lo it  a l ie n  o p t im  du p la te a u  < 

„>.****, eu»..*«* evee j*Tpoascntcccut '06 
. ( iM d /p , 9 j ita l ic »  aided)* '

2) Cnad# ¡454 (1959) P# 40# ( I ta l ic s  «tided).



provlolom of psrn^reph 2 of tlio cara o rtic lo  tòiolvatipVL*
Xaic-e thai tJia ris iila  of ilio. Coastal « tato  *ar® cebo!Inoltro 

la  tao coaco tò a t i f  t ' h o  coactaX 2tato  do00 not eqploso tìio 

Continental tò c lf  or exploit i to  rn tu ro l rscourecs, so m m  

rsày xnxdcrttòo illeso s o t t r i t io 3 or mica a  c la ia  to  t ì m  

eoaiinontal stòolf, v/ithout tfco osproas consoat o f t i c  cóastal 

Aliato.** ^

Xt uay lo  portinosi to  add tim i, accordine io  a rite lo  2,
pena^reph 4, of Ilio Oorr/entlon, ilio n a tu ra i rocourcos, Ilio 
orploration and ■ ■

/c x p lo lta tlo n  o f tò ic li io  ii i tò ia  tbo esclusiva jeichfc o f , tho 

caao ta l H a te ,  In c itile , iti add itfon  to  tfco nin&nal and othor 
noa*Xiriuy rosouxeec o f tòo eoa-tod and c a l s e l i ,  a lee  l i r t a ^  

or^snisrio te lo n jin g  to  tha ca lca i ary cpecice# wlilali «¿re ¿0* 

flnod  co *or£sal£E3 visitò , &t tòn  b a rv es ta llo  stadio, ero 

o ith e r  I x r o t i le  011 o r under i2xo s c a le i  or aro  u m ile  to  r„are 

crct?i>t in  cene toni p u n i s s i  contact witli t i c  scatòsX or tiro 

cubaoil*" ^  liaic, e l i  tòcco ìcxbo of codoatary fl&fcorlce 

vd'iitò aro j>crfoxm©d w itiiin  ilio Continental d o l i  o f  %hù 
consta i Hate? - In  co f a r  ac iiioy caro c e re re i  by tòo d& flnltion 

C irca l a  tòo C orrosile» -  aro ixz&ed l a  isti dootrtno o f  • tlio • 

Continental e h s lf  and aro re e e rro ! e se lu c iro ly  f a r  tòo 

l i t i  c ra i H ate*  ilio rc tra ir ir^  f e r ra  o f ro iea ie ry  fiskort«© , 1

1) XMd*

2} IM I.



as w ell as tliosa ca rrie d  out on the Itlflt co«ef and tho 

rolcvQsc© of h is to r ic  e l a t e  to  ouch fdohorieis,' "will W  
discussed l a  the next cooties#

X# Sedentary f ish e r ie s  an historic* rights*

fiio te rx  «sedentary f is h e r ie s * has been used in  th e  p a s t 

l a  a  twofold r.eanini£t.

.... (a) -to. denote fish e rie s . o f sedentary species. i #c # 

or^anisris which arc  found on or under the  eea»bed or are txn* 

able to  rmo except i s  constant physical contact vrf.th the  
c o a le d  or tho subsoils

(b) to  denote f ish e r ie s  ca rried  oa t by scans of • 

trfcruoturoo erected  0:1 the eoa*bcd fo r  nobilo rpeeieg*

. . ih ,o  former bind of so&oatary fisheries will'be referred 
to henceforth aa »natural sedentary fisheries»* while Vm 
l a t t e r  trf.ll be call© ! » s tru c tu ra l sodcatary f is h e r ie s* . '•

She o rig in s  oflcnowa sedentary fich o rtea  go bade m  fe r  

as th e  s ix th  century i#D# fhc boct^haown Instances of 

ancient; sedentary f is h e r ie s  era th e  p ea rl f is h e r ie s  o ff  the  ' 

coasts  of Ceylon and tad la ,  i s  the fe rs ia n  Gulf (B ah re in ,.. 

Euwait* qua ta r )  ns well as sponge fish in g  o ff  tho coasts  of

621),
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ïïunic ia w &. p*bvl ; off .ilo ermo te of - AustroHa*- $ }).\

2!:o rlpli-'O of ©solutivo ^où-nitory f t charleo on tfts fctßh 
a l s

osas of fctio n a tio n / of I ta lo s  which hay© hooa G la se a  l a  euch 

a c t iv i t ie s  Cs not appear to have hee.it serioucly. quoatrioiiod. hy 
Tiritera on. in te rn a tio n a l law* .. wQui...«loutova1* i«ho.Vatt.ol*

*luo lt,o pooherieo ¿ 0  perles do Bahrein et do Ceylon no

pulesout lofitisoncuf tomber oh propricto?* ^
f i t s  n a t u r o  o f  t h e  c o a s t a l  H a i © 1 »  e s c l u s i v o  r l c h t s . - t o  

oc&c-afc&ry f is h e r ie s  5no loca le s s  o le a r . Coartala w i t  oars 
h a y o  i a v o ' s » !  » o c c u p a t i o n *  s o  t h f -  t a s t a - o f  ■ t m o h - r i g h t s *  

u M l o  othora h s v o  - r o l l i s i .  o n , the-., doo triaa o f  ̂ r ro e r ip tie a *  4 * î  

• O p p e ä h Q l a  t a h a s - t h e . y  t o «  t h a t  t h o o o . .  f i s h e r i e s  f o r m . a n .  

o s g e p t l o a  t o . tà a ,;doc ferire.-of tUo.JEresd^ .... ..

l o f  e rr in g  to  tho C e y l o n s . « s i  »nhro în t p e a r l . £ iôhôrtosr •• 

a s se r ts  th a t  v* .$ r3 .-£ace4 ,.tfith^

1} lo r  a  d e ta iled  study o f Ciato p rac tico  ou th is  point la  
■ |>anoml iicc 'laaaaaáróott*- Xiy situation  J u r íd ic o  am  f"

Ccrî ont a ires on Kaute tier, m  i » Iv¿vuo J n sr
1 Ì T I ; . 1-143, uv pp.

2) V a tto l, o p .e t t .  loch X« cecilou  1ST*

3) öoe o •ö* Ucailaho, op.e l i .  port Xr pp. 190*191* &O0 cw
K a r a t ,  V f - . o o e  i s  t e e  l a d  o f  t h e  £ » a > i i i  4 B i l l  ( 1923* 1924 }  
If*  34*4Ji ' . *

Xiniloy# op .c lt*  p , 169* - ...; ■.... ................4) eco c*g*



oaoisaly o f customary in te rn a tio n a l law, based on fho
the (1)

absolute and gonoral xooo£paitton by/Lsfcco»atioaal eosismity*

thatover th o  Ju r id ic a l basis  o f e xclusiva ü ta to  Ql&im
to  codcatary f lsh o rio s  on the high 00a3, I t  would appear th a t

the  ."process o f  form ation of those r ig h ts  lo  in  foo t M eat le a l

w ith th a t ’. observed in  tho caorgoaco of h is to r ié  r ig h ts  in  '>

general* nosiaXy* a sse rtio n  o f  oxoXusivo ©feat© a u th o rity #<n

tho one hand, and ooquioaconcs in  cuoh cxoroico of au th o rity

on tho -other head*. '••:Oidcd,;WliO;eoasidors tho r ig h t to  ox*

olucivo codontary f ic lie rio s  ou tside th e  t e r r i t o r i a l  sea  of

tho Ctato m  irreco n c ilab le  w ith the  general notion  of tho

froedon o f tho high seas , m in t  a i r s  th a t  such r ig h ts  can to

tiofiulred only th o u g h  e f f e c t i f  efr prolcmro &*uuo

p a r t ie  do l a  M ute nor aux f in s  do pechortea sodoufa ire s ,

nans quo loo au tre s  I t a to  o t spcoi&lecost ceux f ai pourra ien t

du f a i t  lo u r  s itu a tio n  goograpM^uo fuir© v a lo ir  dos oh^oo*

lio n s  p a r tic u liè re s  a ie n t opposé à  e s t usage dos p ro te s ta tio n «
. . t ■■■■■ / \  ■ 

fom ollos;ot p e r s is t  su t oc * * v*’/

liio ebovo-guoted paocago tsozi dido1 , and in  p a r tic u la r

i t s  i ta l ic is e d  words, c le a r ly  bring out M s conviction th a t

tho r ig h ts  to  exclusive eoiontary  f is h e r ie s  on tho high soas

1 ) Qppcnheiüi,ro o H t- d o it s c r lr ir «  j i o lk m ? s o u t u ru  i^undosotaaturocut•
11OTT v ô I7 irr?ÿ W C T 3 : —— — --------*■

2) G idol, op*olt. V01.I» pp# to o -to i «

631#.-
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oro ecyairod in  p rc d c o ly  tho cacto nozmer on M otorio  

r if ia ta  In  cen e ra i, • .
■ , Ilion tho p ra tic a  o f eolentory f ic h e r ios v-ms f i m i  d io - 

cusood by tho In te rn a tio n a l bau C om ission* I t  tías e&veod 

.tfcoro t! ia t *oodcntary f ish o rica  clxould to  regalateti indOi>ea- 

den tly  ot thè probica of tho con tinen ta l oboli* Tuo .
xoClzqìx far fhla d is tin c tio n  vzot accordine, to  tho com ent 

coaia ired  in  tho 1931 hcport o f tho Cosnlcsìon» tlia t *tho 

problema ra la t in e  to  i lo  con tinen ta l obo li aro concerne*! tritìi 

tito ex p lo ita tio n  of tho  r in o ra i rc.ctHxrooa of. tho c u b s o il ', 

wharoao in  tho cmo of colonia2*7 fiohorios* tha  proposais 

ro to r  to  f ish o rio a  rofícrdoA as codoatary beeauoo. of tho 

cpoeioa coa£ht o r tho equipnoat noci» ©,$, atabes osahoOdeci 

in  tho  eo a -flo o r. Xhto d is t in c tio n  J u s t i f ie s  s  d lr ic io n  of 

tho te a  problema," ^  Sio C om ission e t  tho  ossia fimo 

rc-co^ntsad tho h is to r io  r tÿ i to  o f co n sta i S ta te s  to  reg a la to  

oodanbary fic h a rlo s  in  orean vbcro onch f ic h a rlo s  Iiaro lo se  
been mainialnod and conducta! by tho nationale  o f  tint 
d ia te , ^  .• -

l a  1353 tho In te rn a tio n a l Xmr Com ission rc ro rsed  i t o  1

1 )  H O  l o a r  boote,  f h i r d  c o s a t o c i ,  1 3 5 1 »  T a l ,  £ £ ,  p ,  1 4 3 *

2 )  ! b i d *  ( i t a l i c o  a d d o d ) .

3) Ibid* -
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fo rm r  opinion oa th i s  «¿uoatloa vhoii i t  concledod th&& ‘•ilio

Products of sedentaxy fiohoxies, i n  p a r tlc e la r  to  tlio o rteu t

t i m i  t l i s y  voto n a t u r a i  r o s e u r c e s  p c x n u u o n t l y  e t i a o h o d  t o  i l i o

l e i  ot tho eoa, ¿houli n o i l o  ouicido tho s c o p o  o f  tho 
p a d o p te d

rasino/*#*** foud] ilio txnrcróicix righila, o f.ilio eooatel s ta to  

over i t o  Continental oboi* cover eleo  eolontary  f ie h o r io c * * ^  

fh © fo rm r d ro ft e s t io le  ou codc&tesy fio lio rios vo9..cocord- 

inefìy droppod* A itar meli dìeeucsion in  tfco X'ourtli C o ^ ltto o  

of tlso d ir c i  United Battono Cbnfcrocce on tho Xa%* of fhorSe& 

i t  was doaidod to  includo s a tu ra i  cedostosy flchorloo ' alno l a  
ilio d c f in ltlo a  o f  » n a tu ra i. reoouxeoa * « t  ìm exp lo ra tioa  end. . 

o z p lo itc tio n  o f vhich ero xocerved fo r  ilio eouetel S t a t o * ^  

ro levaat prcrvisioa wm  caxriod In  tlso .iilaaary ncoting of 

t i»  Confcxo&co Uy 39 votco to  5» witli 6 absontioaa* •

- , fhus i t  c e tili epposr tfcot tlio : % .... .

co n sta i Stato*e righi® to  codcatary tlohoxloo ■ l a  i t e  conti*  

nasitol eholf ver© eee in ila to d  fey tho Confarono e to  tho  r is iilo  

acjcruir^ t o  tho c o m ic i s ta to  in  ffcnt crea  in  goaoral*

Ao to  t r c d i t ic n a l  r ip u to  o f ■ sedontsxy ftshoxtoa c a te llo  

tho C ontinental eholf* i*o# cn.tho high eeas, ,tho x e lo v aa t 1
• »  1 yunminuinfr»mr ............................................................................................................... .......... .

1) HG Tearboole» f i i i h  cesoia», ‘1953* ' voi* XI, p*,214# - -

2) Ugo Crini* 584 (1959) P* 40, ortiolo 2, p&ro&raph 4* . -
3) Co© U nited  g a tto n a  ConforotJSù ori tho  to ?  o f  tho  Bea, 

O m H a lT ^ o rd S T v o i T ^ , gler-ory Kaottn*»* p* 1^7*



634.

p r o y is to  l a . t o  M ■■fooad' la . a r i te lo  13» paracrapli 1» ot tfco 

1958 Cenava- OoaErentloa, on Pi chine? an i Consorwrfelon mt tho 

M irine ffcsoorcos off thè n irh  nono. t& ieii .xoaddjpus fo lto ®  t-

•£h© rogolatìoa» o f £ic h o rlo a . con&ootod ly . - 
sooss of equlpmsfc enboddod in  12io .fioca*

. of,ili©,.eoa la  erosa of tho M $ i  ©osa ad* 
jacoat to  ilio  t e r r i t o r io !  eoa o f a Stato 

:. . ray  ho «odfiwrta&oa t y  tim i. State Mìj©T©:smoh : 
fiehorioa to ro  la re  te sa  Balata!»©! s u l .ooa* 
duated-ly  i t t ì  natloaalB** provi!©! th a t  »03* 
Battanola aro p a m itto d  io  p s rtic lp a to  1». cucii 

. e o t l r i t lo a  ©a m  ©guai f o o i l ^  .tdth 'B atlonalo»., 
cxecnt In  aroao who r e ©«eh f ic h i  rio© hsvo li y

EàTfoHafiu  T ù c E l r c ^ a É ! ^
■ . • aver» u f fo e t . tho sono ra!. o ta iu s .. of ,tSio.. aroao 

aa high eoa©.* (1) ■
Simo ti i is  provioion -  I f  imi whcsi l i  co::©» la to  forco » 

i d i !  lu ra  ilio o ffoc i of cafojuardlzv; tm ì i t i o a a l  o tru o tu ra i 

co&cntary ilo lie rieo  rlijiito  om tho M£;h cesa* l i  doso noi 

prorido» hawever# f a r  n a tu ra i codentary f lsh o r le s  r i d i t e  l a  

suoli crono* flio e l ic a ©0 o f t l a  Convention ©a tl ilo  p o ta i

msy to In te rp re te !  as e itlìo r  acauniins io  a  d o s is i  o f  ili© 

cxlDtoaco of cucii r i a l to  o r tm i n d i c a t i l i  that» Inaiameli no 

cucii riedito liaro loca  ta so !  t l i l  n ra  ©a custcssary nonm of 

t o c r e a t lo m l  Iciw* th lo  sltuafcioa lo noi in tendo! to  lo  1

1) Cmd, 584 (1959) p*3 8 .( I ta l ic o  Oddo!). ' Aocordi®s to  p ara - . 
crcpi! 2 o f .tho can© artici© » *tìm crprocoion «Ilehorioo oca« 
cac to ! iy  roano of aguipccafc enbodled in  ilio H oor o f  tfco 
eoa* ra ra »  thoso flG hcrieo  uclae; cosa? « i t t i  cupportlng tsenboj 
ceiboddod in  tho  m a  floor» csns t r a e te !  a» a c i t o  © a d 'Is ti - - 
tfcero to  operato pcraarmntly» or» i f  rea:©?©!» r e s i  or od 
cad i casco» on tho caro ©ito.* . .



filtered  toy th e  Cow e^lon* ?

I t  ©ay to® confiden tly  asso rted  th a t  th e  le g a l protolcias 

a ttead aa t upoa eodentary f is h e r ie s  l a  general have 1 e a t 

¿oaosiiim'aoasMoratoly:.siae® th e  l&eoxporattoa of th i s  protolcs 
w ith in  the  Conors1 question o f itoo ¿ur i d l e d  s ta tu s  o f tho 

© aatircn to l sh e lf  • One .la  th e re fo re  tesjsfceite ©»toserltoo to  

tho p roposition  mado toy Xoasg« l a  whoso view *[tho] pxopo* 

nea ts  of national, © la irs  to  ce lo sta ry  f is h e r ie s  ware reocudd 

iroca ca Ircrooslng ly  proesrious p o s itio n  toy tho t lc o ly  advent 

of f io  con tinen ta l sh e lf  cons opt** ^  I t  nay too a lso  

doutotod whofchsr th i s  ©on©opt o f t r a d i t io n a l  cedent ary 

f is h e r ie s  r ig h ts  has evor acquired such n o to rie ty  m  to  nafc© 

a  Inch o f challenge equivalent to  acquiosccncG* According 

to  loua£v fron  ttsso to  tin© sor.o crauploo_ o f flat©  p ra c tic e
" ' ' (n\

t c s l  against tho concept* w

lints i t  eon too safely predicted tha t henceforth tho 
sta tus of oodsrtosry fish eries  wiH havo to  too considered m  
part and parcel of tho continental shelf doctrine* ^

1) tmmcf
r e n ta l  3 ^ T a T l> r3 W »

2) so© itoid* p . 3£0 »* ? and p* 3C9 a* 33#

3) xhio has te rn  th e  course followed toy tho C ©Vermont o f 
A u s t r a l i a  l a  a n  attem pt t o  exclude i c p c i i o s ©  f i e h o r s e s  f » a

. a r e a s  which . A u s t r a l i a  © o n s i d s r o d  t o  t o o ,  t r a d i t i o n a l  f ish in g  
g r o u n d s  o f  h e r nationals*  l o r  a  discussion, o f  tfco le g a l 
protoltns involved eso G »Council, fiedontaary . t o t s t o . o r l . c o  e n d



G E t J r T m  7 *  .. .... .........

Q&iQxxtmòvas - ' '
■ V % ■

w> ■
I ,  g!iw or7 of^cuìrìleslonfl»

: ffeo m ia miiaiißöieBio , contciacl in  th ®  proseat ctudy caro
as iollövfst ■ :

(1) AoqulMtlvo proocripllen -  'os tmdorstood la  tho

runicipol lö^al 'ayateaa -  Imo no placo la  international law, 

tócca»o International' law'hsa no'fixed porlo! o£ proscriMi^j 
end loco not refluirò tho sdrorco poseescion o£ tho e la lm n t  
to  ho la  eoo! fottìi* theco two attxlfcutcs tò ieh  oro
nom olly roquiro! for tho Operation of acquicitivo pro- 

ccrtptton* (Cìiaptor 2* cod ion e 1* to Br»)*

(2) üonooquontly* aoqu lcltlvo  prosc rip tio n  òaanot t e  

ro^ordod oa tlio lo£o l basic  of oa M a la rie  l i t i o  i a  In te r ­

n a tio n a l latfj doctrine and praotioo  e l i t e  1»ox v itacce  to  

tino fao t th a t  tho ju x ld to a t r o l ld i ty  o f mich a  t l t l o  I s  baco! 

on tho dee trin o  o f aeqaloocoaco ratho? t l a a  oa p r o s c r i t t a »  

(C teptor 2* eootiene V* to  ¥111 j ohaptor 3 $  oootiona XI« to

n n , ) .
<3) 4a M oto rio  t i t l e  lo  lu l l t  tip by roano of tho- coso 

proc ©so as any cuatem ry  ae ra  of in te rn a tio n a l t e r ,  naooly* 

throu^h

{a) a ccntlm ouc pr&ctieo* uMeh
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' 4": ■': (b) :le ■ follatovi vith a»-\oMMo ittHa, -
-(Charter 3§ acetica:XX*}»•-

C4) Oaice to  t ìm conscr-saal t e s is  o f iatornatioaal lawt 
thè fel&Mng foro® • o f tho: etìstm s s j  sorso ■ o f  -'lntévoatltm al■ ■ 

l&tr' fXoíra fren tlio ir y^ee/mitlen t e  thè - latoraatioaaX eosm - 

nity*,. ., (Cteptor.3#-m o tim  XXX*)» . ...
(5) Aoquiosccnso dlffere fras. roeogaitioa-'ln'.-.ltd foia 

of expropien, i.e» ìt  lo a  tacit xoao&nltlon inforzo! feoa 
cilcaaée.l» clreeretimeee:. wihsre Imk. of ofcjoetion caoisata "to 
cosoont. (Chapter 3# cooldon IV* )•

(6) Sho tino  ©laseafc la  th è .fa n a tic a  of a  ©i^toma^r 
aora of in ternet1osai.law tee  onXy a prototipe-.V-vaino* ■■: 
l ì » . o fflax  .of t t o  tocoseci* : tmwmmr  o ip ilf lc e a t i l i  tho 
oetateiahnont of M otorio tltlo a»  tocanoe i t  tsxlmu np f a r

tixo «conorcOity of prftotioe% -^ch-le-aiSEcidXly'lfte&lac %n
thoso.caeos* (Ctepior 3, coatioa V#}»

(7) .Soso Motorio righta.taay to.remordedso rolles ■ 
Inhcxlteé i m  a . «o*r oteolof a ■■ Segai:: «rttor{(¡topte?- 34 - .
c a o t i c a  VX«)»" .............................

{8} SI;oro exiot Moa^cido M otorio t i t lo s  proper ( la -  
pipine a  a la la  of fu l l  r ia l to  of ootreroteaty) ©loo non- 
orolnolvo M otorio risiiteli aos-oselostir© M otorio .Milito .. .' 
.aro rasta lscoa t o f IoaaX.. oenrltudos8,  ■ hni -. S i l ie r
f re s  thas l a  i t e !  th®y aro g^jfrgw qr«i/Ata^ - -
*lzitozaatl035aX eearfitBdeo* aro tosed -pa treatr?- proflsic&S» ‘'



cm

.:(CJiaptor 3» sec tion  f ï l#  nnd efcaptcr 6 f o eo tio a 'T IU ) «

(9) 2220' display: of ôffoctlTô irnthority. hy tho d o ta n t  
Statò over tho dispute! te rr ito ry  io a proycrçuiciio fox* a 
preswaptton of copules cerne o ou tho part of tho r iv a l  stato* 
-(Charter 4 t  esotica II* )# -

(10) «Pffootivcnoos® varies fresa placo to placo ih  
acoordanco with ilio naturo of tho te rrito ry  involved, 
(chaptor 4 f section XX«A*)*

(11 ) «Bffectivo* cuthorlty m o t lo *ymttrno»3f tut
«coatimity* too varies fron casa to  caca, occordiiv; to  
cireur®tances* (Chaptor 4 , section

: (12) lifec tiv o  œ ithoritj dispicca i te o lf  throa^h tho 

in tention end w ill to  net m  covereien, as cvidanocl ty.srnmi* 
fe s ts t ions of soverci^nty over tho dispute! te rritœ rio s , 
(Chaptor 4f section 11*0* .end. section ï î . l * ) .

(13) Sho auihorliy dicpl&yed m et ho a t i t r a  êo
' ; ' ■ I I .  ' '' -

rotrveTS.ln» (Cânptev 4» section/!*)*
(14) ieiniosoonco io in fe rra i fron Irnh of p ré test whoro 

p ro test wauld lieve loon orpeoted to  ni^nify en objection* 
(Chapter 4# section 1X1 *11*)#

(15) A te r r i to r ia l  s itu a tio n  m o t ho «notoriano». a  

p rocuration  of eeguicooouco io to  ho infoia? ed, to t  no c e ro s o  

n o tifica tion  io  ropuirod to  cnsnro n o to rio ty , tee auso in te r»  

n a tio n a l to ?  widoly re so rta  to  ilio concept o f  «oonstrcctivo



639.

ImawXoto*»,-. ( e l f t e r  4» ..coetion XtX.Ç*).- . . ,,.

- (16) I to  acquicition. o f en. M otorio  i t i l o  ray  to  dolcyed 

tçr r e c o r tü c  to  i t o  dorico of pro tost* l a t  p ro toat of t t o o l f  

tvilX noi.© uff leo  to  prcnre&t to© e c ^ u it i t lo a  o f  en
uni eso

Motorio- t i t lo /fo l lo u o d  up hj otSacr M o g a to  ceaouroa M ilito  ... 

a reaoaattàUi period of ...tino* •> ., (Ctopter 4* cootioa X II.li.),
(IT) Sto £OOfrapMoal fa c to r wid .tí»  . ocotwoio olosoni 

(too  Qo*oaUQ& " to s i t i s a to  i« to ro o ta * ) | a s  \mXt ea .ito  tic o  

fa c to r  easao t, to tooiaoolrm » .m lidato. ©a.. o tte rs te® .in riO td  

M o to r io 'ölairi# t u t  too cslotoaco of tocco oloscmto • sepa •  

rafcoly or in  ooajunotian.*.vllX . etroaely. M X ita to .to  favour 
o f  a  precunptian of ccputocoenco*  ̂ (C toptcr 4» ooctios i f  * 

to  VX.)«
(10) ¿úí¿ulooocnco nhould not to  confaas&cd trito  ©stoppai* ■ 

ulthoucfr eoiulosccaeo InysxtaitoT err-ajog ca. cotoppol. ; ;

(CliSptoi* 4# -ooctioa.VII»)*. . ..; ;
(19) 'Xa:acoordaaoo M ilitilo. x€lm  of -'Izdrextes^araii law» ■ ¡ 

tho v a l id i ty  o f tho mmUition o f a  t e r r i t o r i a l  titX o  t i i l l .  ¡ 

to  deeidod i a  too l i c h t  of too ru lo s  l a  forco  a i  i to  tin o  o f j 
cuto  nexaioition* tocroso toc v a l ld i ty  of i t o  fnMntoaaaoo o f \ 
i to  i t i l o  w il l  to  dslontonod l a  co afo ra iiy  «Itfc i t o  eonto:.$o<* \ 
Ttsarf m lm  o f  in i  am ai tonto, t o i  ...yolaiinj ..io., t o r t i  o r to !  titx© a# 

(Ctoptcr-5# ccotiott. XX* )• , ?
• (go) tos r i# i tö  of too p a rtie s  io  a  to rr  i te r  ito, disputo ' ’ 

MIX to dotorpinod in .to¿> U $ x t of tho eitnsatioa. ifelc& ' . '. j



pxovaiXed a t  tfco tto o  titoli thè d isputo area© ( tUà * c r i t ie a l  

& ate'}f Mtfcoa#i, «nìbcosasni no ta  to  ts to a  iu te  aooceat 

c a  f a c t o  p r e v i à t o g . o v M d a o o  o f  . t h o  M a r n i l o »  t i n i  e s i s t e i  

e t . th è  ; c r i t i c a i  d a t e «  -, .... C C l i a p t «  5 t .■ o.eat l a s L .  JXt •  )  *

. ; (21 ) ConfXlcttE# .texfttQ 7ial^atiso ':hsnro  to  ho ax^raiaed

not.'..ao to  th o i r \ la t r in o lo .toXuo»: fcut ra th e r  ao. t o .%lwn. 

r e la t iv e  -irorth ©f • eaoli: o f tfe e a  tò ta  eoairoated irid i-tho  r iv a i  

ciato* : - (Chaptw J t  ' sco tio»  X?. )*

(22) Slacci -.«a.^hletoarlo l i t i o  ■'■io;-estàblitoiiod-'la''-dèro' -  

Cafciou ©£ tho «oaorally applicali©  ru loo o f .'la tom atlono l lai?, 
tho orno o f  prev ia^  ilio co lu to li to a  of sed i a  t l t l o  to re r i»  

afcly ro s ta  ©a tho p s r t  y c la to lrc  to - to ro  t u l l i  tip sa Ilio to r lo  

l i t i o ,  irroapeotìvo  o f  vfcotfcor I t  toppens to  la  tho  applicarti 

S tato  or iiot# - (C toptcr 5, ecc ito»  ?*)*

(23) f a  M otorio  t l t l o  te lj^r m  advoxse t l t l o ,  cay 

M otorio  c ia to  eusri ho givo», tho s trlo to a t'.p o sa to lo  geo •  

grapM eal ia to rp rc ta tio a*  , (C toptcr 5» coatto»  VX*}*

. ■ (24) A nartfcto© M oto rio  t l t l o  -  l a  coatm O lo ttoo tloa  

to  ea M oto rio  t l t l o  over laad  t e r r i t o r i  * io  csoiulrod e t  tho 

Qzponz® o f  tho  toteraational coamMtr ai largo, cad m t  

mxolf a i  tho ospoaoo o f a  otojl© stato*  (Ohaptar C# eoo Mone 

H* and IH*)* . ' .
(25) alio maifootstloao of stato B uthorlty  over t m t l t i m  

moaa d lf fc ?  trota thooo e r r a r  Xond t e r r i t o r i o »  cad a e r o s o  -  

ttono olvea m ia i?  tfcrouch I to  e s c lu d c s  c f  fo rc in a  veoools



u u

and ziationals t e t t e  - ¡arosm tùMm&'-m ca M otorie basicu
COMpt-sr. 6», -'aeotlon 17*}* ■•-

(È$) O a ly .^ c ia g la -n aH o » ^  ìmm ca&'bo ©laised &o j

M o to rie  'baya* • ’a Bays* t&leb wQrèiforsaerltf feia£l©-mtiocna .fccya r: 
end « M o lito re ' mfcoeittsatl^'.'fcocone m  w  ■

arootillr of'iórritortal.chiJ3£joatf fó r4 i-P ^ - 'o ^ . . t i^ :;.opoj4'eoat ■ 
excejrfc foratile  Kiur£inal b a lta  of ilio coao ta l $tatoo*

(C harter 6# sco tica  ? , ) •  ■

• (27) 33ì © dditioà’to  boys». ilio' doetrina o f "hl&torìo

. wators «cy ap p lj aXso to  M oto rio  cofcholo of doXiEiitsttoa 
X/ Blraicht haaùl&nm, to  i lo  delirai t a t i  cei fcj a  S tato  o f  

I t a  txaritlTt© donala curroandlr^r oa lolc&d fo rcatim i l a  i t a  * 

poecescion, oa woll aa to  tfco oxteaoloa o f . ilio te r r i to r i!» !  I 

eoa bogrcid i t a  m r m l  l i c i t e ,  (CM pisr C9 e so tic a  ¥X,)#

(20) Water firwis reco^nlsed aa M a to rta  «stero  or© 

cesittilatod to  ilio In ta r la i vatera of. thè l i t to r e !  s ta ta , 
(Chaptor 6f cootlon YXX*)*

(23) States kast co iu ire , m  M otorio  granalo* non- - ■

esclusive- n a rltlso  M otoria r%M*s of jutsoapó md -tttibtnc* " 
ThoGO M ilito  oxlo t m in ly  In  «etera  vividi vere fo rc a r la  m* 1 
cardcd ù& pcrt of iho Id&i nona tn t  v/Mch lo©asa in to n a i  ; 
water» or te r r i to r io !  wa&ora traine to  iho cwri&aaaion ,©f tJjo 
t e r r i t o r io !  eoa or t*va ap p lica tio n  of t!is e tra ic h t Icsa iin o a  

catlxod o f delimitati©»# (Cliaptor 6f coctioao yxi* cna p in * ) ,

‘ (30) flia t i t l a  o f  tJi© consta i s ta to  to  i t a  C ontinental ■ ■



ckoXf' l s  m t  tosed  o» M a te r ie  Ti£hta9 t o i  r a t to r  e a 'a  t i t l e  

Ip s tto to e « couplai w ito  tlio " ao tlo a  o f o ôstisa ity« . ' (CtoptôZ 

6#to o t io a  XX*)to:
(31) Er a lit io n s !  rivisto o£ colcntazy fich in s toyoni i t o  

territori© !'1 s sa ' o f ito  lit to r e ! ' Ciato to o  oosairod fey m m a  

o£ ito  mchmiioa tbrow;fe toicb feiotorie riefet o aro sorra lly  
catabliishéd* -(Cfeaptor'¿ f  m etirn  2 * 3  *  ■ '

g . ,: f  toa! rstorito.:

i to  to ra  •M a ta rla  t i t l e «  •  t t o  esp tostc  bo ire  oa thè 

q u c lify lag  a!4©otivo - «historie*  •  c&oarly t r i r ^ s  out* i a  '

ep ito  o f i to  doflcionciöß toxoreni in  tha ossployrssnt o t 

tfeic torà* i t o  d is tin c tiv e  f ia ta r e  vMcfe â ie tire tiiô ïies  tfcie 

in te rn a t io sa !  t e r r i to r io !  t i t l e  £zo:x t to  re sa in ia s  r a ie s  ù£ 

cc^u ie itio n  ù £  te rr ito ry *  ¡¡toc d iffe reaso  io m r to l  fey U io  

fa c i  t l ia t , vdiilo a l l  tfco o i to r  t i l l e s  t e s t  on a& in s ta n tcaoouo 
e s t  fervine an t o a  d ia te  to foo t te  vfeich t to  o rig ina  o£ m ah  

t i t l e o osa to  traead , t t o  h is to r ia  t i t l e  l s  t i e  outeozo o£ a 

lon¿;ihy proceso eoaprisine a  lene corleo of note* osisolona ' 

an i p a ita ra s  o£ tofeavioar to l to  # in  i t o i r  en tiro ty*  «ad 

torcagli t to  i r  ir rs ìla tiv e  oiXeoi, b rine suefe a  t i t l e  ia to  - 

fecicg aad ooncolidato l t  ia to  a  t i l l o  T a l l i  l a  in te rn a tio n a l 

lm?» la  thoso f in a l  reparto  i t  i s  propose! te  leena 

a tte n tio n  oa ilio  i ta l io ia o d  word e t  t t o  forogoto ; rtoaso*



feocsuco recent w rite rs  -eoi*od" of the  p ro ilces  ettatfsat I

on Motorio- t i t l e s  Isfrre» : w ith increasing  ; fretiicaej'1 and with

g steadily growing f^haets* referred to  the notion o f !

•h is to r ic a l  eons o lld a f ion* as tho le g a l concept which \mdor» |

l i e s  the  process'.-of the-forsBation o f s a  M oto rie  t i t l e » 15 ^  I

The te rn • h is to r ic a l : consolidation* with ro v e ri to  the ;

a e$ a is itio »  of on h i s to r ic : 't i t l e  %-sxe f i r s t  re so rted  t e  l a 'a  - j

dictorrln the  tfiohorim caso where the International Const j
"~m |

of ju s t ic e  ju s tif ie d -  the---'jtrU losl v a l id i ty  of the oppili».^. j

ca tio n  hj ilorway o f t!io *£orwogia» method* o f s tra ig h t has©» j
■■ ;'

. . •»

l in e s  on the  grounds of •an M ot c r i e d  consolidation  which I

would m ho i t  enforceable as a g a in s t 'o i l  Stato©**. ^  ...... I

I t  was th i s  d ietim  which encouraged recoat - w rite rs  to  

aalDO i t  the  otarfclag*point f a r  a  now p resen ta tion  of the 

to p ics  re la tin g  to  In te re s t issisi t i t l e s  ¡la general and to  m  

M o to ric  t i t l e  i a  p a rticu la r*  - 15c Vic sober f who wan M aao lf 

a  re rh o r o f the In te rn a tio n a l Court o f  Rustico a t  tim fiso 
whoa tho decision in  th e  Fish c r ie s  ease wee given« to sh  tho 

leo&idhen, l a  a  took, f i r s t  published ia  1953» be in te rp re ted

1) àsm m  those recent contributions on. th is  onbjcot«. eco, 
Vieschor, o p * c it* r sec also  Johnson« gogro lliatiem  co n 

'f o o t  o f s iti©  in  ‘ in te rn a ti <vml, Xow« ia  Journal
T O ,  p* d H ]>  c t  S C ( J * |  DO c a l c o  iS ctosar s a u c e r  g o  r ,  « m o i t * ' * *

i / .  290*292 find in  $1 &3m ( w m  pp. 310*3111 000 . 
e lse  iiochc« op .c it*  pp* G3-73*

2} XCJ Esporta» 1951» P* 130*



:*coaso3i.fiutÌm,,';' m  vestisi? oa. e prococa o t M eto r i -  

0351 CTDlution ardi l-accd on t i c  r/txln Sfitti ota yen r»orerà" # 

láiloli h a i elrcady fonai ic^renr ttith  th© PercosicGfc Court ù t  

à gM tra tio sf in : th è ■-O ri chsisym  caro, ^  Ho pelata ©ut Utót ' 

•prore». loas «sago#- tóiioli isr l i a  iGusdat ion, tacr e ly  represanto 

G corolas -o f ;in te r is ta  and' re la tio n a  ^ìxlch la  thcsisoXroo har© 

tlio offset o t attaahing '& ’ta r r ito r y  or an esperte a ot u oa  to a" 

g t r m :$■&£&&•* Ho diotingaichcs *c encalidat Imi* frena

■prossrlptioji* .l?y sta tin a  artillo 'tI:o la t t a r  le  haced ©a

i l i o  natimi-of^octrarotì; posseasion, tìso fe m a r oca apply g1g<* , 

to  te r r ito r io s  tbafc eoald not lo  p re m i to  lavo bolon&od to 

onothor State? tho ¿ lc t is c t lo a  betvooa *esnsoìidatien* ' and 

•oecupatlon* Ile o  la  th& fa c i ih a t *c ons elidation* applica
■... ... m /■■. ■

n it oaiy to  1  cad te r r ito r io s , imi esa lo reso rte ! to  gXgo 
xfitli rogará. to  t to  aspula itim i of t a r i t i ho arcas# fineXly, 
is  d iffo rs  i r  or. rccognition, tfiich ìa s  cm iiìstaataaoaaa 
mtfcot, in tímt i t  noxr.al2y corsa atout throngh. tho acpuioo* 
cesse ot tftatos, vhielt, la  tu ra , io  cvideaccd tfcrcugh a 
Bufficioatly prolongad «Dccnc© of opposìiiea by inioreoted 
States# ^  Eie t i r a  factor ec caeh, hmroTcr» has m  1 2

1) Scott, Trama Court Riporto, 1ct »crios, 1916, p* 130*
2 ) Do Vleceher, op*cit# p# 200#

3} *bid. pp# 200-201* .



645'

crea tiv o  forco o f  i to  em  cad, tóicro coquleacecoo cas 1)©

' otíserwiBO proveá,' l a p s o  of tirao i s  mt  roquirod#-

3)o Vtccchar l i s e  timo eatraeed  tm&or a o lió lo  hoa&tag of 

"roasaliftatioa* botii ♦ » p r c e c r i p t l o a 1 1 1  aad “tesoR oria! pooooooiori*’ 
ì)j focadlo® botà ori tho ju r ld le a l  b a s i ©  of ecijuiosoonoo#

S i c  ln troduotlon  o f  th è  no tloa  o f  *eo»3QXi&aiÌQ&* m  a  

saodo o f acqulring t e r r i t o r i  I m o ,  a c e  ordirai to  Sclm wsmborgcr, ; 

tiaras?» l ib i l i  oa thè' precesa of ’•ovolutioa mà  ©spancio» o f  

in to ra a tio n a l society*® ^  Ilo ©alce© tfco po ta i th&t by ih© 

rooourae to  ib i s  ccaeopt th roe e c sc a tia l  fac tu ra s  o f  ib is  
proseos bccoce apparenti ;

( a )  tìm  ao g u io itiea  o f e m  jmfc©raatioaaX t i t l©  1 »  a  

gradua! p r o c e s s i

. (b) tìurirg  tho p o rte !  o f  I to  in i  t  letica* a  t o r r i  to r t a i  ;

t i t l o  lo a  ro tativo  oso and i to  baldar aspiras to 
trsuofara t i  - tarlo em absoluta titlo ,-  .fa bo v a li!  .. !■' 'I
cmn  © m e s i  c M .

Co) tho coro absoluto tho  t i t l o  bccom s, tho tmxo ]
m lt ip lo  i to  lep iil foimiationa* 

firn graduai ovolutiou of f io  ' t e r r i t o r i s i  t i  t i c  ihrough' ;

a  cor.ttaou©  aa! cosoticco le r^ th y  presos© of ccuso ilda tion  |

l a  m rc ly  a ro f lc c t io a  on tho p ressa i icporfe-st oto^c c f  !

if
'i

1 ). SchuarseabQrgGr, .op«elt» p» : 295*
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tim already complex m i t a  gmmmimg, t b t r .  branch of' in te r ­

n a tio n a l luti* - Ì  ■ io  , quota & % » ü ibor in  bio c,¥örd 

readorod .in  th e  Island  • o f ■ galeas ease*, * if  t!io p ro to c ta tio a  

i s  based on ibo fa c t th a t  tho oilier fo r ty  1ms ac tu a lly  dio» 
ployod sovereignty,. I t  cannot. bo: c a f f  i d e n t  to  e s ta b lish  tho  

t i t l e  by .uMoii t o r r i t oriol. sovsroigafy vaa v a lid ly  acquired 

a t  tí c e r ta in  nom ati p. i t  xsust also. l̂xi ©hmm t h a t  tho t e r r i «  
ta r l a i :  Bonrorelmty 1ms contim od to  exist«* ^

. ;.2hlo v ir tu e  of iho doctrino of consolidation £t#e* th a t  

i t  raücoa tl® v a lid ity  under in te rn a tio n a l law of a t e r r i t o r i a l  

t i t lo  contingent ro t neroly on tho proper coqn ia itton  of 
r ig h ts ,  but also  on th e ir  raintourmoo) sarrio s  with l t # 
in c id e n ta lly , tí®, scoda of the votífcaoea of a  t i t l e  acqutrod 

by consolidation , end is  one of tlic ca^or conrees o f i t s  
v u ln e ra b ility , in  t in t  i f  r ig h t, corpo! a s ta ta  to  exasino 
constan tly  i t s  title* to  each po rtio n  o f i t s  te rr i to ry *  ^  

fho rigours of th is  c r i t ic  lea are , .however, considerably ro» 

dueod cad c itig a io d  by the feet th a t  tho m n ifo s ta tic n o  ro -  

quirod fo r  tho *iîsinfc©asïïca* o f  cm clrosdy acquired t i t l e

64?*

1 } fo r & nera detailed dioeuocion o f.th io  probiert in  re la tio n  
to  tlio application of in tor-texporsi lea*, mô chapter 5$ 
section il*  sbovo* .

2) m u m ,  vol* I I , P* 033. (Ita lics  raided)*
3} Jessup, in  22 AOT (1923) pp* 740-741.



v a iy  in aecordsaco Klth cireinatanaes.

Ecoo in  tM s  l i s h t ,  tio:pxoees3 o í  co cso tid a ílb a , rftl&es 
t to a  upeettlas-,«»« t e r r i t o r i a l  c tro a tu ro  of ■ in to roationea 

cooisíy  end Bhsldns tho le g a l feraaiatimso o í  t e r r i to r io !  

t i t l o o ,  aould ap fear to  reprecoat a  «oleoso eon b ritu tio n  
tos,-arda t la '^ o s w tif la  o f ia ta rM tio n a l- .a ta ljm ty . t o o  

ccain , íiovimror, oas .too t a  t a  « a l f i l  o í tho  Onagar to o r e a t  

ln  eroooBiva: reoouroa to  ony lo c a l Sérico wMcU lo  ta o lc a l ly  

in tensad to  i u l f i l  tho ro lo  o í a  caietj- r e i r á .  -  tho doctrina  

o f  h is to r io  « t i c o  «as o r ls l r a l ly  lOTOtei to  prestido fo r  o 

caooth trm a fo r  o í In te rn a tio n a l t o  £roa tha  now obsoleto 

r-otiono o f th o  ¡:1101o K ™  to  tha  noro ajsardo oanoepta o í  
ro lc rn  in to m a tio c a l t o .  ..'ith tho ocarcom o o í tho now 

cota o f n o n a 'c w o ra in c  tha ru lo s  o f fflTcroicniy, i t  ho co »  

ai.pnrsnt th a t  « tay  a . t i t l o ,  «hieh «as foruoxly h a l l  « l i d  

ra .io r a  d i f i e r o «  rocino o í t o ,  vould to  to a l ld a to d  ty  tho 

suposscSins ru len  o f  in ía rn a tio an l t o .
Ihuc, ia  ordor to  achioro a noooseary w cauro o í 

o t a t i l i t y t o  International rolationo and to  curara tho 

Lm oaioun co-o.oorotlon of tho w m *o «bm» coquirod « e h ts  r 

miíjht t o o  to ®  aífootsd  ty  too otrlncoat tn a p p lio a « ®  o f v 

t ía  nev ru les o í 1 »  « i  .» etuhbom w d in d ia o r te to ta  in - ; . 

cletonoo en tfcslr «a«*****» to o ra a tio n a l t o  una proparod;

1) ¿Tollosos» i s  r.tirterldr* 1&* Joarna l, (10$$), pp. 224-225*



to.xeco-jaiso ilio iu r td io a l ya liO ity  o f o to rw iso . u n t o f ì a ..
BtmmimM* - l i  eoa ì>m ■ to d ly ,  d rn iM ... th a t  :iìm imm&tiùn 
o f i b i  d o c t r to  o f Ilio to rte  t i t lo g  ao& ih© r ocu lting  

o too tioa iu s o f co ria in  ec^uirud pxivilosod e itoaèioac  tendo, 
to  operato ■ to  . *1» ©dvaafcos© . o f .«fcafc «eo fclako. c a l lo  t&©

(rnmlns © soeatiaHy t o  to o p o a»  Powere.

&&& applteà feoth to  t o  te rr i to r io ^ . o f *to notkor couatrioo 

emù ih® i r  orerseao •• dop©Moacies) *. to  t o  -.ezolusioa ■ o f  - t o  

ffiw  CDimtrios®, i*e* a l l  t o s a  couairloa t^hic£:t owirg to tfc® 

t o v ì f y  of . t o i r . ex io tem o, woro. rasXtlo i o  t u t t a  .x® - c u c h  a  

p r ir l lo ^ o i  c la ia t , :
¿vaiaci fh io  tok£xound om  s te lli perhapo fc o l so ra  

ajxipatliailc. tovardo . t o  ecserfcia» m ie  fcy t o ,  do lorato  of 

JbtO*;aria e t  ilio ■secami &oa»va Conferemo ©a tiio-igt? o f  t o ;  

t o *  lo  rata alrosufr roationed o l i a t o r e ,  t h a . dolorato  o f 

fa lc a r la , easr f a  - to  d o s tr ia o . o f ..Motorio - r is iiti? . # -a. .p r o to f  

©£ &a■ invidious tca&onoy- *••* to  aiovato ilio doniwaxt p o e itio a

o f tca lm ica lly  oAvcaesed ceuntrico ia to  a  eyeten of lo rn i^y
Ì2) ■■■■•■

cosatioaod priv ilaces**  %. . .....^ tte raacco  cucii se  tM o .a ro ,

o f emerso, f a r  txm tsing notivotcd  hj puro-ly lc£oX'roocoao,

1} WactlaI:of op .c it*  p# SO* 

2} SocoflA United gattona



end i t  i s  not d if  i'ico lt to  d e tec t in  thou ilio f a v i l la r  rin g

o f ariptrcatabion ehcrs e te r ia t i c  o f ‘one'o f  th© m jo r  p o l i t ic a l  

troiaio of our days* Whether ilio Xìulgarica dolorato  woo 
r id ili In  accusing the sunportors o f ilio doctrine o f i s t o r i o  

rights of v ich ins to perpetuato under ilio cloak of. tills legal 
theory a ’ dominant position acquired under an out*datcd and 
jio\; obsolescent iniornati©ual rogito i s  a quaciioa vhloh ’ima 

i t s  ro o ts  outside the sphere of lavi* Ho was douhtloss mu­
t i t i  ed to warn th a t certain sta to o  night ho fertpiod to 
a t e o  a le g a l device which was o rig in a lly  coatcr^latod m  m  
enorgcncy solution to to applied in raro and csooptional ' 
c l r curatane©©* ‘ ili© dispassionate observer w ill have to 
a d r i t ,  however, that ary dannerò inherent in the tendency to 
Infinto the doctrine of Motoric rights are not aireusam ited 

at a l l  when for the «Motorie8 cioncai i s  cutset! tu ied  th e  

«vital« factor, a tendency which has I s mx frequently  dio -  

played in  the policies of the te w 8 countries* ' f*ds p ra c tic e  

io  su re ly  yet another proof of what has always t e n  a t r o ic a  

for iho Impartial and unbiased observer, sanely , that th e  

vigilant and eo lfieh  p reservation  of opaci c l  olvcato^oa i s  
ly  no neons the monopoly of the «old* countries* One has 
therefore to recognise the danger of exes calvo national pro* 
tensions, one of whoso m anifestations say  he mi exaggerated 

«historic8 claim., whatever i t s  origin, purpose end motivation* 
nm  doctrine  ©f h is to r ic  r ig h ts  must he regarded as a



liccGcsary,' - thou^i undecirablo, torloo easm iis a m o a a x o  o f 

s ta b ility .e a i good ardor/ro^-Birod fox. tbo rasootb ftootieai^g

of the international connoalty* I t  should be homo la  aiad 
a t tlio cars t i r o  tha t the u lt ir a t o  o b ie ctiro  of iK tc r m tio z a l

Imi i s  a  unifora voxld*uido local g ^ to a  and th a t m y ■ 
x©£jioaalt'; local' 'ox'otJiexaleo oxeeptioml orranjonioat» liot.wor 
indispensable at'presoiifc* constitu tes ca obstacle la  the wsy

of attain ing  tills  coal, !ho truo in te res ts  of tfco la ter*  
national cosramity l i e  therefore not in  the perpetuation * 
l e t  dojxa extension -  of a r c ^ te  tMcli sis»  a t  disrupting 
tho trends at unifying in ton  tat lo a d  lm 9 tu t  rather In  an ' 
toifllnouilnc e ffo rt to  reduce to a ta ro  n ln irm  tho number of 
ra les  which are derogatory of the n a if ora ru les of ccncral 
in ternational to r  and aro ■ re lloa  of an ancient and r a r e '• 
parfeieulariot local order,' thuo the d lrJn ld in c  e ifa lf i*  
eoaco and o/catuel fading ewey of the doctrine of h is to ric  
righto chonId th in  enrer occur * night - bo regarded■ an a
further ullc-stono reached by international oooioby In I ts  
e ffo rts  to  eliUho off the yoho of prarfcicularlcn and to pars 
the way for the blessings o f 'tru e  In te rn a t io n a l^ .



652.

w m m n  a.

E t t ' gossidetts in  latotimtlonftl

, 2ho  ̂to m  wa M JE B li2 £ i£ w: 'bo.-used w ith o sa tib a ' -
l n  latorm tionfiX  law. •, i^jo.-torra-lo dsrived Crom^OEm ,iw . 

In  which i t  was tJoea- to-doaoto.ea. ed ic t of. 1&a'srasto:rf .-tho 

pvrpoz® of ableh was ;• to preservo,pesdixjg-'litigatioa,on'-"" : 
« x ie tirg  /s ta te , of. possess ion of an ■■ lamorabla **heo yi  ̂ ^  

olarg» sao prcoarlo*« as  i^tw ecsi|iM ividaal ololisanto*’* a ^ ' -

Koaiiinf of t il ls  terra, m $ d  with regard.-to- in tom atloaal
touoJarlos in  l a t i n  te o rie o . In  BOETslsat d if fa ro a t £ ra s  th a t  

aso rito d  to  i t  in  c iv i l  law .and t a ..t o t a l e d  to  dm oio 

ooTrisaont ra t 'a s r  than t® i?orary: yosssssion . Xa.tbo worda 

oX tfco e r a s u r e s  d lir to m tio t Basal i t  »«= »  *«*» * »  W »
f a r tm t  jwftro eoailw w t oat doatoatloa  o t  ooai oonBldora» 

oo=to poasssaw M  dsa to rr i to lx c a  qui lo u r  a p ia r t to U e r t ,  

roapootivewnt . . . .  « * ««»aat da la  ¿« iara titm  d 'iM ^ cm tea a
[o n '1310] coirforEOiwmt 0 »  Unites,■..ojjeololoaaa* d-orOro ' ;

o d a ia io tro t i i ,  « *  **> Cooxe.ttoo ot do S o rt^aX
avoleivt oooicaioa a  lo w s  provlnceo.- {1

: a,m  ^ W aortjwft- oT O ?..ah^aala:te t« lea earn to mx >,;■■ -

o a i, eaol; o* t i e  now Utatao tended to  follow  tlia I la c o .o f  .



6 5 3 .

oloaveco. chicli ' Jmd prcrrimmly d iv ido! th a  Spanisi! cacia i«  

e t a f i im  u n ita  • . fíouovor,.tbo demarcai l a i  ,of t!iBm  im ita  
Jjsd ra rc ly  basa d e l in e i by. tito dpaaiaxdo ead tà a  r e s t a t i t i  

«ncortainty . caaccd a  jse rle iro f  bouaàazy disputes* Xa raay  

lac tam eo  tho  a rb ìb ra io rc  appo iato i io  c o tilo  tlioco 'dlcputoo 

ttoro ea lled  upoaby. tate p a r tio s  .to apply sa th s i r  e n t e r i c a  

tfco ro le  o f ub i posoldotio o f  tha period c f  indopondcnco*

Sha csm m ptioa l a  ol&.tfcooo caaes wza tbafc i t  ivas posoibla 

io  trace» by. a  ó'is%;.of :tho Spanisi! deeroos» i t a  p rec ieo 

linas- of d iv in a t i  o f ilio io m o r afin in io tra ilve  m i to ,  Uom» 
errar» aoro of te a  thaa noi» th i s  aaeunpfcion vaa. no t to m o  out 

hy th è .r c a l l t lo s ; .  l i  wao foim i th a t . in  aasy ia c ¿onceo tJia 

nera b*tutm ©rarolo od a i  M m  tim o f ib a  .cossabioa' o f  ilio 

dpaaiíft ru lo  •  eoootirseo bona f id a  and w ithou t'ia ton tioaa il 

' usurpation  ■ -Stalo .'o u th o n ty . boyoM ilio bordar l ia o s  ■oppsroatly 

designato! as ifia - I ta l i  of ifcoir t e r r i t o r i a l  d u riod io tloa ,

Ilio Stato ubici! liad arpando! in  tlxis asnaor wao prono io

in s ta i  th a i  i l a  ¡senni «3 of l i t i  poca ta s t i»  wbs adátalo  Arativo

poesosoioa co i t  ae tubila: exioted a i tho tin o  o f Indepocdcaoo» 
mirilo ili® opposirj party  io tfco disputo  u su o lly  contended ■ 

tJ ja t tho p rin c ip io  irp lic d  th e  r e n tr ic i ie n  af.fcCF7orcienty.to 

Uiosojrreao ifiich  pero oceupicd by ilio .lìatacodant -- ■-

. ooX oaisl.'unii, .: .I t e  .turo-..ooaOLiotlns ihomlm. o f l l t rW o m i« ■ M t  
d o tta  -fosca»©' aecoràiissly fam »  ag- agst& etts a& ■ fr^.-nw : '

crd  » u tt poosidetio  ¿a rlo *» respeo iivo ly  sa i tfoo r e s u l t i



confusion' jbûo. lod  Jnpradolle io  c u ^ o n t that -ih® tlioosy o f 
tr i i  T>oaaidotia t>e dloeardoâ altosotfcûr* ^  j

Accordine to  tli© dward xeadorod l a  tfc»- Cnatcttalfu 

rtondiirss fcoundaïff A rb itra tion , a  taci banal callod  uooa to  
pxonoimo® l a  a  t e r r i t o r i a l  disputo U l r i c h  i s  to  ho .dcci&ed 

in  nccordonoo n itït tbo p rin c ip ia  of l i t i  paogtdottfl,. -*m&t 

. havo reperd  (1 ) to  tbo fa a is  o f aotuûl poeseeoionj (2) to  

tho question wb©ther ' possession ky ono la r ty  hacr boca acquirod ' 

l a  good f a l t i î t oad without iixradin^ tho ricfrt of tko  afhor 

Îo r ty j . .. and (3) to  tho re la tio n  of to r r i to ry  ao tually  

oocttpiod to  tlia i vâiieîi lis as yet u&oecuploiU*
. . îa'imy.^ôireatt th© doc tr in o  o f n t l  possidotSa ÇQa 

c o m i d e r & d  jsorely m  *a p rin c ip io  by .whiclx thè  Amoxiom- !

:£epubli®bavo decido! to .m y u s t tlic ix  b o u n tay  diffcssacea* • !

B u t  in  m  cas© ima tJxo In ternational'fiosrasaity  xod'ogulaM a s -  
a n  - in s titu tio n  o f  l u t  e r m i  l e s s i .  - X s s r  tho p rinc ip io - © f  

p o s s i a e t |o  *  •  *  *  •  ifc r  cimino •  •  •  •  doxofutoxy t o  ¿jouerai in te r*  

n a t i o n a l  Imi , • * * *  biadinz? oaly ibos© * . . .  { « h o ]  kar® b y  c o n ­

vention orprocoly egrood t o  t t * w  ^  1

1) XapradollOf l a  3fr e n tiè re , 1920*.p i SC« , ~ ...........  .

2} tLdtLlr* vol* ï l f  p» 1382î tîiis  passage of iti© ¿(.word in  d u o  
WOÌ&X l a  Ux&m» l a  t o r n a i  i o n i a  X a w  t b a r o u ^ î  ' t h o  - < 1 * * * « «  s*»* - -
é d itio n , 1989# ;

3) m o o sfio ld , lb o ,.£ ritifh .^mlyrr^*aaatmsrJU bisonte* io n i . *
. -p. 91., ( lta l1 S s~ 3 ro H 2 I5 5 ^ ^  • .....„,



.Moro r o s ta t l f y . to  fcao fcooa pototod out W  Sohwarccabcar&cr 

that' »cnrea ©o otnrloag a *loaa# froa Bossa law &a 1» th s urn 

o f  i t t i  posáldatto  t a  too S a ito -to sris im  p rac tico  t s

m ro  to d io a tiro  o r ti: o d tf foresees totvo&i f&is rociody t a  

Fiòssi Ism# sad i t s  app lica tion  on tfcs Ju to r-s ta to  Imre! tbaa  

o f  cmy supposed Xllossoss totwsea thoso two In stitu tio n s« *  ^

,\S

1);MMMMktoxgfir' to ft Am (19S7) r. 3 m *  A b  too» to t  ti& orgro t' 1 "" " ‘ 1®.̂ #**0

!e:. . S $ s t s a a i m d Ä S l s m ^ ä m ^ r i l l l Ä l ^ ^

»ft.;

s t  p*. 416# .act# ■ tO f-  mm. ^
■:325~j26$ . m® c ím . lE osöftoldf 0p*ait#' pp« - '  '
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t i l #  Cuitad M t t i t d s m  noooptias tho t a r i s *  
d to tio a  o r  thè C o u r t  i n  a l l - l o c a i  d i o »  
putos corte exnit& tfco la io rp ro t a ilo n ,

' app lica tion  ond v a l id i tà  o f  ony tro a ty  ' 
• ro ta t in e  tó  th è  Bmmdarto© of B ritioh  

Contea#*- . • - ■ - 
Ccd. 6334 (1946).

Corrand P e p a r e * w jo r t  m  thù 1 s t  C u i t a d  X a t i o m s  
C entercaos? © a  tho  X & w  o f tho'¿>e*f 1 9 $ 3 *  
C i s a d #  1 3 4  (1319)*

Comead P a p e r o * S l r a a f y  between H i ©  I f a j o s f c y  oad Uta “ ! 
j&t©oty th è  * i » g  o f  Hojas m i  o f  ìiojd 
a n d  i t o  Sape&dcttoie**
Cai. 2951 (1927), -

Coaraad Papero* tre a ty  of 2 6  fótettasy» 1 9 4 - 2 »  fcetwooa tfco 
Cnited Kinc&a» and Y m o n i - e i a  v a ia tin e  lo  ' 
tfco Cufcasrino Iroso  of tho Cult o f  fe ria*  
O si. G4C0 (1942).



Co-rmd lapera». foaosuolaii-Brlttsî! C uteia Jflotiatoy
"“‘■"T;"','r ..“ ““ A rb itrâ t ion* *Uo l'xfate ti Axzano&to ùix
v-:..., - : . boimlf cf. :tho tfn lto â . litsbca c f  Yoœiâsitola

baierò tl:o S rlb u n d  of A rb itra tic i!,
C rai. 95« (1099),

Corono ¿Urie r.aÇlE35i!!2$ A ttiro
...... ' " j e a r i o n  ¿xnrclot><** b:/ 4lXucæortfou >apc-o» Æ ïoiui'u . .

’STT^vntrz .

m m V axe, tu  - ■ in Î S S j£ B - ^ â £ £ ^ y 2 r ^ S 5 #  Cth roviooâ :. V iitio n , m z l i l ^ W i T r  v o l, I»

Porolm  H d i M t i o m  of .tbo KnlteA. Otâtes, 1915. 1919^
fforotra Relation** of

Girard* r . ï .

Harvard Xæ w  School»

îtidccn» 11*0»

In te rn a tio n a l Court
ûî ¿untici®« :,.

X nterrritioaal Court 
of ¿uctles#
la ta m a ilo n a l Court
Of JUStlOS«
I n t e r n a t i  onci Court 
o f  ¿antico»

Intornâtionnl Court 
of Justice» ■

the  tin tic i Sbatoc» 1935, barhinatoa, 1953-
VOl» XV*

ta n ig l.. ja  Â ontnteR M .  P m i . Barai«. G a  
cil* À arie* T*J27* '
îîoosarei! in International low, (Ration*

ica C&eos (United .KistfSo» v* 
""Tf.tçnltoâ :fin a te  v . Cnil©)*;.

te in te n ts , irârorënt«’

Corfg.Cbnaiwi Case, Jftoaainrro. Orni

MÊfÊÈz. <ÎFShB y âffl>«
HinouioTB -and Terého» Ceso# 4
ty^ajr^nnnôaT. s « noe ur-ont a » 2*lrŒHcS7^
Xoayboofc fo r  1 946*194? » ■
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Ifofcqgmntlonnl Zmf
'̂ P̂ ooTptìonTimM̂ y F o ì^ ^  1922*

Jolotrics* H*í* H istorical Introduction to  tbs staL. 
o f i¿oi,:ari i*w* Stta od*t Uaisorici^o» 1952*

Soeslng 's
T.f

' Contemporary Archives f a r  19S9« voX*XH,
¿¿jsm ®  of Hâtions Offlato! Journal., Ooamrgu

•‘“ v ö x n s r -----------------------------
VOX* X#'

Xoa/nio o f  » « t i w  yronty,. &&ieoj
Tsirmrrrmr  x
v o i.  173 (1336-1937)#

Xso» S»f. El ©sonto of loro« to;* 3rd ©i*. London-
ms:------------

ÎSacarsy B*£* osA
tùÂQ iZ#

/  ©d*,

Oppcnhoir» I*?*X«

farltoontarv S o i m t m  (naagard) i l m m  & f ûgflsis
1**̂'**l*,*' «̂©̂ Ŝ ^̂ *̂,*v3I****'̂ 3̂*̂ *̂  ■

*GU«

*vow»«Atn«» o f ih# Alaotcan Boundary ,fritan«X* TJnltod Staton 
Ornato Xoctüonta so* 1 *  totu coserei», 2nd escalo» (1304) t 7 volteaos*

Certes of Xoiwnt© of Kations #ubX teat toss,
1929* vol* XI*
1930» vol* XVI*

v; i ;-:.v \ ;

■
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United nations * 

United Ustiono* 

United liât ione* 

United nations. 

United Hâtions. 

United nations*

Un i t  od net! oris Conference en the Im i nt
^  ~  Iw  H ,  in il i- inni... i iw im w«fiii T ni ir nu riiii m uf o r r i f o r la i  noa an t Contt'-aou « ¿ one *

U nited H âtions Conference on t i e  Jatf o f 

Cotrnvtvoo «• IUrh boari% ,Cerne r a t  n av ire  *

üritod Ilatlmis Confarono» on tba Tâ<# of
rnmit.

United In tim o  lo r i  o in t ivo birlen* Xcarn
neu t ö ^ ln  ÿ ioni J on tr'a ¿.o n ? v of ti -ta i 
n-.’ôin *.uw XQ-jCk* 1 y»5 l .  VOl. 1 .

United îlot lora Ic/tinlativo Sorteo, Iäo 
lau a :  ule .to* ms on voo o,t

Year bo olì of the  In te r ra t i  ondi Un'?'ïdr f ú,loi'i¿oor̂,,,T'''''1.."’"....
fra. oootiion* 19Ç1* vol. II .
4 t l l  O Q Z C l O U f  19U2f voi* II*
Utii sessi on* 191-3# vol* I -  IX.
7i2i session, 1911# vol* I .
Sili consten, 1996, vol* î  * H .
Corlo of tíre Italos of UM. don o o in latini, ä 
oi iniw, 320. ed*, roseau, 194^

tilgbare, d.ll*



(A) trb Coirrfr o f  In te r n a t io n a l  J n s t ie n *

XaiaX s t a t e s  o f  M otors Qreonlnna Gaoe# K!XJ, ¿ e x i e s  4 / B  Ko«£3<

Ointuo o f t 7;o. flouth^I.ratrrn t o r i t o r /  of Creonlnml
^{G rd o r o O ^ 5 ^ H irT 0 3 lN / x^I37«w fc£i S n if llO 'S T iH  13»

Xotna Casa# IJCÎ # Series A * Bo* 10*

( J l )  X n t o r u i t t e n o l  C o u r t  o f  J n n t f . r o *

A ^ l ^ t e i ^ j p j E S ^  fe e #  I0J^JiSi>orSii# 1332# |>* 92* . ., -
Anfflo»5cm?0iqton yiohorlo0 Case# ICJ Reports# 1931# p* 116*

¿a£wai^SS Case. or,ter of
^¿ro iiT otii#  13$#  i25niSi’*oir.¡r* 33

MtiOfOp.oq Case, Orfior of liaretx

Aryltri Coco» I0J Roporfce# 1930# p . 2C6#
O&rfln Qinfs-mol  0«## 20J Bogarts# 1943# p* 4* • •

1'lnonjrrri rani legal* og Cass# ICJ Hcportd# 1953# p* 47* 
lloroeca caao* I0J Hoportc»' 1950# ' |>* 170*'
K l i M r a - m  v *  I t o n t o a s  < C a ? o  tmm*aSx&- t b s - A r M t r s a  A w o r i : s M a

ass 03 jusesEfcor# 130G)# XCJ report» ,
' 1950# p . 192* "

lilfrlit of fcoetyro ayor BUlsii gorritory  Gas©# IC3 Report0# 1 9 CO#

p.o*



Sovo?o5/Tity a v e r  c o r tr in  F ran tior  T.ná (Xfol r i t rn v * Potb<■?r  1 in*in 1
,wnHtiH7ŵ T 1 3 p ^ ís7 ^ 1 /¿ 'j>  p» " '"""“

<c) In te rn s t largii Arb i t  r a t i  am «

Almicnn Bminlftry Einig» fret  A rb itra l Award, 93 JCTCt, p , 1 5 2 * 

wÆ 1 ê2 H£3B w öco Stotspn y# Pnltod Staton#
A r w l . o » f e m  I l i o n  l ì c n v U r a r y  D i  e r o t t o #  A r b i t r a l  A w a r d .
— w ^^ s t t 3 3 ; — ------------

11 liGXIi,1 (1904) i ’ocuooiïfce, p# 10#

Bcftrlxr 3sa A rb itra tion  Arar!* 95 BíS?, p* 1109#

British Gayetna-Vonosmoioa ¡km m iíxrr Elcoato# Arbitration Award,
* * i n i s 7 ï ï i ^  ~ ~ ~
balara* m im a , iú r m t  Tr i  ferì n.;iy.»r ̂ ogtiyyrt) A rb itra tion  Avara* 

ÌAh»rotiolio end roXìtle» ^ocmelì. <feo Arbitrarci ,7ntftr <■» 
ttafeioruart# 1923# vol# X Ï ^ p V ' W j ^ ^ .~'r ' 1 '1 J,JJI .

Carol'!no Xolnnlg (Gorgon v» >,ìnnl;t)i terMtrofricn Amrl# 7ö 

C o n ic a l A rb itra tion  Award# 9 M 0j Ci311} p# 732#

ColorM a«7ceasti0la ¡teaM^ra’ A rb itra tion  Award, tx ;í;íü f voi*
irrssrr ■ ■. . ™ ~

C o s t a  K l o a n * ! í i c a r c £ u & i  t y n r t s r g  A r b i t r a t i o n  A w a r d ,  l î o o r o #  
* ^ ^ 'Iirc H ta TTo ^  i r o ì ìS ^ r w u u  1093, vol# H ,  p# 1345*

SolfVToa Ix f  (Orant f e l t  alti v# .gQytuiggft) ArM^raticoa Jtwprd# 
* 1 a r I a S u lo u y ^  U*» (2# c a r io ) ,
vol* x z z r j i + ' V l Y r
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Oriaftadarna' Axfcitraiioa. Agard# : .
ìvCQviÌ )
Ifctiio Cffiirt Keports, 1ot Serico» 1916» |>* 1211
^"^3*srn[TPTSXf ■ -v. ...
t'ila&a.» . .
Itr/mo A rbttrntton Carnee» 1915# p* 102.

fraa te^na«?Tonlaraa ¿¿ranlary A rbitratioe. Avari» XhXXM» vol.xx. 
“ p T ì  507T- ~  #

t'ecraaro Arbitr& tloa Avori, 0 AITIC (jPcurtè^s S e rie )(1906) , 
“ p7~Ty6* ■
fiort-h Atlantic Xisheries Arbitration, Avari# Scott. nonio 

Jourr^cr^XoTT o F ^ x lcg *  1916» P# 141* w*weww"

Pnlraao tolcrsd Arbitraiion Avari» tniElAA* voi# 'II# p# 0291 
-— — — • _ - , 22 M U  ( 1920) , p# mr*

Paaonmmioctdr Borr yid fio  Eey af  Jfoady ArM trattoli Aviari ~
(ifoctem S arioc)/  voi# VI,

’ 1**3. • - 1933
Vafcrolmm Erroloflront ( fr o d a i Conot) Xtd* v . i!*c Slottfi e t

---------.

Stotgon v# im itea_ gfcotoa ("Alabossa olaiEa")# tìcost# Canteo. cn  

"k~“~  ̂ 1922 , ^
Volfloeh A rb itratim i (a ra ,a ^ b :llta ^ li.,.ig#.ll,^arrwi:,iy) Avari, 
"'“"'""TOl'.'XaSJir, p* *0# . • '

*u^hi.iìM;onm c iao , (A rbitratim i botwooa Croati u n t a l a  rad tho 
to t 03 cojjoeminj tlshoxìoa r in à ta  l a  tho My e t  

Pandy)# lioore, Xrrt^mrttfend A r b i t r a t i l a . 1090»
P . 4342*

(D) Contrai Arrtrlcaa Court of Aviottoa»;

fìn lf mM omoea (SI a a lm lo r  v . Kicarnmra) Cario, 11 A3XL
— im w s r r z n ”*—



( i :)  t r i C flnrtg,

11? Tra,Ha-j i n¿i<jr;v̂ ĝ 7 \ v1aim o ẑ:-T±̂n)Q 9 ¿3 7 7 ? .  tb 1 * *̂ *»*«̂ ^

A riginnna„Hisclsslnpi« 2*0 tf,3, (1319}» p .  33* '
Arlrincas v* gc^ocssa, 310 11*2* (1340)* p. »'£¡3?

39 A m  ( 1941)* i»* 134* '
A#ln 1930-1940, l*o# 43.

Bntfc v* latroooltt-ni Water, flonrd, (1311) 2 1*53*f p,

* « * .*la t t o  M̂ anFTHki J,kt m ' j V i l t  ̂ CuT I p*0*77x», 4in---- ~™*
l'alcSon v* /rn n  ar.d Co*. (1631) 6 A*C* p. ?40*
Enrlinr V» Clr.es (1C£4) X% end !’,* p* J20*
£ireo$ Unita! Sitate© Caioa Co* Iti!, v» Ttr* àa Ĵo-Àrr-rfe v̂i 
—
Indiana v* KentucHy, 136 0*0* (1200) p# 479*

mm Vm m. «Mi ?* * 4 ^ ’iUiilHS» p r e d i l lo  rad l ’o lm o ,^ iuycolTtion k r i - I v n ^ ’Ttt ¿inermi ti anno:* Perle, 1003* Tol*J* •
1>* *rUl* : *

I.arfnimo v* T-itficlnsÌinl* 202 tJ*S* (1305), p. 1*
v* iToftfrlonTmy? Sofo-rarlti» A#2H 1323-1920, i5o, OJf

ìs&nsol, J1* ¿¿ISJl5̂ '!''t1tfiree>itfi - ;- 
JAA-i•-...‘t ,sa | ¿woTnoCil,

Ifrrylrm! v* ôsfr TìT/rinfn, 217 tf,s* (1309), p* 1# :
to a  aedi? sotto v . ì-ew Xxr-n 271 11*6* (1926) ih . 0 $ ,

in elitra vi y* Vlloooapi.a, 270 U#0* (1920), p* 256*
Itm-mfct v* IlePoo* (1830) 9 Peonia tvf tto Umvrf-n Court of 
""""X'.-pCUiag, pTTu*
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K-t,? jTorsey y » p o l l a r e  > 291 0*2# (1934), p» 961»

V r;\7 ifoxloo v» Colorarlo, 267 tf»S» (1924-25)* p* 30* '. .
TTiolg legarti! :v» KaasaaM aetia, 4 ,Uow*¿ (1846),: p*....59t » 

îtrro C-ebroetlers"osa©•-(1601 )*:.•;Jf;C&elßtoph
» ** .. v . .. ...» ! 
Hot? Ilaai?diro» 289. V#3*_; (1932)>;-p» . 593

B o M a a a i i * © - ;  , . a v v

p «  5 9 3 *
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