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I.
ABSIRACT .

This thesls dezls with the problems gurrounding the
acqahition, on historic graunﬁw, of a ﬁ@rxitorial t1tle
in internationsl lav,

Tt constitutes en attempt to chow that historic titles
to territory ore tuilt up t‘m&:{:& e process which 18 skin to
thet by which mg yow norn of votomary international law is
creat.c&. An hictoric $itle 1o thus reg mw en the pro&uw
of & ypeciel customnry norm of internationsl law end 1ts
lopel Loois 1 40 be found, it 1 mbmitted, in its rscogms
nition by the State or Siates affooted by the nietoric cluim,
Tha recognition of an historie title mmmy %a:'w&s the fornm
of foeit ecoulcscence on tre part of the Utate or States

pdvercely affected by tho ascortion of sovercismby of the
elaimant S’cme.’ o o -

e dleplny ef Stato am:ha*ity whmh vmﬁw weﬁmn@
‘%o the nature of the disputed tmwary - m«w ta @rﬁ‘fw@w@,

contimous, open, unchallerged mnd exercised g titre de

pouversin. The pwgmnhiwl fantoy, the *1@@:&%%%

Intorenta®. of tho cloimant State, oz woll oo th@ tm& wlamm;

sre rorely of probative value 4n ﬂx&t ‘m@y moy comtribute to-
words relsisg or strm%hmh% & pmmynim uﬁ acquleseence,
There follows an analyeis of the problems rolated to (a)




: 1.

ithe upplication of the rnes of intertorporald law to tho
estaklisizent of an historic clainm; (b) the seloction of
the "eritienl dato®y nd (c) the aﬁ{"raisaé.l of eaﬁflioting i
ﬁcrri%axialudlaimﬁ. It is further submittod inat, sincoe on
hista*ic title is built up in dercm»im of thoe poneral rulcs
ol cua'tozmry into ma*tianal law, the omus of pmcf ixwa.riably
rcoto on the § state involdnz in its favour en hiswrio. ‘title
end mcﬁ tii:lc. once cstablizsmd, m:z‘b be g’i\r@n m stzrlctent
possiblo mavmphical mherprataticn. s

‘ A gnoeial chapter is devotoed to a Mbmsmn of the

epecific legal problem oitendant on tm aequiaitian oef ;
rordt

rmo historie cloims, which differ from historic claims

To terrectrial arcas in that they have to be scquired at the
exponse of the international corrunity at larce and not
merely at the oxnense of a siusgle Stape. - |
It is submitted that "hictoric bays® end *iistorie

votora® 4in penerel sre pormally sccorded the logal status of
internal waters, subjeet to the preservation of ’cmﬁiﬁf’
Tizhts of passage and fishing (“historic righte in reverse®),
which £2ll into %the category of non-exclusive historic mghw.

Tho atterpt 15 also made Yo chow that tho w&éta& &%&.%M'v
richts over thelr continontal shelves do not beloeng to **ma
c&t@gww of hin‘t;cria richtse



T

*Tormpus enin ex tuepto naﬁura.vim.malla& effectriccm
habots nihil enin fit a tewpore, quumquam ncn fi* 1n

‘5’30’ “')GI‘G-

(G otius, Lo Juxa Ball; Ac ?aeig, Lihcr II. Caput IV. S: 1)

”Tire. of 1ta own nature, haa 1o affective powar; far

nataina 13 ‘done bg tiﬁo. t?aurh ovury%hinu is &oaa n
tir:c.

(Grotius, Do Jure 5ielli Ao Pacls, Look II. 'ci-m’t“ér w. § 1),
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3.

law rogarding the acquisition of private property wore.
epplicd clpo to the sequisition of State territorye .
 2ccording to Schwarzenmberger, in thie primordicl stage
of intoranationsl lew "the Lorderline bvetween the public and
privete lew foatures of such cleims [was] as blurred as .
right Le expected during the transition Lfrom fe}uaal;mn {0
torritorial soversigsnty.™ (1) - _In spite of the fact that - =
the basic Romanelow distinetion between irperiun (roughly -
correcponding to the modern concept of soveroisnty) on the
ono hend, ard domintun (i.e. the Boman-law entecedent of -
the private-lew ownership) on the othexr h

and, Was uwell -
known, (a) ite implicationa were not proporly undergtood, (3)

It was left to rodeorn interuatiomal law to undertalre atmsm@-

formation in this field. 4% the presont stege of inter -

national law & eituation has been oreated in which ne dis -
tinction between the accquisition of territory
quisition of gon

eroismty can bo pustained eny lesn@@x. G ain

- Tet tle traccs of Roman law in this sphere of intor -
national law cen hardly be obliterated and they aro clearly

1) sohwersenberger, mmm; tionsl Taw, 3rd edition, 1957, p.291

3) Soo to this effect ﬁw

- International I;m&, 2
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evidenced in tho terms employed to denoto various rodes of

pequiring territory (such es sccretio, ovulslo, opccupatlo

etc.)s In spite of e cormon terminolozy, however, the
notions underlying conterporery modes of acquisiilon of
international titles sharply diffor from private and Komone
lew concepts. BRI R

The decisions remdered in recent decades by inmmtienal
tribunals called upon to prosounce on territorial disputes -
vhile represonting a consideratle contribtution towerds tho

clorification of the process whereby a valid international
+1tle 1o establiched « havae

wonotheless falled to remove

doudbts ond uncertaintiocs in this field, - This siate of -things

18 porheps not oo astonishing, boaring in mind tho different
notives underlying the approash to this matter of the intoy -
rnational ecadondo lawyer and the international practis: |
loyyer, rospoctively,

- the ncademie lawyer's main pro «
occcupation lies in the atterpt Yo nake noab mwmﬁmm-
fications, and ho sees his chief ambition fulfilled 1f ho
succceds in settinz up a eaw.mlly planned edifice in wmcm

‘seaningly coentradictory laml phenomena can bo r@emn@é
}vi‘ch ‘vach ctmr. - S

The m‘cemtmml pme*kwing 1wy@r, hwww. apmmhw

"ciz@ problem with which he 18 amwsm mm a ﬁiﬂw%‘%

‘enzloe altogether. In tho typloal territorial Qam:mvww




1o will face a comerote dispute involving the conflicting
clairms of ueually tvo apponén‘w. Thus ke will not ask hine
solf what title 4s good under intornationel law (a quostion
vhich 4o a ratter of grave concern for the academic lawger)
tut rather which title 1s tho botbexr ome.  Accordingly, 1o
quote Sehwarszenberger, he is "nob concernod with the a
oloboration of the general rules poverning title to t@mi -
tory, esee but with the relative superiority of ‘alw evidesma
produced by the partico." (1) Understandably, the par%ias
to such a dispute are not unduly perturbed by problems of -
logal classifications worked out by writers and thooreticimng,
classi{fications, Whieﬁi;‘accex&wg to Johnson, &re not in
genoral followed by internationsl trivanels. (2}  Tne eame
vriter has also drawn altention to the fm ’fthat *whoreas =
international tribuncls misght bo expooted to 1mﬁia&$@‘ﬁﬁﬂ@r
which of [tho] various hoads they ave ewerding torritory to'
State A rather than o State B, 1n.£&ct they rarely Go pos .
mmh m thm i‘k 13 rw’s um,

n for a discussion to toke |

che osn '!:o tm a;:pwprmt@ lm&& tamlar mzich aa%m W |
s}wula be elawifi@d" (3) '

1) th&mmbmg@r. op.ew. a‘s p. 2%.

; of im

2) JQWO& G@M@m&m&m tm a a o

3) hta,




Ce

. Tlotwithstanding this heeltemey of pmﬁtiw *!:a ,&anw
tho clessifications 1nid down by dootrin a, ﬁ: ﬂmm m«m
poriinesnt z=d vooful to mention ¢ tho fook %’u‘t m&am mwz -
‘natlonal law gonorelly aia*m‘z.{mmﬁ £ivo ﬁﬁuﬁﬁ e}f mwmri% g
W*@ritaw wlich cro olaspificd unlor the fancmm@ hoadot -
oceupation, accrobion, coanion, wm{awt m& {amzsarigstim.“)
Onponhodn, whilo bmimlly adopting thin &msiﬁiﬁmiw, ‘
mmmmwa the term "mhjug&*im* for ”emm%si“ (2)

It 45 also usuel to divide the rodes of soquirdng
territory inm uzigm ond ﬁariva*iw tiilw “max&mg; "
the title ttw give 1o darivm fmm t”m titm af m ﬁrmx
,mmm:-umm or mt” (3) M§§ A m g@mxmy E&mi&}*‘%é& o

 that oecupat fon mi fzaﬁw{: m wa m:igiml ‘rolss f::f ega - \‘
quisition, mﬁm&s ammfm :m o mxivatiw am.‘;”"v e gscwitim
with reg ﬁm to conuest (*3‘" m‘aﬁwat%w} m& tmﬁmﬁ:i |

mweri&m m:d ﬁmm ma mma@ m &ﬁ”&i&i*ﬁi&fx mezz :zmmm*my

o

1) Yor mfwmw es to m:.%wﬁ @m falz.w t.iis ﬁmaiﬂfi@mw
kxzm i‘bia, Pe dﬁ, notes. .,mﬁ. : Fi ‘

&) Soo Ug§@ahgim,vg%.ﬁi%. a# ??y ﬁéﬁ»sﬂ?~ %h&r& i% i& ﬁ%&ﬁ&ﬁ
- that *oongquost @mm doog not Aipes footo make tho congue iﬂ*
_Gtote ’*:;m poverelsn of the e&m 8 »@fmﬁﬁz‘? ey fsm@&%&
~ 1o only & nwodo of seguisition it tho ﬁ%muww. after
Chavirg firvoly os gmu&m& tho conquent, lormally ﬁméﬁiﬁ“ﬁ
~ the te oTTLL0TY wee Such snoezatlon mokes tho %wm? state
~ toazo to exipt and thereby brings tho war 10 42 6nd eee OUAR
- ealing of war 1o nomed. ma&:ﬁ w&mﬁm" {i mﬁﬁ m m‘iﬁiﬁmh |

) s




Te

clag aificd es Lal@rﬁ:u% ta fi‘smax or ::.ath LToupe 4P
While corcedng with Sﬁhzwm t"mt f*mm p:zxtimmr e:x.a..ﬁzsmi “,'
oatlon gorves no wsefnl m‘mm" mﬂ. 't“:m "in o imr m 3:%: |
leads to cont troversy ozd w:zmzim it 13 nm‘bmw m*m horme
fal® (s) v 1% 1o ﬁel“ﬁ t*mt 1% m.g"t‘* hf:; cl&im& %@i 1 ﬁmm
Justice that 4his La’* of mimty Wm m tho ﬁlui"z"”ﬁ of
closcifiention ioc a tm@ in&im‘tsim af, ﬁm mﬁl&a‘ﬁ:’;m em

tﬁa confused sin ato of ‘b‘zinua m: pmmzzt ?é"‘?mﬂiﬂw *miﬁs fﬁ.&lﬁ
of intem mmimal ;m.a. Lt b e i |

- <his gt :ag &eca Q;ca** dml mt?a m@&*m'kimml ‘M*‘lm; m

gererel, and ita geope 1z cou *‘*imﬁ ﬁmlaly % *I;hca éiﬁmmim |
of what hog como to paas mﬁm t“za *zmﬁ f;if %m *&iﬁ%&?ﬁﬁ *‘*iﬁh*
43 will ba pointed out in Yo w‘mil m tﬁzmtw 2y zazz*a -
'mr:{z:tim Lag ﬁ‘%&@im bewa muum‘:m ta zm 't:‘im pmmma
lag:a:s, meﬁ; a: gich m i mme mi@* , , . |
::Mc"l are pat ont An that s m*@x; waém i‘* m *’*ﬁ:lﬁ.wm
“ﬂ?«&‘t tm @m@lagm;m ;%a. th ;u, "&%‘é My g;m

W

rice a8 1t coos o

cortain %ﬁ*ﬁﬁfm& m%ai&*iﬂaﬁ t%"ﬁ‘ii’}f’ %:5* fza %’m wgﬁ?iﬁ*’ﬁﬁ
nind on tho basis. of c;;mlw %fi%;g ;mmm ‘Lgm ;;m%stﬁ*im;
should b maiﬁ@a wi:zm ﬁmlmu wiﬁ &‘m ?miﬁiﬁ"f m iz%*w -
| @*imm 1&% of &a ozt “zag&‘ig mw*fal %i*l%* ;

,‘5} 5&&&%&%; lm.eim 3% 7; Xit ?#‘t
"3) ni%g }}. 2%7* S AR
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The similerity of purpose existing between tro ramicipal
law titlo of preseription and the kistoric title in intor -
nationed lay curht nob to obscure tie differcuco of the
logel foundations on which each of theee titles rosts.

Toth of them sbem from a wish not to upset unduly su cxisting

ordor of thinsss = Quieta mon rovera. Doth reprosent o

concesgion rade by the low to a situation of fact and tho
occasioral subordination of the generally valid maxim of
*ox injuria non oritur jus® to the prineiple of ruch more
linited scope whieh 1s expressed in the rule "gx faeto Jup

oritur®., On the Sfalo and inter-itate loval alilke tho
existing legal orders are, in exceptional circumstances,
willing to lend their sanction = for the make of preserving
pocce end stability - to cortain situaiions of faot, even if
the crigins of such eliuations are rot free frou doubb,
There, however, tho similerity ends betwean tho private
low title of -preseripiion and the historis $1itle in intor «
rational law. - In domestio lew 1% 1s tho existence of tho
logislative nmechineyy « and not tho oporation of timo as
cuch = that pels tho seal of legal validdty on m originnlly
involid claim.  Sinco intermational law hes no such legis -
dotive nmachinery at i1te ddeposal at garwm}t. the legal basis
for the existonse of en historic t1tle hus to bo éwgmz olsom

ubere end one hes 4o revert to a mors molent and loss
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elaborate rmechanion of laweraking, narely, the formation of
custone s the Juridical basis of en hictorie title io
to bo found « as in tho case of any customary norn of inler-
nationnl law - 4in the counviction of a S‘q'tate thet o preectice
followed by 1% 1z & binding rule of law {the opinio Juris).
Conceoquently, an mutorie titlo st tor c‘_,,arded - 08 1o

subnitted in noreo lcmuth .’m caapter 3 below - 0g o eua‘ca::

norn of int cmtiomﬂ. 1aw. 1:€3‘;'erm,, fre‘m "a {a] oxuinary
custonary rule onl:,r in that 1t acopm of vali.zi‘ay end oppll -
cation 1s moro limitod. Bcb‘m. }mvmrer. zzh,we a cormn
proccsa of £03 watix:;n end rﬁinmmnoay . : P
C’imme:m 4 and 5 of 4l:ds study are ﬂ@voue«ﬁ to an m'aesti-
c:ation of tho vwim elmm.ta ‘choa{ah w!aich the hmtaric
cloin of a h‘bate nanlfests itwlf aml to an mmlyais of
ucs:.‘tiohis of proceahm am'l mridence ralatln,, “t;o “tw mimm,
up and upa.eexa o2 such a claim. o .
Ifinally, chaptor 6 daala Wiufl tmm am&eta ef th@

hi arie olaima -smioh axre ape:cifinully rolated Yo m&rﬂm& o

axcose .

RO R
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CHAPZIR 2,

.Ir‘:.’L,xCRI}?TIOI 11 THTTRHATIONAT, TAM,

I. Tho diptinetion botweoon acsulcitiv gwmcrinmtm -md
ortirotivo prog crwtion,

*In law prescripiion 1s of two kindge: 1t 1o elther an

inctrurent for tio econisitlon of property or an instrument

of an exemtion solely fron tho servitude of judiciczd
IToccss.” 1)

he latter forn of preoscription 1s kmowm in English -
lav as "limitation” md 1o comotimes ecalled also “exbinctive
p:cscriptien".f(a)a L . A e
"Iinltation™ means tho exbinetion of stale claims ond
obsolete titles.  This kind of prescription doem not
ectatlich in favour of $ho possessor o now title oﬁ ownerchip
which had not been oxistine bofores *it simly cxtlinsuichos

o formor owmor's rights to rocover poscession of the 1m~.<3)

adum, vole 71, 1951, ot p.490.tttaliaf3

2) 'zlze,correapoxxding ox;ww.,.aicm in Fr&mm in ‘mwermmm
. Aiboratoire®, .

3 *vwrry ond Wa{i@ Tho I@: of }_3@&1 gmggxg .;m edi‘kicm |




. & I

end troreforo *operatos nesatively by oliminating the clainm
of a percon hoving a cuperior title.* (1)

On tho other hond, thot kind of preseription vhich "is
ta instrument for tho sequicition of proporty* has a
aifforent meemings it operatos positively, lilke e convey -
onea®, (2) 1na 15 ono of tue rodes of sequiring a new title
to property. It is called accordingly "ascquisitive pro --
goription,.® |

This diptinction between the two forrs of prescripiion
has clso been recognized in intomnaticnel law.  But, since
1t 1s the purpose of this study only to examina the procecs
by which historic titles are being established in eccordanco
with intornational law, extinctive procription will not be-
dealt with any further, and any subsequent refaranaa to proe

scripﬁian.should te understood in tho cense of n@aniﬂw aalaly
aczui itive praaariptimn. e

‘*Since tho existence of the law of nations there hes
aluayn boon cppeaiﬁian to pm@saxipﬁian es o mode of &@quiring

terribory.* (3)  The c@nturies-ald,aantw@vwray; as to the

1) Ibid.
2) Ibiao
3) Oppenheim, opecit. vole T, Do 575
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mnlicability of pvc"c*iﬂtiozz :!.n intermtioml 131 h@; not
ye‘f: veon sottled.

L5 will bo chown 1ater, mtcmational 1&1”}’61’8 origimtmu

in Ih.x_,li::.‘:x-cwa};in(, cm.rms I:avo on tha \molra, m.é.or:sod ti
Coctrine of mtﬂmuio:m pre..cripticm, while conbimﬁtd
European lmﬁ’crs heve bcon &8 o rula r...t:zer mcn“bical o to
- %ho aémiusibilit,; of "t:his doctrixm .’m me wlmm of intcr -
mticn&l Jm:. , ‘ \
:ch;::r:e acom 'bo be two min mam for t‘«xic d.ivexse:me c:f
on:mian, vililch follom. hmaaly speml:in{,. tm l:!.xsmziatia o
fronf:icr 'betmen t‘w mimh-spam:ing c:amuriss &md ‘sha mst
01 t::,a wrld; ona o t‘wm m pf ganarul thw-er, while
'b:za ot mr 13 ap@cii‘ically ralamd ta »m f&@l& cf pmaexiption.

(‘l) " Priveto law concepts in ;n‘mmtmﬁ% lows

- Been in the bmad psrsmctive, tlm eommvcmy tlmt hsw
erisen in mtam&*bimwl law wex t}m axwplieahmty tzsf tha
Gootrine of pmacﬁpﬁim cmot bto iﬁﬂluﬁw from th@ rore ,
fundonental eamrevamy as to the place of private law com =
eezvta mthin mmrmuon:ﬂ. 1w. As has been shown by
I.wtwpanht. (1) tﬁ.s dimuwmn = ptarted cwmturles ag -

1) mt@rpmht.
national I@W. 19
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is basically a clash between the "positivist school® in
international law end those adhering to the concepts of -
matural law®. *The chief postulate of the positivist
school can be expressed in one wordy gelf sufficiency. It

rejects the taking over of rules and precepts from socurces

other than internaﬁional custon o treatics.® (1) Thug 1t

views with the utmost susplcion any recourse made to private
law analogies. The opponents of this positivist approach
to international law, on the other hand, adopt "Roman law os

& living source from.which ite numerous gapa ney be filled. '(2)2
’ The case for the positivist school has been most clearly i
stated in the writinba of the German school of jurisprudence, (3’
but *"positiviem® waa by no means oonfined to the Garman
writara: *rocent Italian positiviets seee tall@w the Germen -
load.” (4 o
 On the ohhar ha.ml, Bri‘tish ma Amsric&n inwmmonal

1awyers have "never diacard@d tba 1dea that Roman law 1a the

source most 11 ely to oon‘cain ‘the reason of the ‘bhing' on

1) Ibm.’at"x:i:. Te
2) Ibide ab p. 24.

3) Ibids &t ppe 17 - 19
4) Ibid, st pe 30,
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rony & quection of intornationnl low «eees - Tho acimowlody -
ront of its imnortance a8 o subsidiary source of Ilnlor -
national law [has] becomo one of tho clarasteristic features
of Tritish international jurisprudenco."” (1 e Ancrioon
writors chare, on the wholo, the view of tho Dritish
publiocicts.® (2)

Louterpacht, though, clodrs that "t&m 1nf1uence :7°f tho
:ﬁmlish cq@éeﬁi&i 18 iidf: _coéxfma to Englichespoaidng
écuntrias" () and citeo to thic effcet the examplo oot by’ %
tho S?.viss-Balgi»m vriter 'Iiivieér. () Yot he Jédmi‘ss”ﬁwh&f )
"tho réic;n of tho [poaiﬂvmt acﬁbai’] ué.t"bha( 'emi 6£ tho
ninotoenth century 1s wnd1oputed seeses 1’6 1 otil1 pro =
wortaost toteger )

1) Ibide at pe 24, It 18 rather extraordinary that Angloe -
Azcricen Intornatlional lawyers coming from countiries whose
rmamicipal legal systors heave beon somevhat reluctant 4n
adopting Roman laow, are, on the wholo, moro inclined to
adopt Komanelow mw%iam for international law than jurists
orisinating from Durope where the influsowee of Romon law 1o ¢
- 8%l1ll strongly felt on the national legal level, - A detallod
. tnolysis of this startling phenomenon would oleaxrly po bo- |
yond the ecopo of this work. - It is not intended here to do |
norg than to drew attention to thim intripu

ing problom which,’
no doubt, dosorves a monogroph of its owne - - - -

2) Ivid, a% pe 290
3) Ibid. at pe 30
4) Ibide ot pe 31,

£) Ibide at p. 7 (written in 1927),
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A It moy bo fairly ccsumed that the general views hold by
the "pocitivists® end the adherents of "notural lew™, T0 - ’
cpoctively, o8 to tho opplicabllity of private-low concepls
and onmalogios in the £10l1d of international low, have boen
chapinz to a large extent tholr views s fo tho exlstenco
of international prescripbtion.

(2) Divorrence of the definition of nrezcriniion botween
the a'ontinental and Poplicsh lepal grstors,

ve turn now to tho vocond and rore specific reozoon whilch

ic Leliwved Yo account for ite dlvergonce ol opintion oo to

0 opplicablility of preseription in the oplhoro of inter -
national lawe It should be noted that the private lw :
notions provalling arong eclontineantal and amg;lmiw@pwm
writors roepectively, aas to the sxact wmeming of prescription,
coon to Lo &b vm‘ismca with cach other (as tho cubseguent
Jurxtaposition m, those ﬁiﬂ@re&m concepla of prescription is
intended %o c&m&mtmw). ' fms it would nos seem to bo $oo
"bold to say that, sluce the views of internatlional lawyers .

ere inevibably coloured by the notions y@@&;sn”'m ﬂmﬁm‘ o

ovm m’ciomsl l&g@.l ﬁyﬁtms. this v&rmma of wmapm as to
the zeaning of the &oetrin@ m‘.’ pmawiptlm mniei@al law
cmm bo rwmm mm 25 one of 'mm Wn r

ona for 's}m i
controvorcy relating %o imwmtiovml pmsm?ﬁm&. It: m
for thly reoson thm: it 1s thought umful to cemtx'wt Horan

3
[
b
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ana Inslich low in this perticular field for 1t 1o Eelicved
thht by doing so come of the roots of tho disputle ovezﬁanbiag
this pr;biem in international low noy te brought rore clearly
into light. B o

Y W gxmmmmaxx in Romen Lme_., N

Rom&a private law diatinguiehnﬂ betwoen two forms of
prshcriptianz

"Hgg@@@io mﬁ&nﬁ 'tha acquiaitiun ot awnar&hig by con -
tinued po*a%&aian tar & oartain.tims’ (*) end wag avaellsble
8s a mode of asqaixing titl& to property in cases "where &
pczgon.ia 1&.9@ss@saicn af pr@@axty'aa ownor tub without .
legal $1tle." (2) Aseax&inb to tidp doeurin@. the posgoscor
Jueto t§§§&gkaﬁak‘gmf 188 (33 during two years of land and’

1) Jolowics, Ili
ﬁnﬁ cﬁitiaﬁ,

a7, 3rd odition, 1952, pe 116,

3) Tho roquirement of paa& faith was ai@yanﬁ@& wi%h in cortain
023@@% caa¢ cﬁgﬁa. saaa a8 usuoaanio pro horod
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during ono yoar of z,,ovablcs acquired a property m tho lend

or rovebles whicn had not ;reviomly tolﬂm:ed to hi.,‘ (“)
T40 m tution of umuespio was cr:lf*ima;lly co.\afima to

nroodd I Italdca cma was waila‘ole colely fer Poraa oitize‘w.

I‘a wvos *xtended ilater to tho provim:cs mmo it mcmo mcm

undoer tzm nm:a of "mmamia Tonod .,car*porﬂ a‘ .‘hxs’ainitm |
bmnded to{:et}.er thaaa two inati‘tutiens and emfor“ed the
risht of pz-operty on 8 person w:wo lma. roseess ad. rovables fcr

throo yeors asd irnovables for 'bm Jeaxro irter;gammnwﬁ end

*won Sy ycaz's intor abamwa, providcd m; tro otawr z'aouire-

ronts esaantwl for tle operation o*“ u cmma ar pomammm
lcmLi tomporis ware oomued x.it'u (2) "

~ Timy both usn g@;g mm pox m”mo 19,@1 tmem eavri"car
upon a persan tha right az proparby w“ia"x & a e:lm m*t have ’
previoualy, curing ’th@rsby &n orif'inally dafoo*hive ‘ti‘bla. f
u%hwammw%hyaMﬁmewmawthmtmlmmJﬁ

wvhiich 1o fizxed by low,

. In eddition to tmm two forms of ;ar%cﬁption thoro vma |
111 @m'ame mogmx ma. of pmmmpﬁm. mﬂaﬂm Lo 4n tima.
m.wn wes avellablo when the oxwm of mmwmm wag, m

capabm of pmf. 1.0 when mey could m@mlm that it

hml Lelon{;m to another pereons This Iind of pr%emg:twn,

1) Leo, opecite ot pe 119.
2) Sco 1bid, at p. 121.
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Imovn ac “vetunotag® or "mf;ifmit (1) docs not in itooll?

confer o right of property on the possessor, tut raloes o
presunption of possescion in his fovour, thus relying on a
principle reserbling the vwoll-lx:owm lessl waxin “"ormdn

proosurntur rite ecpe sota.® Ihis prosunmption is not irre-
tuttablo cad *fects which indicate an unlewful origin, xobut
tho precumption of irmemoxriality.® (2)

- It should be rentioned, however, that while ugueap 1o

end pocsessio longi ferporls wers rosortod to as golely
privoto~law institntions, yotustas, oa the other hand, found
1ts cpplication rmainly in ceses in which‘zighw of publie
choracter were affoctod (oo« tigi:\ts rolating to public ways
or watercoursos). (3 )  Horeover, iho dootrine of vetugtos -
owing to 1ts limited scope of spplicotion in daily life - has
in fect ocoupled a rather subordinate place in Moman jJjuris -
prUdsncos.

2) lmnhw& n f’“r’m. 8th Mtim. 1911

vole Iy Do O 'O LAC mm 8ayss "Patsachen w&laha
eine wmahtmam mtam&mg daxrton anth Aiten :
ummmm&mm. e f ' {“T e M@. .

3) Ibid. at Pe 379.

....
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D.__Eregeription in 'Eit%{’}.iﬁh Im;,

Bnglit:h ma ﬁstinuui ches betwaen cormon law pmscnption
and proceripdion under the Presoription Act, 1832, AL comron

low "the bocis of prescripticn is that 12 long enjoyment of a
rigik i showm, the Court will strive to uphold tho Tight by
rrecuring that it hed o Jowful origsin.* (1) c
As Lo the length of ¥Time req‘.xired for the establimom

of a preseriptive title "the concluslon raacmcl by the
Couzts wng that {= pcruon] muet have enjoyed tho righkt for
tire :!.memria;", (_2) ory as 1t hos boen caldt "during tho
tino whercof the mepory of man yuncoth not to the cantrary. €3
chal i:zmary‘_’ wos related boek ag Iax_;saﬁa? (.00 the |
fizct yoor of the reigm of Richard I) and, beomuse of the |
ir’poaaibili‘by of literally fulfilling such a requiroment,

the couris imve showed twmsalvw willing to presurxa that
cm;}a:,mmt hm lastoed from 1189 if proof has been faxthcumimu
of tn oetual enjoyment Lrom as far as living witnocses could
sposlke (4) | 4. peried of twonly yeors would usually be

1) Hegazzy end ¥iade, Op.cits at Pe &oa. "

2) cmsmim, 10 Modorn law Qﬁ @g@. W, a«:;a ,@am@,

1958, at pe
3) Co. Zitt. 114D

4) Chesliirae, op.citse ot pe 472,



sufficleat vo raiso suca a premzrytion. (1)
~ dhdg niosuwtion of "rc"ula:rity s 02 which cormon low

pw::criwion ie hzmod, ha:z ;.sun:l 1o mplicaticm aloo in the
foxru of 'i.he’) Legek fiction of the "lost grant®, whieh precuncd
uw exio tﬂu@@ ol g_,ran*'c.s 11;1 cemain cazcs of long* enjoyment of
rigte” (2 ) | o o

_ Eollwlna- tho pat‘tern ﬁe't; b,;’lacmml hiw. Boplich law o -
reguires Lfox thé operation of preseription the user to bo as

of right (mc vi, noe clan, noo nreaario).

Ouing to tha deficirancien inhorant in the prescription
et cw"on law - in par‘tieulw the aLfficulty of persunding
Jurics to presume gronts o hove been lost when they lmow tlhds
was nod drue - tho Presoxivbion Ack, 1832, was onacted, ()

Scebion 2 or the 4ot provides, inter olia, that an o asonent
which hnd been enjoyod withiout interzuption for e ‘poriod of 4-0

yoors chall be dmmd abwlu‘w and indofeasible wnloss it wos
on,joycd Ly sore eomant or wri*‘"tcm agmwmﬁ (4) o |
Nowover, iv ahauld w Loxz v m mind thet "the Aot m only
auppmmammy to the caman 1&@1 - 1% provides o m&i‘&imm
nethod of c...&imiﬂg @M@mnm sese If, for mt@mm. the

1) Dexling v cm . (1%4) Fo md ¥uy Do 329 ot po 334,

2) Lalton ve Anpus & Co, (1881) 6 A.C. . ’
Lord FeOzBrco. » Pa 740, at p. 804, per

' 3) Megaxyy ond Wedo, op.oit. at p 811, |
4) Chophiire, Og».cit. ot p. 4T7.
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clotrnaat is uncble to show enjoyrent for a statutory poriod
eeseees ho may oilthor prescribo ot cormon low or invoko tho
doctrine of tho lost grant,.” 1

Inglich law, thorefore, otill conceives two kinds of
proscription, in coch of vhich tho $ime factor fulfils a
difforont rolo, In prescription ot cormon law the lapse of
timo 18 of prodbetive valuo in that 1t contributos towerds tho
strongthoning of tho presumption of regularityy in ﬁtaxutory
proscription, on tho other hand, ihe lapse of o cortain
period of ¢imo fixzed by the Act 1o indispensable, sincs timo
is o conastitueat oloment of statutory proscription,

C, Conclusiono,

Fron the foregoirg eoﬁparissn of prescription in lonan
and Eaplich low tho following conclucions nay bhoe dravmsg

In Ronan law the tineo Lactor 1o a constituent oloment
ord thus of cverridingyimydrtnnc@ both in usvesnio aod 4in

noggocsio lonr

porlg, whilo yotustas, being an inetyurment
of tho law of evideonce, is only of rinor significaoncej tho
roverse is true of Buylish low.  Here the a@mmanﬁlgw‘netima
of preoscription still provalls.  Erescription is rﬁg&r&@&'
e0 boiny basieally o tool of the law of evidenco, and

e T i

1) Ibid. ot pe 483,




ptoatutory presceription, which is rost .a.’.‘&:in" té uoueapio and

pogseasio lonst tornoris 18 only mpplemntary to cormon lew,

7 Concequontly, Mtermtional lawyors trained in countrien
vhooo leogal sysctoms are rigidly rodelled on Roman low pattorng
£ind ooro difficulty in roconciling tho oxistence of pro =
seription with a lock of & defindte period of tiro fixod by
low, cinco the timo footor 1s for them an essontinl olemont
for the opecration of preseription. Jurists orisinating from
cormon low countries, on :0 othor hand, epperently haviny
in rind the doetrine of prescription at cormon’ law, tre leos
irprecoed by this d1f£ficulty. Thup it is not unlix cely that |
whon ro:femnco 15 nmade to the doctrine of prese«rip‘aien. the
rinds of all lawyers aro dominatod by certain private lew
concopts drawn from thoir rospective rumioipal legal eyctors,
The rooult is that misundorstandings erise which tond to
confuce the iecues involved in this rather controversial
riold of international laow,

It 18 therafora not altogether snrprwmg that a writeor
and mtamtional_ lawyor of high distinetion has rone o fox
ea to suzgest tho complate Wdomwt of the texrm “pro -
seription® and its substitution by m«w tm “wwalmwmn-
mlummg this chaxye in teminology ‘ay saymg; ‘c}mt "*&o
avoid uselwa discuwion. the tm ‘consolidatlon! 1g




proforzed to ‘cequiattivo proccription®*. (1)

IV Doctrinal roasons for tﬁo o 1wtaﬂco ot pr@merintio%
in Intermeoetionnl Lovw, ‘ ‘

A'variety of reasons hhs been advanceﬁ in the wvritings |
of publiciata to Jumtify fraa taa doctrinal goin$ of viGW'-
‘tgs cxiatence of prescription in 1ntcrnational low Iiret
and fcremoat among them iﬁ the nea& te pxwaarva 1n eruabional
ordcr and atability, since tae rapudiatiaa of t;e doctrine of
prc»criptian wauld &ntail, in Gwntiua' hcxds, 'aﬁvary in - .
convenient aenclusian that caqtraveraies concerninp hingdown
and ‘theilr boundarios are not exﬁinﬁuiwhaﬁ by any 1&@36 of
tine.” (2) ; o Do ,

Vattel veim@@ thm Bano uyininntby @aying that “la ,
'tranquilgta des peuples, le Salut des Itats, lo bonhour du
Genr@-humain ns sauffr@nt yoinﬁ que les Rousosplonz, 1'Limpire
ot los emtres droits des Latlona damﬁuxanm 1naertﬂinﬂ. ﬁajata

n canﬁastatian et taujaurs en etat d‘axcitex deg gu@rrea
uanblantas.‘ (3)

1) Do Visschor, ZWoory end Roality in jublio Intornoblonal law,
(translated 1 m the French by T.5- Cor

by Felie COTLOLE) Gt {3y Do 154
2) Grottus. §*w;;  Dolll ac Pacis, trenslated by uhﬁwall.
853, ook IT, chaptexr iV, a&a“ian Is

]

3) Vattel, Urolt des Gens, Book II, chapter X1, aaa%ion 149,
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This reeson is given also by Andinot, (,1) Frouchille, (2)
211, (3) Horshey, () Lawrenco, '(_5) Linaley, (5) Tiyo, )
Oppontein, (8) ‘Pmllimora. (9) Verym&, “0) Woctlelo, ‘(ﬂk)‘
ond %‘.’Ema."scn;‘ (12) ;

2) Fouehille, Troite do lrolt Intornationsl Fublie, 83h cod.

192%, vole. T. part Ll, pe 167.
3) 111,

Troatise on Intormatl onal LOY 3 ath od. 1924, PQ 143
4) Herchoy, The I
Pe 180,

$) Lauroaco,
nmtion T84

ho Princivles of Internationsl Low, Tth cde 1923,

8) Oppenh a:!.m. m.cit.. vole I. P. 76,

1 879 s Vol.

1934) e 35




. Iar Or'i:ol'm (1 prc*“arimion m baﬁa& on tho theory that
a u%;a ...1:::’»1 }:.a& mﬁ.ntaima order in a tﬂ%t*am end
amlsma 1%, was en *1&1@& to z:w&mig,ﬁ’cy over it rominost tho
forner ?Qaﬂ"‘ﬁﬁﬁf who mg:l@emﬁ trat "c@*rxi:har‘;. (2)
. Crottus nemtiens oo on odditiond reason the prosuncd
volunt ﬁr? abandonment of tho former pocoescor's rights, cince
'311@&33 for a longta of tire will lesfa goen oufflcient to
imi n‘csmﬁamz wm of ow: wm&?.ip » (3)

N éwaﬂﬂ athsr reasons %hn% cro oocantonslly sdvancod ene
&iﬁ nt ?aﬁ*ian tho ewgawmnt awﬁaruih%'ﬁﬁ'wﬁiaﬁ*ﬁréﬁaxigﬁiﬁﬁ
3.:3 “tm puzzirs*wm for raglizonce®, for *time wus eoetnst
*:. -0 mwlﬁza‘% m:i’; t‘mﬂa n‘iﬁm e aﬁx@l&m of ¢ mi& rﬂ.f*‘ﬁ*ﬁm’ *)
*‘f, chﬁx& &u&iﬁﬁxaiﬁ%wxa thot tza r&m& w&aﬁﬁﬁ faﬁ %Ma

1) Sr*s‘:ﬁm. Iaw loyons a* Mwmﬁii@! ﬁ**m 4 onr]

a){%ca ta tho

pozo of gaﬁz ‘:my};ﬁaﬁ amzzim at §z; 31 wad némwm’rf
%1&3&@1 lrolt Intornatio Publie, in 3 ADJG

| : ; 1 ey w&& advonosd 1%*
tho tzmw& %% m'a Seoratary m‘f State i‘}lzaw An a dutier o

s iz' Jullizn %mﬁﬁf& a. &ﬁﬁﬁﬁ 1“’ ﬁms:a 1 &39&. &%3 mww mz :m Eﬁ!
ﬁﬁw! I’Q 1*”8‘8; ; s i

3) S&mmua, opacite book :x, am@. m, a *?m “gea olso
- Jattal, ©pscits ool II, chaps XI, moo. 1403 6o eloo

e ;::isa, mmiﬁ* a?: PPe ﬁmﬁﬁ and i&;&m@t, iﬁ%;ﬁiﬁ; &"“
He

é‘)"gywﬁﬁﬁi Do, Xs@ ’éﬁm m ?mmﬁ%
;o200

ig Anmide “éﬁ. by f‘%ﬁigg,‘
Hedy weo & ﬁ;@wﬁwww, !Bﬁv%ﬁi%y m: mzq, -
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cxistonco of proceription im that the lepso of tire nules 1Y
incrossingly difficult for o cloimant to gupply any positive
evideneo o8 to the originc of his title. "1)

M1 these arpuments, while vndoubtedly containing olo -
rontg af-yrae'tiaai wisdon mnd expodieney, Soo: to igmore tho
foct that, am«aw considerations of $his kind might well
"‘m’*’f’l‘l’:\f&f‘shé doctrine of proscription in any given legedl
systen, 1% is not ho principlos m:émmta thay in fact
introduca this &ac‘&v*im into tho law, . Thin rossoning bao
therofora zmt mﬂb"% ‘the objoctlon, mg%l:gr, it m ’t}eliw;ﬁ..
that t"aﬂﬁ muming; mtmbmml yxwﬁmmim on puch .
aaatx;ma::. & "font ﬁm confusion ontre z'ammwﬁxs:i% o
da if*m!vl’imim, l&a mmmzsﬁ a‘emm&%m qui ﬁam; :%. va f&@m' .
ot sa retzam&immw maitiw ym’ m w&axzm mllmuim &m

Liato.® ( ) Yoro rwm*lf gmm 3% mm%&ﬂ a ﬁmz.w
viﬁw by minmi

ng that “eas& :E@ra&st& 9 j.lwami’a%&%
ﬁamﬁ ou zmis.mga% - E&ﬁr@i&a‘k 118 commn

‘mzmﬁw

mrimmm du droit interao w an mmmﬁaw an m-a.ﬁ:
‘imemm mm :}:“e l‘m wa&mm aimi - a‘m%xm{sm };fs.m &1
'&»aww les m m mﬁrm‘ on lm mwmw ,,eztx w:&‘iéﬁt
1& 'ﬁ%a ﬁ@ tma mmhw:mae ixmtﬁuﬁam mmi@m bi;_&;_{f ﬁf ?;

1) v‘@m’uf}ﬁ; {3"’?;&1‘%* &9 ?*t 36&

2) Cm%liwi, wzz&m@ ﬁzzmmﬁ.; {w“?i&} w}. is i‘s 3’*{3



dictinctos - principo do m*z»mtmmtiﬁté dog lolg, =
prineipo Pacta runt cexvenda - principe de la r@a@m&hﬂﬁé
intornationalo.® (1) |
. Tho ssmo outhor poes on to oy that "ltinstitution [ao

pmaexip*‘amn] DUDPOSO sesees UN otat coelnl iléj‘é_. m*mzzéa t
Illo muppose un systeme Juridique ovolud qui cosprand des
pracéﬂww a/mmies do crontion dos :'\égzl%;. des vetos o des
titres Juridiques susceptibles do tronaforer dos aroite,n (&)
tms 1% 10 not the abstract ddess waderlying tho dootrine of
F?%ﬁﬁ?ﬁﬁﬂi but *lo oyotene Juridiguo &m@. that enablos
any givon low o odopt tais\nzimﬁzazﬂgvpa:t,xa.ﬁaagafaga not
‘curprislng that anclent logel systems Ad no rocopnize the
institution of pmmmmm, 4 hes been. weam tf:r Iinto,

tha anai@m: 1@3&1 ::yst@*m of c}:xim, Indin m& lmma wmrm

this 1%%:1*;@19&. (3 ) Th right };:g an@@iﬁifm@f& %%%%%ﬁzm* iaxsw -

national 1&&*: in 1t prosout rudimentexy. %z&&iﬁim, VaB

- really. WA&?%& the. ﬁ%ﬁm of a “g;mt 3%:1%:{@;& ﬁ?ﬁ%ﬁ%

%ﬂi %m’-*xf%m don ?ﬁkfﬁ‘éﬁd!’@ﬁ Wamiw &w m@aﬁ;, é% mﬁm

"*) mia ea:%: m 33«. o eih G
3) I’»Biﬁa . i ST
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ot Cos titros juridiques puseoptibles o tramsforer des
droito.” o o ‘ |

48 for the theory of *tho pxéﬁ&ﬁyﬁiéﬂ of obandonmeont®,
1t would sppene that 1% rosts on a legsl inconsistoncy. It
‘overlooks tho foct that, 1f 4ho nbondommont of & disputed
taxxi%éﬁy' 15 %o o @mmcx, that torritory w%@mﬁmﬁw
bocoros ros rulliug and is 4hus opon to mwiwwim by

ocgupation, Exescﬁptim, however, i boced en %:1 10 YOVOrSo

ﬁ‘““"‘m“‘m' zm&ly. that tho previous ownor has no plven
w his rights, Shis 1o why “per 1o ﬁfﬁiﬁm".‘i{*ti&ﬁ va otro
maum un titro & l'ancontre do 1‘%1&3 wuwmm, e'&m-m

'ma iszmmméw ront do l*mae éa e&lni»aiu* ‘ﬂ In

_,amnx W“‘M‘%S W@ﬁ@xiﬁti’m ﬁ{ﬁ’“ﬁﬁ exe ﬁ.aqm»z;ﬁ ﬁa‘lﬁﬁy ?:fsr
advorse holding, {2) ‘
 the contention maami% tzz W urs:'; mwmwmmm zsm -
neriptim, ke mrdoipal ;:mazm;sﬁmw mmm %o “*zﬁ*
I’W&mﬁ”‘ﬁ o negliganco® 31% beon ﬁammée&& wi?fiﬁ‘l ’ﬁry ;iﬁwa
ml‘w a8 1"**% 200 Bg 16?%, t"‘h&ﬁ 3.323 g ".:h.ﬁz xsirwczripmm *&zfm
o w?%a e mim sg;m :m 1&1 imi 0t 0.

(1§3a). vax* xv. w; ﬁaa,

| ﬂ) 2 mgﬁ%’ of tho W%@wmzm ©f abendonzent has boon alco
« Boverely oriticised by Verykios, %*Qu o 8 Dy 2T, vy

‘ 'ﬁﬁ?&ali%it 13@0@1%?« ﬁ’ﬁ Fq éf}ﬁ, ﬁ;}ﬁ f;? fﬁaﬁ.ﬁ%; ﬁ*’fit@i%i ‘
‘ a’”pQ?dIﬁ EOR g
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o dho tyoot 1o Aiopulo eessesrenes Hlthoub thinldne
© 4% neconsory to dipouss the ver %@wﬁﬁ%&?
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