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Abstract

This thesis is a comparative investigation of how federal institutions accommodated
linguistic and religious identities in India and Pakistan. There are three explanatory
variables. The first is the history of self-rule for the principalities within South Asia;
tracing continuities in territorial autonomy from the Mughals up to independence. The
second is the distribution of linguistic and religious identities within the states of India
and Pakistan, both at the provincial and national levels. The third is the articulation of a
national identity in India and Pakistan. These explanatory variables are not independent
of one another; their interaction accounts for the different strategies adopted by India
and Pakistan in the formation and stabilisation of their federations. The differences in
federal design are calculated according to a scoring system that measures the degree of
consociationalism within the federal plans proposed before independence, and the
constitutions created after independence. The state-sponsored national identities are
distinguished according to their recognition of identities in the public and private
spheres. They are further categorised according to the costs for a non-dominant group
of being managed by this strategy. The three explanatory variables explain why
linguistically homogeneous states were created in India but not in Pakistan. It is argued
that this variable explains the stabilisation or otherwise of their federations. It therefore
confirms Wilkinson’s rebuttal of Lijphart’s claim that India under Nehru was
consociational. Unlike Wilkinson, it argues that the degrees of consociationalism that
emerged since the formation of the constitution have enhanced federal stabilisation
within India. It defines federal stabilisation according to continuity in state borders, the
number and type of secessionist movements, but more importantly by correlating the
effective number of linguistic groups at state level with the effective number of parties
in national elections. It concludes that federal accommodation of linguistic groups in
homogeneous provinces has enabled the party system to fractionalise in India and
Pakistan; an indication of the security of these groups. Where secessionist movements
have existed in India and Pakistan, their emergence is explained by the lack of security
for a group — defined on either linguistic or alternative criteria.
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Chapter One: The federal ‘problem’ in South Asia: an
introduction to conceptual debates

‘The combination of territorially distinctive segments and federalism’s grant of partial autonomy
sometimes provides additional impetus to demands for greater autonomy ... federalism has not been
markedly effective as a conflict-regulating practice’ (Nordlinger 1972: 32).

‘The question remains open as to what kinds or combinations of diversity are compatible with federal
unity and which kinds or combinations are not’ (Elazar 1979: 29).

Federalism is ‘significant at the beginning of a central government as a way to bring in regional
governments with the promise of autonomy. Once the central government is actually in operation,
however, what maintains or destroys local autonomy is not the more or less superficial features of

Sfederalism but the more profound characteristics of the political culture’ (Riker 1969: 142).

1.1. Comparative Politics

Any comparisons in political science not only have to justify the choice of case studies,
in this case, India and Pakistan, as well as the theoretical framework chosen, but also
justify the range of case studies. The two competing strategies are to compare one
variable over many cases, often using quantitative analysis — e.g. the relationship of
economic development to democratic development (Lipset 1971: Ch 2; Vanhanen 1997:
5) — or to compare certain countries with the aim of drawing theoretical conclusions of
potential wider applicability. ~The second strategy can be subdivided into what J.S Mill
termed the ‘method of difference’ versus the ‘method of agreement’. The ‘method of
difference’ strategy analyses cases with a similar background, but which differ
according to the study variable identified. In contrast, the ‘method of agreement’
analyses cases that share the study variable, but have apparently different causes (Mill
1875: 451; Van Evera 1997: 23-4).

This study adopts the method of difference approach. India and Pakistan had a similar,
if not identical, colonial background, and adopted very similar federal structures after
independence. This is what Van Evera terms a ‘controlled comparison’ (1997: 56-8)
and enables me to concentrate upon one important variable on which they differed — the
design of provincial units. The differences on this variable account for many of the
tensions within both countries and the relative success of India compared to that of
Pakistan. Comparing two countries within the same area increases the significance of

the conclusions drawn, by

reserving comparisons for countries that present analogies sealed by history or
geography. This strategy, known as ‘area study’, seems to ensure ... the control
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of those environmental variables the observer would like to keep constant in
order better to analyze the fluctuation of others (Dogan and Pelassy 1984: 15).
A binary comparison of macro-state structures with a common historical formation
rather than a wide-ranging analysis of n-cases of federations enables me to focus upon
the ethnic composition of the provincial units'. This strategy also permits me to
investigate the relationship between the articulation of the national identity of India and
Pakistan after independence, and the federal plans resulting from these conceptions.

Tilly argues strongly for comparative analysis conducted with a smaller number of

cascs.

On the whole, comparative studies of big structures and large processes yield
more intellectual return when investigators examine relatively small number of
instances. This is not because of the intrinsically greater value of small
numbers, but because large numbers give an illusory sense of security (1984:
78).
Binary studies do, however, suffer from the danger that antecedent variables will be
emphasised or identified as the main cause of the phenomena that is being studied.
While this has value for explaining a deviant or exceptional case, it limits the
applicability for wider comparative research. In addition, it runs the risk of
degenerating into descriptive narrative. Therefore, to increase the applicability of my
research to comparative politics, one of the methods used to test my hypotheses will be
quantitative. I utilise statistical equations such as the effective number of ethnic groups
adapted from Hirschman (1945: 159), Taagepera and Shugart (1989: 78) and recently
applied to explaining stability in democratic federations by O’Leary (2001a: 289). 1
also develop a formula to assess the difference of degrees of consociationalism within

the federal designs promoted before and after independence. In so doing [ increase the

comparative value of my research.

Finally, my thesis performs a macro-level analysis. A concentration upon macro
processes is essential to understanding the nature of the federal design, as well as the
way in which it has operated within South Asia. I have not conducted a detailed case
study of ethnic movements, secessionist or otherwise, within either country. As

Skocpol advises, macro analysis is possible (and desirable) as long as excellent case

! In this chapter ‘ethnic’ is used as shorthand for linguistic and religious identities. T}}e.deﬁnition of an ethnic
group is contested (Glazer, Moynihan et al. 1975: 18; Smith 1997: 28-31), Although it is necessary to unpack
these identities as Connor (1994: 100-103) and Manor argue (1995: 120; 1996: 460-463), it is not necessary to
do so here. They will be separated in later chapters.
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studies exist, upon which the researcher can build (1984: 382). The use of secondary
source material is essential to conducting such a wide-ranging study — both between the
two countries, but also over time. In the cases of India and Pakistan, many thorough
and informative case studies of the many ethnic movements exist (e.g. Marwah 1979;

Ganguly 1996; Mitra and Lewis 1996; Bose 1997; Singh 2000; Phadnis and Ganguly
2001).

1.2. Methodological technicalities

A study of this breadth raises many challenging methodological questions arising from
the choice of countries and conceptual framework. °‘Every researcher decants reality.
But such a decanting is a necessity for the comparativist, who must have a theoretical
orientation from the start’ (Dogan and Pelassy 1984: 4). My hypotheses are discussed
in more detail later. However, what specific methodology do I use to test them? The
methodology used has to be relevant and pertinent to permit valid testing of the

hypotheses.

Firstly, I pursue a qualitative analysis of the documents surrounding the independence'
struggle, focusing upon the policies proposed by the Congress and the League. The
statements I am most interested in concern the position of minorities and non-dominant
groups and about institutional structures of managing diversity. I categorise the
statements according to the extent to which they permit the recognition of identities in
the public sphere. This categorisation enables me to determine the state strategy that
was adopted to manage these identities. It also enables me to assess the relationship
between the identities articulated before and after independence and the changing nature

of the federal plans that were proposed.

Secondly, I analyse documentary evidence. I evaluate the British constitutional plans
before 1909. In addition, I scrutinise the documents produced by the major players
from 1916 until 1946. This facilitates analysis of the constitutions produced after

independence, and subsequent changes in the form of the federations.

Thirdly, I conduct a quantitative analysis. Many quantitative studies suffer from the
charge that they are spurious and superficial, and while they may establish correlations,

rarely definitively prove causation (Di Palma 1990: 4). However, while the researcher
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has to be transparent about the coding used and reasons for the variables chosen for
analysis, quantitative studies remove the difficulty facing the area specialist; that
everything is specific to one case. I use interval-ratio, ordinal and nominal data. The
quantitative ‘heart” of my thesis is based around correlating the ‘effective number of

ethnic groups’ in a unit with the effective number of parties in that unit.

1.3. Comparative Federalism and South Asian Studies

Many excellent contemporary case studies of either India or Pakistan exist (e.g. Vanaik
1990; Brass 1994; Waseem 1994b; Samad 1995a; Khilnani 1997; Corbridge and Harriss
2000). Books on South Asia as a whole proliferate (e.g. Ahmed 1996; Mitra and Lewis
1996; Bose and Jalal 1998; Harrison, Kreisberg et al. 1999; Phadnis and Ganguly 2001).
Although many of these texts provide valuable insights, and are invaluable resources for
this thesis, they rarely provide macro-level analysis. If they do, as in the introductory
chapter to Mitra and Lewis, they do not concentrate upon federal institutions and
design. Surprisingly there are few direct comparisons of India and Pakistan. This
omission is even more startling given the huge differences between India and Pakistan,
both in terms of democratic development but also the religious bases of the two
countries. Unfortunately, these differences are the reason for the lack of explicit
comparison. The best approach to conducting a rigorous investigation of the two
countries is to start the analysis in the pre-independence period. This automatically
poses the question — what explains the differences afterwards? It is significant that the
two best comparative frameworks of the two in recent years come from historians. Any
comparative study of India and Pakistan written since 1995 inevitably confronts Ayesha
Jalal’s ‘Democracy and Authoritarianism in South Asia’ (1995), and more recently the
introductory chapter to lan Talbot’s ‘Pakistan: A Modern History’ (1998) and
‘Inventing the Nation: India and Pakistan’ (2000). Both authors argue that it is possible
to compare the two countries, but justify the comparison from different perspectives.
Jalal argues that India and Pakistan can be compared as a result of the shared colonial
viceregal tradition. She discerns elements of authoritarianism in both regimes, as well
as the rest of South Asia, despite the outwardly very different democratic trajectories

(1995: esp. 4-8 and 249-257).

Talbot in comparison, while not entirely rejecting this view, argues that the differential

colonial inter-penetration of the areas that came to comprise Pakistan in north-west
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India explains not only the different democratic development between the two states,
but also differences in democratic development between the two wings of Pakistan
(1998: 55). Both approaches are more complex than has been set out, but both come
from an essentially historical perspective. They do not explicitly concentrate upon the

federal designs, although any comparative analysis of the two states inevitably touches

on the issue.

To my knowledge, only Jai Prakesh Sharma (1987) and Swarna Rajagopalan (2001)
have attempted a post-independence analysis of the two federations. Sharma’s ‘Federal
Systems of India and Pakistan: A comparative perspective’ was published in 1987 and
is dated enough to warrant a follow up. More substantively, as well as being very short,
the book does not provide a historical analysis separating out the differing colonial and
historical legacies of the areas of the British Raj which came to comprise India and
Pakistan. A more complex historical analysis is required to sustain a careful
examination of the nature of the provincial units that were created within the newly
independent states. Although Sharma discusses the linguistic question, which any
comparison of the two federations inevitably has to do, he does not concentrate upon the
identity politics behind their creation. Additionally, Sharma is more concerned with the
relationship between centralisation and democracy than with ethnic conflict regulation.
He argues, despite his comparative analysis, that because Pakistan’s federation exists
without democracy it is rendered virtually meaningless (1987: x). As will become

evident, I dispute this.

Rajagopalan’s ‘State and Nation in South Asia’ is closer in scope and aims to this
thesis. Rajagopalan compares India, Pakistan and Sri Lanka. He argues that the federal
form, especially the design of the provincial units, is indicative of the identity of the
state (2001: 56-57). This study concurs with his approach. However, Rajagopalan does
not address pre-independence federal forms or the preferences of Congress and the
League in relation to these. He is therefore not concerned to explain the differences in
federal design after independence or to relate these to the changed ethnic composition of
the two countries. Finally, although he is concerned to analyse three areas of conflict

within the three states” he is not concerned with federal stability per se.

2 §ind, Tamil Nadu and the Sri Lankan Tamils.
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My thesis proceeds from an essentially historical standpoint. How and why did these
two states, product of the same colonial regime and partitioned by that regime, pursue
such radically different paths in reference to the design of their provincial units?
Although there is more than adequate material to treat both countries separately, this
does not and should not preclude comparative work. South Asia has generally been
seen as a ‘place apart’. The existence of caste as a ordering principle of society is one
of the most obvious ways that India stands apart from the rest of the world. Both India
and Pakistan are extremely heterogeneous and complex societies —- India is perhaps the
most heterogeneous country in the world. A comparison of India and Pakistan with
countries outside South Asia requires a rigorous framework in order that antecedent
variables such as the role of Hinduism and Islam are not given unwarranted emphasis. I
argue for an historical approach akin to Jalal (1995) and Talbot (1998). Unlike them I
concentrate upon one specific element of comparison — federal development and
structures. India and Pakistan since independence provide excellent examples for a
comparative analysis of federalism as an ethnic conflict regulation mechanism. As well
as being very heterogeneous, at independence they had similar constraints: they needed
to pursue economic development, state building and nation building. Both were
products of the same colonial regime and similar, if not identical, institutional
frameworks.  Yet despite their similarities, within eight years of independence
important differences developed between them that had profound implications for
federalism as an ethnic conflict regulation mechanism — specifically the ethnic
composition of the units of the federations. There has been little research on a
comparison between the two federations, and little material exists that explicitly
compares India or Pakistan’s federal systems with those of states outside South Asia.
Hicks (1978), Horowitz (1985), Islam (1990), Arora and Verney (1995), Crook and
Manor (1998), Verney (1995), Copland and Rickard (1999) are the exceptions. One
reason for this is that India’s federation has been described as ‘quasi federal’ (Wheare
1963: 28), as ‘unitarism with a high degree of decentralisation of powers’ (Gangal
1962: 248) or ‘prefectorial federalism’ (Rajashekara 1997: 246). The fact that Pakistan
has not been democratic for much of its existence partially explains the lack of

comparative federal material.

The composition of federal units is a crucial yet contested feature of federal design,

especially in relation to its status as a method of ethnic conflict regulation (Watts 1970:
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32-34; Vile 1982: 222-223; Horowitz 1985: 613-619). As both states are ethnically
heterogeneous and issues of provincial design recur in the political debates within the
two countries, this increases their value as a subject for comparative political analysis.
While there is a danger within political science of applying ‘western’ concepts and
structures to societies not possessing the same values, a contention in this thesis is that
federalism and federal structures are not alien to post-independence Indian and
Pakistani society. Khan even goes as far to argue that the British disrupted India’s
federal development, evident even before the Mughals (1992: 37).

Tatu Vanhanen has already discussed the relationship between ethnic conflict regulation
and the homogeneity of provincial units in India. His ‘Ethnic Nepotism in India’ is
primarily concerned to explain levels of democratisation — why, he asks, has India’s
(in)famous ethnic heterogeneity not destroyed India’s democracy (1992: 3)? While two
of his dependent variables are similar to mine — the regionalisation of the party system
and levels of violence — he omits two important factors. Firstly, he does not look at the

rationale behind the creation of the federal design in any theoretical detail. Secondly, in

his analysis of the regionalisation of the party system he does not follow his argument to
its logical conclusion. Homogeneity of units may produce multiple regionally based
parties, vying for votes within that unit. Therefore, despite ostensibly similar
hypotheses, my thesis proceeds from different premises. I extend the focus both
forward (what dynamics occur in the party system of homogeneous provincial units?),
and backwards (what explains the formation and form of the federal institutions?). My
thesis is also explicitly comparative and makes use of the election data up to 2002 in
Pakistan and 1999 in India. The most recent election Vanhanen analyses is that of

1984, an aberrant election held in the wake of Indira Gandhi’s assassination.

1.4. Comparative Federalism

As well as contributing to comparative politics and South Asian studies, this thesis
develops the literature on comparative federalism. The literature is diverse — and can be
categorised into many different camps. To understand the field to which my thesis

contributes, two points of clarification are necessary.
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What is federalism?

Federalism as a concept and federation as a structure of government rest on the division
of sovereignty between at least two territorially defined levels of government, although
there can be overlapping jurisdictions of sovereignty. The division of powers between

the constituent units does not preclude the interdependence of the two levels of

government; it merely requires that for at least some governmental functions neither
level is subordinate to the other (Watts 1970: 11). This division of sovereignty entails
that federations have a written constitution and an independent Supreme Court to
adjudicate disputes that arise between the two levels of government. The territorial
dimension distinguishes federation as a structure of government from that of a
consociation under which autonomy is granted to groups rather than to territorially

defined units (although the two can, and often do coincide).

Many authors analyse federations as the institutional configuration of a process of
previously independent states coming together and amalgamating their sovereignty.
The citation from Riker at the head of this chapter is an example of this, as is Vile’s
legalistic definition of federations as a merger of sovereignty (1982: 218). To
appreciate properly the process of federal design in the twentieth century de-
colonisation cannot be ignored. Many of these countries created federal structures, as
did India and Pakistan, in an attempt to manage their diverse populations or to maintain
institutional continuity with their colonial past3 . Therefore, many motivations behind

the creation of a federation can be identified.

e to achieve administrative efficiency for reasons of size or complexity, especially in
territorially large countries;

e to bring previously independent states into one political unit, for economic, political
or military reasons;

e as an ideal in itself, connected to other ideological features of government (Verney
1995: 83), such as the desire to increase ‘democratic functioning’, and;

e as an attempt to reconcile diversity within the structure of a single country.

3 Although many states in the developing world explicitly rejected federalism because of its reputat.ion as a
state and nation-destroying institution (Rothchild 1966: 276; Nordlinger 1972: 32; Mozaffar and Scarritt 2000:
230-250).
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This thesis concentrates upon the last motivation. The salience of the other reasons has
diminished in the post-Cold War era, while questions of how best to manage ethnic
tensions have proliferated (as ethnic tensions themselves have increased and grown in
international prominence). As a method of ethnic conflict regulation, federalism is a
means to manage rather than eliminate ethnic differences (McGarry and O'Leary 1993:
4)4. Federalism often coincides with other strategies for managing diversity — such as
consociationalism and multiculturalism. Indeed, O’Leary argues that federations

without a dominant group require additional consociational mechanisms (2001a: 284-
285).

Although the distinction smacks of semanticism, it is essential to distinguish federalism,
federal political systems and federations. Watts’ discussion is clear, concise, and
succinctly sums up the debate. Federalism is defined as a normative or an ideological

concept, primarily referring to the self-government of a people. Federal political

systems in contrast refer to a broad ‘genus of political organisation that is marked by the
combination of shared rule and self-rule’ (Watts 1998: 120). This definition
encompasses federacies, confederations and other hybrid political arrangements. The
term federation defines a specific political system within the genus of federal political
systems. The very specificity of the system explains why definitional conflicts arise.
Watts defines federations as a compound of constituent units and central government.
This part of the definition is incontestable. A more contested statement is that ‘each

(government is) directly elected by its citizens’ (Watts 1998: 121).

What federations are not.

“What we mean by federalism is not a fixed point on a map, but a tendency which is
neither unitary nor separatist’ (Trager 1968: ix). As Wheare argues ‘federations must
desire to be united but not to be unitary’ (1963: 36). Federations therefore differ from
unitary states, but should also be distinguished from a confederation where the
constituent units retain their sovereignty, and form a union for limited purposes. The
division of sovereignty is what distinguishes federations from decentralised unitary
states such as the United Kingdom. Despite Scottish and Welsh devolution, sovereignty
resides with Westminster. The case of Northern Ireland since the 1998 Belfast

4 Although it is not the only method to manage diversity.
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Agreement is a more complicated case. The relationship of Northern Ireland to the
Westminster parliament during the operation of the devolved assembly can be equated
to that of a federacy (O'Leary 2002a: 307). A federacy is defined by its status as an
autonomous area, whose relation to the central government is federal even if the rest of

the state is unitary. Another federacy is the Swedish speaking Aland Islands that belong
to Finland.

Federations are also not the same as the consociational form of government advanced
by Lijphart (1969; 1977).  While the two have often been conflated and can be
combined, and it is arguable that consociational features are necessary to make a
federation successful as a means to limit the potential tyranny of the dominant group at

the centre, as Lijphart has demonstrated, there exist notable differences (1979: 509-
512).

e Not all federations are democratic, while consociational democracy, as defined by
Lijphart is’.

e Unlike consociational democracies, federations are not necessarily designed to
accommodate ethnic diversity. Some explicitly reject ethnic territorial organisation
or were designed before their federations became ethnically diverse such as the USA
(Glazer 1983: 275). Some federations are created for reasons of military security,
although not all federations necessarily follow this route, contrary to Riker’s
assertion (1964: 30).

e The territorial management of ethnic conflict is central to the federal idea ‘as it
allows for the expression of both diversity and unity’ (Gagnon 1993: 15).
Federations that are consociational can exist with heterogeneous units. However,
when their units are heterogeneous, federal structures do not provide territorial
segmental autonomy, and additional consociational devices will be required to
secure this autonomy.

e Consociational democracy not only provides segmental autonomy for groups, but
also permits a veto for groups over decisions of consequence for the group. While
federations guarantee a division of powers, the ability to permit a veto for groups is

dependent upon the type of powers devolved. Lijphart, (at least in 1979) is strident

5 Although consociations have precursors in arrangements such as the millet system of Ottoman Turkey which
were not democratic (Finer 1997a: 1170, 1196-7).
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about this point, a federation can only be a consociational democracy if all four
features of consociational democracy - a grand coalition, segmental autonomy,

proportionality in appointments and a mutual veto - are present.

Different definitions of federalism and federations.

While a basic definition of federations has been advanced, the question must be posed,
why bother to conduct a comparative analysis of federations at all? How can a set of
institutions so divergent across states be said to be part of the same phenomenon, let
alone analysed as such? Are all federations the result of historical accident and
circumstances specific to each country? If so, how legitimate is it to seek to draw
meaningful comparisons between them? What can such an analysis contribute to
comparative politics in general, and to the study of ethnic conflict regulation in
particular? Although a given federation’s institutional form depends to some extent on
what it seeks to achieve, to be analysed effectively, coherently and comparatively, basic

parameters have to be established.

While the division of sovereignty and the creation of at least two territorially defined
levels of government are necessary features of a federation, multiple variations exist.
The comparative literature on federation is as diverse as the phenomenon it seeks to
analyse or explain. Three basic approaches to comparative federal analysis can be
identified although some authors can be situated within more than one approach:

constitutional, institutional and normative.

a) Constitutional analyses:

The best-known example of a constitutional analysis of federations is Wheare’s

institutional and American-centric definition.

Does a system of government embody predominantly a division of powers
between general and regional authorities, each of which, in its own sphere, is
coordinate with the others and independent of them? If so, that government is
federal. It is not enough that the federal principle should be embodied
predominantly in the written constitution of the country (1963: 33).

Wheare’s definition proceeds from the assumption that certain levels of powers have to
be devolved for a federal constitution to exist or the government to operate in a federal

fashion. In his analysis only the USA, Canada, Switzerland and Australia could be
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classified as federations (1963: 33). This definition, and others like it, has resulted in
certain federations being termed ‘imperfect’ or ‘flawed’ federations, at least partially
because they do not conform to the American institutional configuration. This is
particularly inappropriate for analysing federations that were formed with a very
different rationale to that of America — especially for those states seeking to manage
their ethnic diversity. In contrast, Burgess asserts that it is constitutional autonomy
rather than any particular division of powers — the inclusion of constituent units within
the decision-making process - which defines a federation (1993: 5). To possess any
validity, constitutional analyses of federations need to be as non-context specific as

possible.

b) Institutional analyses:

Much of the literature fits into the institutional category to some extent, partially a
function of the imperative to delineate what is being compared. Even Elazar, a
normative analyst of federations argues that pluralism, his central value of federalism,
needs to be ‘institutionalized constitutionally’ (1994: 25). Despite the need of all
comparative work to define clearly the phenomena being compared, the institutional
definitions can be context-specific or possess broader applicability. = Wheare’s
constitutional analysis is an example of a context-specific approach. McGarry and
O’Leary provide a institutional definition of federations, but one with broader
applicability as the authors’ concern is ethnic conflict regulation (1993: 32). The four

features identified are:

o a codified and written constitution which demarcates the distribution of powers
and functions. A codified constitution in its turn requires an independent Supreme
Court to adjudicate disputes between the two levels of government.

e a guaranteed division of powersé. It is important to establish which powers are
allocated to each level of government and why. Not only does this permit the
analyst to establish whether a federation is centrist or decentralised, but also whether

it encourages multicultural practices.

6 There are many different ways that powers can be divided. Powers are always strictly separated between the
two levels of government. Yet some powers may be concurrent, as in India and Pakistan. In contrast, as in
Germany, policy-making and implementation may be separated: the centre is responsible for the making of
policy, whereas the Lénder are responsible for its implementation. A final method of delineating powers
between the two levels of government is to allocate residual powers (which are substantial) to the units, as in
Switzerland. All federations allocate residual powers to one or other level of the government; this becomes
significant when not many powers are constitutionally allocated to either level of govemment.
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e a bicameral legislature in which the units are represented within a different
chamber to those of the ‘people’. In such a chamber the smaller units are usually
disproportionally represented’.

* a constitutional amendment process that requires the consent of both levels of
government. This does not mean that every single unit within the federation has to
consent to proposed changes. In practice it has often been articulated through the
formula that a two-thirds majority in both houses of parliament (and ideally the

provincial legislatures) should have to be in favour before the changes are ratified.

While the above definition is a useful one and is less restrictive than others in the
literature, a solely institutional characterisation of federalism is fraught with dangers.
Federations vary between cases and an institutional definition runs the risk of excluding
from analysis systems that may not conform to all institutional criteria, but have federal
aspects. One example is that although most federations possess bicameral legislatures,
not all do so. Micronesia, St Kitts and Nevis and Venezuela are three examples out of
the twenty-four existing federations that possess unicameral legislatures. Until the
secession of East Pakistan, Pakistan also possessed a unicameral legislature. Therefore
the analyst must be ready to make exceptions and assess whether a state without a
federal constitution has federal governments. To accept this is to acknowledge that

federation is a specific political system that permits variety.

¢) Normative analyses:

A normative analysis of federal structures analyses federations according to the effects
that they achieve, and specifies what those effects should be. This approach assesses
the validity of the federation according to the extent to which it has promoted other
values such as democracy or multiculturalism. As Elazar argues, ‘the ‘given’ of
federalism is that humans are born free and that good government must be grounded in
a framework of maximum human liberty’ (1994: 26). Elazar posits an interesting
distinction between those who advance federalism as a means to an end, regardless of

what those ends are, and those who assess federalism’s contribution according to the

7 Although this over-representation does not mean that their interests will always be protected.

8 Wheare argued that the fact that the Executive of the Dominion in Canada has the power to disallow Acts
passed by a provincial legislature meant that it was a quasi federation. However, because the operation of the
government has not abused the central powers, ‘it is predominantly federal in practice...Canada has not a
federal constitution, it has a federal government’ (1963: 21).
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ends it seeks to advance (a normative definition). The latter ‘hold(s) that federalism is
designed to produce the highest form of political and human relationships’ (Elazar
1987: 80). This method of comparing federations runs the risk of excluding valid cases
for comparison, artificially limiting the range of cases through introducing the analysts’
normative values. It also poses problems for quantification — upon what variables will a
federation be measured as more democratic than another? Finally, evaluating
federalism according to normative criteria ignores the intended effects of a particular

system, and thus excludes other measures of analysis.

As has become clear, many authors fit into more than one camp. Even Elazar concedes
that ‘while the USSR may have been a sham as a federation, federalism has played a
major role in its history over the past 70 years’ (1994: 73). The limitation of all
approaches is that the federal form often has unintended as well as intended
consequences. An example of an author who analyses federal institutions according to
their consequences is Lemco — who is concerned with federal stability (1991: esp. 41-
48). This distinction between structures and consequences is a useful one. It lends
itself well to comparative analysis — either through a quantitative measurement of
identified effects, or through a comparative analysis of the differences in institutional
design and their posited relationship to dependent variables such as federal stability.
Uniike most institutional analyses, concentrating on intended and unintended
consequences does not presume a democratic federation. Therefore, although in
democratic federations all the constituent units should be included in the decision-
making process, and have to consent to constitutional changes, the absence of

democracy should not exclude a federation from analysis.

Why am I concentrating on federal structures?

My thesis adopts an institutionalist approach. It not only concentrates upon institutional
design and the rationale behind the institutional differences, but also measures the
intended and unintended effects of these differences in design. This study analyses the
likely effectiveness of a specific type of federal design within ethnically heterogeneous
societies. Nordlinger contests the effectiveness of federalism as an ethnic conflict
regulation device. He argues in the heading to this chapter that federalism is an
imperfect conflict regulation device as it is likely to increase pressures for secession

(1972: 32). However, federal structures have been invented and proposed as a solution
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for ethnic conflict, e.g. in India, Pakistan, Belgium, Sri Lanka, Bosnia-Herzegovina and
in Nigeria. More to the point, there have existed several successful multiethnic
federations e.g. Switzerland, Canada and India. Although there are many countries
where federations have significantly failed to regulate ethnic conflict, e.g. Nigeria in
1966 and Pakistan in 1971, it is my contention that those multiethnic federations that
failed were not necessarily fated to do so. Multiethnic states per se are not doomed to
failure; there are always additional factors affecting their success — this study
concentrates upon institutional factors. The main differences between federations
include, but are not exhaustive of, the degree of centralisation, the number and
composition of the provincial units, the degrees of consociationalism within the federal
design and the composition of the bicameral legislature. Following on from Watts, a
distinction needs to be made between federalism as an idea and federations that will

vary according to the country (Verney 1995: 87).

My analysis proceeds from the supposition that political institutions are autonomously
important in the regulation of ethnic conflict, and that ethnic identities are situational
The question what constitutes a nation or an ethnic group is hotly contested (e.g. Van
den Berghe 1978: 402-7; Gellner 1983: 2-7; Smith 1989: 340-363; Hobsbawm 1990:
14-45). The acceptance of one or other of these definitions influences what approach to
adopt to managing multiethnic states. Do ‘Basic Human Needs’ need to be satisfied
(Burton 1990: 36-48), or do political entrepreneurs need to be bought off? Suffice to
say that in South Asia and elsewhere, individuals have more than one identity that can
be defined by caste, class, religion, tribe, language, gender or race. These identities can
combine, crosscut or oppose one another. While ethnic identities are undoubtedly open
to manipulation by political entrepreneurs, these identities must have resonance with the
relevant population. The causes of ethnic tensions are multiple, as situational as the
identities which they seek to mobilise, and too numerous to catalogue exhaustively here.
Common causes derive from denial of recognition, reduced security and conflict over

. . . . 9
resources. Institutional design can address these issues’.

Yet as all institutions arise out of the power relations and existing cleavages in society it
is problematic to separate the independent and dependent variables. Which comes first:

a given pattern of ethnic relations or a certain set of political institutions? The question

% Even Vanhanen who espouses a primordial theory of ethnic conflict argues that ethnic interest conflicts have
to be managed institutionally (1992: 18).
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can only be answered historically. However, it is the presupposition of political
sociology, political science and of ‘new’ institutionalism, that political creativity in
institutional design is not reducible to previous constellations of interests, even if the
latter explain the receptivity of agents to new institutional designs. This reasoning
shapes my approach to federal institutions. Similarly, Duchacek argues that institutions
can structure incentives and behaviour even if federal structures are just there for show
(1991: 23). The breathing of life into the USSR’s federal institutions before their
sudden deflation was a recent and profoundly important demonstration of this argument.
As Meisel argues, federalism is a ‘technique’ which frequently creates loyalties and
states of minds (1995: 341). Horowitz, while arguing the same, reminds us that
institutions ‘have a more powerful influence on some incentives than on others’ (1985:
601). The institutionalisation of a territorial division of political powers creates
conditions for a new level of political debate to occur, both between the centre and the
provincial unit, but also within the provincial unit. This is why the design of the
provincial units is so important. The nature of this ‘political space’ in which political
entrepreneurs can command loyalty from their provincial and state-wide populations s
crucial for determining the success of a federal system in a multiethnic state. An
understanding of the institutional set up and ideals inherent in a particular federal
system is necessary to determine the likelihood of success in managing potential or

actual ethnic conflict.

Federalism as an independent variable consists of federal structures that promote
certain types of behaviour through the existence and the implementation of rules that
structure political actors’ incentives for co-operative behaviour. In certain
configurations, federations create political compartments for ethnic groups to govern
themselves. By so doing they secure their recognition, enabling the existence of ethnic
identities that do not necessarily conflict with the identity of the centre. A federation
permits dualism: loyalty to the unit need not detract from loyalty to the central
government. Linz and Stepan demonstrate this in the Spanish case (1996: 102-103) and
Elazar stresses the importance of ‘dual citizenship’” for the success of a federation
(1994: 67). ‘That the two loyalties must be there is the prerequisite of federal
government, but that the one should not overpower the other is also a prerequisite’

(Wheare 1963: 49).

-26 -



Federalism as a dependent variable is a set of institutional repertoires specifically
intended to structure political behaviour, e.g. where elites self-consciously create a
federation with the intention to regulate ethnic conflict. The unification of previously
independent units (Canada), re-arranging the political system of an already existing

entity (Belgium), or creating a new entity (India) are all examples of federal repertoires

as dependent variables.

The fact that a set of institutional repertoires can be both independent and dependent is
no surprise. Ideas and political conflicts help to shape institutions and their formation.
A dialectical relationship exists, and the rationale behind an institution’s adoption
cannot be ignored. As Mitra reminds us, analysts tend to concentrate upon the
institutional structures of federalism, without taking into account the fact that these

institutional structures are themselves often contested (1999: 1).

The concentration on federal design, development and effects has led me to focus on the
main variable in which India and Pakistan have differed in their federal development.

My specific null hypotheses to test are:

e There was no difference between the plans of Congress and League before
independence.

e There was no difference between the constitutions of India and Pakistan after
independence.

e There was no relationship between the changed linguistic and religious population
of India and Pakistan after independence and the nature of the federal form adopted.

e There was no relationship between the state-sponsored national identities in India
and Pakistan, and the nature of the federal form.

e There was no relationship between the homogeneity of a federal unit and the party

system in that unit.
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Chart 1.1. Diagrammatic representation of variables in hypotheses.

Independent Variables Intervening Variable Dependent
(compound) variable

P
»  National Identity \ FEDERAL SUCCESS
Ay N Provincial P ¢ Territorial integrity
Effective Number of / (Re)organisation e Party
Ethnic Groups fractionalisation in
homogeneous units
f e Number and type of
Institutional Legacies secessionist
] movements

Two debates in the literature have profoundly affected my hypothesis creation and
thesis design. Firstly, can a non-democratic state’s federal structures (such as Pakistan)
be compared with a democratic federation (such as India)? Secondly, why is unit
design contested between comparative federal analysts, and why has it proved so

controversial in practice?

1.5. Democratic and non-democratic federations.

A danger exists of comparing two states ‘based on a subject that is clearly more
appropriate to one country than to the other’ (Dogan and Pelassy 1984: 114). The
relationship between democratic and federal forms has been extensively commented on,
with many authors explicitly linking the two concepts (Duchacek 1987: 332-333, 354-
355; Burgess 1993: 5-6; Chryssochoou 1998: 1-20). Many authors argue that
federalism is inherently democratic (Hicks 1978: 4), or promote federalism specifically
for its democratic credentials, thereby espousing a normative appraisal of federations
(Elazar 1979: 47-52). Duchacek stated that ‘a federal constitution expresses the core
creed of democracy, pluralism, in territorial terms’. This is because both sets of
government operate directly upon the people (1987: 192). However, many of these
arguments ignore the existence of federations that have been of dubious democratic
repute (Pakistan for much of its existence), or those that have been ideologically non-

democratic and coercive, those of the old Yugoslavia and the USSR.

Can these non-democratic federations be analysed as ‘genuine’ federations? Riker

denied that Pakistan was a real federation (1964: 30). As the above debate on the nature
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of federalism made clear, many different ways of comparing federations exist.
Although most federations have historically been linked to democracy, they do not have
to be. A contention of this thesis is that although it has historically been linked to
democracy, federalism as a mechanism of ethnic conflict regulation can still have
resonance within a state, affecting the potential for state consolidation and the
accommodation of different ethnic groups in the absence of democracy. This is a
different question than whether such a federation would remain stable over time. To

make the debate clearer I have identified three testable propositions.

All federations are democratic

The first hypothesis is that all federations are democratic. Chryssochoou argues that
‘democratic representation of all participating communities is an essential feature
common to all federal entities’ (1998: 5). However, his analysis suffers from the
perception that constituent units need their ‘sovereignty protected’, ignoring the fact that
many federations are not formed from the consent of previously sovereign units, or
indeed, of the individuals within them (1998: 7). Another argument often made is that
non-democratic federations are not ‘genuine’ (McGarry and O'Leary 1993: 35). This
position can be justified from three viewpoints. The first is a normative position; that
federalism exists to promote other goals such as democracy. Therefore, a non-
democratic federation by definition is not a federation. The second is a more practical
one, made by those who advance institutional analyses of federations. This is that as
non-democratic federations do not represent the people at the different levels of
government, they cannot bring government closer to the people and do not devolve
sovereignty to the different levels of government (assuming that in a non-democratic
state, all power resides at the centre). As Duchacek states ‘federal noncentralisation of
political power cannot be conceived or practised without democracy ... Authoritarian

arrangements of territorial agendas federalism doeth not make’ (1987: xi).

The third justification is the strongest. The key problem with non-democratic
federations is that sovereignty is not divided if there is a supreme ruler. In the absence
of a division of sovereignty, the head of government can unilaterally change the
constitution, the division of powers, or abolish the federation altogether. While this is

true, it is important to remember that even non-democratic federations possess
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alternative sources of power than the central leader. President Zayeed of the UAE
cannot unilaterally abolish or radically change the federal structure without the consent
of the other rulers of the Emirates. Secondly, even though a non-democratic leader
might be able to amend the constitution unilaterally — federal effects still operate. It is
indeed hard to imagine non-democratic federations bringing government closer to the
people in any meaningful sense, and they certainly do not represent the people. It is
also true that the centre is technically all-powerful. However, many of these non-
democratic federations have based their structures of administration and rule around
federal structures, and more importantly, around the units that comprise the federation.
In the cases of the USSR, Yugoslavia and Czechoslovakia, at the time of the
democratisation of all three states, pressures for dissolution appeared. It is my
contention as well as of others such as Roeder (1992: 148) and Linz and Stepan (1996:
367) that the composition of these federations — either the number of constituent units as
in the Czechoslovakian case, or the creation of titular nationalities in the Soviet Union -
hastened the break up of these federations. The structure of the federation, especially in
the Yugoslav and Soviet cases influenced the creation and maintenance of ethnic
identities. In the case of the USSR, McGarry and Leiven argue that ‘the republics,
admittedly to somewhat varying degrees, became focuses for local patriotism and
loyalty’ (1993: 65)'°. In the old Yugoslavia, Schopflin argues that, ‘initially, these
newly established republics were no more than facades (but) ... (g)radually the
republics acquired identities of their own and came to see themselves as real loci of

power’ (1993: 183).

Both these non-democratic federations created effects in the realm of ethnic conflict
regulation, similar to that identified by Nordlinger — increasing pressure for secession.

Therefore, as Graham Smith argues,

while such federations as measured by liberal democratic criteria may be rightly
judged to be imperfect ... (t)o ignore this diversity is to limit our understanding
of federations and to impoverish comparative analysis (1995: 8).

If the institutional analysis of federalism is accepted, then the information in Chart 1.2

and Table 1.1 concludes the debate.

1 Bor a fuller discussion of the role of unit design in the Soviet Union Roeder (1992) provides a fascinating
analysis.
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Table 1.1: Democratic Status of the World’s Federations since 1900

Democratic Non-democratic Non-consolidated
democracies
1 | Argentine Republic Cameroon 1961-1972 Bosnia & Herzegovina
2 | Australia, Commonwealth of | Central African Federation (South and Comoros, Federal Islamic
North Rhodesia with Nyasaland), 1953-63 | Republic of
3 | Austria, Republic of Czechoslovakia <1992 British West Indies
4 | Belgium, Kingdom of Ethiopia 1952-1962 Congo 1960-1969
5 | Brazil, Federative Republic of | Federation of Iraq and Jordan, 1958 Ethiopia, Federal Democratic
Republic of
6 | Burma 1948-1962 Libya (Federal Kingdom of) 1951-1963 Federal Republic of
Yugoslavia 1992-2003
7 | Canada Malayan 1947-1963 Indonesia 1947-1950
8 | Germany, Federal Republic Mali Federation (with Senegal) 1959-1960 | Nigeria > 1999
of > 1990
9 | Germany, Federal Republic | Uganda 1962-1967 Pakistan 1955-1971
of 1945-1990
10 | India, Republic of United Arab Emirates Pakistan > 1971
11 | Malaysia > 1965 United Arab Republic 1958-1961 (Egypt | Union of Serbia & Montenegro
and Syria) > 2003
12 | Malayan 1963-1965 USSR
13 | Mexico, (United Mexican Yugoslavia 1945-1992
States)
14 | Micronesia, Federated States
of
15 | Nigeria 1963-1966
16 | Nigeria 1979-1983
17 | Russian Federation
18 | Saint Kitts and Nevis,
Federation of
19 | Spain, Kingdom of
20 | Switzerland, (Swiss
Confederation)
21 | United States of America
22 | Venezuela, Republic of

48%

28%

24%

Source: Encyclopaedia Britannica Inc. (1958-1999) and Central Intelligence Agency (2002).
Notes: Those federations in bold type are not in existence any more or have been superseded.

Some federations are democratic.

Following on from the above analysis, the necessary conclusion is that while not all

federations are democratic it is undeniable that some federations are. If we take those

federations that are democratic today, we find the statistics skewed even further from
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Table 1.2. Democratic status of the world’s federations in 2003

Democratic Non-democratic | Non-consolidated democracies

O 00 ~I N Wi —

[ e e e e
AWM BRIV~ O

Argentipe Republic UA.E Bosnia & Herzegovina
Australia, Commonwealth of Comoros, Federal Islamic Republic of

Belgium, Kingdom of Nigeria, Federal Republic of
Brazil, Federative Republic of Pakistan, Islamic Republic of
Canada Union of Serbia and Montenegro
Germany, Federal Republic of
India, Republic of

Malaysia

Mexico, (United Mexican States)
Micronesia, Federated States of
Russian Federation

Saint Kitts and Nevis, Federation of
Spain, Kingdom of

Switzerland, (Swiss Confederation)
United States of America
Venezuela, Republic of

71% 4% 25%

Source: Central Intelligence Agency (2002).

The classification of the federations as democratic, non-democratic or non-consolidated
democracies is itself problematic. Many states are hard to classify definitively. Both
concepts have meant different things to different people over time, and between
countries. Volumes of literature exist on both concepts. Democracy has been
minimally defined as the existence of free and fair elections (Huntington 1991: 6) or
maximally, requiring for example, human development and economic equality as well
as the existence of democratic institutions (Sen 1999: 9-12). Once it is recognised that
it is problematic to classify definitively a state as democratic or non-democratic, the

rejection of certain states as unworthy of classification as federations becomes suspect'”.

A more interesting starting point is not to reject the categorisation as a federation those
federations that are not democratic, or are non-consolidated democracies, but to ask
whether those federations which are not democratic are likely to be less successful in

managing their ethnic groups.

12 15 Malaysia to be classified as a democratic or a non-democratic federation? It lacks certain prerequisites of
a “full democracy’ such as a free press. Tables 1.1 and 1.2 classify it as a democratic federation, but I note the
problems here in so doing. As elements of its democracy are suspect, as seen with the recent trial and
imprisonment of the major challenger to Mahathir, Anwar Ibrahim, should it be categorised as a ‘false’
federation? To do so would follow those who analyse federalism in a normative fashion, the problems of
which have been discussed.

-34 -

Austria, Republic of Ethiopia, Federal Democratic Republic of




No federations are democratic:

L4

As the majority of the world’s federations are democratic, it may appear nonsensical to
say that no federations are democratic. As has been alluded to however, both federalism
and democracy are problematic concepts because of the variety of descriptions
attributed to them. Democracy can mean many things. At its most basic, it means the
rule of (cracy) the people (demos). Stepan’s continuum is useful to cite at this juncture.
He argues that federations can be categorised depending upon whether they are either
demos-enabling or demos-constraining (1999: 21). The thrust of Stepan’s analysis is

that one of the first federations — the United States — designed its federation in tandem

with one facet of democracy - that of the liberty of the individual. Federal institutions
were partially designed to prevent the tyranny of the government and the tyranny of the
majority. Therefore, primary emphasis was placed upon the separation of powers
between the centre and the states, equal representation of the states in the bicameral
legislature, and the policy scope of the second chamber (1999: 25-28). The United
States was therefore a demos-constraining federation. In contrast, Stepan categorises

those federations devised in the twentieth century such as India as demos-enabling

federations — placing emphasis upon the equality facet of democracy. In demos-
enabling federations, states are represented in proportion to their population in the
second chamber, fewer powers reside in the territorial chamber and more in the
popularly elected lower house, and the centre possesses more power than the units.
Stepan argues that both federations are equally democratic, but that demos-constraining
federalism as epitomised by the United States is not necessarily suitable for all federal
regimes. What is important for my analysis is that prioritising different aspects of
democracy - liberty or equality - created different types of federations, neither of which

is ‘less federal’ or ‘less democratic’ than the other is

Distinguishing between demos-enabling and demos-constraining federations helps to
link the arguments concerning the incompatibility of federalism with majoritarian
democracy. Analysts of federalism argue that a democratic federation, by bringing
levels of government closer to the people, increases the rule of the people. Particularly
in multiethnic federations, federal structures have been used as an institutional
mechanism compatible with national self-determination. Federalism brings government
closer to the people affected by it through the devolution of power to territorially
concentrated ethnic groups. However, by introducing a separation of powers between
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the centre and the constituent units, a separation of powers between the two chambers,
as well as increasing the policy scope of the second chamber, federations operate within
the liberal principle of limiting powers. Its institutional configuration therefore reduces
the will of ‘the people’ by restricting the operation of majoritarianism both at the centre,
but also by redefining who are ‘the people’ to exercise majority rule. ‘The people’ of

the whole state are redefined into ‘the people’ of the units for some decisions.

Wolterman’s argument that ‘mass democracy is incompatible with federalism in
principle ... (d)emocracies create unitary states’ is too strong a case, even for those
federations which are demos-constraining (1993: 136). Additionally there is no
democratic state that operates according to majoritarianism in its pure form, whether
federal or not. In practice, democracy has evolved to mean much more than simply the
will of the people. This is because of problems of defining who are the people, a
question especially pertinent to federations seeking to manage diversity. Democracy
has also been re-defined by its interaction with liberalism. As Parekh reminds us, while
democracy historically preceded liberalism, it was liberals in the nineteenth century
‘realising that the democratic tide was irreversible’ who re-adopted democratic
structures and adapted them to fit with the principles of individual freedom and liberty
(1992: 166). Federalism is perfectly compatible with liberal democracy. Although
federal structures work against majoritarianism they do not prevent it. This distinction
is important because no democratic system operates with complete freedom for ‘the
people’. To differing degrees, as with the federal typology discussed in Stepan’s
analysis, democratic states can be either demos enabling or demos constraining. No
democratic systems solely operate on the principle of direct democracy — there are

always elements of delegation. This is what is meant by representative democracy.

The fact that some federations are democratic while others are not is not surprising.
Rarely does a complete association between institutions within a state and regime type
exist (many non-democratic regimes still hold elections). According to my analysis,
federations do not have to be democratic to qualify for scrutiny. However, all the non-
democratic federations which have been used as examples in the analysis — Yugoslavia,
Soviet Union, Czechoslovakia and of course, Pakistan - have experienced the most
severe tensions in their federations at the moment of democratisation. Conceding this
point does not, however, mean that federal system design is irrelevant. Other non-

democratic federations have democratised without similar secessions — Nigeria being a
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prime example, although it frequently experiences severe ethnic conflict. Pakistan also
democratised after the death of General Zia in 1988 and held national and provincial

elections in 2002. Neither of these cases can however, be described as consolidated

democracies.

Therefore, the apposite question is not ‘is a federation a ‘real’ federation, if it is not
democratic’? The key question is, will federalism have an effect — or more simply, do
federal structures matter, and if so, how? This is very different from arguing that
federalism will be successful as an ethnic conflict regulation device in a non-democratic
state. The nature of the non-democratic federation, the locus of power and the ethnic
composition of the constituent units are also relevant. Tensions may only be forcibly
expressed when the country democratises. This is a ‘pressure cooker’ effect — occurring
when tensions simmering under the surface have not been expressed and
accommodated. Stepan argues that non-democratic federations are likely to break up at
the moment of democratisation because of this pressure cooker effect (1999: 19). In
contrast Duchacek argues that multiethnic federations will, in the absence of
democracy, increase rather than contain ethnic conflict (1979: 67-8). Duchacek

perceived tensions before the moment of democratisation. Therefore, one final

hypothesis has to be addressed.

For federalism to be successful as an ethnic conflict regulation mechanism does it have
to be democratic? If this were true it would be a necessary not a sufficient condition of
success because democratic federations have failed to stay intact, both in the moment of
democratisation as seen in the Soviet Union and Yugoslavia and federations with more
of a history of democratic governance as the Malayan Federation in 1965". In addition,
countries such as Canada and India have experienced secessionist movements and
pressures despite possessing consolidated democratic structures. However, the question
remains unanswered, would the non-democratic federations of the ‘castern bloc’ have
failed if they had remained non-democratic? The question of whether democratisation
was inevitable is a different one to whether non-democratic federations are doomed.
The evidence points in the direction that newly democratising federations face dangers

in so doing. Therefore as Stepan argues,

13 Discussions of all the wider conditions likely to make a federation successful are worthy of a book; this
thesis does not attempt to answer them.
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This risk is especially grave when elections are introduced in the subunits of a
formerly nondemocratic federal polity prior to democratic countrywide elections
and in the absence of democratic countrywide parties (1999: 19)™.

This does not mean that they cannot remain federal in the absence of elections.

1.6. The boundary debate.

Why is the constituent unit design contested between comparative federal analysts, and
why has it proved so controversial in practice? Many authors have alleged that
federalism is likely to increase pressures for secession rather than regulating and
accommodating ethnic differences. This is one of the main foci of this thesis. Within
constituent units mobilisation around ethnic criteria can manifest itself against the
centre if an ethnic group different to that in the unit dominates the centre. The primary
variable I seek to analyse to narrow down the debate is that of the ethnic composition of
the federal units. All federations presuppose the existence of units. The character of
these units affects the ability of the federal system to accommodate regional interests
(Watts 1970: 29).

Unit design is a contested variable, described differently by different authors. Tarlton
uses the terminology of symmetrical and asymmetrical federations to distinguish
between units which are a microcosm of the ethnic make up of the national state
(symmetrical federations) and those with units corresponding to the boundaries of a
particular ethnic group within the state (asymmetrical federations) (1965: 868-9). This
terminology is easily confused with the distinction between federations permitting an
asymmetrical division of powers. Therefore, to distinguish federations by their
provincial composition I will use the terminology of homogeneous units (dominated by
one group) and heterogeneous units (in which no one group dominates). In discussing
homogeneous units, it must be recognised that complete homogeneity, especially in
deeply divided societies, is unlikely’®. The Indian States Reorganisation Commission
(SRC) defined homogeneity as comprising over 70% linguistic homogeneity (1955:
Paragraph 783). Total homogeneity will be near impossible to achieve, especially in

border regions but also because of migration patterns. In addition, units can be

14 Although as already noted, this is not a perfect relationship, as seen in the case of Nigeria which had state
elections before national ones in the 1970s and did not split. ‘
15 Therefore I prefer the terminology of homogeneous rather than mono-ethnic.
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homogeneous upon one criterion, such as language but be cross-cut by religion (as in

the Indian and Swiss cases). This adds to the complexity of the debate.

There are many ways to constitute units within a federation and a state can adopt more
than one. A constituent unit’s borders can contain a geographically concentrated group
to create a homogeneous units as advocated by Watts (1970: 32-34). In contrast,
boundaries can deliberately cut across ethnic groups and create multiethnic provinces
within the multiethnic state as advocated by Vile (1982: 222)'°.  The USSR adopted a
version of this, with one dominant group in each unit, but ensuring that a section of the
titular nationality remained within a neighbouring province. This was a device of
control. Finally, in a federation created on non-ethnic criteria, ethnic composition is

irrelevant or non-existent.

In general, advocacy of heterogeneous units can be equated with those who seek
integration (where identity is relegated to the private sphere) while advocates of
homogeneous units are multiculturalists (who seek to promote or protect cultural
identities in the political sphere)'’. This chapter does not argue that one strategy is
normatively better than another, merely that if groups are territorially concentrated,
homogeneous units stand a better chance of accommodating ethnic diversity than
heterogeneous ones do. If groups are not territorially concentrated in a divided society
then consociational power sharing devices or behaviour are likely to provide a better
multicultural option e.g. in Malaysia where power sharing between different ethnic
groups is played out through the electoral system (Lijphart 1977: 153; Mauzy 1993:
106). The debate below sets out the main arguments that have been made against

homogeneous units. It then attempts to rebut or qualify their concerns and accusations.

1. The danger of minorities within the homogeneous units being victimised.

The first argument against homogeneous provinces is that there is a danger of the
inevitable minorities within the new units being victimised, either intentionally or
unintentionally. Elites trying to maintain their power base may seek to do so at the
expense of the other groups within the unit — mobilising one ascriptively defined group

against another. This applies to minorities who are minorities within the national state

6 vile discusses only ‘communal cleavages’. A closer reading reveals that he is subsuming ethnic and
linguistic cleavages within ‘communal’ ones (1982: 221-222). . ' . o
17 Vanhanen does not fit within these categories. His preferred option is for biological assimilation through
mixed marriages. His sub-optimal solution is to promote security through the creation of homogeneous
provinces (1992: 166-7).
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as a whole, or those who are a majority in the national state. It is of course almost
impossible without genocide and forced population transfers to avoid the existence of
some peoples who do not belong to the dominant ethnic group within the unit. This is
exacerbated by the migration of populations, as seen in Assam (Weiner 1978: Ch 3).
However, this problem can be circumvented if Beran’s recursive principle is applied:
ethnic groups should not be allowed to govern their own units unless guarantees for
minorities are respected (1984: 29). An enforceable Bill of Rights and central
government provision for education and minority rights can achieve this. These

provisions have been implemented in many federal constitutions, for example in India'®,

2. The increased pressures for secession.

It has been argued that ethnically homogeneous units increase the danger of ethnic
conflict. This is because of the resources and legitimacy that such groups gain from a
governmental power base. This is said to enhance the identity of the group and make

them more likely to secede. Maurice Vile argues that,

It is clear that where the boundaries of the member states are drawn so as to
coincide with communal divisions the likelihood is that the problems of operating
the machinery of federalism will be exacerbated (1982:222-223).
Nordlinger rejects federalism on similar grounds (1972: 32). Federalism is said to lead
to intolerance and disregard for the interest of the collective whole (Duchacek 1987:
120). The foundations of this argument lie in the claim a) that a less homogeneous unit

would be inhibited if a substantial number of its ethnic group would be left behind after

secession and b) that homogeneous units enhance separate loyalties.

a) through imbuing territorially concentrated ethnic groups with resources,
legitimacy and a power base.

The provision of a homogeneous unit enhances security and provides conditions for the
promotion of a dual identity and identification with the institutions of the central

government, which may inhibit secession. To argue that the coincidence of ethnic and

18 Another way to counter the argument about the danger of minority victimisation is to assert that victhnisatiqn
is unlikely to happen in homogeneous unit, as for mobilisation to occur, a threat needs to be perceived. This
however, is not an entirely satisfactory answer, as identities are situational and while a unit may be nearly
homogeneous on one criterion, it may be much less so on another. In 1971 79% of the Punjab popl}lation’s
mother tongue was Punjabi, but only 60% of them were Sikhs. In the same year, 67% of the inhabitants of
Nagaland were recorded as Christian but the largest linguistic group were the Ao — with only 14% of
Nagaland’s population (Government of India 1976).
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constituent unit boundaries increases ethnic conflict and makes secession more likely
assumes that there is a motivation to secede. This ignores the fact that federalism may
be successful as an ethnic conflict regulation device. If the security of the ethnic group
(as they define it) is promoted within a multiethnic state, the motivation to secede is
diminished. In addition, once security is enhanced, the federal institutions themselves
can attract loyalty, as well as the central government. Nordlinger argues that a state
should not seek to create actively a dual identity for fear of exacerbating violence and
repression (1972: 37). His rationale is that an uncontested national identity often cannot
be created from a common past, because separate ethnic groups exist within the same
state. However, the federal structures themselves can create a dual, possibly civic
identity, encompassing both central and regional loyalties. Cairns argues that the
central government should transmit messages of a heterogeneous nationhood and
identity. This should explicitly include those not part of the ‘natural’ ethnic majority
(1995: 35). Although federalism is rarely an end in itself, usually incorporating
strategic motivations, it should be the intention of the constitutional framers to seek to

create some affinity towards the institutions.

There can be positive reasons for staying within the federation - the benefits have

increased.

The most potent way to assure that federalism...will not become just a step to
secession is to reinforce those specific interests that groups have in the
undivided state (Horowitz 1985: 628).

This is an age where economic and military reasons for increasing the size of states
have diminished (although not disappeared). There are different interests that can be
promoted through federal structures. Economic interests in unity are fostered through
economic interdependence with the main state as well as a redistribution of resources.
Cultural autonomy can increase the separateness of a group but simultaneously reduce
conflict with the centre. Cultural autonomy to promote a group’s language increases
interaction with the centre if the identity is politically recognised and utilised as a
method of power acquisition at the centre (e.g. civil service exams). Finally, political

interdependence can be increased, either within a dominant party that represents

regional interests, or through coalition politics. It is worth noting that although all the

above have the potential to increase conflict with other groups who may oppose the
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reduction of their privileges or access to government; they are not necessarily zero-sum

relationships.

b) through the creation of separate loyalties.

Addressing the point that separate states lead to the creation of separate and antagonistic
loyalties, a contrasting viewpoint would be to argue that if the units are not ethnically
homogeneous, the main rationale of federalism is in danger of being thwarted. This is
of bringing the government closer to ‘the people’ affected by it - national self-
determination. If the premises of nationalism are accepted, then ‘any old’ mixed state
government will not achieve the same identification or promote the same degree of
responsiveness to individual citizens and give expression to primary group attachments.
Therefore heterogeneous units are as likely to give rise to secessionist impulses on
behalf of a group as homogeneous units are said to do. This is borne out in India and
Pakistan. Additionally, if boundaries do not coincide with ethnic ones, the division of
powers will appear as a device of administrative efficiency or political manipulation
rather than as a normative commitment to the ideal of a multiethnic state. The
perception of such a normative commitment is essential to increase the security and well
being of an ethnic group. It depends on the nature of the demand as well as the timing
of the concession as to whether this in itself would be sufficient. For example, Khuhro,
a Sindhi political scientist states that, ‘the Pashtuns want a bigger share of the
cake...(while the)...Baluch want something more - identity, self-respect, real autonomy’,
(quoted in Harrison 1991: 313). Ethnically homogeneous units also provide
institutional protection for cultural institutions against the central state’s potential
interference. This is especially the case where there is a staatsvolk. A staatsvolk can be
defined as a group of people who dominate the federation, and are normally its ‘co-
founders’. A staatsvolk does not have to be the ‘absolute majority of the population’
(O'Leary 2001a: 285). They are the dominant titular nationality (O'Leary 2001c: 34).
However, they may not dominate in the electoral arena — in fact this was precisely the
problem in the case of Pakistan before 1971 — the staatsvolk - the Punjabis, comprised
only 29% of the population19.

1 O’Leary is discussing democratic federations — this is why he defines a staatsvolk as being ‘electorally

dominant’ (2001a: 285).
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3. Homogeneous units do not provide opportunities for inter-ethnic elite co-
operation.

Inter-ethnic relations can soften ethnic hostility among politicians.  Personal
relationships cannot be built from a distance. Although inter-ethnic competition will
not disappear in heterogeneous units, it is argued that the conflict is more likely to
concern ‘mundane’ power politics rather than zero-sum identity issues, as Horowitz
outlines in Malaysia (1985: 408-9). This has the added attraction of favourably
affecting federal processes on the ‘national’ level through small and manageable co-

operation (Duchacek 1991: 3).

However, homogeneous units can also promote competition and co-operation

favourable to the success of federalism, albeit of a different kind.

When groups are territorially concentrated, devolution may have utility not
because it provides ‘self-determination’, but because once power is devolved it
becomes somewhat more difficult to determine who the self is (Horowitz 1985:
617).

Federalism as a system necessarily divides governmental structures and thereby
multiplies jobs (Gagnon 1993: 19). It also provides new political arenas to contest
power within. In a homogeneous unit this increases intra-ethnic competition and may
reduce conflictual relations with the centre. However, for intra-ethnic competition to

occur, arguably security of culture needs to be assured through the creation of ethnically

homogeneous units. Therefore, the goal of creating ethnically homogeneous units for
achieving national self-determination and security of culture cannot be ignored. The
existence of cross cutting cleavages within these homogeneous units is also a factor
cited as increasing the likelihood of federal stability (Horowitz 1985: 618; Manor 1996:
468). Tt is however, a possibility totally ignored by Vanhanen (1992: 84-95).

To sum up, the existence of homogeneous units by themselves will not necessarily
reduce ethnic conflict; but ethnically homogeneous units do not necessarily cause state-
breaking conflict. [ have identified three extra conditions that elites must follow to
ensure that homogeneous units are less likely to cause chaos and mayhem. Discussed in

more detail later, it will assist the reader if 1 briefly set them out here.
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¢ The optimal number of units should be more than three;
e There should be no great disparities between the units, in terms of size, population

or resources, and;

* A dominant group should, wherever possible, be subdivided into two or more units.

1.7. Chapter Structure

The structure of the rest of this thesis proceeds in a broadly chronological fashion.
Chapter Two sets out the institutional precursors of federalism in South Asia —
concentrating on the English and British period, but also including elements carried
over from the Mughal Empire. Chapter Three’s concern is with the pre-independence
constitutional plans articulated by the British, Congress and the League and the degrees
of consociationalism within these plans. Chapter Four provides a more detailed analysis
of the rationale behind the adoption of the plans discussed in Chapter Three. Chapter
Five assesses the post-independence constitutions of India and Pakistan and their
differences to those that preceded them. It assesses to what extent the differences are
explainable by the changed linguistic and religious populations of India and Pakistan.
Chapter Six continues the analysis of the post-independence constitutions, but relates
them to the nature of the state-sponsored articulation of national identity. It concludes
with an appreciation of the interactive nature of the effective number of ethnic groups
with the notion of national identity in explaining the adoption of the constitutions.
Chapter Seven assesses the impact these changes, specifically those concerning the
ethnic composition of the federal units, have had on federal stability. Its primary focus
is on the correlation between the fractionalisation of the party system and the effective
number of ethnic groups within the units of the federations. It also investigates the type
and numbers of secessionist movements, and central interventions within these units.
Chapter Eight evaluates the linkage between the five hypotheses. It identifies that one
future research agenda is that of the relationship between federal stability and the
number of units within a federation, as well as the conditions under which

consociational elements are necessary elements of federal design.
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Chapter Two: Territorial autonomy in South Asia: an
inexorable slide?

"The British could not have organised India as they did if the people had not already been, as it were,
apprenticed to the idea of unity. Nor, in consequence, could independent India have grown so quickly in
unity and strength. Mr Nehru was sometimes called a great Mughal; he was their heir in a truer sense
than perhaps he himself realised’ (Spear 1965: 51).

‘The Mughals founded an imperial ideal and the Raj took it up and bettered it’ (Finer 1997b: 121).

‘The British rule ... disrupted the natural evolution of India into an authentic federal polity’ (Khan 1992:
37).

2.1. Introduction

To assess the institutional precursors of federalism in India and Pakistan it is essential to
look at the history of the subcontinent. The question of whether federalism was the
only possible institutional configuration to rule such a diverse and large territory is my
point of departure. Certainly under the Mughal period, but even further back, modes of
governance premised upon territorial autonomy were devices to consolidate territory.
While this autonomy did not involve a de jure division of sovereignty, and the ruler,
whether Mughal or British, maintained supreme power, de facto territorial power
sharing operated. This was because of the constraints imposed by geographic distance,
cultural diversity, limited technology and means of transport and communication. As
developments in technology and communications overcame the constraints of ruling
large territories, the functions of government expanded. These developments ensured
that territorial autonomy has remained a necessary feature of successful government in

India and Pakistan®.

An analysis of pre-independence governing structures serves two functions. Firstly it
discusses one of my independent variables — the influence of historical institutional
configurations on the formation and stabilisation of the Indian and Pakistani
federations’!. Secondly, it establishes that territorial autonomy has been an essential
feature of successful governance of India and Pakistan, although it does not argue that
federal structures necessarily had to emerge. Even the historian Coupland, a fellow of

All Souls’s College, Oxford, who wrongly argued that ‘there was ... no division of

% And possibly in Sri Lanka as well. ‘ o '
21 Federal stabilisation is my dependent variable; defined by the maintenance of territorial integrity, the
fractionalisation of the party system and the number and type of secessionist movements within a state.
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authority, no trace of the federal idea in the constitution of British India before 1919”
conceded that in practice ‘superintendence and control’ by the centre were limited by
distance and the sheer volume of work involved (1942: 10). These restrictions on

‘superintendence and control’ have been a constant pattern in organising the governance

of the subcontinent.

This chapter assesses the continuities between the effective period of Mughal rule
(1526-1707**) and the British Raj up to and including the 1919 Government of India
Act®. The 1919 Act can be viewed as the first major step forward in the long and
tortuous quest to grant Indians self-government* even though the concession of
provincial autonomy was an essential part of the British strategy to maintain ‘real’
power in their hands at the centre”. In pursuing this strategy they did not differ from
those who came before or went after them. Few authors have specifically analysed
Mughal influences upon British federal institutions — although many historians such as
Spear have investigated pre-British history (1965: esp. 16-46). One of the best recent
discussions of the links between the Mughal and the British period has been undertaken
by Brown (1994: esp. 33-40). However, she focuses on explaining Indian democracy

rather than comparing Indian and Pakistani federal structures.

Interpretations of the nature of both regimes are contested (Kulke 1995: 1-47). An
appreciation of the nature of both empires is essential to understand the continuities
between the two regimes®. This chapter traces the continuities that influenced the
federal form in independent India and Pakistan. It does not directly address Stein’s
argument that Mughal India was a segmentary state or whether it was an example of a
patrimonial bureaucracy as discussed in Blake (1995: 278-303), Kulke (1995: esp. 280-
303) and Inden (2000: 206-211 & Ch 5).

2 Erom 1707-1857 the Mughals were ineffective and degenerate.

2 Which introduced more formal federal institutions.

A< laid out in the Montagu Declaration of 1917.

¥ This strategy followed on from the Mughal regime. In the early twentieth century the Indian political
movements began putting forward their own constitutional propf)sals, notably t'he 1?16 Lucknow Pact between
the League and the Congress, the 1928 Nehru Report and Jinnah’s 14 points in 1929. These plans are
discussed in detail in Chapters Three and Four. .

2 Blake accepts that there were a number of ways the British followed from the Mughals, but rejects the
argument that there was a linear progression (1995: 279).
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In addition to disputes concerning the nature of the state, historiographical
interpretations of the nature of Indian society are contested®’. These understandings

have affected the formation of constitutional structures and ideologies of governance.

¢ The Imperial or neo-imperialist school emphasises the divisions within the
subcontinent to justify the need for British rule to unite the peoples and prevent
bloodshed. Spear fits into this category. India is seen as a ‘geographical
expression’, with the Hindu and Muslim divide fundamental and irreversible (1965:
esp. 111).

e In contrast, the nationalist school, primarily writing around the time of the
independence struggle, but not confined to this period, is concerned to emphasise
the unity of the subcontinent, despite its divisions of race, region, ethnicity, caste
and religion (Khan 1992: esp. 83; Bose and Jalal 1998: 4). Nehru’s ‘Discovery of
India’ typifies these writings, firstly stressing the solidarity the Congress Party was
able to achieve despite the heterogeneity of Indian society, but also asserting that the
whole was greater than the sum of its parts (1946: 391). The nationalist school can
be subdivided into those claiming that social differences are not an obstacle to unity,
and indeed, have strengthened the Indian nation (secular nationalists), and those
who seek to justify the primacy of the ancient Hindu civilisation over the usurping
Mughal (Hindu nationalists). Many of these writings sought to glorify the past as ‘a
compensation for the humiliating present’ and ‘stress the political unity of the
country from earliest times’ (Thapar 1968: 326-327).

e The third school is that of the ‘contemporary ethnic nationalists’ (Chadda 1997: 27).
These authors typify the subcontinent as comprising several historical distinctive
national entities that possess independent existence and validity, and are separate
from ‘the whole’. The political agenda behind this school of thought is often used
to justify further autonomy or even independence for these separate units. The
similarity to the imperialist understanding of Indian history is significant. Those
who advocated the partition of the Indian subcontinent also fit into this category.

77 For a more detailed discussion of interpretations of India’s past, see Chadda (1997: 26-3_1), Thapar (1968:
318-335) and Hubel (1996: Ch 4). Hubel also discusses the subalterq intgrpretation of Inc'han history (whigh
contends that the story of the Indian bourgeoisie cannot explain nationalism nor the national movement in
India) as well as writings emphasising the role of women (1996: 80 & 109-113).
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Interpretations of Indian history have been used to justify constitutional design and
political action. The interpretations differ precisely depending upon what present or
future course of action is advanced. The perception of a divided country needing a firm
imperial hand not only justified British imperial rule but was used to justify policies
designed to separate Hindus and Muslims. The perception of a united India as
epitomised by Nehru in ‘Discovery’ (1946: 219), similarly impacted upon the type of
federal system designed after independence; one that sought to relegate ‘ethnic’
identities to the personal sphere. His understanding dictated which identities were to be
recognised as politically legitimate. Jinnah’s conception of India as comprised of two

religiously defined nations similarly impacted on the form of the Pakistani federation.

Any interpretation of Indian society has to wade through these warring schools. Most
interpretations possess validity — the devil is in the detail, or rather the emphasis. All
interpretations emphasise the heterogeneity of Indian society. This ethnic heterogeneity

is undeniable, in terms of religion, language, tribe, region and race. As Dikshit argues,

India is parcelled by nature into a number of somewhat self-contained units
which, before the coming of modern communications, had for centuries
developed in relative isolation and thus had come to possess their own
distinctive cultural and linguistic complexes (1975: 120).

Where these alternative explanations of Indian history differ is in their accounts of how
this diversity has impacted upon politics. Federal forms of government specifically, and
territorially defined autonomy more generally, have permitted this diversity to receive
political expression. These forms of government have reflected as well as encouraged
diversity, especially along linguistic lines. This is especially the case when units of
governance have been organised to coincide with the territorial boundaries of ethnic
groups. This diversity has not necessarily precluded identification with a ‘centre’.
Indeed, independent India has been remarkably successful at creating a dual loyalty to
region and centre, precisely through the accommodation of linguistic groups. However,
this diversity has meant that while the two loyalties may be compatible, the centre
cannot take its loyalty for granted. Over its 55 years of independence India has
experienced pressures for independent states in the south, northeast and northwest of its

territory. Pakistan has not been as successful at creating a dual loyalty and split into

two in 1971.
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2.2. Mughal traditions of governance and power

Under the Mauryan Empire, Emperor Ashoka (d.232 BC) united most of India’®. In the
fourteenth century, Alauddin Khalji (d.1316) established a smaller northern empire, the
Delhi Sultanate. However, for most of its history before the Mughals, India was divided
into separate kingdoms, some autonomous, others subordinate to a greater regional king
(Inden 2000: 165). The process of subordination of one king to another was not
uniform. Some kings were treated as equals, while others were clearly subordinates.
Despite these differences, it was usual that the ‘suzerain respected the local laws and
customs’ (Sharma 1932: 129). This system of asymmetrical indirect rule encouraged
the flourishing of regional languages and culture in the absence of a uniform system of
administration. As Finer argues, the span of ‘effective unity’ under the Mauryan, Gupta
and Delhi dynasties amounted ‘to little more than 362 years (in a period spanning 2500
years) ... In the Indian subcontinent, empire was very much the exception and transience
the norm’ (1997b: 1211).

In common with all conquerors of India the Mughals built upon existing structures.
However, they were also innovative, and differed from those that preceded them in their
systemisation of administration (Ali 1995: 266). Schwartzberg compares the Mughal
dynasty to the Tudors in England as it,

marked a distinct break with the past in bringing about a succession of strong
rulers who welded disparate political and ethnic elements and spatially
fragmented polities into an administratively and fiscally united country (1978:
204).

By the end of Aurangzeb’s reign, the Mughal Empire encompassed most of India. Its
population at its greatest extent numbered 180 million, or 20% of the world’s
population (Bayly 1989: 54). The Mughals did not manage to unify completely India
under their command. However, they controlled the core of what is now known as

India, as well as most of the territory that now comprises Pakistan and Bangladesh”.

8 Excluding the most southern parts. .

2 Maps of the Mughal Empire radically differ in the extent of the areas they include. Schwartzberg, the
acknowledged authority on South Asian political geography, also includ'es the areas under the'suzeramty f?f the
Mughal Empire even when they did not directly control them — the major ones bemg the territories of Bijapur
and Golkonda in the south (1978: 46) . He reproduces nine authors’ representations of the extent of the
Mughal empire (1978: xxxv). 4



As the subcontinent was partitioned in 1947, no one single central authority has ever
(directly) controlled the whole territory of India and Pakistan (two fifths of the territory
was made up of princely states during the rule of the British). This fact has had an

undeniable influence on the ability to forge an united ‘nation’ within the territory.

Systems of provincial government:

Akbar is widely credited for evolving the ‘Mughal’ system of administration®®. This
system provided institutional continuity to a regionally, linguistically and religiously
diverse society. While the administration ‘was ill organised, confusing and corrupt’
(Finer 1997b: 1228), Akbar systematically reorganised the areas under his control (Ali
1995: 266). This system was extended to areas conquered under his successors. The
Mughal system differed from most of the other dynasties in its extent of territorial
penetration and provincial organisation. The four central departments, finance, war,
judiciary and supply were repeated at the provincial level, and the provinces were an
integral part of the Mughal system of administration (AL 1995: 267; Finer 1997b:
1242).

Most authors concur that the Mauryan Empire was divided into four provinces, and the
Delhi Sultanate possessed some division of administration. The problem of how to
govern effectively without leading to disunity was not a new one’'. However, Akbar
was the first ruler of India to base his entire administration around the provinces, and
they assumed far greater importance than they possessed under Sher Shah. The
provinces were the tools used to ensure that administration was organised on a uniform
basis. Even though the Mughal Empire was authoritarian, the significance of this

system of provincial organisation should not be underestimated.

30 tfowever, he built extensively upon the institutions of the ‘usurper’ Sher Shah. In turn Sher Shah bl}ilt
extensively upon systems of government that preceded him, but also introduced elemen_ts of P"exs¥an
government. Spear argues that as Sher Shah only controlled northern India for five years, his _conmbutlon
‘provided an administrative blueprint’ at most (1965: 28). Ali argues that there were three ways in Whl(fh the
Mughals differed from what preceded them (1995: 166 & 279). He points out that they were neither a simple
continuation of the Delhi Sultanate nor the Persians because they were so much more successful.

3! Keay argues that Sher Shah did not appoint a political governor qf Bengal because. qf his fear thgt suqh a
governor ‘would cast off his allegiance at the first available opportunity’. Sher Shah divided the province into
districts, each one directly responsible to himself (2000: 300).
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The system of provincial administration was a miniature replica of the empire and was
designed around the need to raise tax revenue efficiently’”. It was based upon the
authority of provincial governors, subedars™, who received instructions from their
Emperor. The reliance on the provinces increased the freedom of the subedars vis-a-vis
the centre®®. This complex chain of command was an administrative solution to the
geographical size of India, and the ultimate basis of Mughal power. Although more
centralisation may have been desirable from the perspective of the regime, it was

impossible to achieve.

The personal connection between emperor and noble official was highly
significant, to both parties in that relationship. Indeed, the empire was run not
so much as a bureaucracy but as a blend of a bureaucratic and patrimonial
machine®® (Brown 1994: 37).

The subedar was responsible for the protection of the province against external or
internal rebellion, as well as for the maintenance and discipline of the military forces in
that state. Weber argued that ‘the fusion of the military and economic power of an
administrative district in the hands of one person, soon tended to encourage the
administrator’s disengagement from the central authority’ (1968: 1044). The danger of
disengagement is similar to the powerful critique of federal structures of government;
that of the danger of secession. The Mughals countered this danger through transferring
leaders and forces between Subahs, approximately every four to five years. ‘The
Emperors succeeded only too well’ as the nobles, rather than being the pillars of the
state, sought to acquire their own power’ (Finer 1997b: 1258). In addition, Akbar
instituted a system in which the subedars were directly responsible to him. Not only
did they owe their position to their Emperor, but to prevent the development of

powerful families (with control over the land revenue of that Subah), Akbar and his

3 < ike the Ottoman Empire, Mughal India was a plunder state. It throve on conquest, tribute and booty. The
armv was where the taxes went and where the surplus revenue came from’ (Finer 1997b: 1247).

B A subedar was an “army commander” “the man in general charge of provincial affairs” (Blake 1993: 292).

* However, in the mid 1590s a centrally appointed diwan (finance officer) placed financial restrictions on their
freedom of action, preventing money being drawn when it was not warranted. This policy was short lived.

¥ In a patrimonial state “political administration is treated as a purely personal affair of the ruler... Ruler’s
personal discretion delimits the jurisdiction of his officials’ (Weber 1968: 1029). Weber argues that ‘in the
course of financial rationalisation patrimonialism moves imperceptibly towards a rational bureaucratic
administration which resorts to svstematic taxation® (1968: 1014). In addition, “patrimonial officialdom may
develop bureaucratic features with increased functional division and rationalisation” (1968: 1028). Under a
patrimonial administration. the officials are usually “maintained directly from the ruler’s table (1968: 1Q3 1.). A
similar position is articulated by Blake (1995: 263-267). This does not mean that all patrimonial and mdqect
forms of bureaucracy lead to federalism. Ertman’s examples of patrimonial and bureaucratic absolutist regimes
(the Mughal regime does not exactly fit within the classification) mclud_e both those regimes which are now
unitarv. France and Denmark, as well as those which are now federal, Spain and Germany (1997: 10).
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successors did not permit heirs of nobles to succeed directly to their father’s posts™.
Therefore the system was not a feudal one. It was a necessary mechanism to
consolidate territory and promote efficiency — similar to motivations behind the

formation of federations in the nineteenth and twentieth centuries.

Authors disagree as to the nature of the Mughal Empire. Sharma terms it a ‘centralised
despotism’ (1932: 136). Ali argues it was ‘bolstered by immense centralisation’ (1995:
273). In contrast, others such as Bayly contend that the Mughal Emperor was instead a
‘king among kings’ (1989: 54). These positions are not necessarily incompatible. ‘The
Emperor became the motive power of the entire administrative machinery and it was to
him the provincial governors looked for guidance in day-to-day administration’. The
provincial system was a system of divide and rule. However, the restrictions caused by
large distances and communications inevitably meant that the governors appointed by
the Emperor ‘exercised considerable influence in their territories’ (Sharma 1932: 136).
This did not mean that the Mughal empire was ‘a complex, nuanced and loose form of
hegemony over a diverse, differentiated and dynamic economy and society’ as argued
by Bose and Jalal (1998: 36)*”. The Mughal Empire and systems of rule were primarily
based around the person of the Emperor. The most ‘proximate cause of collapse’ of the
Empire in the early eighteenth century was ‘the disastrous run of transient and effete
phantom-emperors” (Finer 1997b: 1260).  While the Emperor had to rely on
intermediaries, the system of rule was essentially dictated from above. The system was
therefore absolutist, centralised in the Emperor’s person, even if intermediaries were

required.

The rulers of the core Muslim areas were not appointed according to cultural criteria,
many of them were members of the ruling dynasty — Aurangzeb was a subedar before
his reign. However, the ancient Hindu states, especially the Rajputs, retained
autonomy, although they had to swear fealty to the Emperor and attend court. These
ties were reinforced through marriage. In the Muslim controlled areas that were
acquired later, such as Bijapur, the original Sultan continued to rule - an arrangement
that permitted him to expand southwards but also promoted stability (Griffiths 1952:
130-1).

% Spear contirms this. “Their failure to form a close oligarchy of the “ins’ suggests the keenness of competition
for entry and imperial or ministerial sagacity in keeping the appointment options open (1970: 11).
7 This érgument fits firmly within the nationalist interpretation of history.
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The result of this provincial system of administration was that,

as the Governors carried out the imperial orders, the Empire gave India oneness
in administrative system in all provinces by establishing the same order of

officials, and by introducing the same court language®® and the same coinage
and currency (Sharma 1932: 137).

Although the Emperor was ultimately supreme, this provincial system permitted certain
aspects of indirect rule and cultural and ethnic diversity. It was vital for shoring up a

mainstay of the Mughal regime - the system of taxation. It also accommodated the

expansion of the Mughal Empire.

Provincial reorganisation

In 1580,

His Majesty apportioned empire into 12 divisions, to each of which he gave the
name of Subah and distinguished them by the appellation of that tract of the
country or its capital city™.

That this reorganisation occurred is confirmed by other authors (e.g. Smith 1923: 24-25;
Schwartzberg 1978: 205; Srivastava 1997: 113). What is contestable 1s Khan’s claim
that ‘An obvious concern was shown for linguistic and socio-cultural homogeneity in
the delimitation of provinces’ (1992: 37-8). No scholars of the Mughal Empire mention
this rationale behind the organisation*’ and neither do political geographers (Day 1949:
118; Spate and Learmouth 1967: 187-188). Khan’s claim must therefore be treated with
caution?. Indeed, Day argues that ‘the Suba or Provincial boundaries were not

deliberately defined to coincide with ‘natural’ regions, for Subas were created as

% porsian. For a discussion of the adoption of Persian see Rahman (2002: 127).

¥ Abul Fazl, a contemporary and chronicler of Akbar’s life, (cited in Khan 1992: 102).

0 These scholars include Elphinstone and Cowell (1889), Schwartzberg (1978: 205), Kulke and Rothermund
(1990), Richards (1993a; 1993b), Kulke (1995), Hintze (1997), Srivastava (1997: 113), Habib (1999), Metcalf
and Metcalf (2001) and Robb (2002).

N Tn addition, Khan's list of the “Subahs of the Mughals and the Socio-Cultural Regions thev covered’ (1992:
106-107). demonstrates that in all regions other than the south of the empire, more than one socio-cultural
region was included within one subah, and sometimes as many as five.
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Rather than being reorganised, many of these provinces were based on prior
administrative divisions and borders of kingdoms, especially those of the ancient Hindu
states. However, as Map 2.1 demonstrates, there is a congruence between some of the
states in present day India and Pakistan, and the ‘nuclear regions... which are
perenniaily significant in Indian historical geography’ (Spate and Learmouth 1967: 187-
188)".  The most notable are those of Sind, Gujarat, Punjab, Rajasthan and Uttar
Pradesh. ‘In the Dravidian south the pattern is more confused’ (Spate and Learmouth

1967: 177), but areas in Orissa, Andhra Pradesh as well as Tamil Nadu can be

discerned.

The reorganisation of the subahs was prompted by Akbar’s desire to systematise the
administrative framework. Whether or not they were organised according to cultural
boundaries, the fact that many provinces were permitted to keep their own kings was
significant as they were the foundation stone of Akbar’s administration. Additionally,
the provincial boundaries often coincided with physical boundaries, and ‘these
sometimes also coincided with linguistic frontiers’ (Day 1949: 118). It is therefore not
surprising that some congruence existed between territorial and cultural boundaries
under the Mughals. Interestingly, however Finer views the policy as a sign of

weakness.

The Mughals conquered and pieced the conquered states together but did not
homogenise them. The Hindu Mahrattas and the Sikhs both rose against
Aurangzeb, the fundamentalist Muslim emperor (1997b: 1257).

Ali also argues that,

the subcontinent of India had a centralised quasi-modern state without any
developing sense of nationhood...the people at large were indifferent to whether
they were under an imperial or a regional regime (1995: 277).

This is a problem that has transferred itself to the present day regimes in India and

Pakistan.

** They explain the continuity by the fact that “these nuclear regions clearly represent the major agricultural
areas’ (1967: 188).
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heterogeneity has had implications for federal stabilisation as discussed in Chapter

Seven.

Ethnic accommodation

The majority of the population of the Mughal Empire was non-Muslim. Although
Muslims held the majority of the positions of power in central government, the role of
the Hindu zamindar was crucial for the collection of the land revenue upon which
Mughal power ultimately rested. Emperor Akbar was tolerant of other faiths, and
pragmatic, to the extent of marrying a Hindu, Persian and a Christian®. His strategy of
ruling was remarkably conciliatory, especially given that during this period, Europe was
embroiled in divisive religious wars. Akbar’s strategy was calculated, however, and
paid dividends by winning the allegiance of the Rajputs of Rajasthan*®. Hindu leaders
were also co-opted into the system as rulers of subahs. Although only one sixth of the
mansabdars under Akbar were Hindus, they were disproportionately represented in the
higher echelons (Spear 1965: 35). Akbar also abolished the jizya, a tax on non-
Muslims, and even went to the lengths of establishing a Kavi Raj at court - a Hindu poet
laureate (Schwartzberg 1978: 204). Akbar’s great grandson Aurangzeb adopted a
confrontational policy; destroying Hindu temples during uprisings in Karnataka and
Rajasthan (James 1997: 6). Jizya was also re-imposed despite it accounting for a smalil
proportion of the tax revenue’’. However one quarter of mansabdars were Hindus
under Aurangzeb’s reign, although they were watched carefully (Bose and Jalal 1998:
41). While accepting Aurangzeb’s intolerance, Keay is careful to point to the
ideological and strategic challenges that lay behind his policies (2000: 243).  Spear
concludes that Aurangzeb ‘was too cautious to outrage Hindus as a whole, in spite of
particular acts of intolerance, but their previous passive support and even support turned
into indifference and disdain’ (1965: 71). Aurangzeb was an orthodox pious Sunni and
was also intolerant of many sects of Islam, especially the Shi’ite communities of the

Deccan. He forcibly integrated Bijapur, a Muslim ruled state, into the Mughal Empire

(Keay 2000: 241).

* The mother of Emperor Jeganhir was a Rajput princess whose marriage to Akbar was a deliberate strategy to
accommodate the Rajputs (although claims that a Rajput was deliberatf;l}"chosen as the mother of the next
emperor have to be placed in the context of Akbar’s long and desperate wait for a son). S »
* That Akbar’s strategy was a calculated one is demonstrated by the fact Afghans were discriminated against
as thev were his main political threat. His strategy was not multicultural. Akbar was censorious of practices
such as Sati and pre-pubescent marriages (Ali 1997: 219-220). A
47 Therefore Bose and Jalal are on shakv ground when they argue that jiyza was retmposed for financial reasons
(1998: 410
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It has been argued that Aurangzeb’s intolerant policies were one reason for the rebellion
of the Marathas and the subsequent decline of the Mughal Empire. While the weakness
of subsequent Emperors is a more convincing explanation for the decline of the empire,
the former point is valid. No regime has been able to rule successfully the whole or
nearly the whole of the subcontinent without accommodating different religions and
cultures. The fact that the Mughals did so through institutions permitting territorial
autonomy had federal effects. It retained and politically legitimised regional diversity,

much of the diversity defined by language.

2.3. English/British traditions of governance and power

As a result of its uncoordinated territorial expansion, the East India Company’s (EIC)
administration was haphazard. The Company was set up in 1600 and established
trading posts on the coast during the seventeenth century — Madras, Surat/Bombay and
Calcutta. These three territories became known as Presidencies, after the ‘commercial
factories which had Presidents of Council ... and during most of the eighteenth century
the Presidencies of Madras, Bombay and Calcutta were independent and of equal
standing’ (Griffiths 1952: 154). Newer factories were added to the control of these
Presidencies, leading to an unplanned, sprawling territorial expanse®. The EIC
developed its operations and structures of government in the three areas independently
of the others. This was not surprising, given the challenges of distance and problems of
communication, although they were quick to aid the others if needed. Before 1773, the
Presidencies were completely independent entities, subordinate only to the Company’s

governing body in London.

As the Mughal Empire declined, the Company gradually inserted itself at the top of the
structures and models of rule ultimately formed around processes of taxation and

defence vacated by the previous regime. Low argues that

8 A co-ordinated strategy of expansion did not exist. However, to claim that commercial interest was the only
driving force behind the expansion of the Company’s power would ignore the ditferences in motivation among
the employees of the Company.
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... the British conquests did not much alter these structures. For the most part
they merely involved the supersession of traditional Indian rulers by alien
British bureaucrats (1991: 59).

Effectively ruling such a territorially vast area, initially at least, necessitated the use of

intermediaries, especially as the EIC did not arrive as a unified military conquering

force.

In common with the Mughals, the EIC also used zamindars as intermediaries to help
control the areas under its direct territorial control. It also systematically concluded
treaties and alliances with the Princes. These treaties were concluded for economic,
political and military reasons, and differed according to the power of the prince. Some
had virtual independence; others were little more than vassals. Even in princely states
where nominal sovereignty existed, the British official resident exerted influence and

provided ‘advice’®.

The Battle of Plassey in 1757 was initially seen only as ‘a solution to a local problem:
the future security of the Company’s operations in Bengal’ (James 1997: 36). However,
the outcome was that in exchange for a fixed payment to the (nominal) Emperor the EIC
was granted the sole right to impose and collect land taxes in Bengal. Direct territonal
control of taxation was the key to power in India. Henceforth all real power in Bengal,
and ultimately India, was concentrated in the EIC, funding an expansionist drive in a
similar way to the Mughals. Between 1757 and 1857 Westminster acquired more
control. In 1773 after allegations of high-level corruption, the EIC was deprived of sole
control’®. A more unified system of administration was created with Calcutta as the
central seat of administration. The Governor of the Bengal Presidency was given the
title of Governor-General, with the authority ‘of superintending and controlling’ in
certain matters the Governments of Madras and Bombay (Government of India 1948c:

Article 9). This confirmed the dependent status of the other two Presidencies.

** This penetration increased over time and was only put on a more solid footing after Westmunster acquired
direct control of India and rewarded those princes who had remained loval during the uprsing of 1857.
However, not all the princes were peacefully accommodated under this system. In the late eighteenth century,
the EIC fought wars against the Marathas in western India and Tipu Sultan mn Mysore. 4 _

50 Although Fox’s 1783 Bill to transfer all effective powers to the British Government was rejected in the
House of Lords, causing his government to fall.
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In 1858 an Act of Parliament relieved the EIC of its role in the governance of India after
the debacle of the uprising of 1857, for which London held the Company responsible’".
Westminster assumed direct control of Indian governance and the Secretary of State
became a member of the Cabinet. Despite the centralised nature of both regimes, both
the Mughals and the British used intermediaries to collect taxes and the British
increasingly came to rely on the provinces for tax collection. As in Mughal days,
continued central control was based on conceding greater executive power to the
provinces. After the uprising, the British were dependent on the loyalty of the princes,

whom they relied upon to represent conservative interests. Thereafter, they treated them

as bastions of the regime”.

Systems of provincial government

The gradual extension of federal principles and the subsequent extension of democratic
rights to Indians living within British India at the provincial level were important factors
in determining the later development of the Indian and Pakistani federations. Despite
this, not all developments were decentralising. In 1833, under the influence of the
Utilitarians, Westminster continued the centralisation process, both between London

and India, but also within it.

The Superintendence, Direction and Control of the whole Civil and Military
Government of all the said Territories and Revenues in India shall be and is
hereby vested in a Governor-General and Counsellors (Government of India
1948a: Article 39)>.

Under this clause the Governor General of Bengal expanded his discretionary powers
over the two subordinate presidencies, and was given the power to abolish the Councils
of Madras and Bombay. In the event, the number of Councillors in these provinces was

reduced from four to two. More importantly, this Act removed all legislative powers

' In 1834 Westminster had closed down the commercial business of the Company. Subsequently, the EIC was
dependent on revenues from taxation. This gave a further mcentive for terntorial expansion, as seen under
Governor-General Dalhousie at the end of the 1840s. London must therefore bear some responsibility for the
actions of the Company. . o .

* Until their primary goal became to exit India with as little loss of British lives as possible. 4

%3 Parliament rejected the proposal that the “whole civil and military govgznment’ should be vested in the
Governor General (Stokes 1959: 182-3). But as Stokes argues, “the sacrifice was one of form rather_ than
substance” (1959: 182). With the extraordinary powers of the Governor General there was no need to strip the
provinces of their *semblance of independence .
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from the provinces™* and the provinces became financially dependent upon the centre, a
trend that was never fully reversed subsequently. The Utilitarian centralising trend did
not survive the death of its founders, and was reversed soon after the death of Bentham
and Mill>>. Macaulay was appointed to the Government of India legislative council in
1834. With his “Whig suspicion of political power...there could be no sympathy for the
planned, centralised, bureaucratic state, which Bentham had envisaged’ (Stokes 1959:
192). Although elements of Utilitarianism were retained, its doctrinaire and centralising

application was abandoned.

The 1853 Act created a lieutenant governor to administer Bengal (Government of India

1948b: Article 16). This allayed

the fears of the other two presidencies ... that they were mere appendages to the
Presidency of Bengal so long as the Governor of Bengal continued to be the
Governor-General of British India (Sharma 1932: 150).

The beginnings of provincial representation at the centre were laid down. The
Governor-General’s Council’s legislative element was also expanded and included ‘One
member for each Presidency and Lieutenant Governorship’ (Government of India
1948b: Article 22). This was designed to reverse the situation ‘of there being no
member of the Legislative Council at Calcutta who knew anything of the manners and
customs of other parts of India”>®. However, while this appeared to be a significant
victory for proponents of provincial administration, at the same time the centre obtained
the power to alter the boundaries of the provinces of India and acquired all residual
powers (Government of India 1948b: Article 18). This conformed to the trend
established under the Mughals, of conceding territorial autonomy to aid efficient
administration, thus reinforcing rather than undermining the power of the centre. In
18617 the Indian Councils Act attempted to establish closer contact between the
government and the governed, and reinstated and expanded the legislative element in
the Madras and Bombay Councils, half of whom were to be people who did not hold

office. The number of provincial legislative councils was expanded (previously

comprising only Madras, Bengal and Bombay) by the provision to establish lieutenant

* The Regulating Act of 1773 had vested "the power of superintending and controlling’ in the Governor-
General. *But as those Presidencies have had the right of legislating for themselves, your superintendence has
been exercised only on rare and particular occasions’ (Court of Directors 1948).
5 Respectively in 1832 and 1836. ' o )
* Speech by Sir Charles Wood, Secretary of State for India 1859-1866, (cited 1n Mukherjit 1915: 87).
37 After the uprising of 1857.
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governorships with legislative councils in the North-Western Provinces™® (1886) and
Punjab (1897) (Keith 1936: 182).

However, even with the ‘progression’ made under the 1861 Act, the powers of the
legislatures were limited. Contrary to their sister organisations in other parts of the
British Empire, they were not permitted to discuss taxation. Their function was more
advisory - a channel of communication - and they were not sovereign legislative bodies
(Coupland 1942: 13). In practice as seen under the Mughals, the restrictions imposed
by the sheer territorial size of India, and the administrative complexity of ruling the
country, ensured that central powers ‘were exercised in matters of policy rather than of
current administration’ (Coupland 1942: 11). An 1861 memo from the India Office in
London to the Governor-General wanted the local legislatures to carry out ‘as far as
possible, the necessary legislative business for their territories under their respective
jurisdiction. The circumstances of different parts of India are widely different’,

(reproduced in Sharma 1932: 152).

Additionally, ‘the cost of administering India was rising rapidly. In order to extend
taxation it was necessary to increase local representation, which meant that Indians had
to be allowed into government’ (Bayly 1989: 135) — on Lockean principles. The
Finance Minister’s opinion on the 1882 Government of India resolution concerning
Local Self Government was that ‘We shall not subvert the British Empire by allowing
the Bengali Baboo to discuss his own schools and drains. Rather shall we afford him a
safety valve if we can turn his attention to such innocent subjects’, (quoted in Bayly

1989: 135). Because of administrative expediency,

a series of settlements were made in accordance with the needs of various
provinces and their ability to raise funds within their own borders. By the end of
the nineteenth century it had become customary to regard these rules as quasi-
permanent (Coupland 1942: 11).

In 1904 the trend was reinforced through the allocation of definite shares of income to
the provinces. ‘A real beginning was made in the direction of genuine autonomy’

(Keith 1936: 187).

38 YWhich became the United Provinces.
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The above chronology shows that while the granting of self-government to the
provinces progressed slowly, it was an inexorable slide. Every reform conceded a little
more to British educated Indians who were pressing for a say in their government (and
frequently citing the precedent established in the other colonies, specifically Canada and
Australia). The Indian Councils Act of 1892 increased the size of the provincial
legislative councils and extended their area of competence. By 1909, indirectly elected
members were in a majority in the council of Bengal and had significantly increased in
number in the other provincial councils. The process of democratisation and co-option
of Indians into the governing administration was instituted at the provincial level as a
‘safety valve’ mechanism. The provincial governments were still mere agents of the
centre, ‘general instructions were to be carried out even against their own convictions’
(Sharma 1932: 160). However, the fact that provinces became the focus point of
democratic politics had ramifications for the development of political parties.
Ultimately, this contributed to the politics that led to partition in 1947 and the formation

of the constitutions after independence.

Provincial reorganisation.

The Mughal provincial boundaries were broken by the EIC’s random administrative
expansion. When Westminster took direct control in 1858 Whitehall undertook a
systematic reorganisation of their Indian possessions. The Presidencies were broken up
although they retained memories of their independence that were slow to die. Swiftly
however, the new provinces also developed identities of their own (Coupland 1942: 12).
This was significant for later developments. The development of democracy in India
was a provincial phenomenon as the British conceded power at levels they considered
‘safe’. Democratisation at the provincial level enabled the colonial power to maintain

control of the centre through a process of divide and rule.



Table 2.1: Reorganisations of provinces under the British

Year | Reorganisation

1835 | The 1833 Act was amended. Instead of its recommendation to divide
Bengal Presidency into the Presidency of Fort William and Presidency of
Agra, a lieutenant Governorship of the North Western Provinces was
created instead.

1853 | The Chief Commissioner’s province of Punjab was created — portions of
the area were combined with recent acquisitions.

1856 | Oudh (a former Princely State) was acquired by British because of
‘misgovernance’ and made into a province.

1861 | The Central Provinces were formed. Sagar and Narbada territories of the
North Western Provinces were combined with the Nagpur territories of
Bengal to form a Chief Commissioner’s province. In 1862 Sambalpur and
its dependencies were transferred from Bengal to Central Provinces. Berar
was added in 1903 when it was ‘leased in perpetuity’ to the British by the
Nizam of Hyderabad (as a result of non-payment for the subsidiary
alliance).

1869 | The Chief Commissionership of Mysore and Coorg was created (Coorg
was transferred from Madras). Coorg was created as a separate Chief
Commissioner’s province in 1881 when Mysore reverted to its status as a
princely state.

1871 | Ajmer and Merwara were separated from the North Western Provinces and
established as a Chief Commissioner’s Province.

1872 | The Andaman and Nicobar islands were united as a Chief Commissioner’s
Province.

1874 | Assam was separated from Bengal and was constituted as a Chief
Commissioner’s Province.

1877 | Oudh was merged with the North Western Provinces to form the United
Provinces of Agra and Oudh.

1887 | British Baluchistan was incorporated into British India as a province.

1901 | The North West Frontier Province was formed from tribal frontier districts
added to the Punjab in the late nineteenth century.

1902 | North Western Provinces were renamed the United Provinces to avoid
confusion with the North West Frontier Province.

1905 | Bengal, Bihar, Orissa and Assam were converted into two provinces under
lieutenant-governors, one composed of Western Bengal, Bihar and Orissa,
the other of Eastern Bengal and Assam.

1911 | Lord Curzon’s partition was set aside. Eastern and Western Bengal
became three provinces. Bengal became the charge of a governor in
council, Bihar and Orissa were placed under lieutenant-governor in
council, and Assam was entrusted to a chief commissioner.

1936 | The province of Orissa was created from the province of Bihar and Orissa
and the province of Sind was created from Bombay.

Source: Adapted from Schwartzberg (1978: 210-217). A
Notes: The table does not include acquisitions of areas of Princely States except where they affect

existing provinces. [ have excluded Burma and Cevlon.
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Table 2.1 details the reorganisations that took place under the British. Several themes

can be teased out.

* As administration became more complex, and the large size of the provinces led to
inefficiency, a number of provinces were reorganised into smaller units®;

e The expansion of provinces coincided with the increase in representative
government;

* The process of reorganisation reveals a preference for religious rather than linguistic
criteria as religious cleavages were easier to identify and categorise. Religious

reorganisation also served to divide and rule as seen in Bengal, Orissa and Sind.

The first partition of Bengal in 1905 was critical. Bengal was divided between eastern
Bengal and Assam and a province consisting of western Bengal, Bihar and Orissa. This
reorganisation created two religiously defined provinces. Educated Bengali speaking
Hindus were concerned firstly about the creation of a Muslim majority province in
which they would be marginalised along religious lines and secondly about their status
as a linguistic minority in a state merged with Orissa (Oriya speaking) and Bihar (Hindi
speaking). ‘Hindus saw Curzon’s desire to create a Muslim majority province where
previously none had existed’ (Schwartzberg 1978: 217). The Muslim League was
formed in 1906, partly in reaction against this vocal Hindu sentiment that they
interpreted as being anti-Muslim®. Tt was encouraged by the British who either
initiated (Banerjee 1949a: 205), or at least supported the demand for separate electorates
(Robinson 1993: 143-144).

The reasons behind the 1905 partition are disputed. The Indian elite asserted that it was
an attempt to divide and rule the Hindu and Muslim communities. As Menon states,
‘the dividing line was so crudely drawn that it meant the splitting of the province into
two communal blocs’ (1957: 6). Keay argues that ‘only the tidiest of minds would
have tackled such a thorny project, only the most arrogant of autocrats would have

persisted with it” (2000: 464). While it is tempting to attribute the motivations of

% The 1901 creation of the North West Frontier Province was an attempt of Curzon to create a buffer between
the Punjab and Afghanistan. The Punjab was made more linguistically homogeneous by the creation of the
NWEFP, but the Muslim majority was substantially reduced within the province — with important ramifications
later. . ) . ‘ |

% pobinson also links the creation of the Muslim League to the perception of the Aligarh Muslims that ‘thev
appeared to have lost the favour of the government just at the time that it was to share out more powers among

Indians’ (1993: 142).
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partition to a case of divide and rule, and ‘Curzon ... was not unimpressed by the view
that Bengal’s highly vocal critics would also thereby be partitioned’ it needs to be
stressed that the British (and the Mughals before them) had previously pursued
reorganisation within this Presidency®’. An additional administrative rationale cannot
be discounted, although the neat division between the two religious communities did
serve British interests well. But, the (primarily) Hindu agitation against the partition
forced the British to reverse their decision in 1911. The re-partition of Bengal in 1911
created the provinces of Bihar, Bengal and Assam, which increased the congruence of
provincial boundaries with homogeneous linguistic populations. Despite this, the
partition of Bengal led directly to the formation of the All India Muslim League.
Although it did not speak for most Muslims until the 1940s, it was a nail in the coffin of

a united India — although partition did not become inevitable until as late as 1946°.

The 1919 Act did not recommend a reorganisation of states. However the Montagu-
Chelmsford report on which it was based stated that, ‘Our conception of the eventual
future of India is a sisterhood of States ...perhaps modified in area according to the
character and economic interests of their people’ (1918: Article 349). In both the 1919
and the 1935 Acts the centre retained the power to change the boundaries of a unit. The

Act of 1919 contains a forerunner of sections in the Indian and Pakistani constitutions.

The Governor General in Council may, after obtaining an expression of opinion
from the local government and the local legislature affected, by notification ...
constitute a new governor’s province... (Government of India 1964a: Section 15

(1)

There was nothing new in this. What was interesting is that a debate had begun over the
need to create ‘smaller, more homogeneous areas’ among members of the Round Table
group — an academic circle promoting the idea of an Imperial Federation and who
contributed to the design of the South African Union (Burn 1932: 591). These debates
soon began to impact upon British and Indian discussions of the linguistic or religious
composition of provinces. While the British pursued a similar task of empire building,
their provinces did not reflect cultural boundaries to the same extent as the Mughals. It

was only at the time of limited democratisation that reorganisation took place along

5! The 1833 Act proposed to split the Fort William Presidency (Bengal) and in 1835 a lieutenant governorship
of the North Western Provinces was created. See Table 2.1 for more details.
52 This is discussed in Chapters Three and Four.
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religious lines. This combination ensured that religion would become a mobilising
force in the independence movement, and therefore impact on post-independence

federal design and hence stability.

Ethnic accommodation

The British view of the Indian subcontinent as diverse and divided against itself served
two functions. Firstly they claimed that their presence was required to maintain order,
without which there would be bloodshed. It also enabled them to divide and rule. It was
only under the British that the notion of distinct Hindu and Muslim communities came
into shape. Under the Mughals, the concept of a ‘Hindu’ was used to connote different
sects and castes rather than a unified faith (Metcalf 1994: 132). The British categorised
and ranked the different social groupings, and by so doing, increased awareness of the
differences within the hierarchical society®. This attempt at classification was an
exercise in administrative efficiency, but it also served as a method of marking India off
as different, as well as dividing the Indians amongst themselves. A contemporaneous
account of the British dominions, argued that ‘so long as we can keep the Hindoo races
divided in sentiment, so long is our supremacy assured to us’ (Mortimer-Frankiyn 1387:

206).

The British were not as ‘neutral’ or removed from the religious conflicts in the
subcontinent as they are sometimes portrayed. Much of the agitation which led to the
1857 uprising was produced by rumours that the Company was polluting both Hindus
and Muslims through using pig and cow fat on cartridges and mixing cow’s blood with
salt (James 1997: 236). The fears of conversion bought many Hindus flocking to the
cause of removing the British, despite the fact that it was a Mughal Emperor who was
the target for the restoration. While most of the stories were exaggerated, the British
were certainly guilty of seeking to ‘enlighten’ the Indians. Mortimer-Franklyn argues
that when ‘English rule increased Indian intelligence, the gulf between him and the
Hindoo would be reduced. And will emancipate the Hindoo from the thraldom of
superstition’ﬁ4 (1887: 208), a policy that some British educated, secular leaders of India

after Independence sought to continue. After the Uprising, missionary activity in India,

3 The first decennial census was introduced in 1871. For the first time it revealed the relative local and
national strength of the different communities (Talbot 2000: 13). ' - .
54 While ‘reassuringly” adding that Englishmen would still be more intelligent than the “Hindoo’.
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once declared by Wilberforce to be ‘that greatest of all causes, for I really place it
before Abolition (of slavery)’, was curtailed. Queen Victoria disclaimed ‘any desire to

impose Our convictions on any of our subjects’ (Keay 2000: 429). The dangers of

religious conversion were thus recognised.

An appreciation of the British understanding of the subcontinent as a collection of
diverse races and religions contributes to an analysis of the nature of the provincial
reorganisations which were undertaken, as well as the means by which they sought to
devolve power. The rationale for the slow delivery of elected government has
sometimes been attributed to the fact that India, in contrast to the other colonies, was
diverse. As A.JBalfour stated in opposing Home Rule for Ireland - representative

government was

only suitable .... (w)hen you are dealing with a population in the main
homogeneous, in the main equal ... in a community where the minority are
prepared to accept the decisions of the majority (cited in Coupland 1942: 27).

This statement ignored the fact that self-government had been granted to Canada, which
had a religiously, linguistically and culturally reinforcing cleavage between the French
and the English speakers. Therefore a racial motivation cannot be discounted in
accounting for the slow devolution of power, as well as the method by which it was

5
conceded®’.

In 1909° indirect elections were held for the first time at the centre and in the
provinces. The elections were held on the communal principle. In the aftermath of the

communal divisions after the partition of Bengal, Viceroy Minto was persuaded,

that any electoral representation in India would be doomed to ... failure which
aimed at granting a personal enfranchisement regardless of the beliefs and
traditions of the communities composing the population of this continent
(Coupland 1942: 34).

S5 1, 1883 the civil service was reformed to permit Indians to enter the higher services, and exams replaced the
previous system of nomination. However, this system was still biased against Indians as the requirement to
travel to London to sit the exams, and the low age limit for taking the exams, ensured that few could avail
themselves of the opportunity. ' o

% After a Liberal Government came to power with a large majority
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Yet separate electorates reinforced the very cleavages which the British had cited as
their reason for delaying the introduction of representative government; confirming their
divide and rule strategy®’. The British justified their strategy according to the principles

espoused by a future Prime Minister,

The irritating problems of the small nationality, of the type of Ulster, included in
a State of different nationality are likely to be solved by constitutional rights
being secured to the minority; and there is very good reason for believing that
when minority rights are thus recognised, so far from a divided allegiance being
created or existing differences being stereotyped, unity will be promoted
(Ramsay MacDonald 1919: 76).

Coupland argues that it was because of democracy and equality under the law that both
communities felt secure and began to grapple for power (1942: 35). This was partially
the case; access to power resulted in mobilisation around the emotive cleavage of
religion. However, it is undeniable that at different stages of the constitutional
decolonisation process, the British used one group as collaborators against the other.
The creation of separate electorates cannot simply be seen as a concession to a
legitimate fear, as separate electorates were ‘nothing less than the pulling back of sixty-
two millions of people from joining the ranks of the seditious opposition’, (a
contemporary statement quoted in Metcalf 1994 224).  Although the principle of
election was accepted for the centre (the Governor-General’s Legislative Council) as
well as the provinces, democratisation proceeded at a piecemeal pace. ‘(T)he
constituencies were still to be communities and groups of various kinds and not general
constituencies of the normal democratic type’ (Coupland 1942: 17). Separate
electorates became part of the Government of India’s strategy of control, co-opting

Muslim elites into government, although not into the higher echelons of power.

As Brown reminds us, democratisation increased pressures to determine the issue of
which Indians would be represented (1985: 127). The Montagu-Chelmsford report on
which the 1919 Act was based reluctantly conceded the communal principle of
representation, but subsequently extended it to the Sikh community because they were
‘a distinct and important people; they supply a gallant and valuable element of the
Indian Army; but they are everywhere in a minority, and experience has shown that they

go virtually un-represented’ (my emphasis) (Montagu and Chelmsford 1918: Article

°7 Although thev had been used at municipal level in the Punjab to maintain “communal balance™ before their
introduction as a state-wide device (Brown 1994: 145).
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232). While the proclamations of the statesmen decry the charge of divide and rule®,
British policy was dependent upon some division among the Indian elite and the Hindu-
Muslim divide was the most obvious. However, the report’s authors were also reacting
to the Lucknow formula, hammered out between the Congress Party and the Muslim
League in 1916. This provided for the representation of Muslims in the central and
provincial legislatures through separate electorates. The 1919 Act incorporated this
principle by providing communal representation at both levels of government. It also

allocated seats to non-religiously defined communities® .

2.4. 1919 Government of India Act

Continuities and discontinuities have been discussed in relation to territorial autonomy
1n British policy more generally, but the 1919 Act deserves separate consideration. This
is for the following reasons. Firstly, the 1919 Act was the institutional product of the
Montagu Declaration of 1917, which proclaimed self-governance for India. Secondly, it
produced an explicitly federal form of government. Although it conceded ‘too little too

late’, the provisions of the Act structured much of the subsequent debate.

Viceroy Hardinge’s Delhi Despatch of 25" August 1911 stated that Indians needed to be
given a larger share in the governance of their country, and linked this to the need to
accord the provinces more autonomy. The next viceroy, Lord Chelmsford, came to the
conclusion ‘that the endowment of British India as an integral part of the British Empire
with self-government was the goal of British rule’, (quoted in Banerjee 194%b: 1).
However, it was only when Montagu became the new Secretary of State for India in
1917 that his views were taken up by (sections of) the home government. He called for
‘the progressive realisation of responsible government in India’, (reproduced in

Banerjee 1949b: 1).

While 1919 was a step in the direction of democratic federal government, even British

constitutional historians such as Keith conceded that the Act of 1919 ‘effectively

% <The British Government is often accused of dividing men in order to govern them. But if it unnecessarily
divides them at the very moment when it professes to start them on the road to governing themselves it will
find it difficult to meet the charge of being hypocritical or short-sighted” (my emphasis) (Government of India
1964a: Article 229). The report’s authors concluded with the necessity of maintaining ‘adequate safeguards’

tor the Musiims. ) . . .
¢ 1n addition to the Muslim community, Sikhs, Europeans, Anglo-Indians and Indian Christians were granted

seats.
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negatived (sic) any real test of the capacity of Indian ministers to work responsible
government’ (1936: viii). Even liberally minded British politicians argued that Indians
would have to be gradually inculcated with the ideas of government and responsible
opposition rather than being granted self-government in one fell swoop. This was
partially because of the fear of the instability that would be produced by the differences
in race, religion and customs, as well as the lack of stable parties with majorities in the

provincial legislatures (Sharma 1976: 39)™.

Divisions within the British establishment widened after the First World War, primarily
over the issue of whether India should be treated differently from the white colonies.
Through the agencies of Secretary of State Montagu and Viceroy Chelmsford a decision
was taken to decentralise formally the Indian Government, for the first time codifying
the division of powers between centre and provinces. The decision to grant Indians a
share in the government of their country at provincial level was significant. It can be
seen as a mechanism of control — not only was Indian responsibility confined to
‘unimportant’ issues, but the ultimate power lay with the Govemor of the province and
the Governor-General above him. However, it also conformed to the strategy of co-
option practised by the Mughals. The increase in Indian legislative and executive
responsibilities was to give (however imperfectly) members of the Indian elite
experience of rule (or parliamentary opposition in the case of the Congress who stood
for election but refused to take office). Secondly, as Brown reminds us, the 1919 Act
opened up the province as the arena of political competition (1985: 169). It also had
wider effects. As the Montagu-Chelmsford Report stated ‘... change obviously cannot
be confined to the Provinces. In proportion as they become more responsible the
control which the Government of India exercises over them must diminish’® (1918:

Article 380).

The 1919 Act was a step in the direction of democratisation but the electorate was

restricted and the Governor General had overarching powers. The Preamble to the 1919

Act states that

. concurrently with the gradual development of self-governing institutions in
the Provinces of India it is expedient to give to those Provinces in provincial

™ Although by recognising separate electorates and reserved seats, the British promoted these very same
differences.

-71 -



matters the largest measure of independence of the Government of India, which
1s compatible with the due discharge by the latter of its own responsibilities.

Section 1 provided ‘for the classification of subjects in relation to the functions of
government, as central and provincial subjects’ (Government of India 1964a: Section 1
a). Sharma argues that the 1919 Act ‘thus recognised the great and supreme necessity
of reversing completely the process of centralisation begun in 1833” (1932: 165). This
is an overstatement, especially given the extraordinary powers of the Governor-General.
It also ignores the decentralisation since 1833. The concession to the provinces was
circumscribed by, ‘the question (of) how this devolution of power can be conceded
without impairing the supreme authority of the Governor-General in Council’. Lord
Hardinge’s Delhi Despatch 25" August 1911, (quoted in Menon 1957: 13). Before
1919, many functions had been delegated to the provinces. However, this was the first
time a formal division of functions between the central and provincial governments was

codified” (although residuary powers remained with the Centre).

Dyarchy

While the 1919 Act maintained separate electorates and Muslim over-representation in
provinces where they were a minority”, it did not concede the provincial autonomy
called for in the Lucknow Pact. It created a system of dual control which came to be
called dyarchy. The system transferred specified provincial subjects to the control of a
provincial legislative council, upon whose advice the provincial Governor would act
(Government of India 1964a: Article 1(d)). Other powers delegated to the provincial
level were retained by the provincial Governor who was to be advised by his executive
council of two to four persons, at least one of whom was to be an Indian (Government

of India 1964a: Article 3 (1)).

The system of dyarchy, while imperfect from the view of the Indian elite recommended

itself to the British elite on the grounds that,

any further advance on the lines of the Morley-Minto reforms would give the
electorate power to paralyse government at every turn, but not the power and the
responsibility of conducting government for themselves (Barua 1984: 42-3).

' Although the existing division of powers was not substantially altered.
2 Both of which had been agreed to in the Lucknow Pact of 1916.
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A future Prime Minister, Ramsay MacDonald, was scathing of dyarchy.

The_ proposal in the Montagu-Chelmsford Report that it should consist of two
sections, one owing allegiance to the Viceroy and the other looking to the
Legislatures for authority, is clumsy and in every sense expedient (1919: 91).

The system had precedents in Canada. The Durham Report of 1839 had permitted
domestic affairs to be exercised by the Union and the other colonies, while foreign
policy, defence and overseas trade were retained by Crown. However in the Indian case
the division of powers was rigidly codified, broaching no compromise, and in practice
operated in a more limited fashion than was provided for. Additionally, the division of

sovereignty was complex. Section 1 (1) (d) provided,

for the transfer from among the provincial subjects of subjects (in this Act
referred to as ‘transferred subjects’) to the administration of the governor acting
with ministers appointed under this Act (Government of India 1964a).

Section 1 (4) stated that (All) ‘provincial subjects, other than transferred subjects, are in
this Act referred to as ‘reserved subjects’ (Government of India 1964a). Residual (non-
transferred) provincial powers remained in the hands of the Governor, and the numbers
of powers transferred to the elected representatives of the provinces was limited. This
resulted in a situation where, as a contemporaneous account observed, ‘you cannot with
seemliness ask people to trust you and then show obviously that you do not trust them
... Lack of trust is writ large across the face of that document’ (Wedgewood 1921: 139).
Additionally, the 1919 Act provided the provincial Governor with the power to override
his Legislative Council’s decisions on transferred powers if ‘the Bill or any clause of it
or the amendment affects the safety or tranquillity of his province or any part of it’

(Government of India 1964a: Section 1 (4)).

Subjects reserved for the exercise of the provincial Governor included control over land
revenue, finance, and law and order. He also appointed ministers who would aid him in
the administration of transferred subjects (Government of India 1964a: Section 4 (1)).

Their advice was not binding.



In relation to transferred subjects the Governor shall be guided by the advice of
his Ministers, unless he sees sufficient cause to dissent from their opinion, in
which case he may require action to be taken otherwise than in accordance with
that advice (Government of India 1964a: Section 4 (3)).

As the Montagu-Chelmsford Report stated ‘we do not think that he should accept

without hesitation and discussion proposals which are clearly seen to be the result of
inexperience’ (1918: Article 219).

The choice of topics to be transferred,

was dictated by the consideration of the matters which most easily could be
entrusted to (Indian) ministers and which offered them the greatest scope for
social and economic development, the nation-building activities, and the sphere
of social reform, the latter a sphere in which British officials could not safely
operate’ (Keith 1936: 254).

They also included ‘... those in which mistakes that might occur would not be
irremediable’ (Menon 1957: 20). The transferred financial powers of the provinces
were also limited. The newly acquired provincial revenues were linked to the provincial
subjects and were acquired at the expense of the central government. The Government
of India therefore required that a proportion of these funds be paid back to the centre
(Menon 1957: 22). In addition, ‘rather than assigning certain revenues to the transferred
subjects ... the joint report and the select committee decided in favour of annual
distribution of revenue by discussion’ (Keith 1936: 247). The lack of secured revenue
detracted from the autonomy of the provinces to exercise their rights, as surely as the

powers of the provincial governor detracted from real and effective democratisation.

‘Viceregalism’

In addition to the limited nature of democratisation, the Governor General remained
theoretically entitled to legislate over the entire field of government administration in
India, and ‘was made an integral part of the authority of legislation’ (Keith 1936: 254).
Ultimately no provincial act was valid until the Governor General had consented to it.
More importantly, a Bill ‘if not so consented to, (by either or both assemblies) shall, on
signature by the Governor-General, become an Act’ if the Governor-General certifies
‘that the passage of the Bill is essential for the safety, tranquillity or interests of British
India’(Government of India 1964a: Section 26 (1)). Both chambers at the centre could

be dissolved (or extended) at the will of the Governor General (Government of India
- 74 -



1964a: Section 21(a b)); and 28 of the 52 provincial subjects were wholly or partially
subject to central legislation. Section 12 (1) of the Act required the Governor General's
consent before contentious laws could be introduced. Provincial autonomy was also
curtailed by the provision that, ‘without the previous sanction of the Governor General’,
subjects which might remotely be connected to central powers were excluded from the

provinces’ powers. These included the imposition of new taxes or even from,

. regulating a provincial subject which has been declared by rules under the
principal Act to be either in whole or in part, subject to legislation by the Indian
Legislature, in respect of any matter to which such declaration applies
(Government of India 1964a: Section 10 (3)).

In addition, the Governor-General retained power over provincial questions. The
provincial Governor ‘was thus compelled as well as authorised closely to control the
actions of his ministers’ (Keith 1936: 259). The Governor-General additionally
possessed the power to override the entire constitution if the peace and security of India
were threatened. Sharma therefore misses the point when he argues that ‘in practice this
control was extremely limited and exercised on perhaps very few occasions and that too
in connexion with matters affecting all Indian services’ (1932: 171), given the

subsequent debate over the power of the centre over the provinces in both federations””.

2.5. Conclusion

This chapter establishes the durability of taxation units, petty principalities and a degree
of autonomy (self-rule) within the subcontinent. The significance of this inquiry reveals
that the British. who built on the Mughals, in their turn produced legacies of governance
which would impact upon the federal constitutions of independent India and Pakistan.
These legacies are the subject of Chapter Three. It suffices to say that patterns can be
traced through time in the territorial space that now constitutes India, Pakistan and
Bangladesh. If the thesis of progression holds, Low’s claim that ‘Congress captured the
Raj from India by supersession’ makes perfect sense (1991: 74). A similar situation
pertained in Pakistan. The British adopted the mechanisms of federalism as a means of
co-opting and accommodating the Indian middle class, but their other methods of co-

option such as those of separate electorates, and the co-option of the princely states

7 Although I have the benefit of writing with hindsight, and Sharma was writing under British rule.
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worked against the unification of the Indian subcontinent and its peoples. Both the

Congress and the League had to respond to these additional constitutional proposals,

which ultimately included degrees of consociationalism.

To argue that federal elements were part of a necessary strategy of government to rule
such a large and territorially diverse region is almost tautological. Not only was the
Indian subcontinent geographically large, but its population was (and still is) extremely
diverse, segmented along religious, linguistic, regional and caste lines. All these
divisions in turn influenced the federal structures that were developed. This does not
mean that federalism was inevitable. The fact that continuities can be traced is
significant. It poses the question why the structures adopted after independence differed
so radically according to the provincial composition of their units? An examination of
the plans proposed by the main protagonists between 1916 and 1946 in Chapter Three

sets out on this task by assessing their majoritarian versus consociational characteristics.
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Chapter Three: Method from Muddle: Federal Plans in pre-
independence India 1916-1946

‘The Government of India Act 1935 was ‘itself essentially a temporising device behind its impressive
Jederal fagade’ (Mansergh 1999: 32).

‘Congress and a strong centre were the best insurance the British could take out to prevent chaos and
balkanisation in the India they proposed to leave. But giving Congress the strong centre it wanted was
difficult to square with the provincial thesis in the Punjab and Bengal’ (Jalal 1985: 75).

‘We divide and you rule’ Mulana Muhammad Ali ™ to the British Government at the first RTC in 1930,
(cited in Sayeed 1968: 7).

‘The basis of Pakistan is the fear of interference by the Centre in Muslim majority areas as the Hindus
will be a majority in the centre’ (Azad 1988: 152).

3.1. Introduction

Territorial autonomy was a historically established ruling strategy for the Indian
subcontinent, even if it was not the rigid codified constitutional federal form of the
nineteenth and twentieth century analysed by constitutionalists such as Wheare (1963:
esp. 33). To argue that the states of India and Pakistan were influenced by the state
structures that preceded them is not a revelation. A stronger claim supported by the
evidence is that federation was the only possible institutional structure through which
the subcontinent could have been ruled after partition. This does not necessarily mean
that the elites who designed the post-independence constitutions were ideologically
committed to federal forms of government. Jawaharlal Nehru’s” statement in the Rajya
Sabha in December 1955 that a one-unit federation ‘would be ideal’ is a strong
indication of his dispositions76 (Bondurant 1958: 56). This chapter demonstrates that
both the Muslim League and the Congress Party, despite their many internal divisions,
indeed perhaps because of them, signed up to plans that were federal. To understand
post-independence constitutional formation, and its impact upon my dependent variable,
federal stabilisation, it is vital to elucidate the pre-independence preferences of the

British, the League and Congress.

™ Indian Nationalist Muslim and President of Congress 1923-1924. i

" Hereon referred to as Nehru. His father, Motilal Nehru will be referrgd to by forename as well. o

" Although he swiftly added “but [ am not sure that would be ideal in some ways. Anvhow, now it 1s not a
practical proposition’.
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Without them I cannot assess the validity of my three independent variables”’ and one

intervening variable’®. To do so I examine the following three hypotheses”.

1H, — The British Government was consistent in its plans: This hypothesis primarily
relates to institutional antecedents of federalism. Unless a clear pattern can be discerned
in British plans, the relevance of the British legacy to post-independence constitution

formation must be questioned.

2H, — There was no difference between the Congress and League in the degree of
consociationalism in the accepted plans. If the null is correct, then we should assume
that the post-independence constitutions of India and Pakistan would be identical on this

variable.

3H, - There was no difference between the effective number of ethnic groups
(eneth®®) and the degree of consociationalism in the plans proposed. This is my
third independent variable. As the effective number of ethnic groups is a constant
before independence and the constitutional plans discussed up to independence were
focused upon united India, this hypothesis can only be assessed retrospectively in
Chapter Five. It is essential to make the point that ‘orthodox’ historiography has
portrayed Jinnah as hell-bent on achieving partition and the Congress standing for unity
at any cost™". Jalal’s eloquent and persuasive thesis demonstrates that this position is at
the very least simplistic, and at most, contrary to the facts (1985: esp. xv-xvi & 174-
191). Jalal demonstrates that Congress’s constitutional preferences were dictated by the
religious composition of the state it sought to run®’.  As this chapter makes clear,
Congress favoured a centralised but partitioned state to a decentralised united one with a

large territorially concentrated Muslim minority to accommodate.

7 a) Institutional legacies; b) National identity articulation; ¢) Effective number of ethnic groups.

"8 The homogeneity of federal units. ‘ o

7 | use conventional statistical notation. H, denotes a null hypothesis. A hvpothests is a statement about the
relationship between variables that is derived from a theory. The null is posited because in order to accept the
alternate hypothesis (H,) these data must allow me to reject the nu!l. o

8 The effective number of ethnic groups. The formula for calculating the number is discussed on page 143.

81 For an in-depth analysis of the orthodox and revisionist positions see Roy (1993: 102-132).

82 Although she does not analyse it as such.
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3.2. Institutional antecedents of federalism

The plans proposed between 1916 and 1946 were numerous and complicated. Not all
were directly concerned with the issue of federalism and federal design. Issues such as
the granting of Dominion Status rather than full independence, or reservation of seats
and separate electorates for Scheduled Castes often occupied more prominent ground.
Despite this, all the constitutional plans proposed within these dates were drafted under
the assumption that there would be a central government with provincial governments
with a certain amount of autonomy. Certain aspects of what are normaily considered
elements of federal systems were not present. As a colony, the constitution would
necessarily be a product of the Westminster Parliament and the Governor General as
representative of that parliament possessed extraordinary powers. Within these
limitations, the plans proposed a definitively federal form of government, with
provincial representation and division of powers between the provinces and the centre.

This colonial legacy has proved to be a definitive one.

Federations, as we have seen can take many forms and are created for many different
purposes. The structures of federalism adopted in India were partially mechanisms to
perpetuate British rule, firstly through democratising at a ‘safe’ level and later through
including the primarily pro-British Princes within the central institutions. But they were
also a necessity to rule such a large and diverse country. The British Government came
to view federal structures as a gradualist mechanism for conceding democracy, and, at
some future date, Dominion Status. In this it was guided by the experience of other
Dominions of the Commonwealth — Australia, Canada and South Africa. In its turn, the
Congress Party incorporated provincial units into its party organisation after 1908, but
favoured a centralised federation as a mechanism of ruling India. As an organisation
Congress did NOT favour a unitary government83, It concurred with the British over
the centrist nature of the federation while disagreeing over the extent of Indian control
of these structures. Jalal argues that Jinnah’s initial preferences were for a centralised

federation along Congress lines with minority protection at the centre and within the

5 Despite the Presidential Address of Mr C Vijaraghavachariar in 192.0 at Nagpur - ironically at the very
session where Congress reorganised its internal organisation around linguistic Provmc;al Congrqss Committees
(PCCs). In discussing the 1919 Act he incorrectly argued that it was "a new and perilous utopia... Ix}dm_has
ever been a unitary country... The India of Asoka and of Akbar were great unitary countnes a%d their reigns
were the brightest and their people were the freest in the history of India’ Presidential Address 35~ Session INC
Dec 26-31 1920, (reproduced in Zaidi and Zaidi 1979: 631-2).
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provinces (1985: 10). This reflected his desire to consolidate the Muslim League’s
position across all of India. However, a tension existed within the League between the
minority and majority Muslim provinces over this issue. The Muslim majority
provinces viewed federalism primarily as a mechanism of minority protection, and
therefore favoured a more decentralised federation. Jinnah subsequently modified his

position as his mobilising strategy required the accommodation of the Muslim majority

provinces“.

While all the plans discussed in this chapter operated under the assumption of an
eventual federal (or possibly confederal) constitution for India, they differed according
to various criteria. I focus on the elements relevant to the success of a federation as a
mechanism of ethnic conflict regulation. T discuss variables that are not normally
considered as relevant to a federal system. This is for two reasons. Firstly, for
federalism to be an effective mechanism of regulating ethnic conflict it often requires
additional elements. While methods of securing proportionality in decision-making
organs, security or a grand executive coalition are more commonly associated with
theories of consociationalism expounded by Arend Lijphart, they have also been
associated with federal organisation, especially in multiethnic societies. Consociational
federal structures facilitate the accommodation of territorially dispersed ethnic groups,
something which federal structures cannot easily do®. They also address the concerns
of territorially concentrated groups who are a minority in the state as a whole, for whom
federal structures give no guarantees of minority veto or protection outside their
province, especially at the centre. Although consociational elements are distinct from
those specifically associated with federalism, there can be overlaps, as Lijphart argues
(1979: 505-512). The demand for the inclusion of these consociational elements,
specifically by the Muslims who were in a provincial minority, must therefore be seen
as an integral part of the acceptance of the federal system of government in united India,

and should not, indeed, cannot, be dissociated from the plans proposed and accepted.

Secondly, an analysis that takes into account consociational elements is better placed to

posit the distinction between the attitudes towards minority accommodation proposed

# Although the Muslim League did not command the support of the majority ot.‘ Muslims until after 1940, its
demands influenced constitutional form. It was taken into account by both the British and the Congress.
85 When groups are territorially concentrated, consogiational}sm enhances the benefits of federalism without the
danger of alienating minority groups from the decismnjmalgng process. Itis this danger that enhances the fear
of separatism, precluding many statesmen from advancing it as an ethnic conflict regulation mechanism.
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by the Congress and the League than a simple focus on formal elements of federal
structures does. Although a federal form of government can be part of a consociational
system, it is neither necessary nor sufficient for consociationalism. Federations can be
and often are majoritarian systems of government. Concentrating on the degree of
consociationalism within federal plans fits into alternate hypothesis 2H;: were there
differences between the federal plans proposed by the different parties according to their
degree of consociationalism? It provides a strong comparative element with which to

assess the post-independence constitutions.

I have identified nine variables of the many constitutional proposals advanced between
1916 and 1946 as set out in Table 3.1. The nine variables are grouped under Lijphart’s
fourfold classification of the four elements of consociational forms of government. All
nine fit into the criteria specified above, either being elements of federations, or
consociational elements that complement them. All nine variables were also integral to
the type of federation proposed and facilitate comparison of the plans according to

testable criteria. As such they complement 1H, and 2H,.

Table 3.1. The elements and variables to test federal degrees of consociationalism

le/. Grand Coalition

/. Executive Weightage

e2. Proportionality

2. Separate Electorates

3. Reserved Seats

. Legislative Weightage
x5. Bicameral Representation

e3. Segmental Autonomy

6. Religious reorganisation
x7. Linguistic reorganisation
8. Residual powers

4. Mutual Veto

x9. Community veto rights
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Grand Coalition

Lijphart includes a grand coalition as one of the elements of consociational democracy
because of its inclusion of all the political leaders of the significant segments in a
society (1977: 25). In so doing he precludes the existence of political groups that
transcend ethnic lines®. Lijphart compares the grand coalition to a government of
national unity formed to combat an emergency, but points out that in plural societies the

potential for an on-going emergency is greater, and therefore the need for a permanent

government of national unity, stronger.

The first variable (xI) I look for in the plans is that of weightage®’ for one or more
community in the executive in the province (before central representation was
conceded) and later the centre. The institutional representation of one or more ethnic
groups can be either a formal or an informal arrangement. It is important to note that
weightage or reserved seats within an executive does not guarantee that this
community’s interests will be protected. Unless parity is achieved or decision making
rules are enforced which guarantee a minority veto, minority groups can always be
outvoted. It merely ensures that they possess a substantial voice at the level at which
decisions are taken. This element of consociationalism is eminently compatible with

federal executives as Steiner analyses in Switzerland (1989: 107).

Proportionality

For Lijphart, proportionality primarily refers to the ‘method of allocating civil service
appointments and scarce resources (1977: 51) and the ‘removal of a large number of
potentially divisive issues from the decision-making process’. Lijphart only secondanly
includes the issue of representation in proportion to community strength in ‘decision-
making organs’ because representation does not guarantee the security of group
interests, as noted above (1977: 39). However, it is with the representation of the group
in the legislature in proportion to or in excess of population that I am concerned.
Proportionality in government appointments was not an important element in the

constitutional plans under discussion, although the issue recurred throughout the period.

% The Congress Party argued that it did transcend these cleavages (althoggh in.actualit}/ it was not successful in
doing s0). This perception/bargaining chip was responsible for many of the differences between Congress and
League in their constitutional preferences.

87 Which may or may not be in proportion to population.
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The second variable (x2) I analyse is that of separate electorates. These are part of the
proportionality element of consociationalism because they can be used to guarantee
proportionality of representation in accordance with population strength — vital if groups
are not territorially concentrated and will lose out under the simple plurality electoral
system. They can also be used to over-represent minority communities. Separate
electorates were advocated by the Muslim League and other Muslim organisations.
Ambedkar also advanced them for the untouchables during the Round Table
Conferences (RTC). They were advocated as a mechanism of securing adequate
representation in the legislature, but also as a means of electing representatives who
would stand up for their interests. Separate electorates, as with the Party List electoral
system, increase the control of the leaders of the community by segmenting the
communities. They do not ensure that one party gains all the votes of this community —
intra-segment fragmentation can occur. However, with no need to appeal to other
communities, incentives for extremism are increased rather than decreased®®. There is a
case for including this variable under the segmental autonomy element. However,
separate electorates were not only used as a mechanism of segmentation but to ensure a
certain number of representatives. Additionally, while separate electorates were a
mechanism to segment the communities, they did not provide autonomy. Separate
electorates were applied equally to Muslim populations in Muslim majority provinces as

they were to Muslims in Hindu majority provinces.

The third variable (x3), related to separate electorates, but distinct from it, is that of
reserved seats for certain communities in the provinces or at the centre. There are
various mechanisms by which reserved seats are allocated to minorities. They can be
allocated without any regard for the population within a particular unit (a system that
allocated seats equally would fall into this category). Alternatively they can be
allocated either in proportion to population or in excess of population. These latter two
are more common and can lead to the under-representation of a majority within that
particular legislature — a source of discomfort to the Muslim majority in Bengal and

Punjab. While it could be argued that separate electorates can equally be a mechanism

8 Separate electorates are not the only electoral mechanism for epsun'ng repre_sentation. In pre-independence
India, the possibility of having primaries where only members of the community could choosg who wopld be
able to stand in the constituency was proposed by Attlee at the RTC {Times 1931: 30). This mechqmsm 15
compatible with joint electorates — and would ensure that only candidates acceptable to d}e commumnity were
clected. The fact that these proposals were not accepted demonstrates that the desire to segment the
communities from one another was of paramount importance.
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of providing reserved seats, the two are distinct. Seats can be reserved for a community

with a general electoral role to elect them. Therefore while separate electorates require

reserved seats, the converse is not true.

The fourth variable (x4) according to which constitutional plans diverged was that of
legislative weightage. Conceded in the 1909 Act, legislative weightage fits more
comfortably under proportionality than it does under the grand coalition element of
consociationalism.  Guaranteed representation in a legislature is no guarantee of
executive participation, especially in a majoritarian system of government. Legislative
weightage guarantees a certain level of representation for minority communities, often
in excess of its population. It only becomes part of minority veto rights if the excess
representation prevents the normal majority from governing alone. It differs from
reserved seats that do not necessarily guarantee extra representation according to
numerical strength. Weightage can be used to promote a community’s representation at
the national level commensurate either with its political importance (however defined)
or with its national strength, which because of its territorial distribution it is unlikely to
gain electorally. It can be used to promote national level protection for a territorially

concentrated minority, or for dispersed communities.

The fifth variable (x5), and the fourth to be included by me under Lijphart’s element of
proportionality is that of representation in the second chamber of a federal legislature.
Representation in the lower chamber of a federal legislature usually occurs according to
the population strength of the units that comprise the federation. Representation in the
upper house (a frequently occurring though not necessary element of a federal system)
varies between equality of representation for all units regardless of size (as in the USA
and Pakistan after 1973), representation according to population size (Austria) and those
in which representation compensates marginally for population differences but does not
attempt to achieve equality of representation (India and Canada). If units are
homogeneous or particularly incongruent in terms of size (Lijphart 1984a: 74), the
representation in the upper chamber becomes vital for issues of inclusion and exclusion.

Representation in the second chamber can therefore be seen as also Increasing

segmental autonomy.
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Segmental Autonomy

Lijphart includes segmental autonomy as one of his elements of consociationalism

because,

It is the logical corollary to the grand coalition principle. On all matters of
common interest, decisions should be made by all the segments together with
roughly proportional degrees of influence®. On all other matters, however, the
decisions and their execution can be left to their separate segments (1977: 41).

The design of provincial units fits into Lijphart’s segmental autonomy category through
creating an institutional space for territorially concentrated groups. Within this
territorial space the groups’ leaders control decisions relating to their community’s well
being, such as education or the language of the state. This variable is linked most
closely to federalism as a mechanism of ethnic conflict regulation. I concentrate on it
because my intervening variable is the ethnic homogeneity of the provincial umit.
Lijphart specifically associates federalism with segmental autonomy in ‘“Democracy in
Plural Societies’. Segmental autonomy is designed to at least initially ... make plural
societies more thoroughly plural’ and to strengthen segmental organisations (1977: 42).
Because government (as opposed to autonomy) at the provincial level is in practice
always organised along territorial lines, federalism offers an especially attractive way of

implementing segmental autonomy for territorially concentrated ethnic groups.

The sixth (x6) and seventh (x7) variables are therefore closely equated with federal
design: the design and composition of the units of the federation according to religious
and/or linguistic criteria. The extent of segmental autonomy conceded in practice varies
according to the powers that are allocated to the provincial level of government (or to
selected provinces under asymmetrical federal arrangements).  Yet institutional

recognition of the legitimacy of ethnic units is significant in itself. It demonstrates that

the state in question is committed to the maintenance of these identities. These two
variables are difficult to classify. The acceptance of one of the two variables (linguistic
or religious) does not necessarily entail the rejection of the other. Therefore, the other
demand may be sidelined; for example the Muslim League in its quest for more Muslim

states did not address the linguistic question, but did not reject it either. Additionally,

% To their population strength. s
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the simple scoring mechanism employed in this analysis does not and cannot distinguish
between the acceptance of different religious claims, whether Sikh, Muslim, Hindu or
Christian. Lijphart reminds us of the need to be alert to different kinds of segmental

cleavage (1977: 18). These issues are problematic.

The eighth (x8) variable is that of the location of residual powers. While the location of
these powers might more pertinently be used to measure the degree of centralisation of a
federation in conjunction with the distribution of revenues, by themselves they are
meaningless and assume more or less importance depending on other factors”®. The
location of the residual powers of a federation in conjunction with the creation of
ethnically defined units is strongly indicative of the importance of these units’
autonomy and is symbolically important”’. Residual powers could also be included
within Lijphart’s element of a mutual veto because it provides the community with the
ability to protect its vital interests. I have included it under the segmental autonomy
element because mutual vetoes are usually exercised at the centre. Residual powers in a
province may protect the significant interests of the community but they do not veto the

actions of a regime.

Mutual Veto

My ninth and final variable (x9) is that of the mutual veto which exactly corresponds to
Lijphart’s fourth element. Lijphart stresses the importance of the mutual veto in
constitutional design as a mechanism td ensure that a community represented in
government will not have its vital interests outvoted at the centre - damaging the
condition vital to make consociational democracy work — that of inter-segmental elite
cooperation. Lijphart acknowledges that the mutual veto in effect amounts to negative
minority rule, but argues that as all communities benefit from the protection it affords,
minority communities have an incentive not to abuse it (1977: 36,38). The mutual veto
is a device by which a community can object, either in the legislature and/or executive

to the passing of a decision, which that community’s representatives decide affects their

% The exact enumeration of powers for each level of government, emergency powers of the centre and
financial distribution of powers. | '

% The Canadian and Australian federations adopted opposite positions on the location of residual powers at the
time of federation. Canada sought to create a centralised federation ha\ipg vie\‘ved the US Civil_ War as a
lesson of the dangers of decentralisation. In contrast. Australia was constituted from provinces with a much
greater awareness of their independent existence and thereforg allocated regxdual powers to the provinces. 'It is
important to note however, that in both these federations, while the allocation of the residual powers remained
the same, the attitude towards centralisation changed through of the operation of the courts — Australia
becoming in practice a more centralised federation than Canada.
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vital interests’>. The mutual veto has also been used as a measure to prohibit discussion
of a contentious issue. It is usually triggered through a formula — three quarters or two
thirds of a community’s representatives within the relevant legislative or executive body
having to agree to use the veto. It also differs according to whether the required
percentage is calculated from those present and voting or from all those registered as
representatives of that community whether present or not. This arrangement was central

to the operation of the Northern Ireland Assembly before its suspension.
3.3. Formal Analysis

If the plan incorporated the relevant consociational variable it scores 1, if not, it scores O
as set out in Table 3.2°°. I have scored a variable @ if it was not mentioned in the plan

and if its absence is not indicative of a deliberate omission’”.

Table 3.2. Descriptions of majoritarian and consociational forms in scoring system.

No | Variable 1 — consociational 0 - majoritarian

x] | Executive Weightage Weightage No weightage

x2 | Separate Electorates Separate electorates Joint electorates

x3 | Reserved Seats Reserved seats No reserved seats

x4 | Legislative Weightage Weightage No weightage

x5 | Representation in the Second Chamber | Equality Proportional

x6 | Religious Territorial Reorganisation Religious provinces Administrative provinces
x7 | Linguistic Territorial Reorganisation Linguistic provinces | Administrative provinces
x8 | Residual Powers To the provinces To the centre

x9 | Community Veto Rights Veto rights No veto rights

I exclude all plans that cannot be scored on five of the nine variables (x)°. Other
influences on constitutional formation such as the discussions of the three RTCs of
1930-1932 are of course relevant to my analysis. However, they proved unworkable
with the formulae set out here. The sample size is too small to be subjected to any
meaningful statistical analysis. These data will therefore be presented in a qualitative

comparative format. Of all the plans proposed by these three actors between 1916-1946

1 ijphart does not stipulate that this mutual veto has to be enshrined in a written constitution. o

% I considered using a more sophisticated mechanism to assess degrees of consomaﬂoqahsm within the
variables (for example the levels of weightage). However, this was impossible to standardise, and detracted
from the analysis. ' '

“ Eo The 1919 Act did not concede linguistic reorganisation of provinces. However, _the Montagu-
Chelmstord Report on which the Act was based callgd for more homogeneous units (1?18: A;tlcle 246). The
report argued that operating in the vernacular wogld increase interest qnd participation in politics. As the Act
ignored this recommendation, its omission is a deliberate one. Thls_ vanabk 1s theretore scored O rather than O.
%> A plan does not have to be scored on all four elements, although in practice. all have been.
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I have only been able to score eight’®. Many of the plans discussed in this period were
nothing more than one-issue presentations designed to influence the debate. The Lahore
Declaration of 1940 is a prime example — it demanded independent and autonomous

states, but did not explicitly call for any particular form of constitutional structure.

The formula I have chosen to analyse the plans leading up to independence averages the
scores for the variables allocated to Lijphart’s four elements of consociationalism. It
then sums the four variables, but ‘weights’ two of them. Lijphart argues that ‘the two
most important (elements) ... are the complementary principles of grand coalition and
segmental autonomy’ (1979: 500). Lijphart has consistently prioritised executive power
sharing as a necessary feature of consociationalism because of the requirement of elite
agreement for consociationalism to be successful. He also prioritises segmental
autonomy because ‘(t)he ideal consociation maximises both the segment’s power in the
area of common concerns and their freedom to organize their own affairs
autonomously’ (1979: 501). An additional reason for weighting segmental autonomy is
that its inclusion or exclusion places greater emphasis upon my intervening variable;
that of the homogeneity of units in explaining federal stabilisation’’. This weighting
does not contradict the results of the un-weighted scores although it does confirm my

argument in a stronger fashion.

To conclude this section - a quick comment on what has been excluded. I have
concentrated upon consociational rather than formally federal elements. Although
many of the variables are perfectly compatible with federalism, they are not always
associated with it. In my formal analysis I have omitted the following vanables that are
commonly used to compare federations, the centralisation variable and the extent of the

Governor General’s powers.

The most common measure to analyse the level of centralisation is the distribution of
tax revenues between the different levels of government or the location of residual
powers or distribution of powers between the two levels of government™. I have not

included an analysis of these variables. ~Most of the plans proposed before

% Although Sikander Hyat Khan’s 1939 plan could have been included on the basis of the specified criteria, I
have excluded it from discussion. as he was not a member of the Muslim League.
¥ Appendix One works through the formula. o . o
% See Lijphart for a discussion of receipts from revenue (1984b:177-179), Riker for a discussion of minimurm
and maximum devolution of powers (1964: 5-6), and Watts for an analysis of the different approaches (1994
17-20).
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independence (already a very small sample) did not reach the implementation stage or
involve any discussion of tax revenues, therefore it is impossible to conduct a
comparative analysis of even hypothetical tax revenues. Without an analysis of tax
revenues, an analysis including the location of residual powers as a measure of
centrahisation would be superficial and misleading. Also, the location of revenue cannot
account for the existence of emergency powers of the centre nor the party system’s role

in undermining (or promoting) the autonomy of the provincial units. It is therefore

insufficient on its own.

The extent of the powers of the Governor-General™ is directly related to the nature of
both federations and the power of the centre. However, before independence, debate
over the extent of these powers was primarily related to the power of the colonial
regime rather than the nature of the federation. The Governor General and provincial
Governor in the 1935 Government of India Act were given the power to act in the
interests of minorities (Government of India 1964b: Article 12 9¢ & 52 (b)). Even the
Muslim League stridently objected to these provisions on the grounds that ‘it is well

100 1 s

nigh impossible to conceive of a dictator possessed of greater powers
significant that even the Muslim League saw these provisions as related to colonial
control rather than minority protection. In contrast to Wilkinson, I argue that the
powers of the Governor General in this regard were not related to degrees of

consociationalism before independence, rather to British control (2000a: 773-774).

Before I discuss the scores themselves, one final point needs to be addressed. This
chapter concentrates upon the federal legacies of the British, the Congress and the
League in post-independence India and Pakistan. Inevitably, in a period so wide but
also with so many actors, any analysis runs the risk of being superficial”'. This is

especially the case when focussing on the leaders of movements. In addition,

differences within these organisations are often more significant than those between
them. Different institutional solutions recommended themselves to accommodate the

same community - one a minority at the centre but with the security of being a local

% 1 ater the President in both India and Pakistan. . N . ‘
100 prosident of the Muslim League, Syed Wazir Hasan, All India Muslim League 24 Session Bombay April
1936, (reproduced in Pirzada 1970: 252). . )
101 | do not include the Princes within the analysis as their preferences were even more diverse than those of the
Congress, British and League.
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majority (Muslims in Sind), and one who was ‘twice cursed’, being a minority both at

the provincial and the national level (Muslims in the United Provinces).

In criticising Madan’s methodology focussing on texts and speeches, Manor has argued
that ‘(p)olitical action has always been more important than political rhetoric in
determining outcomes in India’ (1996: 474). In seeking to address this thorny
methodological problem I have concentrated upon the plans that the relevant party
signed up to as expressions of an institutional mentality, and have attributed less
significance to conference speeches and press briefings. This is not to deny the role of
individual agency — Azad’s criticism of Nehru places the blame for the failure of the
Cabinet Mission squarely on his shoulders (1988: 166). However, it puts them into
context — Jalal claims that Nehru’s pronouncement in 1946 was no surprise in relation
to the debates of the Congress at this time (1985: 209). The only way in which I can
take account of these detailed problems is to deconstruct the attitudes of the two main
movements through a longer textual analysis. In this chapter my analysis, scoring
system and conclusions concentrate upon the changes over time in the preferences of
the India-wide organisations and movements. These changes are shown in Table 3.3.
Chapter Four concentrates upon the different contexts in which these plans were

concetved.
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Institutional legacies

Assessing the effect of institutional legacies on the development of the federal structures

of India and Pakistan requires an appreciation of how many of the federal provisions

after independence conformed to the plans proposed by the British. The extent of the

similarities is discussed in Chapter Five. This chapter concentrates on the following

null hypotheses:

The value of analysing the post-independence constitutions is predicated upon
the consistency of the British plans before independence. Therefore my first
null hypothesis argues that the British Government was not consistent in its
plans. 1H, — the British Government was not consistent in its plans. If it is
not possible to disprove the null then the institutional antecedents of the federal
structures after independence must be questioned.

The second null hypothesis is that there was no difference between the Congress
and League in the degree of consociationalism they accepted. If we cannot
disprove this null then we would expect the degree of consociationalism in India
and Pakistan’s constitutions to be identical. 2H, — there was no difference
between the Congress and League in the degree of consociationalism in the

accepted plans.

a) The British Government was not consistent in its plans

The most accessible way to assess whether the British Government was consistent in its

plans is to look at the range of scores. Of the three organisations, the British

102

Government had the most divergent scores, as seen in Table 3.4

Table 3.4. The range of scores from the accepted plans.

Party Muslim League * | Congress Party ® | British Government
Range 0.75 0.52 0.77

Source: As in Table 3.3.

Notes: > ML — 1916, 1929, 1946, bCP - 1916. 1928. 1946, * BG — 1919, 1930, 1935, 1942. 1946

192 Although the range was high for all three actors.
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The large range of scores for the British Government is indicative of a lack of continuity
in its plans over the degree of consociationalism within federal structures. The wide
range is not surprising given that the British claimed to be trying to reconcile divergent
interests; indeed, it serves to illustrate that they were not as independent as they are
often portrayed. They changed policies according to the exigencies of the situation e. g.
according to wartime priorities, or the desire to include the Princes to slow down
democratisation. Even if the Cripps plan'® is excluded from the average on the grounds
that it was a wartime proposal to lure Congress into supporting the war effort — it failed
- the British Government’s range of scores still produced a wide range of 0.68. This
calls into question my independent variable of institutional antecedents, with the

exception of the advocacy of the federal structure.

To reinforce this point, unlike the Congress and League, the British did not possess any
‘absolutes’ across the nine variables. The British proposed five plans in the period
under discussion and therefore the opportunities for change were nearly twice as great
as those of the Congress or League. Even accounting for this, the lack of continuity is
dramatic. Separate electorates and reserved seats were included in all the British plans
with the exception of the Cripps Plan of 1942. 1t has been argued that Cripps was an
aberration and Churchill expected it to fail, pulling the rug from beneath Cripps’ feet
when a deal was looking likely (Jalal 1985: 73; Inder Singh 1990: 74). Even if this
were the case, this would not explain why the Cripps proposals were so close to the
Congress preferences. The omission of separate electorates and reserved seats was
therefore significant, as the composition of the Constituent Assembly arising from this
plan would be vital in influencing the type of constitution which was drafted. While the
Muslims would have been in a minority in any case, the election of the constitution
body by a single electoral college of all the members of provincial legislatures, gave
them an even smaller number of seats than they would have received using separate
electorates. As Jinnah complained, ‘when that body is formed, I cannot conceive how
they can come to any other conclusion except the Union; and that it why it is so
composed’'®®.  Therefore the omission of separate electorates and reserved seats must
be seen as indicative of changing priorities for the British — the need to get the Congress

on board — even if it did not succeed. The only other variable over which there was

13 Which produced a score of 0, and was therefore perfectly majoritarian despite its acceptance of the right of

secession of provinces. ' _ A
104 Presidentli)al Address, All India Muslim League Twenty Ninth Session Allahabad Apnl 3-6 1942,

(reproduced in Pirzada 1970: 386).
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almost unanimity of purpose was that concerning executive weightage. In four out of
the five plans it was not included, indicative of the limitations of the divide and rule
policy and the promotion of Muslim interests when it came to British control of the
subcontinent. It was finally included in the Cabinet Mission Plan (CMP) — but this was
the only plan in which the British Government had definitively accepted that its rule

was Over.

This is not to say that other institutional continuities do not exist. As Chapter Five
discusses, a large proportion of the post-independence constitutions of India and
Pakistan was lifted directly from the 1935 Government of India Act, as was the
experience of working these constitutional forms. Additionally, the federal structure
was a definite legacy, even if the specifics of its form were not. However, in terms of
consociational elements it is not possible to point to any constants which either the
League or Congress could have adopted. Although I am not rejecting the institutional

antecedents as a valid independent variable, I need to proceed in an alternative fashion.

e I examine whether the British plans were closer to one of the main parties than

the other — despite the varied spread of these plans.

e 1 examine whether the inconsistencies can be accounted for by the closeness to

independence and the likelihood of disengagement in the imminent future.

e I assess whether the British during this period can be understood as independent
actors. Were they as influenced by the plans and demands of the other

movements as they influenced them?

a) In analysing the institutional legacies of the pre-independence period it is instructive
to consider whether the British Government, despite its wide-ranging pfeferences was
consistently closer to either the Congress or the Muslim League. If their average scores
were significantly closer to one rather than the other, then the lack of consistency in the
British plans does not prevent us from using British preferences to explain
constitutional formation after independence. Using the averages of scores is beset with

problems as the different plans were conceived of in very different environments and
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for different reasons. Yet for my comparative purposes it provides the best way of

condensing the preferences over this period.

Table 3.5. The averages of the scores of the accepted plans

Party Muslim League Congress Party British Government
Average score 0.67 0.43 0.33

Source: As in Table 3.3.

Table 3.5 indicates that the average British proposal was much closer to that of
Congress than to that of the League. This is significant because the conventional
wisdom is that the British sought to use the Muslim’s political demands as a mechanism
of divide and rule. Constitutional plans to cement these differences were a perfect
mechanism to do so. While I do not seek to contradict the divide and rule thesis, these
data presented above indicate that there were limits to the encouragement of the Muslim
League, and that it was primarily confined to the issue of separate electorates —
maintaining the boundaries between the communities’®. Wilkinson has described India
before 1947 as a consociational state (2000a: 772-774). While he is correct that there
were many consociational elements present, these were not at the executive or the
minority veto level. As Chart 3.1 illustrates below, many of the British proposals were

significantly majoritarian.

The fact that the scores of the Congress and British were closer together than those of
the League and the British suggests that the constitution of India would be
majon'tarianm. Additionally, an inverse relationship existed between the degrees of
consociationalism espoused and the range of scores: those who were more concerned
with consociational protection were less likely to compromise on this matter. This
supports the hypothesis that we would expect Pakistan’s constitution after independence

- 107
to be much more consociational ™.

195 Although Parikh claims that the British used “aspirations of minority elites to dilute (Congress’s) power’,
her primary focus is on separate electorates (1997: 153). . o .
1% Congress’s rejection of the majoritarian 1935 Act and 1942 Cripps plan was primarily attpbutable to the
limited extent of Indian control of the centre and the inclusion of un-elected princely representatives rather than
their federal provisions. A N _
107 The extent to which this was the case, despite the changed ethnic composition of the states will be analysed

in Chapter Five.
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Chart 3.2 demonstrates that there is a medium positive trend between the closeness to
independence and the degree of consociationalism, even despite the wholly majoritarian
Cripps Mission. Therefore, the perceived proximity to independence did affect the
proposed degrees of consociationalism. As Table 3.6 illustrates, this was not confined
to the British. The scores for all actors were higher in 1946 than they were at the

beginning of the period, despite the lack of linearity in the intervening years.

Table 3.6. The change in range of scores for the three actors

Year Muslim League | Congress Party | British Government
1916/1919* 0.25 0.25 0.09
1946 0.77 0.77 0.77

Source: As in Table 3.3.
Notes: * Lucknow Pact of 1916 or 1919 Government of India Act

The increase in scores represents the increased influence in the power of the Muslim
League and in its demands for representation, although on the other variables of
consociationalism, the British were much less sympathetic. The British were much less
concerned to maintain a majoritarian system of government once they decided to quit
the subcontinent — a fact that explains the slope upwards in Chart 3.3. Interestingly, as
discussed below, the Muslim League actually moderated its consociational demands
once independence for a united India became a real possibility. While Congress
initially accepted the CMP, its concern to maintain the structures of the Raj for

independent India made this acceptance a tenuous one.

¢) It could be argued that the lack of continuity of British Government scores can be
accounted for by the difficulty of treating the British as independent actors. From the
setting up of the INC in 1885 and the acceptance of demands for separate electorates in
the 1909 Reform Act, British Governments were subject to varying degrees of pressure
from the Indian politicians and their own MPs. While the 1919 Act attempted to
sideline Indians’ influence to the provincial arena, in the 1920s demands became more
insistent for reform at the centre. The setting up of the Simon Commission in 1927
excluded Indian politicians, but the outcry at this, as well as a change in Government in

London (from Conservative to Labour) promoted the three RTCs held between 1930
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and 1932'%. These well known facts demonstrate that the British plans in this period
should be seen as much as reactive as they were proactive. This conclusion does not
detract from the fact that the British cou/d unilaterally implement constitutional plans in
a way that the Congress and League could not. The British enacted the 1935

Government of India Act despite all main parties being opposed to it. As Attlee
complained,

I could not see that there had been any enthusiasm whatever for this Bill in

India.1 09There was, as a matter of fact, rejection by all the live movements in
India™.

Their partial dependence upon the Indian organisations partially explains why their

range is so wide.

b) The two main movements did not differ in their proposed constitutional

structures

Neither Congress nor the League could be accused of either following slavishly or
completely rejecting the British proposals, as the British proposals differed so widely.
However, they can be compared to each other to assess the differences in their preferred
degrees of consociationalism. The null is therefore that there are no differences. As
Table 3.5 showed, the average score of the League was 0.67 whereas the Congress was
0.43. The fact that these differences existed is no revelation for anyone with a basic
knowledge of the history of the subcontinent, and indeed, was the logical corollary of
the fact that the British were much closer to the Congress than the League. What is
interesting is that the range of scores for both the League and the Congress - as Table
3.4 showed - was substantial - 0.75 and 0.52 respectively. This poses problems for
using this scoring method for analysing post-independence continuity and discontinuity

in constitutional formation.

However, there is another way to utilise these data. Revisionist historiography of the
partition has questioned the traditional interpretation of the events surrounding the

CMP. The Plan was accepted by all three actors in its minimal format although it was

198 Ajthough only the second was attended by the Congress. In 1932 the Labour Government became a
National Government under Ramsay MacDonald. o o .
19 nr Attlee on the Government of India Bill 1935. House of Commons Feb 67 1935, (ctted in Banerjee
1949b: 256).
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published separately from the imposed settlement over the communal composition of
the interim government. Those espousing an orthodox version of the events leading to
partition stress Jinnah’s and the Muslim League’s acceptance of the Cabinet Mission as
a stepping stone towards partition and an independent Pakistan (Kaushik 1964: 318;
Inder Singh 1990: 142,169). The Muslim League Council accepted the plan while
reiterating that ‘the attainment of the goal of complete sovereign Pakistan still remains
the unalterable objective of the Muslims of India’''’. This school sees acceptance of the

CMP as a prelude to partition.

In contrast, the so called revisionist historiography of Jalal and previously, Moon, have
questioned the desire of Jinnah for an independent Pakistan (Moon 1961: 21, 49-56:
Jalal 1985: xv-xvi, 179-187). They portray the Pakistan demand as a strategy to secure
rights for the Muslims within a decentralised, possibly confederal united India, as well
as pointing to Jinnah’s personal preferences for safeguarding Muslims in minority
provinces as well as those in majority ones. They note that the Cabinet Mission
definitively rejected a sovereign Pakistan. Revisionists have placed the blame for
partition onto the shoulders of the Congress generally (Jalal 1985: 209) or Nehru in
particular (Azad 1988: 166).

Table 3.7. The average and range of scores from the plans adopted by Congress
and League before 1946 (scores including 1946 in brackets)

Party Muslim League Congress Party
Average Score 0.63 (0.67) 0.27 (0.43)
Range 0.75 (0.75) 0.03 (0.52)

Source: As in Table 3.3.

Table 3.7 demonstrates that the League’s average preference remains similar whether
the CMP is included or not. This supports the revisionists’ arguments that the League’s
preference, headed by Jinnah was to create consociational power sharing arrangements
within a united India and that the partition demand was a bargaining chip. The fact that
Congress’s average score falls dramatically, from 0.43 with the Mission included to
027 when the CMP is excluded similarly supports the argument that Congress’s

agreement to the Cabinet Mission was not sustainable and was an aberration of its

10 Resolution of the Muslim League Counecil, June 6 1946, (reproduced in Banerjee and Bose 1946: 191).
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organisational and individual preferences. Jalal concludes that Nehru’s rejection of the
permanence of the plan should not have come as a surprise to those familiar with the
internal dynamics of the Congress ‘but his open repudiation of the plan gave a severe

shock to ... Muslims’ (1985: 209).

If the CMP is excluded, Congress’s range of scores falls dramatically to 0.03.
Congress’s first preference was for a majoritarian federation and importantly, one that
was centralised; the League’s first preference was for a consociational federation.
Although Congress accepted some consociational features, and the League was willing
to concede some majoritarian ones, both movements preferred partition to working

within a constitution that diverged too far from their original preferences.

Because Congress’s preferences were more stable than those of the League, all other
things being equal we should expect more continuity between pre and post-
independence constitutional preferences. Conversely, as the League’s range is wider, it
is more difficult to predict post-independence constitutional formation. Because the
League and Congress had radically different averages and ranges of preferences we can
strongly reject the null — there were major differences between the League and the
Congress on the degree of consociationalism within their preferred constitutions.
Therefore we would expect huge differences in the constitutions of India and Pakistan

after independence on this issue, all other things being equal'"’.

3.4. Conclusion

In a study of this breadth, covering three organisations, all incredibly internally diverse,
details are inevitably obscured. The formal analysis presented here condenses the
information, to test workable hypotheses. While the three actors’ preferences changed
over time as circumstances and personalities changed, it is interesting to compare the

average scores, but also the range. I do not seek to minimise the importance of other

" Although I argue that Congress prevented the possibly of the Cabinet Mssion PI;m succeedmg, I do not
argue that the plan would have succeeded in holding India together‘. As discussed in the conclusion to this
thesis. federations with a number of units of three or less have historically been unstable. The Plan was
ultimaitelv rejected by the League following Nehru's repudiation of ﬂ}e permanence of the arrangements
proposedi Mulana Abul Kalam Azad’s unabridged ‘India Wins Freedom’ released in 1988, puts the blgme for
the failure of the Cabinet Mission Plan squarely on the shoulders of Nehru (A14988: 166). Azad was a Nationalist
Muslim who became President of the Congress twice, and retained the position during 1939-1946 as Congress

was banned and most of its leaders imprisoned.
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actors or to deny the diversity within the movements. This is merely an attempt to make
manageable the unmanageable. In so doing I have both reinforced and challenged

existing history on the pre-independence period.

The conclusions reached so far indicate that we would expect Congress’s institutional
majoritarian preferences to be borne out in independent India given a) its general
closeness to the British institutional legacy; b) the willingness of the upper echelons of
the party to reject a plan which would have secured a united India (in the short term at
least) in order to create a centralised majoritarian constitution; ¢) the experience of
working these structures. However, independent India had a changed religious
configuration. Muslims remained large in absolute numbers, but had diminished in
percentage terms. Additionally, they were not territorially concentrated, with the
significant exception of Kashmir and therefore could not be accommodated within
federal structures. Chapter Five discusses the extent to which continuities existed
between the two periods, and to what extent they were dictated by this changed
demography and geography.

It is more problematic to use the scores and preferences of the League to predict the
constitutional make up of independent Pakistan. The Muslim League rejected British
majoritarian constitutions. However, this was in a situation where they were in a
minority overall and had to reconcile the tensions between the territorially concentrated
majorities and dispersed minorities throughout the rest of India, especially the northern
United Provinces. Additionally, unlike the Congress, the Muslim League had not
boycotted the institutions, acquiring the experience of working these institutions for
longer than Congress members. An analysis of post-independence constitutional
formation in Pakistan must inevitably take these factors, but especially the changed

religious configuration, into account.

These issues will be revisited in Chapter Five. Before these issues can be addressed, the
motivations behind the differing scores, not only between the organisations, but also
within them, have to be evaluated. This is the subject of Chapter Four - to elucidate the
more complex positions on attitudes towards federation and consociationalism as

institutions to structure ethnic conflict regulation, as well as their attitudes towards the

type of units within these systems.
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Chapter Four: Practical politics of federal design in pre-
independence Indian politics 1916-1946

‘Federalism is the ideal solution acclaimed by Indians of all parties and shades of opinion, but it is no
less true that the kind of federation envisaged by the Viceroy and the British Parliament will bring to
India not peace but a sword’ (Pole 1939: 206).

‘Centralisation as a system is inconsistent with non-violent structure of society ... Centralisation cannot
be sustained and defended without adequate force’ Gandhi in 1942, (quoted in Barua 1984: 79).

“Since the Reforms of 1919 introduced responsible government to some extent, the linguistic and cultural
diversities in these provinces have come to the Jfore’ (Sharma 1932: 191).

4.1. Introduction

The position of the British Government, the Congress and the League as parties in a
‘triangular relationship’ has been evaluated (Mansergh 1999: 6). This chapter has
narrower objectives. We have seen that there are methodological limitations in
comparing the positions of these three organisations over time. This is not because of
changes in policy, which the analysis is designed to identify, but because to speak of a
‘party line’ is problematic. The Congress was a centralised and disciplined organisation

U2 While the issue of federalism was not

but had several major disputes within its ranks
one of them, it serves to illustrate the difficulties in assessing organisational coherence.
There are even more difficulties in portraying the Muslim League as a unified
organisation, even though its leadership was more stable. Unlike the Congress which

13 finnah became, in Jalal’s terminology, ‘the sole

changed its President annually
spokesman’. He was the Muslim League’s most vocal spokesman at the all-India level,
contrasting sharply with the Congress Party’s many prominent ail-India leaders. Yet the
League was riven with divisions. Sole spokesman notwithstanding, the League was
polarised between the priorities of the Muslim majority and the Muslim minority

provinces.

This chapter contextualises the debates through discussing the major differences
between the Muslim League and the Congress, but also the areas on which there was
most agreement. I do not discuss the British Government’s preferences as the manner
in which they structured the debate has already been covered. My scoring formula

demonstrated that it was not possible to identify a specific legacy in the field of federal

2 Gver the issue of the boveott and non-cooperation with the British constitutional structures and over the

issue of whether to accept Dominion Status or call for complete independence. _
113 Auad’s long tenure was because of the incarceration of the Congress leaders dunng the war.
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design (as opposed to the recognition of the need for a federal structure of government
to rule the subcontinent). The British ‘winner-takes-all’ system of federation appealed
to the Congress while the concern of the British with segmenting and dividing
communities appealed to the League. I also exclude discussion of the Princes, Akali

Dal, National Liberals, Unionists, Hindu Mahasabha and Red Shirts. Talbot argues that

An analysis which ignores the emergence of other regional or communal parties
inevitably glosses over the compromises which the bearers of Indian and Pakistan
nationalism had to make with ascriptive loyalties. It also leaves the reader to
puzzle over their resurgence since independence (2000: 111).

The point is valid and 1 do not seek to marginalise the importance of these movements.
However, 1 cannot take account of their preferences in the macro analysis deployed
here. This chapter’s purpose is to unpack the macro-level analysis of Chapter Three. In

so doing it achieves two objectives.

One: it evaluates the attitudes of the Congress and League towards federalism as a
concept. In Chapter One, federalism was defined as a commitment to the self-
government of a people through the division of sovereignty between at least two
territorially defined levels of government. The term federation in contrast, defines a
specific political system within the genus of federal political systems, which may or
may not be democratic. In evaluating the attitude of the Congress and League to
federalism, the distinction between a unitary and federal form of government (as
opposed to centralised and decentralised forms of government) is vital. Within the
history of the period it is common to read that 1935 was the first federation of India
(e.g. Wheare 1963: 32; Sharma 1976: 60; Barua 1984: 56). This is false'"*. Chapter
One demonstrated that federations as forms of government are diverse. Federations are
not necessarily the most decentralised forms of government — what is important in
defining a federation is the division of sovereignty between at least two territorially
defined levels of government, NOT how much sovereignty is devolved. The perception

that Congress was in favour of a unitary state and the League in favour of a federation is

similarly false.

Two: this chapter evaluates the aititudes of Congress and League towards federal

design — concentrating on federation as a structure of government. The specific element

114 1919 was the first constitution with a federal division of sovereignty between the centre and the provinces.
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of federal design of importance to my analysis is that of the composition of the units
within the federation. This is one of my intervening variables to explain the
comparative success of federalism in the sub-continent; that homogeneous units
promote security, intra-elite competition and division of the dominant group. The
attitude of the Congress to linguistic reorganisation is well documented (Roy 1965: 217-
220; King 1997: 52-73). Not so commonly appreciated, especially given the anathema
to the subject post-independence, is the Congress’s acceptance of the religious
reorganisation of Sind in the 1928 Nehru Report. The Muslim League’s position with
regard to federal design, in contrast, has not been explicitly commented on in the
literature. This omission is surprising because whether Jinnah sought an independent
Pakistan (orthodox historians), or security within a united India (revisionist historians),
both strategies involved a degree of religious organisation of units. The partition of the
subcontinent involved the division of the Punjab and Bengal on religious lines, although
Jinnah resisted the logic of the argument until the bitter end. If the revisionists’ position
is accepted, then Jinnah’s desire to be ‘safe’ within a united India demanded provincial
reorganisation and power sharing for religiously defined provinces - as he accepted in

1929 and Igbal demanded in 1930.
4.2. Attitudes towards federalism as a concept

Federalism expresses itself as a division of sovereignty between two levels of
territorially defined government. While a commitment to federalism cannot be
separated from its governmental form, in the period under discusston both Congress and
the League accepted the need for a federation, and advocated federal forms of
government. This is an important point to make. Although they disagreed over specific
forms of federation, specifically over the scale and depth of the powers of the federal
government, this should not be taken to mean that either party officially advocated a
unitary form of government in the plans discussed, although some individuals within the
Congress did'"®>. The commitment to a federal system of government, as argued, can be
partially accounted for by the fact that the parties worked within a British institutional

framework. This framework was initially based around autonomous presidencies,

1S There is evidence of members from the southem provinces advocating unitary structures of government, as
did Mr C N Muthuranga Mudaliar, head of the Reception Committee for the 1927 Madras Cpngress, who
maintained that ‘Federal Government... will be peculiarly unsuitable to India with its revived sense of
solidarity” Welcome address at the 42™ Session of the INC at Madras Dec 26-8 1927, (reproduced in Zaidi and

Zaidi 1980a: 226).
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which gradually came under central control. After the uprising of 1857 India moved
towards a formally federal constitution. This movement was dictated by the practical
demands of decision-making over a wide geographical area, which caused difficulties
for quick and effective communication, culminating in the 1919 Act. In this the British
borrowed and adapted Mughal institutions of governance, but were also influenced by
the experience of the other colonies. Federation was also a mechanism of preserving
British power — provincial self-government was less threatening to the Raj than

democratic control of the centre.

Congress Party

The Congress was initially suspicious of federal structures of government, especially
under the 1919 Act. Tt was concerned that the British sought to pursue a policy of
divide and rule using the provincial governments. It also worried that federation was a
mechanism to thwart self-government in the absence of real power at the centre — an
accurate perception of Britain’s intentions. It is important to stress that the Congress
did not reject the 1919 Act because of its concession of provincial autonomy''®. It
rejected it because under the system of dyarchy; only a few select powers were
transferred to the Indian ministers in the provinces. The remainder resided in the hands
of the provincial Governor-in-Council (Sitaramayya 1935: 208). The fact that Congress
did not oppose the federal provisions is illustrated by the fact that in 1924, Motilal
Nehru - a prominent Swarajist''” - advocated the extension of provincial powers and

revenues (Sharma 1976: 122).

Congress’s acceptance of the need for federation was exactly the same as the British —
practical. The size and diversity of India required it, and Congress had also been
influenced by the experience of the colonies. Besant, as Congress President in 1917,
called for ‘A Bill.. establishing self-government in India on lines resembling those of
the Commonwealth’ (Sitaramayya 1935: 247).  Additionally, its internal party
organisation after 1908 was structured around Provincial Congress Committees (PCCs),

and after 1920, linguistically defined PCCs at that. Even though the All India Congress

9 Oy the contrary, the 19™ resolution at the 1915 Congress session had called for self-government “bv
introduction of Provincial Autonomy” (Sitaramavva 1935: 208). . '

U7 The name of a taction within the Congress who sought to disrupt the 1919 Act by contesting elections and
seeking to undermine the institutions from within, rather than pursuing the Gandhian policy of non-co-
operation.
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from the centre. Unlike the Congress who viewed the concession of power at the
provincial level as a negative mechanism of maintaining the Raj, elements within the
Muslim League were content with provincial autonomy within a British controlled
federation precisely because of the dangers of a Hindu Raj. The League’s attitude

towards federalism was therefore more complex than that of the Congress.

The ‘community’ around which the Muslim League mobilised can be split at its most
basic into those living in provinces primarily populated by Muslims - North West
Frontier Province, Punjab and Bengal'®®, and those in which they were a minority;
United Provinces and Bihar being the two most prominent. Unlike the Congress that
proclaimed to represent all Indians, the League had a narrower base. Until the late
1930s it could only claim to represent those Muslims in Hindu majority provinces. As
federalism is a device best suited for regulating ethnic conflict when groups are
territonially concentrated, federal structures of government offered no immediate
security for Muslim minorities in a province. Therefore, Jinnah and others in the
Muslim minority provinces were initially just as centralist as those in the Congress'*'.

It subscribed to a more decentralised federation only as a strategy to co-opt the Muslim

majority provinces into the League (Jalal 1985: 54).

The difference in political aims among the majority and minority Muslim provinces was
not immediately apparent. Demands for representation at the centre, a consociational
mechanism, additionally served the interests of the Muslims in Muslim majority
provinces, as well as those in provinces dominated by Hindus. This was because
federal structures of government did not guarantee Muslim interests within an all-India
setting, Similarly, demands for the creation of separate electorates and reserved seats
(also priorities for Muslim minorities) promoted Punjabi and Bengali Muslim’s
interests, a majority in their respective provinces, but only just. For the Muslim
majority provinces there was no necessary incompatibility between federal and
consociational elements within the League’s proposed plans, although those in the
Punjab and Bengal sought reserved seats to maintain their majority status. Although

there was no necessary incompatibility between the elements, many Muslims living in

Muslim majority provinces perceived one.

120 potuchistan was a British protectorate rather than a province and Sind was not a separate province until

1936. 4 . o
12! innah hailed from the Bombay Presidency, in the area that is now the Indian State of Gujarat.

-108 -



It had always been the contention of Muhammad Shafi'?? that Muslim majorities,
particularly where they were narrow as in Punjab and Bengal, were being
sacrificed in order to get more seats for Muslims than were due to them on the
basis of their population in Hindu majority provinces (Sayeed 1968: 65).

However, while consociational elements protected the Muslim minorities’ interests, and
their leaders extended the same courtesy to Hindu and Sikh minorities in the Muslim
majority provinces, the issue of residual powers and religious re-organisation of
provinces did not serve the Muslim minorities’ interests. In this CWC member,
Sitaramayya was incorrect (1935: 811). He implausibly argued that Muslims wanted
residuary powers in the provinces so as to ‘deal effectively with Provinces having a
majority of Hindus which might il treat the Muslims’. He was standing the logic on its
head - residuary powers were useless in these provinces precisely because they could be

turned against the Muslim minorities.

These tensions between the consociational and federal variables identified in Chapter
Three were revealed in the position of Jinnah towards a federation. Hailing from a
Muslim minority province, from which most of the League’s support came'”, he was
more orientated towards securing power at the centre than those in the majority
provinces, already relatively secure in their position. This did not preclude his support
for a federation — although Jalal argues he was lukewarm to the idea personally (1985
13). In this he was similar to many of the Congress High Command. This changed in
1929 when Jinnah’s 14 points envisaged no change in the constitution without the
concurrence of the provinces — a federal provision. This was a sure sign of his change
in strategy. Jinnah still had a very different conception of federation to Shafi. Within a
weak federation, favoured by the Muslim majority provinces, strong Muslim provinces
would ensure that the Muslim League would be the servant not the master. In Jinnah’s

opinion, Muslim minorities needed a strong centre to achieve power and patronage

(Jalal 1985: 51).

The change in the fortunes of the Muslim League came after the 1937 elections when

the Congress gained majority control of five provinces and the Muslim League suffered

12 The leader of a faction of the Muslim League that broke away over t_hg issue of bovcotting the Simon
Commission in 1928 — his faction saw advantage in co-operating with the British rather than the Congress.
123 Other entities captured the vote in the Muslim majority provinces - such as the Unionist Party in Punjab and
Red Shirts in North West Frontier Province.
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an electoral debacle. Following Congress’s success the Muslim majority provinces
came to accept that they needed security at the centre. They turned away from
territorial segmental autonomy as their sole strategy. ‘No juggling of the political
arithmetic could prevent safe provincial Muslim majorities from being turned into an
ineffectual minority at the centre’ (Jalal 1985: 52). It is at this point that Jinnah’s
consociational and the majority province’s federal strategies coalesced strongly, and the

League became an effective mobilising force, centralising control of its organisation in

a manner similar to Congress.

Although Jinnah vociferously rejected the 1935 Act, firstly for its inclusion of the
Princes'**, and then for its benefiting the Congress ‘agenda’ (despite Congress’s
denunciation of the Act in even more virulent tones than the League), he did not reject
the federal form. This is important to reiterate. A united Indian federation was still
supported by the Muslim League even after Congress gained an absolute majority in
five out of the eleven provinces in the 1937 elections. The Muslim League suffered an
embarrassing defeat — securing only 108 out of the 482 Muslim seats and not securing a
majority in any province (Mansergh 1999: 9). Despite this, at the 25™ Session of the All
India Muslim League in 1937, Resolution II stated that

The object of the AIML shall be the establishment in India of full independence
in the form of federation of free democratic States in which the rights and
interests of the Musalmans and other minorities are adequately and effectively
safeguarded in the Constitution'®.

Therefore, the League’s diminishing commitment to an all-India federation cannot be
attributed simply to the Congress’s rejection of coalition ministries. Congress had
promised a coalition with the Muslim League in the United Provinces, but was so
successful it reneged on the deal. This was not merely a partisan communal decision or
one confirming Congress’s belief in the Westminster system of government - Muslims
in the Congress Party opposed such a coalition to preserve their own positions (Hasan
1993: 13). The actions of the Congress convinced many in the League of the dangers of
a majoritarian federation. The allegations included the singing of the anti-Muslim song

Bande Mataram and discrimination against Muslim culture and Muslims in

12 3 the arounds that this would bring an undemocratic force into a constitution which was supposed to be

moving in a more democratic and inclusive direction. o
125 A ML 25% Session. Lucknow, Oct 15-18 1937, (reproduced in Pirzada 1970: 274).
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appointments. “Whether or not they were justified, they were believed” (Talbot 1990:
xvii). At the 26" Session in Patna in 1938, Jinnah argued that:

If the Congress can gain control over the Federal machinery, then, by means of
direct and indirect powers vested in the Federal Government, the Congress
would_ be able to reduce to a nonentity the Government of the Hon’ble Fazul
Huq in Bengal and the Hon’ble Sir Sikander Hayat Khan in the Punjab
(reproduced in Pirzada 1970: 309).

In 1939 events had reached such a state that the Muslim League declared that it was
‘irrevocably opposed to any ‘federal objective’ which must necessarily result in a
majority community rule under the guise of democracy and parliamentary system of

government’'%%).

The Lahore Declaration of 1940 demanding independent sovereign
states in the northeast and northwest parts of India was not a ‘short step’ away from the
formation of the Congress Ministries, but a result of their controversial actions,

especially in the United Provinces which the Pirpur Report detailed in 1939

While the Muslim League expressed its dissatisfaction with a united Indian federation,
the Lahore Resolution supported a federal form. It called for independent and sovereign
autonomous states, ‘grouped’ together. After 1940, League pronouncements on the
form of a federation in an independent Pakistan were vague. The imperative was to
retain unity within its ranks. ‘As long as Pakistan remained unachieved, all Mushms
were supposed to subordinate their personal and ideological differences to the national
goal’ (Sayeed 1968: 180). However, in 1945 in an interview to the Associated Press of
America Jinnah stated that the units of a federation of Pakistan would ‘have all the
autonomy that you will find in the constitutions of the United States of America,

Canada and Australia’ (cited in Pirzada 1970: xxx1).

Building on the British legacy, the Muslim League had an eminently practical purpose
in subscribing to the federal idea. It was committed to it as a mechanism of minority

protection for provincial Muslim majorities, in conjunction with consociational

mechanisms at the centre. The actions of the Congress ministries after 1937 convinced

many within the movement of the limitations of such a strategy, given the large Hindu

1 Emergency Meeting of the Working Committee of the All India Muslim League 17818 September 1939,

New Delhi, (reproduced in Pirzada 1970: 310). o .
127 The Lahore Resolution was also prompted by Viceroy Lithlingow. who pushgd the Mllslun League to come
up with a staternent on its aims in an attempt to “prove’ that Congress’s call for immediate independence and a
constituent assembly was not representative of the whole of India (Jalal 1985: 48).
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majority at the all-India level. Jinnah, through articulating the demand for Pakistan
(although the Lahore Resolution never mentioned the word), sought to secure
consociational security at the centre as well as more autonomy for the provinces (as

seen by the Muslim League’s acceptance of the Cabinet Mission Plan).

Neither the Congress nor the League felt able to reject the federal idea. Both recognised
the necessities that drove the British to adopt the framework. As the League and the
Congress both advocated democratic and federal forms of government, it is necessary to
unpack the conflict between the two organisations’ preferences further. Both federalism
and democracy can be majoritarian or consociational. An understanding of the conflicts
between the two parties can be best understood by employing this consociational-
majoritarian dimension.  This dimension also facilitates a comparison of the
constitutions that were adopted after independence. Structurally it is easier to split the
following discussion into these two dimensions. This follows from the line of reasoning
in Chapter Three that established that the Muslim League’s preferences were for a more

consociational federation than that of the Congress.

4.3. What were the differences concerning federal provisions?

With regard to formally federal provisions, Congress and the League were remarkably
similar — differing only on the issue of the location of residual powers. Should these
powers be with the centre or in the provinces - ‘a very important question and the crux
of the whole problem’ (Sharma 1932: 210). The differences over this issue go to the
heart of the debate between League and Congress, but also between different sections of
the League. The two parties agreed over the issue of reorganisation of provinces,
although they had different priorities. In terms of other federal provisions such as the
representation of provinces in the bicameral legislature, the Muslim League maintained
silence and Congress only addressed it in the Nehru Report — supporting a majoritarian

set up. Issues of a written constitution and Supreme Court were also not controversial.

Congress generally opposed residual powers being allocated to the provincial units of a
federation. While it did not seek to dispute the rights of these provinces to be effective
units of governance, it did not accord them pride of place in the governance of the state

as a whole. The Congress Party was far more concerned with power at the centre and
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the Nehru Report rejected the allocation of residual powers to provinces. Although the
CWC compromised in a 1931 resolution'?® arguing that “(t)he future constitution of the
country shall be federal. The residuary power shall vest in the federating units, unless,
on further examination, it is found to be against the best interests of India’, the
emphasis added by Gandhi was the significant part of this statement (Sitaramayya 1935:
808). At the Second RTC, convened to determine the future constitution of India under
British rule, the Congress remained implacably opposed to the location of residual
powers in the provinces. The lack of agreement between the Congress and the League
over the issue ensured that the Government of India Act 1935 fudged the issue - Article
104 (1). It left the subject of ‘non-elucidated’ (therefore residual) powers at the
discretion of the Governor General — therefore effectively in the hands of the centre.
However, in 1942 after the Congress rejected the Cripps Mission, the AICC adopted the

‘Quit India’ resolution that included the statement,

The Provisional Government will evolve a scheme for a Constituent Assembly
which will prepare a constitution for the Government of India acceptable to all
sections of the people. The Constitution according to the Congress view should
be a federal one, with the largest measure of autonomy for the federating units,
and with the residuary powers vesting in these units. Bombay August 7-8 - my
emphasis - (reproduced in Zaidi and Zaidi 1981a: 392).

This resolution did not include the caveat of ‘the best interests of India’ noted above and
therefore marked a departure from the more cautious position adopted previously. This
departure can be explained by the fact that Cripps had changed the parameters within
which the ‘communal problem’ would be decided, by allowing provinces to secede.
Although Cripps ‘tried to defend his position by pointing out that the right was given to
a Province as a whole and not to any particular community’ (Azad 1988: 60), this was
the first time the British Government had officially recognised that an independent India
might not be a united one. Congress was thus accepting the provincial location of
residual powers as an attempt to ‘solve’ the communal problem without separation, and
concerned to build as broad support for immediate British withdrawal as possible. This

preference changed once British withdrawal became imminent.

Congress later reluctantly accepted the CMP in 1946, which left the centre with only

three powers, foreign affairs, currency and defence. This was the only constitutional

128 Bombay July 7-12. (reproduced in Zaidi and Zaidi 1980b: 193).
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plan signed up to by the Congress involving other parties in which it accepted that
residual powers should reside in the provinces. Despite this, the Congress strongly
argued for the power of<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>