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Abstract 

 

Between the 1970s and the end of the 1990s, the House of Lords and the Court of Appeal 

attempted to reshape the negligence liability of public authorities in English law in 

accordance with parallel developments in the growing body of administrative law. The 

attempt, however, was not successful, and in the last two decades, there is a notable shift 

back to a principled approach of negligence claims against public authorities. Much like 

the law shaped during the 19th century, courts are reemphasising the importance of 

subjecting public entities to the ordinary law of tort. To that end, Dicey’s ‘idea of legal 

equality’ still serves as the leading principle.  

 

As the cornerstone of the English rule of law, Dicey’s theory emphasises why 

public officials cannot escape liability just because of their public roles. However, it does 

not provide a sufficient reason to avoid imposing liability on a public authority when it 

negligently performs a specific power that a private individual does not possess. Another 

theory is needed to complete Dicey and explain why public authorities are subjected to 

the same ordinary tort law, and how ordinary law should be interpreted when discussing 

their negligence liability.  

 

This thesis aims to fill a current gap in the literature by suggesting a theoretical 

framework for equal treatment in tort, thus explaining recent trends in the law. It follows 

Ernest Weinrib’s corrective justice theory and Arthur Ripstein’s rights-based analysis of 

tort law and applies them to negligence claims against public authorities. The thesis 

identifies two key issues that comprise most of the ‘hard cases’ with regard to the 

negligence liability of public authorities: first, liability for pure economic loss; and second, 

a failure to protect another from harm, sometimes referred to as liability for omissions. 

The thesis then explains how a rights-based theory addresses both topics, focusing mainly 

on the ‘assumption of responsibility’ doctrine, while rejecting different policy arguments 

that are often mentioned in this context by judges and scholars alike. 
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Introduction 

 

The liability of public authorities in English tort law has been occupying the minds of 

scholars and judges for many years. The most significant developments in this area of the 

law since the second half of the 20th century – much like the most significant 

developments regarding the liability of private individuals – have been through ‘the 

staggering march of negligence’.1 On the one hand, the articulation of a general principle 

for negligence liability in Donoghue v Stevenson2 and its further developments in later cases,3 

has widened the scope of tort liability. On the other hand, the courts have attempted to 

reshape the negligence liability of public authorities in accordance with parallel 

developments in the growing body of administrative law, mostly by developing new 

grounds of justiciability and by identifying different policy considerations that would 

negate recognising new duties of care.4   

 

The attempt to harmonise tort law with administrative law, however, was not 

successful. The courts failed to articulate coherent legal principles according to which 

negligence claims should be decided. It was not clear why or how irrationality should be 

applied in tort litigation; why the public nature of the authority should only support 

dismissing new duties of care rather than imposing them; or what makes a certain 

obligation ‘public’, distinguished from ‘private-like’ obligations of the authority that were 

still subjected to ordinary tort law.5 

 

In the last two decades, courts are gradually returning to a stricter application of 

Dicey’s idea of legal equality, and to applying the ordinary principles of tort law to private 

and public entities alike.6 In the recent case of Robinson v Chief Constable of West Yorkshire 

Police, the idea of legal equality was interpreted by the Supreme Court to include both a 

 
1 Tony Weir, ‘The Staggering March of Negligence’, in Peter Cane and Jane Stapleton (eds), The Law of 

Obligations: Essays in Celebration of John Fleming (Clarendon Press 1998); see also Carol Harlow, Compensation 

and Government Tort (Sweet & Maxwell 1982) 47.   
2 [1932] AC 562 (HL). 
3 Most especially: Hedley Byrne v Heller [1964] AC 465 (HL); Anns v Merton London Borough Council [1978] AC 

728 (HL); Caparo Industries plc v Dickman [1990] 2 AC 605 (HL). 
4 Home Office v Dorset Yacht [1970] AC 1004 (HL); Hill v Chief Constable of West Yorkshire [1989] AC 53 (HL).  
5 Duncan Fairgrieve and Dan Squires, The Negligence Liability of Public Authorities (2nd edn, OUP 2019) 42–

43. 
6 AV Dicey, Introduction to the Study of the Law of the Constitution (8th edn, Macmillan 1915) 114. 
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‘positive aspect’ and a ‘negative aspect’.7 The positive aspect suggests that liability should 

be imposed on a public authority if such liability would have been imposed on a private 

party performing similar misconduct. If, however, the ordinary principles of tort law 

would deny the liability of a private party under similar circumstances, then the negative 

aspect suggests that liability should not be imposed on a public authority as well. 

 

However, Dicey’s idea of equality was not articulated to support such a negative 

aspect. As the cornerstone of the English rule of law, it emphasises that public officials 

cannot escape liability just because of their public roles. But it does not provide a 

sufficient reason to avoid imposing liability on a public authority when it negligently 

performs a specific power that a private individual does not possess. Another theory is 

needed to complete Dicey and explain why public authorities are subjected to the same 

ordinary tort law, and how ordinary law should be interpreted when discussing their 

negligence liability. 

 

Commentors in this field mostly adopt what Carol Harlow identified as a 

‘functionalist view’ of the law.8 While private law theories could broadly be categorised 

as either instrumental or non-instrumental, functionalism is somewhere in between. It 

wishes to analyse tort law according to ‘its social value and economic effectiveness’,9 while 

also emphasising the importance of the law being focused on the parties and their specific 

relationship.10 To the functionalist, attempts to explain tort law according to a single 

unified theory are unrealistic, and reflect an ‘ivory tower’ outlook11 or even 

‘fundamentalism’12. Instead, functionalists support what they characterise as a more 

practical analysis which reflects a balance between the law’s external purposes and its 

internal structure.13  

 

 
7 [2018] UKSC 4, [2018] 2 WLR 595. See also Donal Nolan, ‘The Duty of Care after Robinson v Chief 

Constable of West Yorkshire Police’ in Daniel Clarry (ed), The UK Supreme Court Yearbook, Volume 9: 2017–

2018 Legal Year (Appellate Press 2019) 184–185. 
8 Carol Harlow, State Liability: Tort Law and Beyond (OUP 2004) 7–8. 
9 ibid 8. 
10 ibid 8, 126. 
11 ibid 14. 
12 Peter Cane, ‘Rights in Private Law’ in Donal Nolan and Andrew Robertson (eds), Rights and Private Law 

(Hart Publishing 2012). 
13 Harlow, State Liability (n 8) 7–8. For similar approaches see Peter Cane, An Anatomy of Tort Law (Hart 

Publishing 1997) 223–225; Stelios Tofaris and Sandy Steel, ‘Negligence Liability for Omissions and the 

Police’ (2016) 75(1) CLJ 128, 137–138. 
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Due to the lack of binding principles in functionalism, each functionalist offers a 

different analysis of negligence claims against public authorities. Some argue that tort law 

should recognise the different characteristics of public authorities and accordingly adopt 

a different set of rules or principles that would widen their scope of liability.14 Others, 

referring to Dicey, generally oppose special liability rules or principles that would apply 

solely to public authorities, mostly because they oppose over-widening the scope of 

liability in a way that would not be beneficial to the public interest,15 or simply because 

such rules and principles are not part of current tort law.16 

 

This thesis develops a different view. Accepting Dicey’s idea of equality as a valid 

starting point, this thesis addresses the negligence liability of public authorities as part of 

a wider non-instrumental theory of private law. The thesis follows Ernest Weinrib’s 

corrective justice theory and Arthur Ripstein’s rights-based analysis of tort law and applies 

them to negligence claims against public authorities. Following Weinrib and Ripstein, the 

analysis suggested by this thesis focuses on the immediate relationship between the parties 

to a tort claim, their rights and their correlated duties, rather than on the public nature of 

the defendant, or on any function or purpose tort law allegedly aims to achieve.  

 

Both Weinrib and Ripstein recognise that ordinary tort law applies to private and 

public entities alike, while the relationship between some public authorities and certain 

individuals could be understood as a kind of a special relationship, where tort law recognises 

additional duties, following an assumption of responsibility made by the defendant towards 

 
14 See, inter alia, Tom Cornford, Towards a Public Law of Tort (Routledge 2016); Tom Cornford, ‘The 

Negligence Liability of Public Authorities for Omissions’ (2019) 78(3) CLJ 545; Merris Amos, ‘Extending 

the Liability of the State in Negligence’ (2001) 21 LS 1; Tofaris and Steel (n 13); David Howarth, ‘Fear and 

loathing in Dorset: No Public Authority Duty to Protect?’ (2018) 77(2) CLJ 248. See also Law Commission, 

Administrative Redress: Public Bodies and the Citizen (Law Com CP No 187, 2008); Law Commission, 

Administrative Redress: Public Bodies and the Citizen (Law Com No 322, 2010). 
15 This argument is mostly advocated in the comprehensive work of Carol Harlow. See, inter alia, Carol 

Harlow, Compensation and Government Torts (n 1); Carol Harlow, State Liability: Tort Law and Beyond (n 8); Carol 

Harlow, ‘Rationalizing Administrative Compensation’ [2010] PL 321. See also Stephen Bailey, ‘Public 

Authority Liability in Negligence: The Continued Search for Coherence’ (2006) 26(2) LS 155.  
16 This approach is mostly notable in the work of Donal Nolan. Like Harlow, Nolan also supports a Diceyan 

approach but mostly because he believes that the public/private distinction is not part of tort law, without 

necessarily linking it to the greater public interest or to a wider theory of private law. See, inter alia, Donal 

Nolan, ‘The liability of public authorities for failing to confer benefits’ (2011) 127 LQR 260; Donal Nolan, 

‘Negligence and Human Rights Law: The Case for Separate Development’ (2013) 76(2) MLR 28; Donal 

Nolan, ‘Varying the Standard of Care in Negligence’ [2013] CLJ 651; Nolan, ‘The Duty of Care after 

Robinson v Chief Constable of West Yorkshire Police’ (n 7). 
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the claimant.17 However, focusing on the relationship between two private individuals, 

neither Weinrib nor Ripstein provides an in-depth analysis of the liability of public 

authorities. This thesis aims to complete Weinrib and Ripstein’s approach and explain 

how their analyses of tort law apply to negligence claims against public authorities.  

 

As will be clear later, functionalists do not necessarily reject corrective justice as 

such, but rather argue that the theory should be combined with other ideas that consider 

broader purposes of tort litigation, especially when discussing the liability of public 

authorities.18 I will address the difficulties that arise in such approaches and contrast them 

with the analysis suggested by this thesis. As part of an analysis that wishes to understand 

tort law on its own terms, this thesis does not aim to revolutionise our understanding of 

negligence liability against public authorities, and tort lawyers should generally find the 

analysis of the law familiar. Rather, the suggested framework aims to explain what we do 

when we apply the same ordinary negligence law to the relationship between private 

individuals and public authorities.  

 

This introduction will be followed by five chapters and a conclusion. 

 

Chapter 1 is devoted to two main issues. First, the chapter discusses Dicey’s idea 

of equality and how it should be interpreted when the liability of public authorities is 

concerned. It will be argued that Dicey provides a helpful starting point but not a 

sufficient comprehensive theory in such cases. Second, the chapter explains the basic 

structure and rationales of corrective justice theory. According to this theory, tort law has 

its own intrinsic normative dimension of rights and correlated duties and is not a means 

to some sort of an end. Since it involves a highly formal notion of equality, corrective 

justice supports Dicey’s idea of equality and further completes it. The chapter then 

explains how the theory applies in the context of negligence claims against public 

authorities. 

 
17 Ripstein is more explicit than Weinrib on this. Weinrib merely notes that current law accommodates 

claims against public bodies in negligence as part of examining ‘special relationships’, while Ripstein argues 

that a rights-based theory supports such an analysis, following an assumption of responsibility by the 

defendant towards the claimant. See Ernest Weinrib, The Idea of Private Law (OUP 2012) 153n16; and Arthur 

Ripstein, Private Wrongs (HUP 2016) 98–101. 
18 See Harlow, State Liability (n 8) 10–14; Cane, An Anatomy of Tort Law (n 13) 224; Cornford, Towards a 

Public Law of Tort (n 14) 15–16; Tofaris and Steel (n 13) 137–138. See also Law Commission, Administrative 

Redress – Consultation (n 14) 137–138. 
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Chapter 2 aims to explain the disadvantages of using policy reasons in private law 

in general, and the specific difficulties that arise when applying policy reasons in 

negligence claims against public authorities. The chapter focuses mainly on the writing 

of Ronald Dworkin and Ernest Weinrib. After reviewing the approaches of both writers, 

the chapter sets out to explain the differences between them, as well as the applicability 

of their arguments in the specific context of this thesis. In addition, the chapter will 

discuss additional suggestions of how to address the negligence liability of public 

authorities from a corrective justice perspective. While these suggestions differ from each 

other, they all implement different policy considerations that regard the public nature of 

the defendant, thus significantly deviating from the basic structure of a corrective justice 

analysis.    

 

Chapter 3 discusses significant trends in negligence claims against public 

authorities in English law and shows how current developments are in line with the theory 

suggested in this thesis. This chapter serves as the link between the theoretical framework 

in Chapters 1 and 2, and between the legal analysis of specific areas of the law that will 

be conducted in Chapters 4 and 5. To identify trends in the law, the cases are reviewed 

chronologically and divided into three distinct periods: (i) until the 1970s – an ‘equal 

treatment’ approach: subjecting public entities to the ordinary law of tort; (ii) between the 

1970s and the beginning of the 2000s – modifying tort law to fit the public nature of the 

defendant; and (iii) 2000s and forward – going back to ‘equal treatment’. The chapter also 

includes a short review of two additional relevant areas of the law and their relation to 

negligence liability: breach of statutory duty and the Human Rights Act 1998 (HRA). 

 

Chapter 4 and Chapter 5 are devoted to critically analysing the most significant areas 

of public authorities’ liability in negligence – liability for pure economic loss (Chapter 4) 

and liability for a failure to prevent harm (Chapter 5). As will be explained, English tort 

law generally finds both types of cases non-actionable, unless a prior special relationship 

existed between the parties in which the defendant assumed responsibility towards the 

claimant to perform a certain task with due care. A corrective justice analysis provides a 

similar explanation to the general rule of no liability in both areas, as well as to the 

exceptional circumstances in which the courts impose liability. The purpose of the two 

chapters is to show how the theory applies to these areas of negligence law, focusing on 

the implications for the liability of public authorities. 
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Chapter 4 focuses on pure economic loss. English tort law traditionally protects 

claimants against two kinds of losses: First, losses that arise from physical injuries. 

Second, losses that arise from harm caused to property. Pure economic loss is an 

economic loss which is not the immediate result of a breach of someone’s right to body 

or property and therefore, absent a special relationship, is not actionable in tort. The 

chapter starts with the relevant justifications that corrective justice theory supplies for not 

recognising liability for pure economic loss in tort. It then moves to explain the 

justifications for imposing negligence liability for pure economic loss as part of analysing 

special relationships and the doctrine of assumption of responsibility. The core part of 

this chapter is dedicated to a corrective justice analysis of both the general rule as well as 

its exception in the specific context of public authorities’ negligence liability. 

 

Chapter 5 is dedicated to another significant area of public authorities’ negligence 

liability: a failure to prevent harm. Negligence protects our rights to body and property 

negatively. Absent a special relationship, ‘a person A is not under a duty to take care to 

prevent harm occurring to person B through a source of danger not created by A’.19 I will 

start by explaining this basic rule and then move on to analyse its exception: special 

relationships in which the defendant assumes responsibility to take reasonable measures 

to prevent harm from occurring to the claimant. I then move on to analysing two 

significant examples of public authorities’ failure to prevent harm: the police’s failure to 

prevent harm to victims; and social services’ failure to prevent harm to children at risk.  

 

Before we begin, it is important to clarify several issues. First, the thesis focuses 

on the liability of public authorities in negligence, rather than on other areas of the law or 

other legal mechanisms, that also allow an individual to receive a monetary remedy for 

the harm caused to them. As will be clearer later, the theory that this thesis supports 

characterises private law as a distinctive area of the law and justifies the law according to 

the internal structure of private law litigation and the rights that are protected by it. The 

fact that monetary remedies are available elsewhere does not mean that all of these legal 

mechanisms follow the same rationales. Similarly, the same motivation that leads a 

claimant to bring a liability claim in tort might lead them to bring a claim under the HRA 

or file a complaint with an Ombudsman. That motivation might be compensation, 

accountability, their desire to improve the public service or any other. However, the 

 
19 Tofaris and Steel (n 13) 128. 
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common motivation is not a sufficient reason to assume that these different procedures 

are governed, or should be governed, by similar rules and principles.20 I will therefore 

focus on liability in tort and leave aside those other potential causes of action. 

 

What about areas of tort law other than negligence? The decision to focus on 

negligence derives from its prominent role in liability claims against public authorities, as 

well the specific difficulties that arise with applying a potentially very broad tort when 

determining the liability of public authorities. Other torts that apply especially to public 

authorities, such as breach of statutory duty or misfeasance in public office, have become 

much less significant in recent decades.21 This discussion does not suggest that negligence 

is the only relevant tort when analysing the liability of public authorities, or that other 

specific torts, such a nuisance and false imprisonment, have no role to play.22  

 

Second, within negligence claims against public authorities, my analysis will 

mostly focus on whether a duty is owed to the claimant rather than on other elements of 

negligence, such as breach or causation. Owing a duty to a specific someone is the basis 

of a negligence claim. Given that many of the important cases in this area of the law are 

struck out due to lack of duty, the discussion of duty by the court is often both the 

beginning and the end of a negligence claim against a public authority. That makes the 

evaluation of duty more urgent than that of the other elements. The analysis that this 

thesis will suggest for negligence claims against public authorities will provide an initial 

framework for discussing negligence claims against public authorities, while further 

research will be needed to complete it.  

 

Third, with regard to the terminology of a ‘public authority’, the thesis broadly 

follows the common definition of a public authority as ‘any person certain of whose 

 
20 I will discuss this issue later in Chapter 3 with regard to the different approaches taken in the context of 

the ‘horizontal effect’ the HRA should or should not have on tort law.  
21 In its report from 2010, the Law Commission noted that misfeasance in public office is ‘not fulfilling any 

useful purpose’ in liability claims against public authorities and suggested it should be completely abolished. 

For similar reasons, it was suggested that breach of statutory duty should be partially abolished, when 

addressing ‘truly public’ activities (Law Commission, Administrative Redress – Final (n 14) 35–37). I will 

discuss these torts shortly in Chapter 3.  
22 For a recent review of the application of nuisance and false imprisonment in the context of public 

authorities see Duncan Fairgrieve and Dan Squires, The Negligence Liability of Public Authorities (2nd edn, OUP 

2019) 758–763, 589–590.  
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functions are functions of a public nature’,23 or more particularly, the list in schedule 1 of 

the Freedom of Information Act 2000 that specifies the different public authorities in 

English (and UK) law, including, inter alia, government departments, statutory 

corporations, local authorities and different trusts. However, as we shall see, the 

definition of a public authority or anything else which is ‘public’ carries no normative 

weight in this thesis. Unlike other analyses of liability claims against public authorities, 

this thesis rejects the idea that classifying the defendant or its powers as ‘public’, ‘uniquely 

public’24 or ‘truly public’25 should in itself change the analysis of liability in tort. It is 

therefore sufficient to provide a broad definition of what I mean by public authority and 

then to address the liability of specific public authorities, rather than to engage in 

unnecessary and complicated questions of classification.26    

 

  

 
23 HRA 1998, s 6(3)(b). 
24 Tom Cornford defines ‘uniquely public powers’ as powers that are usually greater than those of a private 

person. These are divided into two sub-types: Type (a) – powers to determine what entitlements should be 

given to a person, such as licensing powers; Type (b) – powers to override private rights of people, such as 

arresting people and confiscating property (Cornford, Towards a Public Law of Tort (n 14) ch 6). 
25 The Law Commission defines ‘truly public’ power as an act committed ‘in the exercise of a statutory 

power or the prerogative’ (Law Commission, Administrative Redress – Consultation Paper (n 13) 77). 
26 I will discuss in Chapter 2 the challenges with different approaches that rely on such classifications for 

purposes of tort liability.  
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Chapter 1: Legal Equality and Corrective Justice Theory 

  

1.1     Introduction  

 

The idea of legal equality articulated by Dicey towards the end of the 19th century serves as 

the cornerstone of English law with regard to the liability of public authorities in tort. It 

is a basic principle of the rule of law, according to which all people, whatever their rank 

or position, are subjected to the same ordinary law – and for our purposes, the same 

ordinary tort law – and to the jurisdiction of the same courts. Corrective justice is one of the 

most important legal theories of private law. It perceives tort law as having its own 

intrinsic normative dimension of rights and correlated duties, rather than instrumentally 

a means to some sort of end. As we will see, since it relies on a formal notion of equality, 

corrective justice supports Dicey’s idea of equality and further completes it.  

 

However, the applicability of corrective justice theory to cases that involve 

liability of public bodies is not self-explanatory. It could be argued that the relationship 

between a public body and an individual is different than that between two private 

individuals, and therefore that the theory is irrelevant. This chapter has two main goals. 

First, to explain how Dicey’s idea of equality should be interpreted when addressing the 

liability of public bodies, and to show that it does not offer a sufficiently comprehensive 

theory in such cases. Second, to explain corrective justice theory, focusing mainly on the 

work of two leading scholars in this field, Ernest Weinrib and Arthur Ripstein, and why 

the arguments against its applicability in cases which relate to the liability of public bodies 

in tort are flawed. 

 

1.2     Dicey and the Idea of Legal Equality 

 

In 1885, Dicey published the first edition of his seminal work ‘Introduction to the Study 

of the Law of the Constitution’27 in which he articulated the twin principles of English 

 
27 AV Dicey, Lectures Introductory to the Study of the Law of the Constitution (Macmillan 1885). Later editions were 

published as ‘Introduction to the Study of the Law of the Constitution’.  
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constitutional law: the legislative sovereignty of parliament28 and the rule of law.29 It is 

beyond the scope of this thesis to discuss Dicey’s theory in full, its contribution to English 

constitutional law and the substantial criticism it has been subject to.30 My aim is to focus 

on Dicey’s contribution to the development of liability of public bodies in tort.  I will 

therefore focus on a key component in Dicey’s definition of the rule of law – ‘the idea of 

legal equality’:  

 

[N]ot only that with us no man is above the law, but (what is a different 

thing) that here every man, whatever be his rank or condition, is subject 

to the ordinary law of the realm and amenable to the jurisdiction of the 

ordinary tribunals. In England the idea of legal equality, or of the 

universal subjection of all classes to one law administered by the 

ordinary courts, has been pushed to its utmost limit. With us every 

official, from the Prime Minister down to a constable or a collector of 

taxes, is under the same responsibility for every act done without legal 

justification as any other citizen.31 

 

The idea of legal equality is comprised of two complementary ideas. First, the same 

ordinary law applies to both private individuals and public officials. Second, both private 

individuals and public officials are subjected to the jurisdiction of ordinary courts.32 Dicey 

believed that both aspects were necessary to ensure that a public official could not ‘escape 

from responsibility on the plea of acting in an official character or in obedience to his 

official superiors’.33  

 

 
28 AV Dicey, Introduction to the Study of the Law of the Constitution (8th edn, Macmillan 1915) pt I. This is the 

last edition prepared by Dicey himself, while the 9th and 10th editions were edited by ESC Wade. 

Hereinafter I will refer only to the 8th edition.  
29 ibid pt II. 
30 For more on Dicey’s constitutional theory see among others: WI Jennings, The Law and the Constitution 

(5th edn, University of London Press 1959) 305–317; Wolfgang Friedmann, Law in a Changing society (2nd 

edn, Pinguin Books 1964) 276–277; Eric Barendt, ‘Dicey and Civil Liberties’ [1985] PL 596; Martin 

Loughlin, Public Law and Political Theory (Clarendon Press 1992) 140–162; TRS Allan, Law, Liberty, and Justice: 

The Legal Foundations of British Constitutionalism (OUP 1994); JWF Allison, ‘History in the “Law of the 

Constitution”’ (2007) 28(3) The Journal of Legal History 263; Marc Walters, ‘Dicey on Writing the “Law 

of the Constitution”’ (2012) 32(1) OJLS 21; Carol Harlow and Richard Rawlings, Law and Administration 

(4th ed, CUP 2021) ch 1(2). 
31 Dicey (n 28) 114. 
32 ibid 114. 
33 ibid 126.  
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Dicey contrasted the English idea of legal equality with what he referred to as 

‘royal lawlessness’ in France and other parts of continental Europe where people could 

arbitrarily be sent to prison due to the royals’ caprices, without a conviction nor a trial. 

Dicey believed tort law, alongside criminal law and the writ of habeas corpus, protects 

people’s individual freedom, and allows them redress from arbitrary use of power. 

Independent courts with ordinary judges and juries make sure that no one receives 

differential treatment due to their rank or position. Dicey opposed French droit 

administratif because he believed that the mere distinction between the ordinary law and 

administrative law ‘implies the general belief that the agents of the government need, 

when acting in bonafide discharge of their official duties, protection from the control of 

the ordinary law Courts’.34 Due to the idea of legal equality, he concluded, ‘Individual 

freedom is thereby more thoroughly protected in England against oppression by the 

government than in any other European country’.35 

 

When Dicey published Introduction to the Study of the Law of the Constitution, central 

government was immune from liability claims in English law. This changed only with the 

Crown Proceedings Act 1947 that stated that ‘The Crown shall be subject to all those 

liabilities in tort to which, if it were a private person of full age and capacity, it would be 

subject in respect of torts committed by its servants or agents’.36 Harlow and Rawlings 

argue that Dicey disregarded the Crown’s immunity that ‘somewhat undercuts his 

argument’ of legal equality.37 However, it should be mentioned that in a short note titled 

‘proceedings against the Crown’ that he later added as an appendix to Introduction to the 

Study of the Law of the Constitution,38 he provides two main reasons for why Crown immunity 

did not substantively interfere with the idea of legal equality.   

 

First, Dicey mentions that in practice, when public officials were sued in tort and 

found liable for misconduct committed in the course of their work, the Crown would 

ordinarily bear the costs of such claims. He gives the example of actions being brought 

against officers of the Royal Navy for negligently colliding with private ships. On several 

occasions, the officers were found liable, but the admiralty paid the compensation on 

 
34 ibid 266. 
35 ibid 259. 
36 s 2(1)(a). 
37 Carol Harlow and Richard Rawlings, Law and Administration (3rd edn, CUP 2009) 751. 
38 Dicey (n 28) note XII, 417–418. 
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their behalf. Dicey acknowledged the need to be able to sue the crown directly ‘for torts 

committed by servants of the Crown in the course of their service’ but found that the law 

provided the Crown with merely ‘technical immunity’ and caused only ‘little, if any, 

injustice’.39 In practice, therefore, Dicey supported the notion of vicarious liability of 

public authorities, and found that even though the law did not allow such liability 

formally, it was achieved in essence.  

 

Second, Dicey stated that many services that were provided by the central 

government in other countries, were provided in England, at the time, by statutory 

corporations, like railway companies and different municipal corporations. These 

corporations were liable for ‘wrongs committed by their officials or servants in the course 

of their service’.40 When describing this period in English law, Anderson confirms that at 

least since the middle of the 19th century, different legislation exempted members of 

boards and commissions who acted bona fide from personal liability, and courts clarified 

that parliament intended to allow harmed individuals to sue these bodies directly.41 Hence, 

while the Crown was immune from liability claims, many corporations or quasi-

corporations that provided services to the public at large, could be liable for harm caused 

to others by the wrongdoing of their members or employees.  

 

Dicey’s articulation of the idea of equality was also criticised for creating a false 

equilibrium between individuals and the state, requiring ‘full equality in every respect 

between government and subjects’.42 For example, Eric Barendt argues that the idea of 

legal equality was applied to support a misguided perception that public officials enjoy 

the same freedoms as private individuals when they perform their public powers, 

restricted only by explicit law.43 To show that the courts have created such a false 

equilibrium following Dicey’s theory, Barendt gives as an example the case of Malone v 

Metropolitan Police Commissioner.44 There, the claimant argued that he was subjected to 

unlawful tapping of his phone by the Post Office, following a warrant from the Home 

 
39 ibid 418.  
40 ibid.  
41 Stuart Anderson, ‘Public Law’ in John Baker (gen ed), Oxford History of the Laws of England XI: 1820–1914 

(OUP 2010) 374–375. For a specific example see Ward v Lee (1857) 7 Ellis and Blackburn 426, 119 ER 

1305. 
42 Friedmann (n 30) 276.  
43 Barendt (n 30) 606. 
44 [1979] Ch 344 (CH). 
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Office. The court denied the claim, holding that ‘if the tapping of the telephones can be 

carried out without any breach of the law, it does not require any statutory or common 

law power to justify it; it can lawfully be done simply because there is nothing to make it 

unlawful’.45 Sir Robert Megarry VC stated that he was uncomfortable with the result, but 

felt compelled to decide so: ‘I would have thought that in any civilised system of law the 

claims of liberty and justice would require that telephone users should have effective and 

independent safeguards against possible abuses’.46 Because no such safeguards were 

found in common law or statute, he believed there was nothing in the warrant to make it 

unlawful.  

 

For the purposes of this thesis, it is important to emphasise that such critique 

misrepresents the idea of legal equality that embraces formal equality and does not suggest 

that private individuals and governmental agents are substantively the same. Dicey’s first 

part of the rule of law principle, before adding the second layer of legal equality, was that 

in order to protect individuals’ freedom, governmental agents must not have ‘wide, 

arbitrary, or discretionary powers of constraint’.47 This description of the rule of law fits 

with the well-established principle of English law, that unless a public authority is given 

explicit permission to override a person’s individual freedom, it must not do so.48 Private 

individuals do not have similar powers to constraint others’ freedom and therefore this 

worry is not directly applicable to them. As TRS Allan argues, it is wrong to take a literal 

interpretation of the idea of legal equality while disregarding Dicey’s articulation of the 

rule of law as a whole. In Malone, the tapping was approved by a warrant, and any warrant 

must be given lawfully to prevent the government from using its powers arbitrarily. Public 

officials are not free to intervene with the freedom of others; concluding otherwise, as 

the court did in Malone, defeats Dicey’s articulation of the rule of law.49   

 

Because this thesis focuses mostly on negligence liability, it is important to 

understand how Dicey’s theory applies to such claims. When Dicey exemplified his idea 

 
45 ibid 367.  
46 ibid 381. 
47 Dicey (n 28) 110. 
48 Entick v Carrington [1765] EWHC KB J98, 95 ER 807. 
49 TRS Allan, Law, Liberty, and Justice: The Legal Foundations of British Constitutionalism (OUP 1994) 157–158. 

As Allan shows, in a later case, the court rightfully held that a minister’s decision to allow tapping by a 

warrant was subjected to judicial review and to different restrictions (R v Home Secretary, ex p Ruddock [1987] 

2 All ER 518 (QB)). 
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of legal equality in tort, he mostly referred to trespass and unlawful imprisonment. He 

was therefore criticised for dealing with the ‘easy cases’ of strict liability torts, where the 

misconduct of public officials were easily compared to those of ordinary people, while 

disregarding more complicated cases where individuals could suffer harm due to the 

extraordinary powers that public officials possess. In those complicated cases – for 

example, when discussing the powers of a tax collector, a sanitary inspector or a police 

officer – the idea of equality could not apply simply because there was no equality between 

public officials and individuals in the powers they possess and in their lawful capability 

to interfere with other people’s freedom.50  

 

However, when interpreting Dicey, we must consider the period in which he was 

writing. The first edition of Introduction to the Study of the Law of the Constitution was 

published in 1885 and the 8th edition, the last one he himself wrote and updated, was 

published in 1915. Negligence liability was not as developed as it would become after the 

articulation of modern tort of negligence in Donoghue v Stevenson.51 Also, the state provided 

less services than it does nowadays, and there was far less legislation to provide public 

authorities with explicit additional powers that were not possessed by ordinary 

individuals.52 It is therefore not surprising that Dicey focused mainly on the specific torts, 

such as trespass and unlawful imprisonment.53 Also, as stated above, Dicey related briefly 

to the liability of statutory bodies for wrongs committed by their employees. While he did 

not specify, the case law shows such wrongs were not the main wrongs he focused on in 

his writing, but rather what we refer today as negligence liability.54 

 

Regardless of historical justifications, the applicability of Dicey’s idea of equality 

to current law of tort requires a normative response. It is one thing to conclude that both 

a public official and a private individual should be liable in tort for trespass.55 It is a 

different thing to argue such equal treatment in circumstances of a school district failing 

 
50 Jennings (n 30) 312.  
51 [1932] AC 562.  
52 Carol Harlow, State Liability: Tort Law and Beyond (OUP 2004) 23; Harlow and Rawlings (4th edn) (n 30) 

20, 501; FH Lawson, ‘Dicey Revisited – I’ (1959) 7(2) Political Studies 109, 117.  
53 See Harlow, State Liability (n 52) 23–24. 
54 See for example Parnaby v The Company of Proprietors of the Lancaster Canal (1839) 11 Ad & El 223, 113 ER 

400; The Mersey Docks v Gibbs (1866) 11 HL Cas 686, 11 ER 1500; and Geddis v Proprietors of the Bann Reservoir 

[1878] 3 App Cas 430 (HL). I will review the case law in the next chapter.  
55 Dicey (n 28) 125–128. 
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to supervise a playground in which a boy was fatally injured,56 or a central bank failing to 

supervise a bank, thus allegedly leading to its insolvency.57 As Nolan points out, the idea 

of legal equality is interpreted in tort to include both a ‘positive aspect’ and a ‘negative 

aspect’. The ‘positive aspect’ suggests that liability should be imposed on public 

authorities where such liability would have been imposed on a private entity committing 

the same misconduct. The ‘negative aspect’ suggests that liability should not be imposed 

on public authorities where such liability would not have been imposed on a private entity 

committing the same misconduct.58  

 

However, there is little in Dicey’s theory to provide a justification for the ‘negative 

aspect’ of the idea of legal equality. The idea of legal equality was manifestly articulated 

to emphasise the importance of public officials not escaping liability because of their 

public position. As part of Dicey’s articulation of the rule of law, it was intended to protect 

individuals’ freedom from the power of the state. As such, it cannot provide a plausible 

explanation for why liability should be excluded when dealing with the negligence of 

public authorities, just because it would have been excluded if the misconduct would have 

been performed by a private individual. In other words, exempting public officials from 

liability due to their public positions, breaches Dicey’s articulation of the rule of law; 

imposing liability on public officials due to their public position, does not.  

 

Consider, for example, Dicey’s analysis of the Conseil d’Etat rules of governmental 

liability. Even though Dicey is known for his initial criticism of the French system of 

administrative law and administrative courts,59 he writes approvingly of the Conseil d’Etat 

rules in the sense that they provide compensation to a harmed individual where ‘the 

 
56 See Bartell v. Palos Verdes Peninsula Sch. Dist. (1978) 83 Cal. App. 3d 492. 
57 See Three Rivers DC v Bank of England (No 3) [2001] UKHL 16, [2003] 2 AC 1. 
58 Donal Nolan, ‘The Duty of Care after Robinson v Chief Constable of West Yorkshire Police’ in Daniel 

Clarry (ed), The UK Supreme Court Yearbook, Volume 9: 2017–2018 Legal Year (Appellate Press 2019); Robinson 

v Chief Constable of West Yorkshire Police [2018] UKSC 4, [2018] 2 WLR 595, 606. See similarly Tom Cornford, 

Towards a Public Law of Tort (Routledge 2016) 142.  
59 Dicey (n 28) cp XII; Harlow and Rawlings (4th edn) (n 30) 11, 17–19. Later on, however, Dicey seems 

to have somewhat changed his mind on this subject. In the introduction to his 8th edition he concludes, in 

what Loughlin observes as ‘a surprising note’ given his previous work, the following: ‘It is at least 

conceivable that modern England would be benefitted by the extension of official law. Nor it is quite certain 

that the ordinary law Courts are in all cases the best body for adjudicating upon the offences or the errors 

of civil servants. It may require consideration whether some body of men who combined official 

experiences with legal knowledge and who were entirely independent of the Government of the day, might 

not enforce official law with more effectiveness that any Division of the High Court’ (Dicey (n 28) lxv–

lxvi; Loughlin (n 30) 156) 
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illegitimate use of power [was] conferred upon the government or some governmental 

body for one object, but in truth used for some end different from that contemplated by 

the law’.60 Dicey gives the following example. At the time, the law compelled the French 

government to purchase matches from existing match factories, so the more factories 

there were, the more money the government had to invest in buying matches. To cut 

government expenses, one of the ministers decided to close some of the factories. The 

law allowed a préfet, a representative of the state, to close factories for sanitary purposes. 

Accordingly, one préfet decided to close one of the factories for alleged sanitary purposes, 

when the reason was to cut the government expenses associated with legally compelled 

purchases. The factory owner challenged the decision of the préfet in the Conseil d’Etat, 

that annulled the decision and provided him with compensation in the sum equivalent 

then to approximately £2000 for closing the factory illegally. Following this example, 

Dicey concluded that the powers of the Conseil d’Etat to compensate harmed individuals 

removed ‘real grievances, and [met] the needs of the ordinary citizen’.61 To be clear, in his 

initial work Dicey contested the continental system of different courts and different laws 

which apply solely to the state.62 However, as this example indicates, it does not mean he 

thought ‘ordinary law’ should be applied to exclude liability when dealing with powers 

that a private individual does not possess, and more importantly, his articulation of the 

rule of law does not include a substantive reason to do so. If one wishes to find a 

normative justification for equal treatment under these circumstances, they need to look 

elsewhere.   

 

One more critique of Dicey’s idea of equality and its application in tort should be 

addressed. It is sometimes argued that Dicey’s perception of tort law as means to 

culpability does not fit with today’s common approach of tort law as means to 

compensation. It is argued that the specific torts which Dicey focused on are aimed 

mostly to punish the tortfeasor, while nowadays negligence reflects the view that tort law 

mostly wishes to compensate the harmed individual for the harm they suffered by the 

tortfeasor.63 As will be made clearer later, this thesis finds such arguments irrelevant to 

the understanding of the liability of public authorities in tort. Whatever one can achieve by 

filing a lawsuit in tort – culpability, compensation or perhaps revenge – is one thing; what 

 
60 Dicey (n 28) 264. 
61 ibid. 
62 See n 59 above.  
63 Harlow and Rawlings (3rd edn) (n 37) 755; Lawson (n 52) 120.  
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the law is – is a different thing all together.64 English tort law protects two main rights: 

the right to bodily integrity and the right to property. The specific torts that Dicey focused 

on provide protection for these rights under specific circumstances, such as battery, 

trespass, or false imprisonment. Negligence provides a more general protection for these 

rights under wider circumstances, where the lack of adequate care results in interference 

with one’s right to body or property.  

 

To conclude this part, Dicey’s idea of equality should be understood in the 

context in which it was written, as well as the times in which it was written. The context 

was Dicey’s articulation of English rule of law. As such, the idea of legal equality does not 

suggest substantive equality between private individuals and public officials, but rather 

formal equality – the same law applies to both to make sure that public officials are not 

exempted from liability in scenarios where private individuals would have been found 

liable. Dicey does not give us a valid reason to apply the idea of equality when the result 

is rejecting liability claims against public officials, and his analysis of the Conseil d’Etat case 

law with regard to administrative compensation indicates that at best, such application is 

an unfortunate result of the idea of equality. It also indicates that while the same ordinary 

law would apply in such scenarios, there might be room to apply it differently given the 

far greater powers of the state that the individual does not possess.     

 

As for the times it was written, Dicey focused mostly on personal responsibility 

of public officials and saw it as a key component of English law, in contrast to today’s 

focus on the negligence liability of public authorities. However, as he made clear later in 

the appendix, he believed vicarious liability of public bodies for their workers’ misconduct 

was part of the idea of legal equality, and therefore supported the idea that not only 

servants but also the Crown should be exposed to liability claims. His writing preceded 

both the development of the regulatory state and the tort of negligence which became 

the leading tort in liability claims against public authorities. Regardless, his core idea of 

legal equality in tort to protect the freedom of individuals from the state, remains relevant 

today. 

 

 
64 For more about the role of revenge in tort law see Scott Hershovitz, ‘Tort as a Substitute for Revenge’ 

in John Oberdiek (ed), Philosophical Foundations of the Law of Torts (OUP 2014). 
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As we shall see in the next chapter when reviewing the case law, the application 

of the idea of equality by the courts has changed throughout the years. In the last few 

decades, the idea of legal equality is applied to include both its positive and negative 

aspects, providing a rather literal explanation to subjecting everybody to the same 

ordinary law. As was stated above, Dicey’s articulation of the rule of law provides us with 

only a partial explanation to such equal treatment. A more comprehensive theory of 

private law is needed to explain the negligence liability of public authorities, one which 

also embraces the notions of formal equality and equal treatment that are inherent to 

Dicey’s theory. Corrective justice theory meets these criteria. I will now turn to explain its 

basic principles and its applicability in our specific circumstances. 

 

1.3     Corrective Justice Theory – Introduction 

 

Corrective justice theory is currently the most dominant non-instrumentalist theory of 

tort law. In contrast with instrumental theories of tort law, among which the most 

influential is the economic analysis of the law,65 it understands tort law as having its own 

intrinsic moral value, rather than being a means to some sort of end.66 In its more 

contemporary use in tort law, corrective justice is articulated as the correlation between 

rights and duties – the reasons that justify the protection of the rights of the claimant are 

the same as those that justify the duties of the defendant not to interfere with such rights.67 

The rights and duties are only those of the particular parties with regard to their immediate 

relationship, while disregarding external policy considerations that apply to only one of 

the parties.68 If a duty has been breached the defendant has committed a wrong, which 

leads to a duty to repair and to restore the claimant to the position in which they were 

prior to committing the wrong, to the degree possible.69 The duty to repair is secondary 

in nature, for it gives effect to the primary duty which was violated.70 

 
65 For leading literature on this topic see: Ronald Coase, ‘The Problem of Social Cost’ (1960) 3 JL & Econ 

1; Guido Calabresi and Douglas Melamed, ‘Property Rules, Liability Rules, and Inalienability: One View of 

the Cathedral’ (1972) 85 Harv L Rev 1089. 
66 Ernest Weinrib, ‘The Special Morality of Tort Law’ (1989) 34(3) McGill LJ 403, 408. 
67 Ernest Weinrib, ‘Corrective Justice in a Nutshell’ (2002) 52(4) UTLJ 349, 352. 
68 ibid 351. 
69 Ernest Weinrib, The Idea of Private Law (OUP 2012) 135. 
70 Arthur Ripstein, Private Wrongs (HUP 2016) 7. Gardner relates to the duty of repair as ‘the next best thing’ 

as part of his ‘continuity thesis’ – ‘the thesis that the secondary obligation is a rational echo of the primary 

obligation, for it exists to serve, so far as may still be done, the reasons for the primary obligation that was 
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When referring to a corrective justice analysis of the law, this thesis assumes a fair 

familiarity with its key components and its different articulations. I refer primarily to the 

work of Ernest Weinrib and Arthur Ripstein, rather than to articulations of corrective 

justice theory that focus more on its remedial aspect,71 or other rights-based analyses that 

offer a different understanding of tort law and the rights it protects.72 Other scholars 

would be referred to for specific matters. Both Weinrib and Ripstein provide a rights-

based analysis of tort law, distinguished from a policy-based analysis of the law. Their 

theories will be explained gradually throughout this thesis. It is important to mention 

upfront a basic difference between their analyses. In The Idea of Private Law, Weinrib 

defines corrective justice theory as one which explains and justifies private law ‘from 

within’.73 He examines the juridical relationship between the parties to tort litigation and 

explains its validity through Aristotle and Kant’s political theories. In Private Wrongs, 

Ripstein clarifies that he works in the opposite direction. He articulates a basic moral 

maxim – ‘no person is in charge of another’ - and moves to show how it can generate 

different private wrongs.74 Though he rejects the terminology of ‘corrective justice’ – 

mostly because he believes it has been wrongly interpreted as solely remedial75 – he also 

portrays torts as violation of rights, in a way which is similar to Weinrib’s Kantian 

analysis.76 I believe the combination of both theories provides a compelling analysis of 

tort law.   

 

 
not performed when its performance was due’ (John Gardner, ‘What is Tort Law For? Part 1. The Place of 

Corrective Justice’ (2011) 30(1) Law & Phil 1, 33). 
71 See, for example, Jules Coleman, ‘Tort Law and the Demands of Corrective Justice’ (1992) 67 Indiana 

LJ 349; Jules Coleman, The Practice of Principle: In Defence of a Pragmatist Approach to Legal Theory (OUP 2001); 

Gardner (n 70); Stephen Perry, ‘Responsibility for Outcomes, Risk, and the Law of Torts’ in Gerald 

Postema (ed), Philosophy and the Law of Torts (CUP 2001).  
72 See, among others, Robert Stevens, Torts and Rights (OUP 2007); Allan Beever, Rediscovering the Law of 

Negligence (Hart Publishing 2007); Nicholas McBride, ‘Rights and the Basis of Tort Law’ in Donal Nolan 

and Andrew Robertson (eds), Rights and Private Law (Hart Publishing 2012). For a useful review of different 

rights–based analyses see Donal Nolan and Andrew Robertson, ‘Rights and Private Law’, in Donal Nolan 

and Andrew Robertson (eds), Rights and Private Law (Hart Publishing 2012).  
73 Weinrib, The Idea of Private Law (n 69) 8–14. 
74 Ripstein, Private Wrongs (n 70) 6; cf Ernest Weinrib, Corrective justice (OUP 2012) 26–27. 
75 Ripstein, Private Wrongs (n 70) 7. Weinrib addresses this misunderstanding in Weinrib, Corrective Justice (n 

74) ch 1 – ‘Correlativity and Personality’. 
76 Ripstein does not rely directly on Kant when developing his theory in Private Wrongs. However, as he 

recognises in the preface to his book, it is highly plausible to observe his theory as one which includes 

Kantian aspects (Ripstein, Private Wrongs (n 70) xi–xii). 
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Originally, the term ‘corrective justice’ was used in Aristotle’s writing who 

contrasted this term with ‘distributive justice’.77 According to Aristotle, the primary cause 

of injustice is lack of equality. However, ‘distributive justice’ and ‘corrective justice’ differ 

in the type of equality which they relate to. Distributive justice is concerned with 

proportional equality in distribution within a community, according to the participants’ 

merits.78 By contrast, equality in corrective justice is defined by people having what legally 

belongs to them; when this equality is undermined injustice occurs. Both sides are 

presented by Aristotle as two equal lines. Injustice occurs when one segment is deducted 

from one line and added to the other. Corrective justice seeks to make both lines equal 

again by deducting the added segment from the longer line and adding it back to the 

shorter one. It thus restores the initial equality with which the parties entered a 

transaction.79 As articulated by Aristotle:  

 

For it makes no difference whether a good man has defrauded a bad 

man or a bad man a good one, nor whether it is a good or a bad man 

that has committed adultery; the law looks only to the distinctive 

character of the injury, and treats the parties as equal, if one is in the 

wrong and the other is being wronged, and if one inflicted injury and 

the other has received it. Therefore, this kind of injustice being an 

inequality, the judge tries to equalize it.80 

 

Weinrib explains that this articulation by Aristotle defines corrective justice’s notion of 

equality both negatively and positively.81 Negatively, Aristotle argues that the 

characteristics of both sides must not to be considered when determining liability.82 

 
77 Aristotle, Nicomachean Ethics (WD Ross tr, WLC Books 2009) book V. 
78 Aristotle recognises that different societies define ‘merits’ differently and will therefore develop different 

criteria of distribution (Aristotle, Nicomachean Ethics (n 77) book V(3); see also Weinrib, The Idea of Private 

Law (n 70) 61–6 2, 66–67.  
79 Weinrib, ‘Corrective Justice in a Nutshell’ (n 68) 349; Weinrib, The Idea of Private Law (n 69) 58–64; 

Weinrib, Corrective Justice (n 74) 16.  
80 Aristotle, Nicomachean Ethics (n 77) book V(4). 
81 Weinrib, The Idea of Private Law (n 69) 77–78. 
82 In contrast, the characteristics of different members of society could be considered when deciding upon 

a distributive justice mechanism. As Weinrib explains, ‘Distributive justice is the home of the political’ 

(Weinrib, The Idea of Private Law (n 69) 210). The criteria that each society adopts for just distribution is 

external to the relationship between private individuals. It represents a common goal or a set of common 

goals that each society wishes to achieve. A political decision is required to determine what these goals are. 

For example, relative virtues or needs could be relevant criteria for just distribution. However, they do not 
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Positively, he argues that what should be considered when determining liability is only 

the harm done by one side to the other. As Weinrib concludes, ‘Equality in corrective 

justice does not reside in what one is in comparison to another, but in what the one has 

done to the other’.83 Also, this theory ‘features the maintenance and restoration of the 

notional equality with which the parties enter the transaction’.84 Put differently, the notion 

of equality in corrective justice is best understood – much like Dicey’s idea of equality – 

as formal. The argument is not that a rich person is substantively equal to a poor person, 

or that a multibillion-pound company is substantively equal to a million-pound company. 

It is also not that both sides have equal power over the other or equal possibility to wrong 

the other. Rather, in corrective justice theory, both sides are considered equal in the initial 

stage as regards their entitlements against each other. A wrong is defined by disrupting 

this equality, hence disrupting the initial stage in which both sides entered the immediate 

relationship.  

  

Weinrib and Ripstein provide two different formulations of corrective justice 

theory. Both versions focus, first and foremost, on the relationship between two private 

individuals.85 As theories of private law, this is hardly a surprise. It is a different question, 

though, if a corrective justice theory could also justify, or explain, the liability of public 

bodies liability in negligence, given Dicey’s idea of equality. To examine that, we need to 

address the normative core of a corrective justice analysis which relies on Kant’s political 

theory. At this point I will address key ideas, while in later chapters I will further address 

the application of the theory to particular areas of negligence law – liability for pure 

economic loss (Chapter 4) and liability for a failure to prevent harm (Chapter 5).  

 

In Kant’s theory, human beings engage in free willing activities. Freedom of the will 

has both a negative and a positive aspect.86 Negatively, an activity is free when it is not 

 
link any two private individuals and as such irrelevant to achieving corrective justice (Weinrib, Corrective 

Justice (n 74)18). I will discuss this further in the Conclusion to this thesis.  
83 Weinrib, The Idea of Private Law (n 69) 78. 
84 Weinrib, Corrective Justice (n 74) 16. 
85 Aristotle refers to justice between ‘man and man’ (Aristotle, Nicomachean Ethics (n 77) book V(1). Kant’s 

concept of a right relies on the ‘relation of one person to another’ (Immanuel Kant, The Metaphysics of Morals 

(Mary Gregor tr, CUP 1996) 230). Weinrib, whose theory of corrective justice combines both Aristotle’s 

corrective justice and Kant’s concept of right, relates to private law as the law which embodies claims of 

‘one person against another’ (Weinrib, The Idea of Private Law (n 69) 9). Ripstein articulates his theory based 

on the idea that ‘no person is in charge of another’ (Ripstein, Private Wrongs (n 70) 6).    
86 Kant, The Metaphysics of Morals (n 85) [6:214].  
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determined by sensuous inclination and as such it reflects a free choice.87 Positively, a free 

willing activity is determined by its purposive form, the capability of wishing to achieve 

what one determines rather than being passively led by a sequence of events.88 It is not 

the substance of the activity that makes it a purposive one but rather its form, governed 

by practical reason and the categorical imperative – ‘act upon a maxim that can also hold 

as a universal law’.89 Practical reason is normative – one’s free choice is determined by 

the purposive nature of the activity, which must follow the categorical imperative.90 

 

Unlike ethical obligations that focus on the virtue of an activity, the concept of 

right reflects the legal conditions needed for people to be able to engage in free willing 

purposive activities. As Kant explains:  

 

Any action is right if it can coexist with everyone’s freedom in 

accordance with a universal law... If then my action or my condition 

generally can coexist with the freedom of everyone in accordance with 

a universal law, whoever hinders me in it does me wrong; for this 

hindrance (resistance) cannot coexist with freedom in accordance with 

a universal law.91 

 

Freedom, according to Kant, is ‘the only original right belonging to every man by the 

virtue of his humanity’.92 It entails innate equality not to be bound by others – every person 

has equal freedom to be ‘his own master’.93 According to Kant, the concept of right ‘does 

not signify one’s choice to the mere wish (hence also to the mere need) of the other… but 

only a relation to the other’s choice’.94 As Katrin Flikschuh explains, ‘All the universal 

principle of Right requires is that the execution in action of an agent's maxim not violate the 

 
87 In contrast, a choice which is led by sensuous inclination is regarded by Kant as ‘animal choice’ (Kant, 

The Metaphysics of Morals (n 85) [6:214]).  
88 Weinrib, The Idea of Private Law (n 69) 88–89. 
89 Kant, The Metaphysics of Morals (n 85) [6:225]; Weinrib, The Idea of Private Law (n 69) 90–91. 
90 Kant, The Metaphysics of Morals (n 85) [6:214]; Weinrib, The Idea of Private Law (n 69) 93–94. 
91 Kant, The Metaphysics of Morals (n 85) [6:231] (emphasis removed).  
92 ibid [6:238]. Freedom as original right, what Kant refers to later as ‘the formal condition of outer freedom’ 

(Kant, The Metaphysics of Morals (n 85) [6:381]), is not to be confused with the (inner) freedom of the will 

that was discussed above. 
93 ibid [6:238]. See also Arthur Ripstein, Force and Freedom (HUP 2009) 13. 
94 Kant, The Metaphysics of Morals (n 85) [6:230]. 
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external conditions of choice of another’.95 Translating this moral idea into the common 

law of torts, Weinrib argues that by eliminating wish, Kant removes the possibility of 

subjecting the needs of one to the choice of another. This explains, for example, the idea 

of no-liability for a failure to prevent harm – the law imposes liability for interfering with 

another’s choice, not for failing to provide them with a benefit, regardless of how much 

it was needed or how easy it was to provide it.96 Both parties enjoy this freedom – they 

have equal freedom not to be subjected to the other’s will.97  

 

Two specific rights that are relevant to private law emerge from Kant’s writing: the right 

to bodily integrity and the right to external objects of the will, especially property and 

contractual performance. According to Weinrib, a right to bodily integrity follows from 

Kant’s articulation of freedom as an innate right; as such, it is possessed by all human 

beings since birth, and yields a correlative duty not to hurt another physically.98 When 

breaching this duty, one treats another as an instrument to achieve some sort of external 

goals. Such a breach is, therefore, contradictory to the idea that all are free purposive 

human beings. For example, liability for battery in the common law is the result of 

breaching the duty not to harm another’s body. Differently, the right to external objects 

is not innate but rather acquired through a juridically valid action. Purposive human 

beings need external objects of the will to be able to exercise their will freely. External 

objects can be owned because they are extra-territorial to free will; following the principle 

 
95 Katrin Flikschuh, Kant and Modern Political Philosophy (CUP 2000) 89. See in this regard Weinrib’s 

discussion of the difference between ethics and law in Kant’s theory. Unlike ethics, the law allows a wide 

range of action, hence, the possibility to act as one sees fit, limited only by others’ capability to do the same, 

rather than acting from one’s own duty, according to practical reason. As Weinrib concludes, ‘Legal duties 

are therefore essentially negative prohibitions whose validity is presupposed in ethics’ more particular 

structure of positive injunctions’ (Weinrib, The Idea of Private Law (n 69) 111). 
96 Weinrib, ‘Corrective Justice in a Nutshell’ (n 67) 352–354; Weinrib, Corrective Justice (n 74) 21–29; Ernest 

Weinrib, ‘Private Law and Public Right’ (2011) 61(2) U Toronto Fac L Rev 191, 195. 
97 Weinrib, The Idea of Private Law (n 69) 97. Flikschuh notes that unlike John Lock, Kant does not recognise 

an independent right to freedom. The innate right to freedom is not the internal free choice which derives 

from one’s purposiveness, but rather a right that derives from its relational context with others, thus 

allowing everybody to be equally free from the will of another (Flikschuh, Kant and Modern Political Philosophy 

(n 95) 2-6, 82, 149; cf Henry Allison, Kant’s Transcendental Idealism: An Interpretation and Defence (Yale 

University Press 1983) 323 – 324.  
98 Kant, The Metaphysics of Morals (n 85) [6:238]. Similarly, Ripstein refers to is as ‘the innate right of humanity’ 

(Ripstein, Force and Freedom (n 93) ch 1:’ The Innate Rights of Humanity’).  
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of right, one could have them without interfering with the freedom of others.99 Once 

owned, they create a duty to others not to use them.100 

 

Ripstein follows a similar path, first by relying on Kant’s concept of freedom as 

‘independence from being constrained by another choice’,101 and later by developing his 

own moral concept according to which ‘no person is in charge of another’.102 Your body 

and your property are the means you have to pursue your purposes in life. I am not 

allowed to use or damage your means, your body and property, but you cannot tell me in 

what specific way I should use my means;103 you can only tell someone to avoid doing 

something to you, rather than to do something for you.104 Hence, tort law obliges us to 

refrain from using or injuring another person’s body or property but not to confer a 

benefit on another, even if this benefit is connected to the other’s body or property.105 

Benson focuses similarly on the normative distinction between misfeasance and 

nonfeasance: ‘Misfeasance is conduct of any kind (act or omission) by one that can 

interfere with or otherwise affect something that comes under another's right (in their 

person, property, and so forth) insofar as this right is exclusive against the first. 

Nonfeasance is simply conduct that falls short of this.’106 In the absence of a special relationship, 

tort law provides only negative protection for your rights to body and property. 

 

Negligence is a specific example of the distinction between misfeasance and 

nonfeasance. As a person you are entitled to set your own purposes and use your own 

body and property to do so, and your rights to do so survive their violation.107 Negligence 

 
99 Kant, The Metaphysics of Morals (n 85) [6:246]. For further discussion of acquired rights in Kant’s political 

theory see Ripstein, Force and Freedom (n 93) ch 3: ‘Acquired Rights’; Flikschuh, Kant and Modern Political 

Philosophy (n 95) ch 4: ‘The “Lex Permissiva”: Property Rights and Political Obligation in the “Rechtslehre”’. 
100 Weinrib, The Idea of Private Law (n 69) 128–129; Weinrib, Corrective Justice (n 74) 25.  
101 Ripstein, Force and Freedom (n 93) 14.  
102 Ripstein, Private Wrongs (n 70) 6. 
103 ibid 53–54. 
104 ibid 33. 
105 In Private Wrongs, Ripstein manifestly treats property and bodily integrity the same – both are means that 

one uses to achieve their goals in life. This is somewhat different from the Kantian analysis, where bodily 

integrity is innate, while the right to property is manifestly the result of entering into the civil condition that 

allows acquiring external objects to the will (see Ripstein, Force and Freedom (n 93) 22; Katrin Flikschuh, 

‘Innate Right and Acquired Right in Arthur Ripstein's Force and Freedom’ (2010) 1(2) Jurisprudence 295, 

297–298). For our purposes, this difference has little significance. What matters is that both of these rights, 

like in Weinrib’s analysis, are to be understood relationally.  
106 Peter Benson, ‘The Problem with Pure Economic Loss’ (2009) 60 SCL Rev 823, 870–871. See similarly 

Ripstein, Private Wrongs (n 70) 64–68; Weinrib, The Idea of Private Law (n 69) 97. 
107 Private Wrongs (n 70) 8. 
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law protects your body and property against the side effects that arise as a result of other 

people using their body and property.108 Liability arises when the defendant created an 

unreasonable risk that later materialised in harm to the claimant.109 Unless the claimant 

has a special relationship with the defendant, the claimant cannot oblige the defendant to 

act for them (to protect their rights), but rather only to refrain from doing something to 

them (to avoid interfering with their rights). A special relationship, however, might create 

a right that would not otherwise exist. Such a special relationship is formed when the 

defendant undertakes responsibility with respect to a certain risk.110 I will focus on such 

special relationships in the context of public authorities in Chapter 4 and Chapter 5 of 

this thesis. 

 

Kant’s concept of free choice correlates with corrective justice as articulated by 

Aristotle. Aristotle finds formal equality as a significant component of corrective justice, 

while setting aside the differences that might exist between the parties in the external 

world (such as economic power). Corrective justice and its notion of equality relate to the 

difference in harm between the parties in the specific incident; their external virtues are 

insignificant.111 Similarly, Kant underscores the importance of freedom of choice by a 

free willing agency in the specific interaction between the parties, while disregarding 

external considerations or any specific goals the parties might have in making these 

choices. Kant then moves to explain how this concept of free will translates into a public 

law which consists of different rights and duties and legal institutions.  

 

Kant’s political philosophy is mostly articulated in ‘The Metaphysics of Morals', 

which is also the significant writing Weinrib refers to when articulating his theory. 

However, with regard to the topic of this thesis, it is also useful to look at Kant’s previous 

writing. In a previous essay, Kant provides a useful articulation of the preconditions 

needed when establishing a state.112 According to Kant, the three following elements are 

essential: freedom, equality and independence.113 Freedom, as already articulated, is the 

 
108 Private Wrongs (n 70) 87. I will further discuss creation of risk in Chapter 5 when discussing the difference 

between harming someone and failing to prevent harm in more depth.  
109 Weinrib, The Idea of Private Law (n 69) 145. 
110 Private Wrongs (n 70) 98–101. See also Benson (n 106) 861–862. 
111 Weinrib, The Idea of Private Law (n 69) 126. 
112 Immanuel Kant, ‘On the Common Saying: That May Be Correct in Theory, But It Is of No Use in 

Practice’ (1792), in Practical Philosophy (Mary Gregor tr, CUP 1996). 
113 ibid [8:290]. 
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freedom not to be coerced to a particular choice of action, a certain way of achieving 

happiness, given that one follows the universal law.114 Independence regards the 

independence of those who are citizens of the state and as such co-legislators, subjected 

only to the law they create.115  

 

The more critical part of this essay is Kant’s articulation of equality.116 Kant finds 

equality essential in the sense of equality before the law. All are equally subjected to the 

same law, thus also have equal coercive rights to enforce that law.117 Equality before the 

law is directly linked to freedom – being a free purposive person means that everybody 

has equal freedom to pursue their happiness, which requires all to be equal before the 

law. Kant emphasises that this equality is only formal. He recognises that in a given society, 

people are substantively unequal in their possessions, in their social status or in the powers 

they possess, but not in their equal right to enforce the law. It is also interesting to look 

at how Kant mentions, in a footnote, the aristocracy in this regard. While referring 

primarily to the aristocrats of Venice, Kant explains that they are not different from any 

other citizen in this regard. He argues that they are subjects like all others and as such, are 

equally bound by the law, so ‘even the least of their servants must have a coercive right 

against them’.118 Kant’s articulation of right, freedom and equality allows us to understand 

how Dicey’s idea of equality which subjects all to the ordinary law, fits within this 

framework of corrective justice. Aristotle, Kant and Dicey all refer to a formal perspective 

of equality, leaving the external virtues every individual possesses aside when examining 

the application of the law to its relations with another person.  

 

The idea of correlativity is inherent to corrective justice theory, as articulated already 

by Aristotle, and supplemented by the Kantian right. Aristotle focuses on the correlativity 

between factual gains and losses – one’s unjust gain is equal to the other’s unjust loss.119 

Kant provides this correlativity a normative aspect. According to Kant, the freedom each 

 
114 ibid [8:291]. 
115 ibid [8:295].  
116 ibid [8:292]. 
117 Kant argues that only the head of state is not subjected to the same law because he is not a member of 

the state but rather its creator.   
118 See footnote in ibid [8:294]. 
119 Aristotle, Nicomachean Ethics (n 77) 1132a5–1132a6; see also Weinrib, The Idea of Private Law (n 69) 62–

64. 
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person has as a human being translates into a legal right.120 Having a right means that 

others have a correlated duty not to infringe it – ‘whoever hinders me in it does me 

wrong’.121 As Weinrib explains, positioning one’s action and another’s freedom on the same 

Aristotelian baseline of gain and loss, together with practical reason, explains the main 

elements of correlativity. First, unity: practical reason unites both right and duty. Second, 

bipolarity: correlativity relates to one’s actions concerning another’s freedom; each duty 

correlates with a specific right. Third, transactional equality: both parties are purposive 

beings and therefore enjoy equal freedom not to be subjected to another’s will.122  

 

1.4     Corrective Justice Analysis of the Negligence Liability of 

Public Authorities 

 

Now that we have a better understanding of the Kantian aspects of corrective justice 

theory, we can examine the applicability of the theory to public authorities’ liability in 

negligence. As explained, modern corrective justice theory relies on several paradigms. 

One of them is that the parties to a tort claim are free willing purposiveness beings. One 

might argue that a public authority does not fulfil this requirement. Unlike a private 

individual, it is not free to act as it sees fit, limited only by another’s freedom to do the 

same. Quite the contrary – it is restricted by law to act only in a way which realises the 

goal it needs to achieve. For example, the police are not free to act as they see fit. They 

can only act for very limited purposes, such as protecting the public from crimes. The 

parties cannot be put on the same baseline, as corrective justice requires, and the theory 

is therefore not applicable. 

 

Miller and Pojanowski raise a similar argument in the context of tort claims 

against the state in the U.S.123 While referring to Weinrib and Ripstein, they argue that 

corrective justice theories fail to explain torts against the state because they only apply to 

purposive human beings, not to artificial entities such as the state.124 Another similar 

argument is raised by some scholars with regard to the liability of public authorities for 

 
120 Kant, The Metaphysics of Morals (n 85) [6:237]. 
121 ibid [6:230]. 
122 Weinrib, The Idea of Private Law (n 69) 122–123. 
123 Paul Miller and Jeffrey Pojanowski, ‘Torts Against the State’ in Paul Miller and John Oberdiek (eds), 

Civil Wrongs and Justice in Private Law (OUP 2020) 329–330. 
124 ibid 10–11.  
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omissions in English tort law. Tofaris and Steel, as well as Cornford, argue that public 

authorities are different from private individuals because they enjoy fewer freedoms, for 

the reasons stated above. Consequentially, they question the applicability of the common 

law rule which generally excludes liability for omissions when discussing the liability of 

public authorities.125 I will further discuss the latter argument in chapter 5 when examining 

liability of public authorities for a failure to prevent harm. 

 

Such objections to a corrective justice analysis reflect an inaccurate understanding 

of the theory and the notion of Kantian right. The answer to this criticism has two stages. 

First, explaining how Kantian right could justify treating the liability of a public servant 

identically to that of any other individual. Second, and based on the first part, why 

corrective justice theory, including its Kantian elements, is also applicable to public 

authorities, like all other artificial bodies.     

 

A public servant is a human being. As such, they can make a choice not affected 

by sensuous impulse, led by practical reason; they are purposive and free willing. As a 

human being, they enjoy equal freedom, like anybody else, to act as they wish, limited 

only by another’s freedom to do the same, or in Ripstein’s terminology, they are not in 

charge of anybody other than themselves. In a civil society, they also possess legal rights 

that reflect this freedom, and have duties not to infringe upon other peoples’ rights. Their 

capacity as a public servant does not change that. Like in many other professions, as a 

result of their capacity, they might have other obligations which limit their free will. These 

obligations are not innate, nor possessed just because they live in a civil society. They are 

an outcome of their position, which they have also chosen as a purposive and free willing 

human being, combined with the relationship they form with a specific individual. Tort 

law might translate these obligations into additional legal duties, as a result of a special 

relationship between the claimant and the defendant. However, in English tort law, these 

additional duties do not make the public servant ‘special’ in any way. They are the result 

of ordinary principles of tort law that apply to all, whether discussing the liability of a 

lawyer, a doctor, or a social worker, either private or public. 

 

 
125 Tofaris and Sandy Steel, ‘Negligence Liability for Omissions and the Police’ (2016) 75(1) CLJ 128, 130, 

132; Tom Cornford, ‘The Negligence Liability of Public Authorities for Omissions’ (2019) 78(3) CLJ 545, 

558. 
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As for the liability of the authority, in English tort law the liability of a public 

authorities is mainly vicarious. Another person, mostly the authority’s employee, wronged 

another, and the authority is vicariously liable for the foreseeable loss this person caused 

to another, much like in other artificial bodies.126 More often than not, as Ripstein notes, 

this type of liability is mostly presumed without much, or any, discussion.127 The liability 

of the police derives from the misconduct of their police officers and the liability of social 

services (or local authorities) derives from the misconduct of their social workers. In other 

more complicated cases, the court might recognise vicarious liability when the 

relationship between the authority and the tortfeasor is ‘akin to employment’,128 such as 

prison authorities and a prisoner serving food in the prison’s kitchen,129 or a county 

council and a foster family with whom a child was placed.130 In other cases, the liability 

of the authority could be direct, mostly for carelessly failing to supervise another person 

working for, or providing services to, the authority. However, as in the case with vicarious 

liability, the direct liability of the authority derives from the misconduct of someone 

working for the authority;131 a failure to supervise an employee, for example, is a failure 

 
126 In English law, it is a long-established rule that the employer is vicariously liable for the acts performed 

by its employee when the latter performed their act within the course of their job (See Paula Giliker, 

Vicarious Liability in Tort – A Comparative Perspective (CUP 2010) 1; Paula Giliker, ‘Vicarious Liability in the 

UK Supreme Court’ in Daniel Clarry (ed), The UK Supreme Court Yearbook, Volume 7: 2015–2016 Legal Year 

(Appellate Press 2016) 152–153). As for corporate vicarious liability, see Barnali Choudhury and Martin 

Petrin, Corporate Duties to the Public (CUP 2018) 147. 
127 Ripstein, Private Wrongs (n 70) 125. 
128 Vicarious liability in the workplace was extended to other relationships which are ‘akin to employment’, 

such as those of a private company and a worker who is employed through an employment business 

(Viasystems (Tyneside) v Thermal Transfer (Northern) [2005] EWCA Civ 1151, [2006] QB 510), or a bishop and 

a priest (Various Claimants v Catholic Child Welfare Society [2012] UKSC 56, [2013] 2 AC 1). 
129 In Cox v Ministry of Justice [2016] UKSC 10, [2016] AC 660, the Supreme Court discussed a tort claim 

brought by a prisoner against the Ministry of Justice. The prisoner was harmed by the wrongful acts of a 

fellow prisoner, while the latter performed his obligations as a prisoner in the prison’s kitchen which was 

run by an external private catering company. It was held that even though there was no employment 

contract between the prison (and the Ministry of Justice) and the prisoner, their relationship was ‘akin to 

employment’. The Ministry of Justice was liable to pay damages for the wrongful act made by the prisoner. 
130 In Armes v Nottinghamshire County Council [2017] UKSC 60, [2018] AC 355, the Supreme Court discussed 

a case of a child who was severely abused by its foster parents, in two succeeding placements that were 

made by the county council. The court held that the council was vicariously liable for the acts committed 

by the foster families. While relying on the decision in Cox (n 129), the court held that abuse took place 

while the foster families performed a service for the local authority, thus finding the local authority liable 

for their actions (Armes 378–379).  
131 When discussing direct corporate liability, the ‘identification theory’ is generally applied to examine 

whether a person is the ‘directing mind and will of the corporation’ and therefore can be identified with 

the corporation, so the latter would be legally responsible for their actions (Lennard’s Carrying v Asiatic 

Petroleum [1915] AC 705 (HL); see also Meridian Global Funds Management Asia v Securities Commission [1995] 

AC 500 (PC)). While the theory was mostly developed in criminal law, it also applies, to an extent, in private 
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of someone, or several people, working on behalf of the authority, to supervise another 

person working for the authority as well.132 A public authority, like any other corporation, 

‘is an abstraction. It has no mind of its own more than it has a body of its own’.133 Whether 

discussing direct or vicarious liability, the liability of the authority derives from the 

behaviour of a flesh-and-blood human being.  

 

Some regard vicarious liability as a contradiction to personal liability which is focal 

to English private law – someone else wronged the claimant, but the defendant is strictly 

liable for that wrong and bear the costs of compensation.134 Levinson makes a similar 

argument with regard specifically to a corrective justice analysis and the liability of public 

authorities. He argues that corrective justice fails to justify liability claims against public 

authorities, because in such cases there is no correlation between the different elements 

of a liability claim – the authority wrongs the claimant but the public, who has not 

wronged the claimant, bears the costs of compensation. Because correlation is 

fundamental to a corrective justice theory, he argues that the theory fails to explain such 

scenarios.135 

 

However, as Weinrib argues, ‘we need not assume that Kantian right precludes 

positive law from constructing more capacious bearers of responsibility than the 

individual whose act was faulty’.136 Whenever someone wrongs another, and this person 

and the authority are ‘closely associated’, then ‘responsibility for the former's acts can be 

imputed to the latter’.137 Where the actions of X are sufficiently close to Y, the actions of 

 
law (Stone & Rolls v Moore Stephen [2009] UKHL 39, [2009] 1 AC 1391; Jetivia SA v Bilta [2015] UKSC 23, 

[2016] AC 1). 
132 Ripstein, Private Wrongs (n 70) 125. 
133 Lennard’s Carrying v Asiatic Petroleum [1915] AC 705 (HL) (Viscount Haldane LC).  
134 See for example Giliker (n 126) 1–2); Patrick Atiyah, Vicarious Liability in the Law of Torts (Butterworths 

1967) 12. See also Majrowski v Guy's and St Thomas's NHS Trust [2006] UKHL 34, [2007] 1 AC 224, where 

Lord Nichols held that vicarious liability is ‘at odds with the general approach of the common law’, then 

stating that the justifications for such liability are those of policy, including loss spread and incentivising 

employees to follow better practices in the workplace (ibid 228–229). 
135 Daryl Levinson, ‘Making Government Pay: Markets, Politics, and the Allocation of Constitutional Costs’ 

(2000) 67(2) U Chi L Rev 345, 408–409. It should be noted that Levinson focuses mostly on American 

constitutional torts. However, his argument is also valid when discussing the liability of public bodies in 

English tort law. 
136 Weinrib, The Idea of Private Law (n 69) 187n33. Ripstein makes a similar claim (Ripstein, Private Wrong (n 

70) 125–126). 
137 Weinrib, The Idea of Private Law (n 69) 186. As Weinrib argues, vicarious liability is best explained by the 

maxim ‘qui facit per alium facit per se’ (‘whoever acts through another acts through himself’). See similarly 

Glanville Williams, ‘Vicarious Liability: Tort of the Master or of the Servant’ (1956) 72 LQR 522. 
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X and their wrongfulness are attributed to Y. The circumstances in which X is considered 

sufficiently close to Y differ, but the same paradigm applies. We then need to examine 

the rights and correlated duties between Y and the harmed individual Z. The fact that Y 

is an artificial body is irrelevant at this stage, and at this point, tort law only relates to the 

relationship between Y and Z. When Y is found liable in tort, Y pays the compensation. 

The fact that Y is funded by public funds is an irrelevant external consideration, as it 

would be if Y were a private company funded by its shareholders, or even a private 

individual whose family would give them the money to pay compensation for Z.   

 

Vicarious liability is at odds with personal liability only if one believes that 

vicarious liability is based on different policy considerations that are external to the 

relationship between the parties involved. According to such considerations that will 

further be addressed in Chapter 2, the defendant is vicariously liable for the misconduct 

of another because, for example, they are better positioned to compensate the claimant,138 

or because the loss would spread more efficiently among the defendant’s insurers or 

customers, hence the public at large.139 Such policy arguments might explain why strict 

liability should be imposed in general on a certain type of defendant – eg those with deep 

pockets or those that are ordinarily insured – but fail to justify the specific relationships 

in which the law recognises vicarious liability.140 Because they do not relate to the specific 

relationship between the parties, they also give the impression that vicarious liability is 

indeed contradictory to personal responsibility.141   

 

In the context of this thesis, a public authority is liable for the misconduct of 

another when their actions are ‘closely associated’ with the authority, to the degree that 

allows recognising the actions of the servant as the actions of the authority, whether direct 

or vicariously.142 Attributing the actions of another individual to the authority is an 

artificial process that lacks empirical existence – in the real world, it was the servant that 

 
138 For example, it was held that an omnibus company should be vicarious liable for their driver’s 

misconduct because their possibility of paying compensation is better from that of their driver 

(Limpus v London General Omnibus Company (1862) 1 Hurl & C 526, 158 ER 993).   
139 Harold Laski, ‘The Basis of Vicarious Liability’ (1916) 26 Yale LJ 105, 126–127; Atiyah (n 134) 27. For 

a critique of other policy arguments that are raised in this regard, see Jason Neyers, ‘A Theory of 

Vicarious Liability’ (2005) 43(2) Alberta L Rev 287, 291–301; Stevens (n 72) 258–259. 
140 Ripstein, Private Wrongs (n 70) 125; Neyers (n 139) 291–301.  
141 Stevens (n 72) 257–259. 
142 Weinrib, The Idea of Private Law (n 69) 186. 
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performed these actions. However, the Kantian right is not an empirical concept but 

rather a normative one. As such, it does not prevent the law from attributing the actions 

of one to another, when their actions are sufficiently close to another, so they can 

normatively be seen as one for the specific tort action.143 The authority is treated as if it 

was a free willing human being because its actions were performed by a human being 

who is sufficiently close to the authority that they are perceived as one for the purpose 

of the legal procedure. As Stevens notes, ‘If the words and actions of natural persons 

could not be attributed to a corporation it would be impossible to hold the corporation 

liable for doing anything.’144  

 

On the baseline of a corrective justice analysis of a tort action, we have, under 

these circumstances, the two following parties. One party, the individual claimant, is a 

free willing purposive human being; and another party, the public authority who serves 

as the defendant, is a persona ficta treated as if it was a free willing purposive human being 

because its actions were performed by a human being who has such qualities. This analysis 

also fits within the Aristotelian perspective of corrective justice, according to which 

equality is a formal concept – tort law strips the parties from their external virtues, treats 

them as equal before the harm has occurred and wishes to restore this primary equality. 

The additional duties a public authority – or anybody else – might have when forming 

special relationships with certain people, on which I will elaborate in the following 

chapters, fit within a corrective justice analysis. The public nature of the defendant does 

not change the analysis of liability in tort.  

 

1.5     Conclusion  

 

This chapter has argued that Dicey’s idea of equality provides a useful starting point for 

examining issues around public bodies’ liability in tort but that it alone cannot provide a 

theoretical account of when and how public bodies should be liable for negligence. Then, 

it explained corrective justice theory and showed how it applies to public bodies. Dicey’s 

idea of equality does not suggest that all are substantively equal to each other, but it is 

rather a rule of law argument which suggests that public officials should not be exempted 

from liability due to their public roles. Corrective justice completes Dicey, and following 

 
143 ibid 187n33.  
144 Stevens (n 72) 259–260. 
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a similar idea of formal equality, it explains how ordinary tort law applies to public and 

private entities alike. The correlation between rights and duties as a primary concept is 

also valid when a public body’s liability is discussed. Some specific relationships between 

individuals and public bodies might entail additional duties, similar to those that arise in 

other special relationships, as we will see in the following chapters.  

 

 At this point, it is important to clarify two interrelated issues. First, for the 

purposes of this thesis, the discussion of any political theory is limited to the effect such 

theory has on our understanding of private law, and especially our understanding of 

negligence liability of public authorities. As Weinrib emphasises, political philosophy is 

valuable to a theory of private law only to the extent that it ‘reflect[s] fundamental features 

of private law’; other aspects are ‘a matter for philosophy and not a matter for the theory 

of private law’.145 Accordingly, I will not take part, for example, in any discussion about 

who has a better understanding of Kant’s political philosophy, unless such discussion has 

a direct effect on the topic of this thesis.146     

 

Second, while the universal elements that comprise Weinrib and Ripstein’s 

theories are not limited to specific jurisdictions, their theories are aimed to provide a 

better understanding of the common law, rather than to suggest a framework for an ideal 

legal system. Neither Aristotle nor Kant were common law lawyers, and Ripstein’s maxim 

of ‘no person is in charge of another’ is also not necessarily limited to the English people. 

However, both Ripstein and Weinrib focus on the implications their theories have with 

regard specifically to the common law. Weinrib’s ambition is to address the ‘unifying 

structure’ of private law relationships, and most notably that of ‘accidental injuries in the 

 
145 Weinrib, Corrective Justice (n 74) 28. 
146 For example, in ‘Force and Freedom’, Ripstein emphasises Kant’s idea of every person being ‘his own 

master’ and interprets Kant’s notion of outer freedom as ‘freedom to choose your own purposes’ (Ripstein, 

Force and Freedom (n 93) 13, 40). Katrin Flikschuh argues that Ripstein characterises freedom as a ‘semi-

natural right’, an independent right that a person has which derives from their purposiveness, regardless of 

its relational context. Because this innate right is the basic right the other acquired rights are built upon in 

Ripstein’s analysis, his articulation of acquired rights is also not fully relational and therefore not entirely 

loyal to Kant’s political theory (Katrin Flikschuh, ‘Innate Right and Acquired Right in Arthur Ripstein's 

Force and Freedom’ (n 105) 304). Such debate has little implications to our analysis of the law. In Ripstein’s 

theory of private law, rights and duties are relational. As Ripstein notes, in tort law, ‘the basic form of the 

complaint is “the defendant is not allowed to do that to me”, rather than … “the defendant is not allowed 

to do that”’ (Ripstein, Private Wrongs (n 70) 4) (emphasis added). As we saw above, the same is true with 

Weinrib who emphasises relational rights to property and bodily integrity, and the parties’ equal freedom 

not to be subjected to the other’s will (Weinrib, The Idea of Private Law (n 69) 128).  
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common law of torts’.147 His theory ‘proceeds from law to theory and back to law’148 and 

as such cannot be detached from the common law. Ripstein, who starts from a universal 

maxim rather than from tort litigation, aims to show how this maxim translates into, 

again, the common law of torts.149 This thesis follows the same path, focusing on the 

applicability of a corrective justice analysis to the liability of public authorities in 

negligence in common law, and specifically English law.150  

 

The latter clarification is especially important for the purposes of this thesis 

because Dicey’s idea of equality is distinctively English. When Dicey defines it, he starts 

his articulation by situating the reader in England, contrasted with his depiction of the 

legal system in France – ‘the French caprice’ – where public officials are not subjected to 

the same law as private individuals.151 In the context of private law, legal equality is 

achieved by subjecting public officials to the ordinary law of tort, unlike in other 

countries, for example France, where a different law governs administrative liability and 

different courts or tribunals rule on such matters. Throughout this thesis, I refer to 

Dicey’s idea of equality as a basic principle of English law which subjects public officials 

to the ordinary law of tort, and then I examine the applicability of a corrective justice 

theory to public authorities’ liability, given that rule. Hence, I would not argue that 

jurisdictions in which public authorities’ liability is subjected to a different set of rules and 

discussed by different courts or tribunals, are worse, or better, than English tort law. 

Others have conducted comprehensive comparative projects in this regard,152 but that is 

not the purpose of this thesis.  

 

In the next chapter I will complete the theoretical framework by addressing 

specific reasons raised by judges and scholars to treat public authorities differently from 

private individuals when discussing their negligence liability and mostly to deny liability 

 
147 Weinrib, The Idea of Private Law (n 69) 20–21.  
148 ibid 21. 
149 Ripstein, Private Wrongs (n 70) 6. 
150 I will further address this “local aspect” of the theory later in the Conclusion when discussing the public 

aspect of a corrective justice theory. 
151 Dicey (n 28) 114. 
152 See for example significant comparisons of English and French law regarding the liability of public 

authorities: Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study (OUP 2003); Carol Harlow, 

Administrative Liability: A Comparative Study of French and English Law (PhD Thesis, University of London 

1979); Carol Harlow, ‘Fault Liability in French and English Public Law’ (1976) 39(5) MLR 516; Harlow, 

State Liability (n 52) Annex – ‘State Liability and French Administrative Law’. For a broader comparative 

analysis see Ken Oliphant (ed), The Liability of Public Authorities in Comparative Perspective (CUP 2016).  
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claims against them. Such reasons do not relate to the relationship between the parties, 

but rather to external considerations that regard the public nature of the authority. The 

chapter will address the disadvantages of using policy reasons in private law generally, 

and especially the difficulties that arise when applying policy reasons in negligence claims 

against public authorities.  
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Chapter 2: Policy Reasoning in Tort 

 

2.1     Introduction  

 

Public authorities are subjected to the ordinary law of tort. Nevertheless, since the 1970s 

the courts have started to explicitly consider various reasons that concern the public 

nature of the defendant when discussing negligence claims. These reasons are referred to, 

by judges and scholars alike, as ‘policy reasons’. They are mostly used to explain why 

negligence liability, in specific cases, should not be imposed on different public authorities, 

due to reasons that regard their public nature, and not the specific relationship they have 

with the claimant.  

 

Before reviewing the case law in the next chapter, this chapter is devoted to 

examining the theoretical aspect of using policy arguments in tort law. Together with 

previous chapter, it sets the theoretical framework for this thesis. To understand and 

examine the use of policy arguments in tort law, we need to distinguish ‘policy’ arguments 

from other kinds of arguments that may be available. To that end, I follow the distinction 

made by Ronald Dworkin between arguments of ‘policy’ and arguments of ‘principle’. 

Dworkin defines arguments of principle as those that justify a decision by showing that 

it protects some sort of an existing right. Arguments of policy are defined as those that 

justify a decision based on how it advances or protects a collective goal of society.153  

 

Political theories are based on political aims. A right is ‘an individuated political 

aim’, while a collective goal is not necessarily individuated. An individual has a right to 

something, such as freedom of speech, even when this something does not serve any 

other political aims and might even disserve them. A collective goal is a state of affairs 

which does not require achieving such a particular aim for a specific individual. Economic 

efficiency is given as an example of a goal which requires distributing opportunities and 

liabilities in a way that will maximise the aggregated wealth of a given society. Equality, 

 
153 Ronald Dworkin, ‘Hard Cases’ (1975) 88(6) Harv L Rev 1057, 1059, 1067. Throughout his article, 

Dworkin relates to ‘goals’ and ‘collective goals’ as interchangeable terminologies. For the sake of clarity, I 

use here only ‘collective goals’. 
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for Dworkin, is another example of a goal, one which requires (re)distributing wealth in 

a way that will maximise equality in society.154 

 

However, the same political aim can be perceived as both a right and a collective 

goal, depends on its usage. Equality, for example, in addition to its usage as a collective 

goal above, can be perceived as an ‘individual political aim’ when discussing an 

individual’s right for equality.155 Also, economic efficiency can be used as a principle 

rather than a policy. Dworkin uses the example of the famous Learned Hand theory of 

negligence, according to which a defendant is considered to breach their duty of care if 

the probability of the loss times the magnitude of the loss is higher than the cost of taking 

precautions. Dworkin argues that using such a legal rule should not be regarded 

necessarily as using a policy argument, but rather as a way to move from an abstract right 

to a concrete right. Abstract rights are general political aims, such as freedom and equality, 

that lack a clear legal operating mechanism. Concrete rights define more precisely the 

weight an abstract right has when balancing it with other competing abstract rights.156 

Dworkin argues that economic calculation based on Learned Hand theory could be 

perceived as a concrete right which is generated from an abstract right each person has, 

for example, to be treated with minimal respect.157 It aims to define the proper balance 

between such an abstract right and the competing right for liberty, in the specific case 

and while taking into account only the two parties rather than society as a whole.158   

 

One key purpose for distinguishing between arguments of policy and arguments 

of principle regards the intrinsic difference between them with regard to consequentialist 

 
154 ibid 1067–1068. 
155 ibid 1068–1070. 
156 ibid 1070. 
157 Dworkin knowingly refrains from explaining which rights are protected by private law (ibid 1067). I will 

turn to this issue later in this Chapter, when I discuss corrective justice theory.  
158 ibid 1075–1077. To be clear, not all of Dworkin’s principles would be necessarily accommodated by a 

corrective justice analysis of tort law. Economic efficiency and Learned Hand are a good example. As 

Weinrib explains, English courts do not necessarily consider the cost of compensation when determining 

whether the defendant breached the duty of care. The focus is primarily on the risk taken by the defendant 

when committing the alleged tort – when the risk is ‘substantial’, courts tend to find it sufficient to 

determine breach, regardless of costs. Kantian analysis explains it as part of the correlation between rights 

and duties and the parties’ equal freedom to act as purposive human beings. Denying the activity regardless 

of risk would deny the defendant’s freedom to live his life as they see fit. Allowing the activity regardless 

of risk would deny the claimant’s freedom to live her life as they see fit. The balance is struck by 

acknowledging only ‘real risks’ that are reasonably foreseeable as negligent (Ernest Weinrib, The Idea of 

Private Law (OUP 2012) 147–152). 
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considerations. Arguments of policy may be based on consequentialist considerations. 

They focus on achieving a collective goal and evaluate an act by its social consequences, 

and how these consequences serve or disserve the specific collective goal. Contrastingly, 

arguments of principle are deontological. An act is assessed based on its effect on the 

claimant’s rights, not the ‘good’ or ‘bad’ results it achieves.  

 

As we will see in the next chapter, policy concerns are not as notable nowadays 

in negligence cases of public authorities as they were between the 1970s and the end of 

the 1990s. However, they have not entirely disappeared from the case law, and the need 

to show that recognising a new duty of care would be ‘fair, just and reasonable’ might still 

entail the use of policy reasons in cases to come.159 Based on Dworkin’s definition, we 

can list the following reasons given by the courts as the leading policy reasons used to 

explain why a new duty of care should not be recognised and therefore liability should 

not be imposed on a public body or a public authority. 160  

 

(i) Diversion of resources: imposing liability on a public authority would 

divert the resources a public authority has, from performing its primary 

task to preparing for future negligence claims. For example, imposing 

liability on the police for failing to investigate a crime, would require 

diversions of police workforce, time and money, from investigating 

crimes to preparing for trials and attending them as witnesses.161   

 

(ii) The fear of defensive administration: due to the fear of liability, a public 

authority would be overly cautious when performing its given tasks, thus 

 
159 In Caparo Industries v PLC v Dickman [1990] 2 AC 605 (HL) 617–618, Lord Bridge summarised the three-

stages test to recognise a new duty of care, what would later be known as the Caparo test: (1) The foreseeability 

of harm. (2) The proximity between the claimant and the defendant. (3) The imposition of a duty of care 

would be ‘fair, just and reasonable’. 
160 For a review of policy considerations applied in similar circumstances see: Duncan Fairgrieve and Dan 

Squires, The Negligence Liability of Public Authorities (2nd edn, OUP 2019) 146–194. Law Commission, 

Administrative Redress: Public Bodies and the Citizen (Law Com CP No 187, 2008) 137–138; and Stelios Tofaris 

and Sandy Steel, ‘Negligence Liability for Omissions and the Police’ (2016) 75(1) CLJ 128. The following 

policy considerations are mere examples, though common ones. As we will see later on, both types of 

justification addressed in this chapter – what I refer to as general and domain-specific – generally reject the 

use of policy arguments in private law, thus making it unnecessary to address each separately on its merits 

to show how each single consideration brought by the courts in this regard is problematic.  
161 Hill v Chief Constable of West Yorkshire [1989] AC 53 (HL) 63. See also Tofaris and Steel (n 160) 135.  
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harming the public interest of an effective administration.162 In economic 

terminology, this is referred to as over-deterrence: the potential costs of 

liability would deter the authority too much thus causing it to act in a way 

which would decrease the aggregate welfare in society; therefore, liability 

should not be imposed. It should be noted that the mirror-argument, less 

common in the English case law, is encouraging the authority to act better 

in the future by imposing liability.163 In economic terminology, this is 

referred to as the concern about under-deterrence (as part of achieving optimal 

deterrence or providing efficient incentives): liability should be imposed in order 

to sufficiently deter the authority in the future in a way that would increase 

the aggregated welfare.164 

 

(iii) Protecting public funds: Public authorities, unlike private entities, are 

budgeted by public funds. Imposing liability on a public authority means 

transferring money from the public into the hands of a specific claimant. 

Therefore, the court must be extra cautious when imposing liability on a 

public authority. More specifically, it also means that a duty an authority 

has under public law should not be automatically translated into a private 

law duty. Being responsible for performing a duty for the benefit of the 

public does not necessarily entail paying damages for a private claimant 

for failing to act upon such duty. These damages come from the pocket 

of the general public and therefore on its expense.165    

 

 

 

 
162 Hill (n 161) 63. 
163 See for example Michael v Chief Constable of South Wales Police [2015] UKSC 2, [2015] AC 1732, 1785–1786. 

There, Lady Hale noted that imposing liability might lead to necessary improvements in the police work 

with regard to their response to domestic abuse cases.  
164 For more about the role of deterrence in tort law from an economic perspective see, among others, 

Guido Calabresi, ‘Optimal Deterrence and Accidents: To Fleming James, Jr, il miglior fabbro’ (1978) 84(4) 

Yale LJ 656; Steven Shavell, Foundations of Economic Analysis of Law (HUP 2004) 177–206. See also our 

discussion below regarding the effect of liability on the deterrence of public officials, text to n 182 – n 184.   
165 See for example Stovin v Wise [1996] AC 923 (HL) 952; Michael (n 163) 1765. See also Carol Harlow, State 

Liability: Tort Law and Beyond (OUP 2004) 28.  
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2.2     The Case Against Policy-Based Judicial Making   

 

Different scholars argue against the use of policy reasons in private law. For the purposes 

of this thesis, I am not interested in reasons given by consequentialists for why certain 

policy reasons, such as wealth distribution or wealth maximisation, are worse or better 

than other policy considerations. This thesis embraces a non-instrumentalist approach to 

private law and, therefore, I am only interested in reasons given by non-instrumentalists 

as for why policy considerations, in general, should be exempted from judicial making in 

private law. While this thesis focuses on a corrective justice analysis, it is important to 

understand other non-instrumentalist objections to policy-based judicial making in order 

to understand how corrective justice theory differs from them, and to some extent 

completes them. These objections to the use of policy justifications in private law could 

be broadly divided into two main categories: general considerations, not directly linked 

to private law; and internal considerations specific to private law. The most dominant 

representative of the first group is Ronald Dworkin; I would refer to this group as general 

considerations. The second approach is mostly reflected in the work of Ernest Weinrib, as 

part of his articulation of a corrective justice theory; I would refer to these considerations 

as domain-specific considerations.166 

 

2.2.1     The General Case Against Policy-Based Judicial Making   

  

Dworkin claims that the distinction between arguments of principle and arguments of 

policy becomes especially important when a judge needs to decide what Dworkin refers 

 
166 Dworkin and Weinrib represent, for this chapter, a much wider scholarship that embraces a rights-based 

approach and rejects policy arguments in private law. Later in this chapter, I will touch upon the writing of 

other scholars in this regard – Robert Stevens, Allan Beever and Arthur Ripstein. For additional writing on 

a rights-based approach to private law see, for example, the various articles that appear in Donal Nolan and 

Andrew Robertson (eds), Rights and Private Law (Hart Publishing 2012); among them, Donal Nolan and 

Andrew Robertson, ‘Rights and Private Law; Peter Cane, ‘Rights in Private Law’; John Goldberg and 

Benjamin Zipursky, ‘Rights and Responsibility in the Law of Tort’; Nicholas McBride, ‘Rights and the Basis 

of Tort Law’. See also Allan Beever and Charles Rickett, ‘Interpretive Legal Theory and the Academic 

Lawyer’ (2005) 68(2) MLR 320; Stephen Smith, ‘The Rights of Private Law’ in Andrew Robertson and Tang 

Hang Wu (eds), The Goals of Private Law (Hart publishing 2009); Donal Nolan, ‘Causation and the Goals of 

Tort Law’ in The Goals of Private Law (ibid). It should be mentioned, though, that not all scholars that 

embrace a rights-based approach reject the use of policy reasons as a whole in private law. See for example 

McBride, who embraces a rights-based approach to tort law but still allows some place for the possibility 

of using policy arguments for ‘the public interest’ (McBride, ‘Rights and the Basis of Tort Law’ (ibid) 331, 

339–341); see also Nolan and Robertson, ‘Rights and Private Law’ (ibid) 1, 7).  
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to as a ‘hard case’, a case where there is no recognised legal rule the judge can follow. In 

the context of this thesis, it seems fair to assume that a ‘hard case’ would be one where 

there is no recognised duty of care, and the court needs to decide whether to recognise a 

new one in the specific circumstances of the case. Dworkin makes a dual argument for 

deciding hard cases in private law. Descriptively, judges base their decisions on arguments 

of principle when deciding hard cases. Normatively, judges should base their decisions on 

arguments of principle, rather than on arguments of policy which should be left for the 

legislator.167  

 

Dworkin refers to his argument as ‘the rights thesis’, and his article includes three 

main reasons for its supremacy over policy-based judgements. First, judges are not elected 

and therefore, unlike the legislator, they do not possess the political authority needed to 

make policy decisions that take into account different political interests.168 Second, once 

a judge reaches a decision based on policy justifications, and applies it retrospectively, it 

unfairly punishes one of the parties. For example, if the claimant wins due to a policy that 

was just now created by the court, the defendant could rightly wonder why they should 

be liable for not acting according to a policy that did not exist at the time of the alleged 

misconduct. This is different from a decision based on an argument of principle, which 

is based on a pre-existing right of the claimant, even if it was only now recognised by the 

 
167 Dworkin, ‘Hard Cases’ (n 153) 1074, 1101. Slightly differently, in a previous article, Dworkin argues that 

the law is comprised of both rules and standards. Standards, as he argues, consist of both principles and 

policies, and are mostly used by lawyers and judges in hard cases when no clear rule applies (Ronald 

Dworkin, ‘The Model of Rules’ (1967) 35(1) U Chi L Rev 14; cf Webb’s distinction between ‘rights as 

conclusions and rights as reasons’ (Charlie Webb, ‘Three Concepts of Rights, Two of Property’ (2018) 38(2) 

OJLS 246, 252–255). However, Dworkin’s primary goal in ‘The Model of Rules’ was to differentiate himself 

from the positivists, mainly Hart and Austin, who argue that the law is comprised solely of rules. As he 

stated, he did not make a clear distinction between the use of the different types of standards – principles 

and policies – in law (‘The Model of Rules’ 23; in fact, he chooses to refer to both as ‘principles’ throughout 

the article). ‘Hard Cases’ thus refines the argument made in ‘The Model of Rules’ by explaining why judges 

apply and should apply a specific type of standards which is principle, and not the other type which is 

policy.  
168 Dworkin, ‘Hard Cases’ (n 153) 1061. Dworkin also discusses a plausible objection to the rights thesis, 

according to which, even if judges base their decisions on legal principles, when they are faced with a hard 

case in which there are a few possibilities to interpret the law, they will choose the one which fits their own 

personal beliefs. Hence, the problem of political authority is not solved by the rights thesis. Dworkin 

disagrees. He argues that when judges need to interpret a legal norm in the specific circumstances of a case, 

they are expected to base that decision on the political convictions of the community – its constitutional 

morality – rather than on their own personal beliefs. Different judges might then come to different 

conclusions, but these differences are a result of their different understanding of the political convictions 

of the community and its application to the parties and their rights, not of the judges’ different personal 

beliefs (ibid 1104–1105). 
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court.169 Third, judges need to be consistent and refrain from making decisions that might 

seem plausible in isolation but do not fit within a broader comprehensive theory. 

Dworkin argues that decisions based on policy, unlike those based on principle, do not 

offer such consistency, because they allow judges to hold that a particular policy favours 

accepting a claimant’s argument in one case, but not in another similar case. Hence, while 

the legal rule of a policy-based theory in a specific case might be consistent with the legal 

rule used in a previous case (such as wealth maximisation), its application could differ 

from one case to the other due to some change in external circumstances thus creating 

inconsistency between similar claimants. Another way of understanding Dworkin’s last 

argument is by replacing inconsistency with inequality before the law: similar claimants might be 

treated differently by judges because of policy arguments that do not concern them 

specifically but rather society as a whole.170 

 

Stevens provides additional general reasons for why policy-based legal theories 

are inferior to principle-based legal theories.171 He supports those mentioned by Dworkin 

and adds that judges are not experts in fields of knowledge exterritorial to law, such as 

economics and social sciences, and therefore lack the skills to make policy decisions. Also, 

he notes that policy reasons make hard cases more challenging to be resolved. There are 

endless policy reasons which might support a particular result or an opposite one. 

Without some sort of principle, policy reasons do not provide the judge with sufficient 

tools to reach a decision. Stevens then notes that if judges were to base their decisions on 

policy arguments, they would need to be either elected or appointed by elected 

representatives, similar, to some degree, to the US system, and unlike what happens in 

England.172  

 

Similarly, Beever rejects policy reasons because they are limitless and can be used 

to justify any conclusion. Like Dworkin and Stevens, he also illustrates them as being a 

politically controversial matter, better left for Parliament.173 If a judge embraces a single-

policy approach, eg welfare maximisation or distributive justice, it is not clear why this 

 
169 ibid 1061–1062. 
170 ibid 1063–1065. 
171 Robert Stevens, Torts and Rights (OUP 2007) 308–312. 
172 ibid 312–314. 
173 Allan Beever, Rediscovering the Law of Negligence (Hart Publishing 2007) 15. 
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specific goal is preferable over other goals.174 If a judge embraces a broad approach to 

policy considerations, ie considering different arguments that support different policy 

goals, it leads to the conclusion that all policy considerations are legitimate to use by 

courts because there is no clear legal rule to distinguish between those that are legitimate 

and those that are not.175 Otherwise, the only criteria to distinguish between the two kinds 

is based on how judges feel – which consideration feels right and which does not.176 

Beever argues both options are absurd, thus supporting a principled theory of private 

law.177  

 

Not all the reasons above are equally convincing. Consider, for example, Stevens’ 

analysis of the conflicting policy reasons raised by Lord Keith in Hill v Chief Constable of 

West Yorkshire.178 Lord Keith noted that while imposing liability might generally encourage 

defendants to do their job better, it is doubtful that the same could be said about the 

police that are sufficiently motivated by their public duty. He then added that it is more 

likely that liability would deter them from doing their job adequately, rather than 

incentivise them to do their job better.179 Stevens finds this example to support his 

argument that judges are ill-equipped to make decisions that require expertise in 

economics or social sciences; Lord Keith did not present any empirical data to support 

his claim and did not hear evidence on the matter and therefore his claim was 

unfounded.180 

 

However, it seems that the more notable difficulty with Lord Keith’s arguments 

does not regard his alleged lack of expertise as a social scientist, but rather his attempt to 

form a legal precedent based on future events that might or might not happen. Judicial 

decisions are subjected to the constraints of past events. Judges apply the law that is 

manifestly comprised of past precedents and legislations to a factual event that already 

occurred. When judges step out of these constraints and consider the hypothetical wider 

implications of a decision on future events, this is, as Dworkin notes, mostly an 

 
174 ibid 17–18.  
175 ibid 16. 
176 ibid 17. 
177 ibid 29–30. 
178 Hill (n 161). 
179 ibid 63. 
180 Stevens (n 171) 310. 
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institutional problem, rather than a problem of qualification.181 For example, as Stevens 

himself notes, Lord Keith did not hear evidence before reaching a conclusion about the 

effect liability might have on deterrence. However, there is little doubt that judges are 

qualified to hear testimonies of different professionals before reaching a decision in a 

specific case. The more significant difficulty with Lord Keith’s rationales is that courts, 

unlike the legislator, are not the adequate institution to hear different professionals on 

the plausible implication of their decisions and to shape the law accordingly. Like judges, 

lawyers in private law disputes construct their arguments according to current law and its 

implications to their client, rather than plausible future implications if their client wins or 

loses. It is not that they are not qualified to bring different professionals to show why 

accepting their claim would have a positive impact in the future, but rather that it is not 

their job to do so. Hence, it is more likely that Lord Keith did not hear evidence on the 

matter because this is not how a legal dispute in private law works, and not because he 

lacks adequate skills to do so. 

 

For example, scholars, mostly in the American context, highly contest the 

practical implications of liability as a means of deterrence. Posner argues that the 

government, much like private individuals, is deterred by compensation claims. 

Compensation pushes the government to internalise the costs of its actions, thus restrains 

its power.182 In contrast, Levinson argues that public officials are not deterred by liability 

claims like private individuals because their incentives are political and not financial.183 

Epp argues that public officials generally fear liability because it embarrasses them and 

hurts their reputation, sometimes even when they win the case. Hence, the sum of money 

does not necessarily stand in a direct relation to the deterrence effect, even if, as Epp 

acknowledges, losing a pricier lawsuit can be more embarrassing for the public official.184 

As noted by Lord Philips in Smith v Chief Constable of Sussex Police,185 ‘It is not easy to 

evaluate the extent to which the existence of a common law duty of care… would in fact 

 
181 Dworkin, Hard Cases (n 153) 1090. 
182 Richard Posner, Economic Analysis of Law (4th edn, Little, Brown 1992) 58. 
183 Daryl Levinson, ‘Making Government Pay: Markets, Politics, and the Allocation of Constitutional Costs’ 

(2000) 67(2) U Chi L Rev 345, 379–380, 415–420. 
184 Charles Epp, Making Rights Real: Activists, Bureaucrats, and the Creation of the Legalistic State (University of 

Chicago Press, 2009) 22. 
185 [2008] UKHL 50, [2008] 3 WLR 593. 
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impact adversely on the performance by the police of their duties’;186 or as Stevens 

summarises the topic – “Who knows?”187 For courts to consider the implications of 

deterrence in a specific case, judges, lawyers, and the parties would need to engage with 

questions that are outside the realms of the specific legal dispute, and outside the court 

institutional mandate.     

 

Also, when judges disagree on a matter that is outside the court’s institutional 

constraints, it is challenging to assess which opinion is to be preferred. For example, Per 

Lord Keith in Hill, imposing liability on the police for failing to investigate appropriately 

would over-deter the police, and therefore liability should not be imposed.188 In contrast, 

per Lady Hale in Michael, liability might encourage the police to improve its means of 

investigation, supporting her conclusion that liability should be imposed.189 And in contrast 

to both, per Lord Reid in Dorset Yacht, considerations of deterrence do not matter in 

negligence cases against public authorities because ‘Her Majesty’s servants are made of 

sterner stuff’.190 This specific disagreement between the judges does not concern the law 

or its interpretation – they seem to agree that deterrence might matter when considering 

negligence liability, but not on the actual effect liability has on deterring specific entities. 

Given that this disagreement does not concern the law and given that there are different 

opinions in the scholarship regarding the plausible implications of liability on deterrence 

(that neither of these judges refer to191), each of these opinions is as good or bad as the 

other from a legal perspective. One might argue that this example also supports the 

notion that policy considerations are endless, and can justify, as Beever argues, whatever 

result a judge wishes to achieve.192  

 

 
186 ibid 627. Quite interestingly, Lord Philips held simultaneously that policy considerations are better left 

for Parliament, and that the present case should have been dismissed based on the Hill’s policy 

considerations. I will further discuss Smith in Chapter 5 of this thesis. 
187 Stevens (n 171) 234. 
188 Hill (n 161) 63. 
189 Michael (n 163) 1785–1786.  
190 Home Office v Dorset Yacht [1970] AC 1004 (HL) 1032. 
191 With some exception, Lady Hale in Michael cites a report made by Her Majesty’s Inspectorate of 

Constabulary, according to which the police need to improve in dealing with domestic abuse cases. She 

then holds that ‘If the imposition of liability in negligence can help to counter such attitudes, so much the 

better’ (Michael, 1785–1786, referring to Everyone's business: Improving the police response to domestic abuse (2014)). 

However, while Lady Hale explains that the report indicates that the police should improve in this matter, 

she does not attempt to show why or how liability would create adequate incentives in this regard.  
192 See Beever (n 173) 3–5. 
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Similarly, protecting public funds in such circumstances is also a political one – it 

is up for Parliament or the Government to consider how public funds should be spared, 

as part of the political process. Imposing liability on a public authority would always have 

monetary implications; a judge, however, should apply the law as it is, without taking 

those into account. Also, because every case that regards public authority liability entails 

monetary implications, protecting public funds provides little help in deciding hard cases; 

it does not provide judges with any tool to differentiate between different cases.193  

 

It should be noted that Dworkin argues that the rights thesis applies mostly in 

civil cases, where both parties have a ‘right to win’. He contrasts this with criminal cases 

where the state does not have a right to win. There, Dworkin argues, the courts are 

allowed to use policy considerations to find the defendant not guilty, for example in order 

to deter the state from not behaving in the same manner in the future.194 However, 

Dworkin does not provide us with further details regarding the nexus between a right to 

win and the rejection of policy arguments. For example, if one holds that policy should 

only be determined by elected legislators, a further argument is required to explain why 

this consideration only applies where both parties have a right to win, and not in all 

judicial making.  

 

It is also not clear how the requirement of a right to win would apply in different 

cases. For example, in the circumstances of this thesis, different arguments can be made 

regarding whether a public authority has a right to win a case in tort law, and regarding 

the effect it should have on considering policy reasons when deciding such a case. The 

arguments presented above do not derive from any specific area of the law, and, therefore, 

are best understood as general considerations for rejecting policy arguments in judicial 

decision making. These general considerations are supplemented by other domain-

specific considerations, as will be explained in the next part.  

 

2.2.2     The Domain-Specific Case Against Policy-Based Judicial Making 

 

Corrective justice theory, as articulated by Ernest Weinrib, provides an additional 

explanation for the rejection of policy reasons in private law. Weinrib articulates the 

 
193 See Stevens (n 171) 308–312. 
194 Dworkin, ‘Hard Cases’ (n 153) 1077–1078. 
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modern approach to a corrective justice theory by binding three supporting ideas 

together: First, legal formalism, the methodological framework on which the theory as a 

whole is built upon.195 Second, Aristotle’s corrective justice as a specific kind of legal 

formalism.196 Third, Kantian right and the idea of personality, which supplements 

Aristotle’s corrective justice by providing it with a normative dimension.197 I am working 

my way backwords: I discussed Aristotle’s corrective justice and the Kantian right in 

Chapter 1, and to best understand Weinrib’s rejection of policy arguments, I will now 

turn to his formulation of legal formalism.  

 

Weinrib portrays legal formalism as a theory which seeks to understand private 

law on its terms while emphasising its form and internal structure, focusing on the 

relationship between the claimant and the defendant.198 The essential characteristic of 

such a theory of private law is its coherence. A coherent juridical relationship, according 

to Weinrib, is one in which components ‘intrinsically belong together’, rather than 

requiring external explanations beyond these components.199 Coherence excludes the use 

of external policy arguments in judicial decision-making.   

 

Weinrib argues that in general, private law theory aims to justify the juridical 

relationship rather than merely describing the positive law. A coherent juridical 

relationship would, therefore, be one in which each of its considerations that justify a 

particular feature is consistent with other considerations that justify another feature. A 

juridical relationship in tort law, as Weinrib argues, would be coherent, if the answers 

given to questions of causation, fault and duty are consistent with each other. Most 

importantly, if the linkage between the claimant and defendant is to be coherent, the same 

justification for such a feature would embrace both parties. A justification which applies 

only to one party is incoherent because it fails to justify the relationship between the 

parties. A justification which is overinclusive and applies to others outside this 

relationship is also incoherent because it requires another justification to restrict its 

applicability only to the parties. In both options, the justifications are independent of one 

 
195 Weinrib, The Idea of Private Law (n 158) ch 2.  
196 ibid ch 3. 
197 ibid ch 4; See also Ernest Weinrib, Corrective Justice (OUP 2012) ch 1. 
198 Weinrib, The Idea of Private Law (n 158) ch 2. 
199 ibid 30. 
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another, which leads to incoherence in justifying the relationship as a whole.200 For 

example, an argument which rests on compensation as a goal focuses only on one side, 

the claimant. The way the injury has occurred and the role of the defendant in causing it 

are irrelevant. It is then often supplemented by arguments that apply only to the 

defendant, such as deterrence. Again, these goals are independent of one another, do not 

integrate into one justification and are, to that extent, incoherent.201  

 

Weinrib then explains why coherence is vital in a private law theory. He provides 

two closely related reasons – coherence’s essential role in justifying the legal nexus between 

the parties; and in making such nexus intelligible.   

 

First, coherence is an essential component of justification, which is essential to a 

private law theory. Incoherent justifications are independent justifications that are 

external to one another. However, because they are both used to justify the same 

relationship, they might counteract each other. Compensation and deterrence are two 

examples of such incoherent justifications. The damages the claimant receives correlate 

with the severity of the loss they suffered – even if a smaller amount would have deterred 

the defendant. The burden of compensation lies only on the defendant – even if other 

people in the world behaved similarly but happened not to harm anybody. Deterrence 

ought to be applied to them as much as to the defendant, but they are not required to 

compensate anybody. In a tort relationship, both goals, compensation and deterrence, 

arbitrarily limit each other and fail to offer a justification for such a relationship.202 

 

Second, coherence makes the nexus between the parties intelligible. The structure 

of a legal dispute, including trial, doctrines and remedies, is linked to the specific parties 

and the relationship between them. External considerations that are independent to one 

party or the other do not sufficiently explain their juridical relationship. What makes such 

a relationship intelligible are considerations that link the parties and apply to both and are 

in that sense coherent. For example, in a negligence claim, the accident is what usually 

connects the parties in reality. However, the accident is irrelevant to considerations of 

deterrence and compensation. Deterrence, a moral justification for imposing liability, 

 
200 ibid 30–36. 
201 ibid 36–38. 
202 ibid 39–42. 
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applies to the dangerous behaviour, regardless of its result. Compensation, another moral 

justification for imposing liability, applies to many others that were not injured in the 

specific accident. These considerations therefore fail to make the relationship between 

the parties intelligible. Only a set of considerations which apply to both parties, while 

putting the accident in the centre of such considerations, will make such relationship 

intelligible.203  

 

It might be useful to look at the example Weinrib provides in order to get a better 

understanding of his argument. Weinrib explains why a specific policy argument – loss 

spreading – is incoherent according to his definition of coherence.204 Loss spreading is an 

argument used to explain why liability should or should not be imposed on a defendant, 

based on its capability to spread the risk of a loss to the public. While the risk of such 

loss, if suffered by the public as a whole, or at least by a significant part of the public, 

would be marginal, the loss itself, if suffered by the individual who was injured, might be 

very significant. For example, if the defendant has insurance, they can shift the costs of 

such risk to the public from the individual claimant who might be affected significantly. 

Such an argument, Weinrib explains, is overinclusive – it applies to a specific type of 

defendant regardless of its relationship with the claimant. Its over-inclusiveness fails to 

make the relationship between parties intelligible because it does not relate to the accident 

itself. Tort law, however, demands causality, which is an independent justification to that 

of loss spreading. Loss spreading requires imposing liability on an insured person, 

regardless of whether they specifically caused the injury. Causation requires imposing 

liability on the person who caused the injury, regardless of whether they were insured. A 

private law theory that combines them both is incoherent – the justifications given to 

each element is independent of the other. Because they are used to justify the same 

relationship they counteract each other, and therefore fail to justify the nexus between 

the parties.  

 

We can look at some important cases of public bodies’ liability in negligence 

through the lens Weinrib offers. See for example the following cases which consider the 

liability of the police forces in negligence (and which I will also address in later chapters). 

 
203 ibid 42–44. 
204 ibid 36–38. 
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In Hill,205 the House of Lords considered the case of a woman murdered by a serial killer 

who previously murdered several young women. The mother of the victim brought a 

negligence claim against the police, arguing that they had delayed in identifying and 

arresting the murderer and that this delay was avoidable. Without this delay, she argued, 

her daughter would still be alive. The  trial court struck out the claim, holding there was 

no cause of action; the Court of Appeal rejected the appeal, and so did the House of 

Lords. After holding that there was no proximity between the parties, Lord Keith added, 

in obiter dictum, that the police should be immune from such claims. The reasons given 

were policy reasons that were detailed earlier in this Chapter – defensive policing and 

diversion of resources.206  

 

A domain-specific approach would refer to the policy reasons raised in Hill as 

incoherent because they apply solely to one party – the police – and therefore do not 

properly bear on the nexus between the parties. The implications of such incoherence are 

apparent in the cases that followed Hill and also involved the police forces as a defendant 

to a negligence claim. In Osman v Ferguson,207 it was also argued that the police were 

negligent in failing to conduct a reasonable investigation. There, the deceased contacted 

the police several times to report he was being severely harassed by another. The police 

told him he should not worry. Later on, he was murdered by the harasser. Unlike in Hill, 

the Court of Appeal found that the claimants had an arguable case for showing there was 

‘a very close degree of proximity’ between them and the police forces.208 However, the 

court found that a negligence claim would still fail due to the policy reasons mentioned 

in Hill, and therefore the case was struck out.209 In Smith v Chief Constable of Sussex Police,210 

the claimant approached the police, twice, with what the court held to be ‘credible 

evidence’ that his former life partner ‘presented a specific and imminent threat to his life 

or safety’.211 The police, however, refused to investigate the case, and his former partner 

later severely attacked him. The court dismissed the negligence claim based on Hill policy 

reasons.212  

 
205 Hill (n 161).  
206 ibid 63–64. 
207 [1993] 4 All ER 344 (CA). 
208 ibid 350. 
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210 Smith (n 185). 
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While all three cases regarded a failure to investigate, the circumstances in Osman 

and Smith were different from those of Hill. In Hill, the court held there was no proximity 

between the parties, regardless of policy reasons. This conclusion makes sense given that 

there was never any contact between the parties before the incident. In contrast, in Osman, 

the court held that there was an arguable case for proximity between the parties. In Smith, 

the circumstances of the case illustrate a much higher degree of proximity than that in 

Hill. By basing their decisions on policy considerations that apply only to the defendant, 

the courts were (intentionally) blind to the circumstances of the parties’ relationships. The 

incoherence of the obiter in Hill has led to rulings that are not only incoherent but are 

also inconsistent with tort law. While the result in Hill could have been justified based on 

ordinary tort law, it is doubtful that the same could be said regarding the results in Osman 

and Smith.213 We can see here how the arguments suggested by Weinrib and Dworkin, 

respectively, complement each other – the incoherence of policy arguments lead to 

inconsistency in the law. 

 

In addition, consider the over-inclusiveness of the ‘protecting public funds’ 

argument. Judges tend to state this argument as a sort of self-warning, to remind 

themselves and their colleagues why they should be cautious when recognising new duties 

of care.214 This argument is highly overinclusive. First, as noted above, this argument 

applies to every case which considers the liability of a public authority, including those 

where the liability is imposed. Second, this argument applies to private entities as well – 

imposing liability can generally affect the public as companies often shift their liability 

costs to consumers. The more significant the defendant’s market share and the less 

competitive the market, the greater the chance the consumer will be the one to bear the 

costs of liability, like any other increase in production costs. Taking this policy argument 

seriously would force judges to make complicated calculations that are outside the realms 

of tort law. Ordinarily, these calculations take place in competition law, where the law, 

the lawyers, the regulator and the judges are equipped to deal with such arguments.215 

Moreover, even in competitive markets, certain changes in liability rules might have wider 

implications on the market, and can potentially increase insurance premium and 

 
213 These cases will be further discussed in Chapter 3 and Chapter 5. 
214 Michael (n 163) 1765; Stovin (n 165) 952. 
215 For more about competition law and the distinction between private and public entities see Karen 

Yeung, ‘Competition Law and the Public/ Private Divide’ in Mark Freedland and Jean-Bernard Auby (eds), 

The Public Law/ Private Law Divide: Une entente assez cordiale? (Bloomsbury Publishing 2006). 
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accordingly the prices of different products purchased by the public.216 Given the 

different characteristics of different industries, changes in liability rules would affect the 

prices of different products and services differently. It is doubtful that judges would 

consider such plausible implications of their rulings as part of a specific dispute.  

 

To sum up this part, we now know how legal formalism relates to policy 

arguments and how applying it leads to the rejection of policy arguments from judicial 

making in private law. Weinrib’s articulation of corrective justice, which is built upon legal 

formalism, logically leads to the same conclusion. His use of legal formalism also shows 

us a certain difference between him and Ripstein. Like Weinrib, Ripstein presents a rights-

based analysis of tort law which he contrasts with a policy-based analysis. Such analysis, 

by its definition, excludes the use of policy arguments. Much like Aristotle’s articulation 

of corrective justice and Kant’s articulation of right, Ripstein’s maxim that ‘no person is 

in charge of another’ does not leave any place for policy considerations.217 Normatively, 

the theory offered by both Weinrib and Ripstein is established on rights and correlated 

duties, leaving aside any external consideration. It is therefore not surprising that Ripstein 

accepts Weinrib’s arguments against policy and states that, according to his own analysis, 

‘tort law’s only “policy” is doing justice between private persons’.218 However, Weinrib 

essentially argues that a rights-based theory is better than a policy-based one, because 

 
216 To take a specific example, during the mid-1980s the costs of liability insurance premium in the United 

States raised drastically, especially for medical malpractice and products liability (Kenneth Abraham, 

‘Making Sense of the Liability Insurance Crisis’ (1987) 48 Ohio State LJ 399; Patricia Born and William 

Viscusi, ‘The Distribution of the Insurance Market Effects of Tort Liability Reforms’ [1998] Brookings 

Papers: Microeconomics 55). Among other reasons, the US Justice Department suggested that the reasons 

for that rise were changes in tort law across the US, among them a gradual shift towards no-fault liability, 

undermining the causation requirement when establishing liability, and the significant growth in damages 

awards (US Department of Justice, Report of the Tort Policy Working Group on the Causes, Extent and Policy 

Implications of the Current Crisis in Insurance Availability and Affordability (1986) 30-42). According to the Justice 

Department, the ones who paid for these increases in insurance premium were also ‘the consumers who 

ultimately must pay for these costs through higher prices of goods and services’ (ibid 45). Moreover, as 

Priest emphasises, the lower-income consumers suffered from such price increase more than the rest 

(George Priest, ‘The Current Insurance Crisis and Modern Tort Law’ (1987) 96 Yale LJ 1521). First, the 

increase in prices affects lower-income consumers more because they have less available income 

proportionally. Second, the increase in prices they suffer as a result of the rise in liability insurance premium 

is identical to that of wealthier consumers, even though if injured, they would receive lower amounts of 

damages compared the latter group. As a result of the increase in prices, low-income consumers are also 

more likely to stop using certain services because they can no longer afford them (ibid 1585–1586). 
217 Ripstein does not rely directly on Kant when developing his theory. However, as he recognises in the 

preface to his book, it is very plausible to observe his theory as one which includes Kantian aspects (Arthur 

Ripstein, Private Wrongs (HUP 2016) Preface xi–xii). 
218 ibid 11 
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policy reasons are incoherent and therefore fail to justify private law. Ripstein does not 

make such a strong normative claim. Instead, he argues that a policy-based theory is not 

necessary because a rights-based theory can explain tort law. As he concludes in the last 

paragraph of his book, his theory is not aimed ‘to show that instrumentalist accounts that 

aspire to reduce tort law to some other state activity have misunderstood its true meaning 

or essence [but rather]  to show that tort law does not need to have a function in order 

to have a point’.219 In other words, Ripstein’s rejection of policy arguments is more the 

result of a conscious choice rather than a normative claim against their applicability – his 

specific attempt to explain the law through a rights-based theory excludes the use of 

policy arguments. 

 

2.3     Corrective Justice and a Public Law of Tort 

 

To better understand the theoretical framework suggested by this thesis, in this part I will 

examine several analyses of the negligence liability of public authorities that take a 

different approach from the one suggested so far. In all these analyses the public nature 

of the defendant or its misconduct serves as a decisive element in negligence claims. Tom 

Cornford describes his suggestion as a ‘Public Law of Tort’, as the name of his book 

suggests.220 I will borrow this terminology to describe all the different approaches that 

suggest that tort law should accommodate the special characteristics of a public authority. 

Because this thesis focuses on a corrective justice theory, our main interest is with 

suggestions to create a public law of tort that also claim to embrace a corrective justice 

analysis. I will argue that endorsing each of these suggestions would require us to deviate 

from some core commitments of corrective justice. That does not mean that these 

suggestions are necessarily wrong, but rather that such deviations raise several difficulties, 

especially if one generally accepts the framework of a corrective justice theory. 

 

Tom Cornford and the Law Commission of England and Wales both argue that 

corrective justice theory applies to private individuals and public bodies alike, but due to 

the different characteristics of public bodies and their unique relationship with 

individuals, some modifications to the basic principle are needed. They suggest a different 

set of norms to govern liability of public bodies in tort. Such suggestions to create a 
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different legal mechanism for English governmental compensation, whether by tort law 

or judicial review and similar, to some extent, to the French system of administrative 

compensation, have been raised in the past.221 However, it seems that the current attempts 

by Cornford and the Law Commission are the most detailed ones, offering a set of rules 

rather than general ideas of administrative compensation. Both suggest implementing a 

mechanism of governmental liability through tort law, especially negligence law, relying 

on corrective justice as an underlying principle. In addition, both accept, at least to some 

degree, Dicey’s idea of equality in the sense that ‘like cases should be treated alike’.222 I 

will therefore start with a short description of each of these suggestions and explain how 

they differ from basic principles of corrective justice. I will then move on to analyse their 

reasons for such deviations and the problems these deviations arise, before moving on to 

a third attempt to articulate a public law of tort.  

 

Cornford offers the most comprehensive prescription for a different mechanism 

of public bodies’ liability for loss caused as a result of breaching a public law duty. His 

main argument is that public bodies are different from private individuals and therefore 

require a different regime of liability. The key difference is that, unlike private individuals, 

they act solely to benefit the people and have no other goal.223 According to Cornford, 

this basic difference leads to several differences with regard to a desirable regime of public 

bodies’ liability when compared with the liability of private individuals and other entities.  

 

Although Cornford accepts corrective justice as a leading principle in tort, for 

private individuals and public bodies alike, his theory offers a major deviation from 

corrective justice theory. Cornford gives great emphasis to Principle 1 adopted by the 

Council of Europe in 1984, that states as follows: ‘Reparation should be ensured for 

damage caused by an act due to a failure of a public authority to conduct itself in a way 

 
221 See among others: JF Garner, ‘Public Law and Private Law’ (1978) 1 PL 230; Peter Cane, ‘Damages in 

Public Law’ (1999) 9 Otago Law Rev 489; Michael Fordham, ‘Reparation for Maladministration: Public 

Law’s Final Frontier’ (2003) 8(2) Judicial Review 104. 
222 The Law Commission holds that ‘government should be treated in the same way and be subjected to 

the same rules as private persons to the extent that it really is ‘like’ private persons’ (Law Commission, 

Administrative Redress – Consultation Paper (n 160) 140). Cornford is less explicit in supporting Dicey’s theory 

because he believes his theory excludes the possibility of a separate mechanism of public law wrongs. 

Nevertheless, he emphasises the need for equal treatment as part of a rule of law argument, and that ‘other 

things being equal, a public authority’s activities should be governed by the same rules as govern the 

activities of private persons’ (Cornford (n 220) ch 1 and p 82). 
223 ibid 58, 87.  
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which can reasonably be expected from it in law in relation to the injured person’.224 He suggests this 

principle should be implemented into English law through the tort of negligence.225 This 

in turn leads to several deviations from corrective justice theory, not explicitly recognised 

by Cornford himself. 

 

First, Cornford suggests that public bodies should be subjected to Principle 1 in 

all their actions. Therefore, a public body would have a duty ‘to conduct itself in a way 

which can reasonably be expected from it in law in relation to the injured person’. 

According to the basic principles of corrective justice, to impose such a duty in private 

law, we first need to recognise a correlative personal right. However, as Stevens notes, 

Principle 1 is mostly aimed to fulfil a regulatory role of achieving good governance, not 

to protect individual rights.226 Corrective justice can accommodate claims for a special 

relationship in which one of the parties, here a public body, undertook additional duties 

and therefore the other party has additional rights that they would not have had otherwise. 

However, as we will see later on, these additional duties and rights need to be addressed 

on a case-to-case basis, according to the specific relationship between the parties. The 

fact that the defendant is a public body is not sufficient to recognise an a-priori right in 

private law to require the authority to conduct itself as citizens could reasonably expect 

of it.  

 

Second, corrective justice relates only to the immediate relationship between the 

two parties, disregarding any external consideration and treating both sides as equal.227 As 

Weinrib explains, ‘a factor that applies to only one of the parties – for example, the 

defendant's having a deep pocket or being in a position to distribute losses broadly – is 

an inappropriate justification for liability because it is inconsistent with the correlative 

 
224 Recommendation No R (84) 15 of the Committee of Ministers to member states relating to public 

liability (Adopted by the Committee of Ministers on 18 September 1984 at the 375th meeting of the 

Ministers' Deputies) (emphasis added). Cornford also relates to Principle 2: ‘Reparation should be ensured 

if it would be manifestly unjust to allow the injured person alone to bear the damage, having regard to the 

following circumstances: the act is in the general interest, only one person or a limited number of persons 

have suffered damage and the act was exceptional or the damage was an exceptional result of the act.‘ While 

Cornford also calls to embrace this principle, greater emphasis is given to principle 1 because Cornford 

recognises it would be more challengeable to adopt Principle 2 in English Law without specific legislation 

(Cornford (n 220) 126–127). Also, it seems that to begin with, principle 2 relates to circumstances that are 

less common and therefore greater emphasis is given to Principle 1. 
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nature of the liability’.228 Cornford, however, justifies the application of Principle 1 to all 

public bodies based on the different characteristics of a public body as public, regardless 

of its immediate relationship with the individual, thus differing from another basic 

principle of corrective justice.  

 

Third, Cornford suggests damages should be a discretionary remedy, similar to 

other remedies in public law. Damages should not be awarded when the authority shows 

such liability would unduly harm the ability of the authority to exercise its powers or 

interests of other citizens affected by these powers.229 He further explains that the public 

interest is considered in two stages of the judicial process. First, when deciding whether 

the authority is under a specific duty to the claimant, the court should consider the effect 

such a duty would have on the ability of the authority to perform its public roles. Second, 

at the remedial stage, the court needs to assess whether there are public interest reasons 

not to provide a remedy, and, if so, to balance them with the claimant’s right to 

reparation.230 This is a deviation from the basic principles of corrective justice where 

damages are given as a right, a remedy provided to return the claimant to their position 

prior to the wrong, to the degree possible, as a result of breaching their first order right 

to person or property. In contrast, Cornford suggests the remedy would be discretionary, 

while urging the courts to consider external considerations that are not directly connected 

to the relationship between both sides as wrongdoer and wronged individual. This 

requires the courts to consider different policy considerations that are excluded from a 

corrective justice analysis, as I explained above.  

 

The Law Commission is more explicit in its arguments about corrective justice 

theory.231 Unlike Cornford who does not recognise his deviation from the core principles 

of the theory, the Commission explains why and how these principles should be modified. 

While accepting corrective justice as a suitable leading principle, the Commission argues 

 
228 Ernest Weinrib, Corrective Justice in a Nutshell (2002) 52(4) UTLJ 349, 351. 
229 Cornford (n 220) 26.  
230 ibid 27–28. 
231 It should be noted that the Law Commission did not complete its work on the subject. In its final report, 
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suggests that there is no practical benefit to taking these forward’ (The Law Commission, Administrative 

Redress: Public Bodies and the Citizen (Law Com No 322, 2010) 9. Their discussion paper, however, is still 

worth discussing, because together with Cornford’s writing, it emphasises the difficulties that might arise 

in a separate mechanism of public liability in tort.  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that in cases involving ‘truly public activities’, this principle should be modified in 

accordance with the different nature of public bodies.232 When a case of a truly public 

activity arrives in front of a judge as part of a tort claim, the Commission recommends, 

among other things, replacing the element of duty of care with ’conferral of benefit’. 

Instead of applying the ordinary tests for duty of care, the court would need to identify 

whether the legislation (or the prerogative) that gives the authority its powers aimed to 

confer a benefit on the individual. Also, the Commission suggests that liability would be 

imposed only in cases of serious fault, where the level of performance was ‘far below’ the 

standard expected.233  

 

According to the Commission, there are two main reasons that justify treating 

public authorities with more caution than private entities in tort claims: first, its resources 

derive from the public; second, its resources are meant to be used only for the public 

benefit. Imposing liability means diverting money that was supposed to be used for the 

benefit of the public to the hands of an individual claimant. The Commission argues that, 

unlike cases of two private individuals, when the defendant is a public body, ‘general 

welfare’ could be affected as a result of imposing liability, in addition to the welfare of 

the defendant.234  

 

In contrast, the Commission argues that in other occasions, the nature of the 

relationship between public authorities and the individual also justifies a modification of 

a corrective justice principle in order to allow more liability in some cases. The Commission 

notes that corrective justice assumes an equilibrium between the two sides prior to the 

wrongful act. This equilibrium is based in part on the nature of the relationship between 

the two sides. However, unlike relationships between private individuals, the Commission 

argues such relationships with the state are often involuntary, and therefore there is no 

such equilibrium. The Commission further argues that this should lead to more liability 

in some cases, when compared with the liability of private individuals, because of the 

coercive power of public bodies.235 However, due to the reasons given above, the 

Commission emphasises that other non-judicial remedies should be preferred, mainly 
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non-monetary remedies such as explanations and apologies, in order to limit the exposure 

of the state to monetary claims.236 

 

The reasons given by the Commission to divert from a corrective justice analysis 

raise different difficulties. For example, as I noted above regarding the policy argument 

of ‘protecting public funds’, it is inaccurate to suggest that imposing liability on private 

entities does not affect the ‘general welfare’. Raising costs of liability for private entities 

might have a detrimental effect on the performance of different professionals, can cause 

an increase in prices of different products and services, and might lead some individuals 

or companies to stop offering certain products and services due to high costs of liability.237 

As for the non-consensual character of the relationship between public authorities and 

private entities, negligence is generally the law of non-voluntary interactions, regardless 

of the public nature of the defendant. Nobody wants to be hit by a car nor to be harmed 

by machinery. The focal event of negligence that brings the parties together is ordinarily 

a non-desirable accident. The commission focuses on the non-voluntary character of the 

relationship one has with the authority prior to the tortious event but given that this area 

of the law ordinarily deals with involuntary interactions, it is not clear why that is a 

difference which justifies a diversion from ordinary tort law. As we will see later, the prior 

relationship between a specific public authority and a specific private individual might 

generate additional rights and duties, however it is not because there is something special 

about a public authority, but quite the contrary – because the same law applies to all. The 

fact that the prior relationship before the accident was undesirable does not, and should 

not, change the analysis in tort.   

 

Most importantly, there is very little in the suggestion articulated by the 

Commission that resembles a corrective justice theory. The modification of both duty of 

care and standard of duty rests solely on external considerations that are not related to 

the relationship between the parties. As explained in the previous chapter, corrective 

justice does not suggest substantive equality between the parties but rather formal 

equality. In that sense, a public authority is equal to a private individual in the same way 

different individuals are equal to each other, or in the same way a private corporation and 

 
236 ibid 140. 
237 For example, Priest notes that in a 1983 survey held in the US, 31.4% of the doctors stated that rising 

costs of liability insurance led them to increase their fees; and 34.6% of the doctors stated that they denied 

service to certain patients due to fear of excessive liability (Priest (n 216) 1568).   
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a private individual are equal. To suggest a deviation from corrective justice because there 

is something about the defendant that makes them ‘different’, misses this fundamental 

point in a corrective justice analysis.  

 

The basic problem with both Cornford and the Law Commission’s approaches is 

that they focus on the wrongdoer rather than the wrongdoing and the immediate 

relationship between the parties. As Ripstein emphasises, ‘When a plaintiff brings a tort 

action against the defendant, the basic form of the complaint is “the defendant is not 

allowed to do that to me”, rather than … “the defendant is not allowed to do that”’.238 By 

disregarding the bipolar relationship of a claim in tort, Cornford and the Commission fail 

to provide a coherent justification to their suggestions. This fundamental problem leads 

to other secondary problems. 

 

First, many private entities perform similar or exactly the same tasks as those 

performed by public authorities. Both Cornford and the Law Commission recognise that 

when performing similar tasks, public bodies and private parties should bear similar 

liability.239 However, applying special rules of liability to public bodies just because they 

are public, may lead to a different result – even though the tasks are the same, liability 

would be different. The Law Commission is aware of that problem and therefore suggests 

that only public bodies that perform ‘truly public duties’ will be subject to a special regime 

of liability. It acknowledges something as truly public if its power is driven from a statute 

or a prerogative.240  

 

However, applying a different standard of care to ‘truly public duties’ leads to odd 

results. In his response to the Law Commission’s suggestion, Aronson provides the 

example of deciding whether to detain a patient against her will at a mental health 

facility.241 This requires a statutory authority and therefore qualifies as a truly public 

power. According to the Law Commission’s suggestion, this would allow imposing 

liability only if the authority acted with ‘serious fault’.242 However, it seems to make little 

 
238 Ripstein, Private Wrongs (n 217) 4 (emphasis added). 
239 Law Commission, Administrative Redress – Consultation Paper (n 160) 140; Cornford (n 220) 59, 71. 
240 Administrative Redress – Consultation Paper (n 160) 77.  
241 Law Commission, Administrative Redress: Public Bodies and the Citizen – Analysis of Consultation Responses 

(2010) 23.  
242 Law Commission, Administrative Redress – Consultation Paper (n 160) 77. 
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sense to for the standard of care in such cases to be lower than in other cases relating to 

the psychiatric profession that do not require a statutory authority. The fact that one 

power is given to a mental health facility by legislation while another is not (or entirely 

performed by a private entity), seems to have little relevance to the question of liability 

and contradicts the basic assumption of the Law Commission itself that like cases should 

be treated alike.  

 

Second, by focusing on the identity of the wrongdoer as ‘public’ as a main 

criterion in their new liability regime, both Cornford and the Law Commission disregard 

privatised bodies and other bodies that provide services that were previously performed 

by public bodies (as a result of contracting-out). This is not an insignificant matter in 

England where in the 1980s and 1990s, as part of what Rhodes calls the ‘hollowing of the 

state’, an increasing number of functions that were once performed by public bodies have 

transferred to the hands of private entities.243 As argued by Bell, ‘in a world of privatisation 

and contracting out of state activities, there is a lot to be said in favour of a fundamental 

similarity of treatment’.244 

 

Both Cornford and the Law Commission argue that like cases should be treated 

alike, and therefore provide no justification for different treatment of privatised services 

that their theory might lead to. Cornford is aware of this problem and therefore suggests 

applying his theory, which principally applies to what he calls ‘core’ public bodies, also to 

‘hybrid’ public bodies, hence private bodies performing public duties.245 This is where, 

however, Cornford’s theory becomes more challenging. Cornford suggests it would be 

up to a court to decide whether to treat a specific hybrid body as public or private. If a 

court decides to recognise the body as public, it will need to balance the right of the body 

to make a profit with the certain duties this body has to the public. Cornford recognises 

that this is ‘a tough political judgement’ but seems to accept it as a necessary evil in order 

to make sure individuals would not be under-compensated when wronged by hybrid 

bodies.246  

 
243 RAW Rhodes, ‘The Hollowing of the State: The Changing Nature of the Public Service in Britain’ (1994) 

65 Pol Q 138. For more on contracting-out in the UK see also Simon Domberger and Paul Jensen, 

‘Contracting Out by the Public Sector: Theory, Evidence, Prospects’ (1997) 13(4) Oxford Review of 

Economic Policy 67.  

244 Justin Bell, ‘Governmental Liability in Tort’ (1995) 6 NJCL 85, 96.   
245 Cornford (n 220) 91–96. 
246 ibid 94. 
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Cornford’s suggestion of applying his theory to ‘hybrid’ bodies entails several 

further difficulties. First, Cornford’s basic argument relies on the fact that public bodies 

are different because their sole role is to benefit the public.  This justifies, according to 

Cornford, expanding their liability when compared with private individuals.247 Whether 

or not this argument is correct is debatable to begin with, but either way it fails to explain 

why Cornford extends his theory to hybrid bodies which do not meet this criterion but 

rather aim to make profits, such as sewerage undertakers under Water Industry Act 1991 

or train operators under Railways Act 1993. Second, this solution is vague. It is unclear 

how the court should decide whether a body is more public or more private. Third, if the 

court decides such a body is indeed public, it remains unclear how the court should 

balance between its right to make profits and its duties to the public.  

 

The problems identified above are specific unavoidable results of deviating from 

a corrective justice theory and trying to remodify tort law so it would fit the special 

characteristics of the defendant or its misconduct. Whether the ‘public/private’ 

distinction has any normative place in English law is not for this thesis to answer.248 

However, with regard to tort law, the public/private distinction, which is merely an 

example of modifying tort law in accordance with some attributes of one party and not 

the other, is foreign to English tort law and provides little clarity when analysing complex 

legal questions in tort.  

 

This brings us to a third – though more modest – attempt to articulate a public 

law of tort. In his book, Beever applies a corrective justice analysis to the law of 

negligence.249 For example, as we saw above, he explains why policy reasons are 

problematic and why judges should refrain from applying them when determining liability 

in negligence.250 However, when analysing the liability of public authorities in negligence, 

 
247 ibid 58, 87.  
248 See, for example, Jason Varuhas’ criticism of the use of ‘publicness’ as a relevant legal characteristic in 

imposing liability and deciding upon payment of damages under the Human Rights Act 1998. Among other 

things, Varuhas argues that the legal implications of framing something as ‘public’ are unclear. Different 

scholars provide different meanings to ‘publicness’ and given a lack of anchor of public law in common 

law, the term seems to have little contribution when deciding questions that relate to damages (Jason 

Varuhas, Damages and Human Rights (Bloomsbury Publishing 2016) ch 4). Harlow and Rawlings argue more 

broadly that in English law, the public/private distinction is mostly descriptive. Public law is the law that 

applies to public entities, such as the HRA, regardless of any inherent difference between public entities 

and private ones (Carol Harlow and Richard Rawlings, Law and Administration (3rd edn, CUP 2009) 19–22).    
249 Beever (n 173) ch 2.  
250 ibid ch 1. 
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Beever’s approach somewhat changes. He argues that when public authorities act within 

their given public law powers, their conduct is not actionable. Beever argues that this is 

not due to policy arguments – as we previously saw, he generally rejects the use of such 

arguments in tort – but rather because a public authority cannot wrong a person when 

acting within its given legal powers.  

 

To determine whether or not a public authority should be subjected to negligence 

law, Beever argues that the applicable standard should be that of administrative law, and 

specifically the standard of ‘Wednesbury unreasonableness’ which I will discuss in the next 

chapter when reviewing the case law.251 Only if a public authority acted outside its given 

legal discretion, ie where the act was ‘so unreasonable that no reasonable authority could 

ever have come to it’, can the law of negligence apply.252 Beever does not see this as a 

contradiction to corrective justice theory, but instead finds the entire topic to be outside 

the realms of private law.253  

 

Beever’s analysis is different from the ones offered by Cornford and the Law 

Commission. While the latter focus mainly on the remedial aspect of the theory,254 

throughout his book Beever accepts corrective justice’s analysis and reading of tort law.255 

Essentially, however, his application of the theory suffers from similar difficulties. When 

examining the liability of a public authority, the authority in Beever’s analysis is perceived 

as different from other private entities and therefore subjected to a different law than the 

ordinary tort law. Such analysis contradicts the underlying assumptions of a corrective 

justice theory as well as Dicey’s idea of equality that regard all as formally equal, as I 

similarly noted when reviewing the suggestions of Cornford and the Law Commission.  

 

The fact that the authority has obligations towards the public at large does not 

preclude it from being liable in tort to a certain individual. Whether or not the authority 

exceeded its discretion should not be a preliminary question to discuss its liability but 

 
251 Beever later argues that this standard might not be a useful one, but emphasises that regardless, it is a 

question of administrative law, not tort law, to decide (ibid 337).  
252 Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223, 230 (HL). 
253 Beever (n 173) 340. 
254 Ripstein emphasises that interpreting corrective justice as mainly remedial is a common mistaken 

conception of theory. Corrective justice is based on the correlation between rights and duties while 

‘Remedies are remedial, and for that reason secondary’ (Ripstein, Private Wrongs (n 217) 6–7). 
255 For our discussion, see especially Beever (n 173) ch 2 – ‘Corrective Justice, Negligence and Tort Law’. 
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rather examined as part of the standard of care expected of the authority. The latter has 

discretion in committing its powers, like any ordinary person who would only be liable in 

negligence if they acted below the standard of care expected of them. By suggesting that 

Wednesbury unreasonableness should be first examined to see if the matter would be 

justiciable, Beever switches the order of a claim in negligence, first asking the court to 

conclude that a duty of care was breached and only then that a duty existed. Also, given 

the limited interpretation of Wednesbury unreasonableness in public law, only few cases 

could be considered justiciable.    

 

As we shall see in the next chapter of this thesis, Beever’s suggestion follows the 

doctrine of justiciability that was developed by the House of Lords and the Court of 

Appeal between the 1970s and the late 1990s.256 However, the doctrine was significantly 

limited later, when the House of Lords emphasised that tort law and public law should 

generally be developed separately and that an authority could be generally liable in tort 

regardless of its given discretion in public law.257 Beever acknowledges this change in the 

law but holds that ‘This approach must be wrong’.258 I will discuss the case law with more 

details in the next chapter. For our purposes here, it is sufficient to mention that Beever’s 

approach does not follow the basic assumptions of a corrective justice analysis in this 

regard. Given that public authorities are subjected to the ordinary tort law, there is no 

reason to hold that they are exempted from the realms of a corrective justice analysis.  

 

Moreover, while Beever rejects the use of policy arguments in tort law, the only 

way to justify his argument is by applying policy arguments, such as those mentioned in 

the beginning of this chapter, to explain why public authorities should not be subjected 

to ordinary tort law. The underlying idea, though not mentioned by him, is that there is 

something special about a public authority and therefore it should be excluded from 

negligence liability when performing its given tasks. By focusing on the character of the 

defendant rather than on the judicial relationship between the parties, Beever contradicts 

his rejection of policy reasons and his support of a corrective justice analysis.   

 
256 See eg Rowling v Takaro [1988] AC 473 (PC); X v Bedfordshire (1995) 2 AC 633 (HL). 
257 See eg Barrett v Enfield London Borough Council [2001] 2 AC 550 (HL); Phelps v Hillingdon London Borough 

Council [2001] 2 AC 619 (HL); Gorringe v Calderdale Metropolitan Borough Council [2004] UKHL 15, [2004] 1 

WLR 1057. 
258 Beever relates specifically to the decision of the House of Lords in Barrett (n 257) which will be discussed 

in the next chapter (Beever (n 173) 337). 
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To highlight the difficulties that arise when diverting from a corrective justice 

analysis, we can compare Cornford’s suggested theory with the one suggested by Beever. 

Their approaches have some fundamental similarities: First, both generally accept the 

assumptions of a corrective justice theory in private law. Second, both de facto deviate 

from the theory when discussing the liability of public authorities, by focusing on the 

uniqueness of a public authority as such and disregarding the assumption of formal 

equality between the parties which is essential to corrective justice theory. Third, 

following the second, both offer some sort of implementation of public law into tort 

law.259 Nevertheless, both reach opposite conclusions: Cornford finds that duties of care 

should be recognised in tort law based on the powers possessed by a public authority, 

thus leading to a much broader liability in negligence. In contrast, Beever finds that acting 

according to the powers given to it by public law, excludes the public authority from 

owing a duty of care in negligence to the claimant, thus de facto leads to immunity in 

negligence in such circumstances.  

 

Both theories focus on the unique characteristics of the defendant as public, and 

as such, though they both embrace a corrective justice analysis, in practice offer a theory 

which contradicts a corrective justice analysis of tort law. Following the domain-specific 

and general approaches discussed in this Chapter, the comparison between the theories 

exemplifies the deficiencies of a policy-based theory. By stepping outside the realms of a 

principled private law theory (though recognising the importance of one), neither theory 

takes into consideration the relationship between the specific parties, one as a tortfeasor 

and the other as the victim of a tort. Instead, both theories support imposing liability or 

excluding liability based on the characteristics of the alleged tortfeasor that derive from 

its public nature. Hence, both fail to justify the legal nexus between the parties to a tort 

legal procedure, and as such fail to offer a coherent theory of the law. By disregarding the 

nexus between the parties, the theories fail to explain why one policy-based solution is 

preferred over the other.  

 

 
259 In a later article, Cornford explicitly states that he sees no reason not to mix between public law and tort 

law because unlike other legal systems, the public/private distinction is not especially important in English 

law (Tom Cornford, ‘The Negligence Liability of Public Authorities for Omissions’ (2019) 78(3) CLJ 545, 

568). In contrast, as we saw above, Beever argues that when a public authority acts within its powers, tort 

law does not apply, only public law and its different rules and standards. Hence, public authorities should 

be treated differently from private entities when discussing liability in tort.   
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As for general considerations against policy arguments in private law, it might be 

argued that both theories simply reflect a different political opinion, one which supports 

providing the individual with more protection against the power of the state (Cornford), 

and another which supports the opposite (Beever). The analysis offered by both Cornford 

and Beever requires that judges who decide matters of negligence liability of public 

authorities would share their specific political agenda. As Beever himself argued against 

policy based theories, by not offering a clear decisive legal rule which derives from the 

underlining principles of English private law, it might be argued that both eventually offer 

a solution that would encourage judges to rule based on what ‘feels right’ to each of them, 

while observing the opposite view as one which ‘feels wrong’.260 As will be further 

articulated in the next few Chapters, corrective justice offers a more compelling analysis. 

 

2.4     Conclusion 

 

This chapter aimed to explain the different arguments against policy-based judicial 

making. Diversion of resources; the fear of defensive administration; and protecting 

public funds – these are typical examples of policy reasons that focus on the ‘public 

nature’ of the authority in its dispute with a private individual, and therefore have no place 

in tort law. This conclusion is not only supported by the general considerations given by 

Dworkin and his followers, but also by the more targeted justifications given by Weinrib. 

These policy reasons are external to the specific relationship between the parties, lack 

coherence and do not fit within the assumption of formal equality between the parties to 

a tort action. The principled analysis of tort law offered by Weinrib overcomes these 

obstacles by focusing on the specific parties and their nexus, and by supplementing the 

formalistic aspects of the analysis with a normative Kantian justification.  

 

In addition, we addressed other attempts to analyse or reform the negligence 

liability of public authorities that also highlight the importance of a corrective justice 

analysis. By addressing these attempts, we have a better understanding of corrective 

justice theory and its application to negligence claims against public authorities. We also 

saw the implications of diverting from the theory when addressing negligence claims 

against public authorities specifically. As was noted when referring to their different 

 
260 Beever (n 173) 17. 
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analyses, applying a different set of norms that apply specifically to negligence claims 

against public authorities, is, by itself, an application of policy considerations. Even when 

these are not mentioned explicitly – as we saw with Beever – the underlying assumption 

is that there is something different about a public authority that suggests treating it 

differently, regardless of the specific relationship it formed with the claimant. As such, 

these considerations are out the realms of a corrective justice analysis, just like other 

policy considerations that are explicitly mentioned by the courts.  

 

Having addressed the theoretical framework, we can move to review the case law 

and examine it from the theory’s perspective. The next chapter will review the case law 

while identifying significant trends and difficulties that arise when discussing the 

negligence liability of public authorities. As we will see, the core complexities arise in two 

areas: First, when a public authority causes pure economic loss to the defendant. Second, 

when a public authority fails to act upon its public law powers and to prevent harm to a 

member of the public, what the common law sometimes refers to as liability for 

omissions. In the chapters afterward, I will analyse each of these difficulties separately, 

and explain how they are addressed from the point of view of a corrective justice analysis. 

Given that the ‘public nature’ of the defendant is not a relevant consideration to decide 

liability, we need to see how the ordinary law applies under these circumstances.    
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Chapter 3: The Negligence Liability of Public 

Authorities in English Case Law 

 

3.1     Introduction  

 

In English law, courts are required to examine how ordinary tort law applies when 

discussing the liability of different public entities. When reviewing the case law, it is 

notable that from an early stage, the main complexity in tort claims against public entities 

has been the overlap between the authority’s obligations towards the public at large and 

its obligations towards a specific individual. Courts struggled with identifying the 

circumstances under which an obligation towards the public yields a private law duty towards a 

specific individual and then with articulating the scope of such duty.  

 

At least since late the 18th century, the core structure of such liability claims 

remains similar in its essence. An individual brings a claim against a public official, a 

statutory body, or any other public entity, claiming that they suffered a loss due to the 

defendants’ failure to do their job adequately. Then, whether it was paving roads in the 

18th century,261 maintaining a canal company in the 19th century, 262 removing children 

from the custody of their parents in the 20th century,263 or catching criminals in the 21st 

century,264 the defendant official or authority would argue that they were given wide 

discretion to perform their tasks to benefit the public and not a specific individual. 

Therefore, they could not be held liable in tort when exercising their discretion. The court 

would accept or reject the claim based on legal doctrines that would change throughout 

the years, most notably with the developments in English administrative law and judicial 

review since the middle of the 20th century.  

 

This chapter will review critical developments and difficulties in negligence claims 

against public authorities in English law.265 To identify trends in the law, the cases are 

 
261 Leader v Moxon (1773) 2 Wm Bl 924, 96 ER 546.  
262 Parnaby v The Company of Proprietors of the Lancaster Canal (1839) 11 Ad & El 223, 113 ER 400. 
263 X v Bedfordshire (1995) 2 AC 633 (HL). 
264 Robinson v Chief Constable of West Yorkshire Police [2018] UKSC 4, [2018] 2 WLR 595.  
265 I do not aim to provide a comprehensive review of the English case law of negligence liability of public 

authorities. For such a review see, for example, Duncan Fairgrieve and Dan Squires, The Negligence Liability 
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reviewed chronologically and divided into three distinct periods: (i) until the 1970s – an 

‘equal treatment’ approach: subjecting public entities to the same ordinary law of tort; (ii) 

between the 1970s and the beginning of the 2000s – modifying tort law to fit the public 

nature of the defendant; and (iii) 2000s and forward – going back to ‘equal treatment’. 

This chapter will show that the courts are gradually leaving aside policy considerations 

that regard the public character of the defendant, and instead, much like the theory that 

this thesis supports, focus on the immediate relationship between the specific parties, 

according to the ordinary principles of tort law.  

 

3.2     Before the 1970s – Dicey and the Idea of Legal Equality  

 

While the Crown itself was immune from liability in tort until the legislation of The 

Crown Proceedings Act 1947, English courts started imposing liability in tort on different 

public entities a long time before that.266 Given that this thesis focuses mostly on 

negligence liability, a valid starting point to review the case law might have been Donoghue 

v Stevenson267 where Lord Atkin famously articulated the neighbourhood principle and the 

modern tort of negligence. However, it seems useful to start from an earlier point in time 

to better understand the origins of tortious liability of public authorities and the 

developments that followed.  

 

As Hickman notes, the idea that tort law applies to powers of the administration 

can be traced back at least to the end of the 18th century, to the case of Leader v Moxon.268 

There, the King’s Bench discussed the liability of commissioners for paving for the loss 

they caused to the claimants by deciding to raise the footway next to the claimants’ houses 

by six feet. As a result of their decision, the doors and the windows of the claimants’ 

properties were blocked, leading several claimants to leave their houses. The 

Improvement Act 1771 allowed the commissioners, under several conditions, ‘to pave, 

repair, sink, or alter the same in such manner as the commissioners shall think fit’.269 The 

 
of Public Authorities (2nd edn, OUP 2019). This is an updated version of Cherie Booth and Dan Squires, The 

Negligence Liability of Public Authorities (OUP 2006).  
266 See AV Dicey, Introduction to the Study of the Law of the Constitution (8th edn, Macmillan 1915) 114; and 

Fairgrieve and Squires (n 265) 14. 
267 [1932] AC 562 (HL). 
268 Leader (n 261). See Tom Hickman, ‘The Reasonableness Principle: Reassessing its Place in the Public 

Sphere’ (2004) 63(1) CLJ 166, 167. 
269 Improvement Act 1771 (11 Geo 3 c 21). 
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commissioners argued that their powers were discretionary and therefore no action could 

be brought against them for doing what the statute allowed them to do. The court rejected 

this argument, holding that the commissioners had to use their powers reasonably and 

that their discretion was ‘limited by law and reason’.270 The court then held that Parliament 

could not have intended to allow the commissioners to perform their powers in a way 

that would significantly limit the claimants’ possibility of using their property – ‘this was 

not removing annoyances, but creating them’.271 The commissioners were found liable 

for the loss caused to the claimants. 

 

During the 19th century, courts recognised the liability of different statutory 

bodies for harm caused to others’ property due to these bodies’ misconduct. In Parnaby v 

The Company of Proprietors of the Lancaster Canal,272 the defendant was a canal company, 

formed according to the Westmoreland Canals Act 1792 for the ‘making and maintaining’ 

of the Lancaster Canal.273 The claimants were the owners of a boat that collided with 

another boat that had already sunk in the canal. They brought a claim against the 

defendants, arguing that they were under a duty to have the other boat removed from the 

canal within a reasonable time, as well as to provide adequate light and warning to other 

boats passing by in the meantime, to warn them of the danger.  

 

Lord Denman of the Court of Exchequer Chamber accepted the claim while 

making the following distinction. As for the statute, it did not impose an obligation on 

the defendant to remove the sunken boat, but only gave them powers to do so – it was 

merely ‘an enabling or a permissive clause’.274 However, the defendants were under a 

common law duty to take reasonable care so the canal users could use it safely. Such duty 

was based on a semi-contractual ground: users of the canal paid tolls to use the canal; 

these tolls were paid to the defendants; and therefore, the defendants owed them a duty 

to take care, so they could use the canal safely. Lord Denman compared it to the duty a 

shopkeeper owes his clients – to take reasonable care of the store, so they do not get 

injured from a trap that was left on the floor.275    

 
270 Leader (n 261) 926. 
271 Leader (n 261) 927. 
272 Parnaby (n 262) 407. 
273 32 Geo 3 c 101. 
274 Parnaby (n 262) 407. 
275 ibid 407–408. 
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In The Mersey Docks v Gibbs,276 the defendants were constituted as a non-profit 

corporate by several acts of Parliament that empowered them to create the docks and 

maintain them. Two claims were brought against them, both alleging that the defendants 

failed to maintain the docks – specifically, failed to remove a bank of mud at the entrance 

to the docks – and that due to such failure, harm was caused to each of the claimants’ 

properties.277 The House of Lords held that the ruling in Parnaby also applies when the 

defendant is a non-profit corporate. Lord Cranworth noted that it did not matter for 

individuals using the docks whether the ones managing the docks were doing so for profit 

or not. Their duties derive from the responsibility they have towards the users of their 

facilities, regardless of profit.278  

 

In Geddis v Proprietors of the Bann Reservoir,279 the Bann Reservoir was a company 

formed by an Act of Parliament to secure a regular water supply for people situated next 

to a river. The company erected a reservoir that collected the water of different streams 

and sent it through a supply channel to achieve its public purpose. However, after some 

time, the company neglected to clean the channel, which led to overflows that caused 

damage to land nearby. When the case was brought to court by the landowners asking 

for damages, the company argued that their powers derived from an act of parliament 

and therefore they could not be held liable in tort. The court rejected this argument. Lord 

Blackburn famously concluded the following:  

 

It is now thoroughly well established that no action will lie for doing 

that which the legislature has authorized, if it be done without 

negligence, although it does occasion damage to anyone; but an action 

does lie for doing that which the legislature has authorized, if it be done negligently. 

And I think that if by a reasonable exercise of the powers, either given 

by statute to the promoters, or which they have at common law, the 

damage could be prevented it is, within this rule, ‘negligence’ not to 

make such reasonable exercise of their powers.280 

 

 
276 The Mersey Docks v Gibbs (1866) 11 HL Cas 686, 11 ER 1500.  
277 One claimant was a shipowner, the other owned the cargo on that ship. 
278 Mersey Docks (n 276) 1516. 
279 [1878] 3 App Cas 430 (HL). 
280 ibid 455–456 (emphasis added). 



 77 

While the above cases show how a public authority could be found liable for a loss caused 

to another’s property due to its misconduct, the following two rulings, given at the first 

half of the 20th century, clarify the limits of such liability. In Sheppard v Borough of Glossop,281 

the claimant was walking next to a dangerous private road at night. The private road was 

lit by a gas lamp put there by the defendant Borough of Glossop, and was extinguished 

by them at 9 pm, before the claimant used the road. The claimant argued that the 

defendant breached its statutory duty to light the area – because the light was 

extinguished, he did not see where he was going, fell and suffered severe injuries. The 

Court of Appeal held that the relevant legislation – s 161 of the Public Health Act 

1875282 – gave urban authorities powers needed to light their district. They were not, 

however, under an obligation to light the area. While referring to Geddis, Scrutton LJ held 

that if the authority had decided to light the area but acted carelessly in doing so, it could 

have been found liable for negligently causing harm to a member of the public or their 

property. To demonstrate, he stated that if the defendant had carelessly laid defective 

wires near a gas pipe while trying to light the area thus causing the pipe to explode, then 

the authority might have been liable for the harm it caused. However, in the current case, 

the authority was not obliged to put any lighting in the relevant area, let alone to make 

sure it was still on after a certain hour at night.283  

 

In East Suffolk Rivers Catchment Board Appellants v Kent,284 the defendant was given 

statutory powers to protect lands in its area from incoming tides of the river nearby. While 

the defendant tried to fix a protecting wall that was put up for these purposes, a tide 

broke down the wall and the claimants’ lands were flooded. The claimants argued that 

following Geddis, the defendant had a private law duty to stop water from flooding their 

lands, and they performed it negligently thus causing harm to their lands. The majority of 

the House of Lords rejected the claim while clarifying that the ruling in Geddis was limited 

to circumstances in which a public authority actively caused ‘fresh injury’ to a member of 

the public. The flood in Geddis was the result of the mistreated reservoir, which was built 

and maintained by the defendant, while the flood in East Suffolk was the result of a natural 

occurrence. The majority held that in general, if a public body merely fails to act upon its 

statutory power, it would not be liable in tort because it ‘owes no duty to render any 
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282 38 & 39 Vict c 55. 
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service’ – having the power to act in a certain way, does not mean that the authority has a 

duty in private law, valid against a specific individual, to act in that way.285 The court 

emphasised that the same law applies for public and private entities – both might have 

different obligations, statutory or others, but when it comes to liability in tort, the 

question should be ‘to whom the obligation is owed’.286 If the claimant cannot prove that 

the defendant owes duty of care to them, rather than having certain responsibility towards 

the public at large, no liability would be imposed. 

 

The difference of opinions between the judges in East Suffolk regarded the fact 

that the authority had already decided to act in a certain way – it tried to repair a damaged 

sea wall and to stop a flood, but did so inadequately, so the flood continued and caused 

serious harm to the claimants’ land. Lord Atkin, in the minority, cited Mersey Docks and 

held that by undertaking to perform a particular task, the authority was under a duty to 

perform it with due care.287 In contrast, the majority held that a decision to act upon 

statutory powers does not generate a private law duty. As we shall see later in Chapter 4, 

Lord Atkin’s opinion could be explained by what we refer to today as the assumption of 

responsibility doctrine, where additional duties could be recognised when the defendant 

assumed responsibility towards a certain defendant to perform a specific task, usually with 

due care.288  

 

To summarise, as noted by Fairgrieve and Squires, ‘Prior to the 1970s the basic 

approach of the courts was to treat public authorities in the same way as private parties’.289 

When the authority, through its representatives, negligently harmed the claimants’ body 

or property or negligently inflicted ‘fresh injury’ upon them, it was liable to compensate 

them for the immediate loss they suffered as a result of such misconduct.290 When the 

authority failed to protect the claimants’ body or property, it was ordinarily not liable. In 

chapter 5, I will further discuss this distinction between harming someone and failing to 

prevent harm. For now, it is sufficient to note that these legal principles did not derive 

from the public nature of the defendant; as the majority in East Suffolk noted, the same 
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law applied to both private and public entities.291 As we shall see later in this chapter, the 

current state of the law is rather similar to the law that was shaped during that period. 

However, a significant detour needs to be addressed before we reach the law as it is 

nowadays. 

 

3.3     1970s until the Beginning of the 2000s – The Conflation of 

Policy/Operational Matters and Policy Reasons: The Attempt 

to Create a ‘Public Law of Tort’292 

 

The development of English administrative law since the middle of the 20 th century led 

to some integration of the principles of administrative law in tort claims against public 

authorities, thus shifting the law of public authorities’ liability away from the idea of legal 

equality.293 The public status of the authority became a dominant factor when deciding 

questions of liability in negligence, often rendering the immediate relationship between 

the parties and the harm suffered by the claimant almost irrelevant. In other words, when 

examining the negligence liability of public authorities, who the defendant was became 

more important from what the defendant did.  

 

The House of Lords’ decision in Associated Provincial Picture Houses Ltd v Wednesbury 

Corporation294 carries great significance here. In Wednesbury, the House of Lords reviewed 

a municipal by-law that prohibited teenagers younger than 15 from watching movies in 

the cinema on Sundays. Lord Greene MR emphasised that the court would rarely 

intervene with the discretion given to an authority to perform its powers: ‘...if a decision 

on a competent matter is so unreasonable that no reasonable authority could ever have 

come to it, then the courts can interfere… but to prove a case of that kind would require 

something overwhelming’.295 Lord Greene MR further explained that ‘it is not what the 

 
291 East Suffolk Rivers (n 284) 88–89. 
292 As was noted in the previous chapter, the terminology is borrowed from Tom Cornford, Towards a Public 

Law of Tort (Routledge 2016). While Cornford emphasises the public nature of the authority as a reason to 

expand its liability compared to private entities, English law has mostly done the opposite, emphasising the 

public nature to limit the liability of the authority. As explained throughout the thesis, both options raise 

similar difficulties from a rights-based perspective.  
293 See in this regard Stephen Bailey, ‘Public Authority Liability in Negligence: The Continued Search for 

Coherence’ [2006] 26(2) LS 155; Fairgrieve and Squires (n 265) 6–7. 
294 [1948] 1 KB 223 (HL).  
295 ibid 230. 
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court considers unreasonable, a different thing altogether. If it is what the court considers 

unreasonable, the court may very well have different views to that of a local authority on 

matters of high public policy of this kind.’296 When discussing the specific by-law, he held 

that the age limitation resulted from the council’s aspiration to protect the ‘well-being and 

the physical and moral health of children’;297 because such consideration was not 

irrelevant to the tasks of the council, the age limit was not ‘so unreasonable’, and the by-

law was upheld.  

 

‘Wednesbury unreasonableness’ was later recognised as one of the grounds for 

judicial review of administrative decisions, alongside ‘illegality’ and ‘procedural 

impropriety’.298 It was also referred to as ‘irrationality’ – ‘It applies to a decision which is 

so outrageous in its defiance of logic or of accepted moral standards that no sensible 

person who had applied his mind to the question to be decided could have arrived at it.’299 

As Cohen shows, there were only a few sporadic cases in which ‘Wednesbury 

unreasonableness’ was accepted as sufficient grounds for interference with the decision 

of a public authority.300 Rather, judges aimed to emphasise that a public authority has 

wide discretion when exercising its given powers and that the courts would rarely 

intervene with its discretion. As Taggart states, irrationality was used as a ‘safety net’ by 

administrative lawyers, only if other more substantive grounds could not be reached, ‘and 

essentially counsel’s last resort’.301  

 

The influence of Wednesbury on the tort liability of public authorities started to 

become noticeable during the 1970s, approximately at the same time when judicial review 
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Appeal found the conditions of a planning permission ‘utterly unreasonable’ and therefore void, while citing 

the Wednesbury’s unreasonableness standard ([1964] 1 WLR 240 (CA) 248–249, 251). See also Backhouse v 

Lambeth LBC, where it was found that a housing authority’s decision to increase the rent of an unfit house 

by £18,000 a week was unreasonable according to the Wednesbury standard, and therefore void ([1972] 1 
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was formalised as a separate legal process in 1977.302 There were now two legal procedures 

in which courts were asked to review the decisions and alleged misconducts of public 

authorities. Carol Harlow described this phenomenon as ‘a clash of concepts’ – ‘legality 

versus liability’.303 In judicial review, the court would examine the lawfulness of a decision; 

if the decision were unlawful, the primary remedy would be an order – quashing order 

(certiorari), mandatory order (mandamus) or prohibition order (prohibition).304 In tort cases, 

courts would examine liability, mainly through negligence; if negligence was established, 

the primary remedy would be compensation. As Harlow notes, judges wished to avoid a 

clash between legality and liability, by making sure that when reviewing the decisions or 

conducts of a public authority, there was an ‘exact correspondence’ between negligence 

liability in private law and unlawful exercise of power in administrative law.305 Only later, 

as we shall see below, did it become apparent that such correspondence between these 

two bodies of law was not achievable.  

 

One of the first significant examples of applying administrative law concepts in 

tort law is the case of Home Office v Dorset Yacht.306 Seven Borstal boys were under the 

control and supervision of the Home Office at Brownsea Island. They escaped the island 

when the guards were asleep by boarding a yacht that belonged to the claimant and 

damaged it. The claimant brought an action against the Home Office for failing to 

supervise and control the boys, especially given their criminal records. The House of 

Lords ruled in favour of the defendant, holding that the Home Office were negligent for 

failing to supervise the boys adequately. 

 

For our purposes, the reasoning of the House of Lords is more important than 

the outcome. Lord Reid referred to the possibility of imposing liability on public 

authorities when the alleged misconduct was within their discretionary powers. In such 
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cases, he stated that ‘errors in judgment’ would not suffice to establish a claim in tort. 

Liability would be established only if the court concludes that ‘the discretion is exercised 

so carelessly or unreasonably’, in which case ‘Parliament cannot be supposed to have granted 

immunity to persons who do that’.307 The novelty here was the intensifier element of ‘so 

carelessly or unreasonably’, which clearly resembles the Wednesbury standard of ‘so 

unreasonable that no reasonable authority could ever have come to it’.308 While the court 

in East Suffolk Rivers already clarified that not every obligation a public authority or a private 

individual have necessarily lead to recognising a duty of care in private law, Lord Reid 

employed a different standard which applies only to liability claims against public 

authorities that perform discretionary tasks. If they act (or fail to act) within their given 

discretion, liability would not be imposed. However, Lord Reid stated that ‘the present 

case does not raise this issue because no discretion was given to these Borstal officers. 

They were given orders which they negligently failed to carry out’.309  

 

Lord Diplock concluded that a pre-condition for deciding questions concerning 

the liability of public authorities in tort was that the act in question was committed ultra 

vires, directly implementing public law notions into private law: 

 

Over the past century the public law concept of ultra vires has replaced 

the civil law concept of negligence as the test of the legality… [The 

court’s] function is confined in the first instance to deciding whether 

the act or omission complained of fell within the statutory limits 

imposed upon the department's or authority's discretion. Only if it did 

not would the court have jurisdiction to determine whether or not the 

act or omission, not being justified by the statute, constituted an 

actionable infringement of the plaintiff's rights in civil law.310 

 

With regard to the specific case, Lord Diplock held that it should be decided in trial 

whether the officers who allowed the borstal boys to escape acted against to the 

instructions given to them by the Home Office. If so, their failure to stop the boys from 

escaping would not be considered intra vires and the case would therefore be justiciable. 
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Whether liability could be established would then depend on the ordinary principles of 

negligence.311  

 

Following Dorset Yacht, the House of Lords in Anns v Merton312 continued with 

implementing public law concepts into tort law. In Anns, the claimants were lessors of 

several apartments that were damaged due to structural movements in the building. It 

was later discovered that the foundations of the building were not sufficiently deep – they 

were 2 feet 6 inches deep instead of 3 feet. The claimants brought an action against the 

council. According to the relevant act and bylaws, they argued that the council was legally 

responsible for carrying necessary inspections to ensure that the building was constructed 

according to the plans that the authority previously approved. Because they failed to do 

so, harm was caused to the building, and the council should compensate them for the 

loss they suffered as a result. It was not clear whether an inspection was made.313 The 

claimants argued that either way, the defendant was negligent – ‘if any inspection was 

made then it was carried out negligently, and that if no inspection was made that in itself 

was negligent’.314  

 

Lord Wilberforce articulated a two-stage test to recognise new duties of care in 

negligence. First, following Lord Atkin’s neighbourhood principle in Donoghue v Stevenson, 

‘a sufficient relationship of proximity’ is needed between the defendant and the claimant, 

where ‘in the reasonable contemplation of the former, carelessness on his part may be 

likely to cause damage to the latter’.315 Second, there are no additional ‘considerations 

which ought to negative, or to reduce or limit the scope of the duty…’.316 When discussing 

the second stage in the context of public authorities, Lord Wilberforce held that there 

should be a distinction between different powers the authority possesses. He then 

articulated what was later referred to as the ‘policy/operational test’:  

 

Most, indeed probably all, statutes relating to public authorities or 

public bodies, contain in them a large area of policy. The courts call 
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this ‘discretion’ meaning that the decision is one for the authority or 

body to make, and not for the courts. Many statutes also prescribe or 

at least presuppose the practical execution of policy decisions: a 

convenient description of this is to say that in addition to the area of 

policy or discretion, there is an operational area… It can safely be said 

that the more ‘operational’ a power or duty may be, the easier it is to 

superimpose upon it a common law duty of care.317 

 

When applying this test and given that it was not established whether the council 

inspected the property or not, Lord Wilberforce distinguished between two different 

powers the authority had: First, the power to design its policy regarding the inspection of 

properties, including ‘how many inspectors, with what expert qualifications, it should 

recruit, how often inspections are to be made [and] what tests are to be carried out…’.318 

Second, its operational power when executing its policy and inspecting a specific property. 

The first power allows a wide range of discretion but not endless discretion: ‘to say that 

councils are under no duty to inspect, is not a sufficient statement of the position. They 

are under a duty to give proper consideration to the question whether they should inspect 

or not.’319 The second power is operational – if the authority inspected the property, then 

‘On principle there must surely be a duty to exercise reasonable care’.320  

 

The next part of Lord Wilberforce’s judgement is admittedly more confusing. 

After articulating the distinction between policy and operational issues, he added that 

‘Although this distinction between the policy area and the operational area is convenient, 

and illuminating, it is probably a distinction of degree; many “operational” powers or 

duties have in them some element of “discretion”.’321 As for the specific case and 

operational nature of conducting a specific inspection, Lord Wilberforce held that ‘this 

duty, heavily operational though it may be, is still a duty arising under the statute. There 

may be a discretionary element in its exercise – discretionary as to the time and manner 

of inspection, and the techniques to be used. A plaintiff complaining of negligence must 

prove, the burden being on him, that action taken was not within the limits of a discretion 
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bona fide exercised, before he can begin to rely upon a common law duty of care.’322 

However, if both policy and operational matters are discretionary, and if the claimant 

needs to show that the authority exceeded its discretion in both options, it was not quite 

clear what was the purpose of distinguishing between policy and operational matters to 

begin with. 

 

During the first decade after Anns, the ruling was mostly criticised by scholars 

and judges alike for allowing new duties of care to be recognised too easily, especially in 

the context of public authorities.323 In principle, however, Anns’ two-stages test was 

allegedly narrower than Donoghue’s neighbourhood principle – the first limb was essentially 

the neighbourhood principle, and additional policy reasons could only lead to rejecting a 

duty of care when the neighbourhood principle applies, rather than to recognising one 

when the neighbourhood principle does not apply. Over-widening the concept of duty 

was primarily the result of the way in which the test was applied in Anns, rather than the 

test itself. As noted by the High Court of Australia in Council of the Shire of Sutherland v 

Heyman324 and later by the House of Lords in Murphy v Brentwood,325 it was at least doubtful 

whether the harm caused to the claimant in Anns was harm to property and not pure 

economic loss which is generally not actionable in tort. The lack of a comprehensive 

discussion regarding the nature of the loss and the ordinary principles of tort law that 

might apply, in addition to Lord Wilberforce’s observation that ‘it is not necessary to 

bring the facts of that situation within those of previous situations in which a duty of care 

has been held to exist’326 to recognise a new duty, gave the impression that foreseeability 

of harm was sufficient to recognise a duty, unless there were policy reasons to negate it.327     
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A good example of how Anns over-widened the concept of duty is Lavis v Kent 

County Council.328 There, the Court of Appeal discussed the liability of a county council for 

not putting a warning sign before a dangerous junction, thus allegedly causing the 

claimant to injure himself in a car accident. When discussing whether a duty of care should 

be recognised, Steyn LJ focused entirely on the policy/operational distinction, holding 

that evidence needed to be heard before concluding whether the matter was operational 

or one of policy.329 When ‘Trying to put some flesh on the bones’, he held that trial court 

should examine whether it was the council’s policy not to erect any new warning signs or 

whether it was a specific operational decision of the council’s engineer, not to put the 

specific warning sign in question. He then added: ‘If it is then found that the road engineer 

acted carelessly and overlooked a dangerous junction, that may arguably in principle give 

rise to liability.’330  

 

Steyn LJ did not consider questions of proximity or foreseeability of harm.331 

Most significantly, like in Anns, it was not mentioned that there is generally no duty in 

tort for a failure to confer a benefit and that putting a warning sign seemed to be such a 

benefit.332 Accordingly, when the case returned to the trial court, Judge Previte held that 

the matter was operational and then moved to examine whether the duty was breached.333 

There was again no consideration of proximity, foreseeability of harm or other principles 

of tort law with regard to recognising a duty of care. The operational character of the 

misconduct was sufficient to assume that a duty existed. 

 

However, the courts’ concern with a ‘a too literal application’334 of the two-stage 

test led to significantly raising the bar for negligence claims against public authorities. 

Though Anns was criticised for over-widening the scope of duty, in practice it opened the 

door for new external considerations that were only used to negate the possibility of 

liability.    
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First, the courts clarified that Anns’ policy/operational distinction was a test of 

justiciability, mostly aimed to explain why policy issues should not be addressed by the 

courts.335 The fact that a specific power in question was one of policy was a sufficient 

reason to reject a duty of care, but the fact that the power was operational was insufficient 

to recognise one. This was especially notable in Murphy, where the House of Lords held 

that Anns was wrongly decided on its merits and that there was generally no duty of care 

when a council performs its (operational) power to examine the safety of a property.336 

Though Anns’ tests remained valid after Murphy, it was clear that characterising the 

misconduct as operational might make the case justiciable, but it was not a sufficient 

reason to conclude that a duty existed.  

 

Second, when interpreting the additional considerations that should be taken into 

account when applying the second stage of the Anns test, courts started applying different 

policy considerations that apply specifically to public authorities to negate the possibility 

of a duty of care.337 Most notably, in Hill v Chief Constable of West Yorkshire,338 the House 

of Lords discussed a negligence claim made against the police, for carelessly failing to 

protect the claimant from murder.339 After rejecting the claim based on the ordinary tests 

of negligence, Lord Keith noted regarding the second stage of the Anns test, that 

‘Application of that second stage is… capable of constituting a separate and independent 

ground for holding that the existence of liability in negligence should not be 

entertained’.340 As part of the second stage, it was suggested, in obiter dictum, that the 

court should examine whether ‘the general public interest’ supports liability.341 Lord Keith 

then provided several reasons – some were addressed in Chapter 2 – for why the police 

should not be liable in such cases.342 First, liability would lead to ‘a detrimentally defensive 
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frame of mind’343 – what was later described as ‘overkill’344 – thus damaging the police’s 

capability of doing their job. Second, police investigations entail taking many complicated 

discretionary decisions that courts should not ‘take into question’.345 Third, as part of the 

legal proceedings, the police would have to divert their resources – time, money, and 

manpower – from performing their main task of stopping crimes, to defend their legal 

case in court. Given those reasons, Lord Keith concluded that the police should be 

‘immune from an action of this kind.’346 

  

The combination of justiciability and policy reasons reached a certain peak in X 

v Bedfordshire.347 The court discussed several cases, one of them being a negligence claim 

brought against Bedfordshire for failing to protect children from the abuse they suffered by 

their parents.348 If Anns was mostly interpreted until then as limiting liability for policy 

issues,349 Lord Browne–Wilkinson extended the rules of justiciability to operational 

matters as well. He held that operational powers would only be justiciable if the authority 

acted ‘so unreasonably’ that it exceeded its discretion, thus implicitly referring to 

Wednesbury and allowing only a small margin of justiciability. Moreover, when discussing 

policy issues, the court could not even decide whether the authority exceeded its 

discretion – ‘If the factors relevant to the exercise of the discretion include matters of 

policy, the court cannot adjudicate on such policy matters and therefore cannot reach the 

conclusion that the decision was outside the ambit of the statutory discretion.’350 Given 

that the power in question was operational, and because it was not clear, before trial, 

whether the authority acted ‘so unreasonably’, the case was dismissed based on different 

policy considerations. While applying the reasons that were provided in Hill for negating 

a duty of care, Lord Browne-Wilkinson added similarly that recognising a duty in such 

cases would ‘open the floodgates of litigation’, leading to unnecessary spending of public 

funds.351 
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Lord Browne-Wilkinson followed the same path of Lord Diplock in Dorset Yacht 

and Lord Wilberforce in Anns of attempting to harmonise administrative law and tort 

law. Rules that were developed to determine the validity of a decision made by a public 

authority in administrative law – ultra vires in Dorset Yacht, irrationality in Bedfordshire and 

a bit of both in Anns – were now used as means of examining liability for wrongful acts 

and omissions in tort law. Above everything else, these tests did not fit within tort law. 

Not every misconduct could be traced back to an administrative decision, and more 

importantly, the idea that a lawful decision (in administrative law) could not establish a 

wrongful misconduct (in tort law) was not entirely clear. For example, with private 

individuals, it is not unusual for a certain legal behaviour (in criminal law) to establish a 

wrongful misconduct (in tort law).352 Different areas of the law have a different structure 

and are comprised of different underlying concepts.353 They can therefore address similar 

scenarios differently. Perhaps most paradoxically, as noted by Fairgrieve,354 Lord Browne-

Wilkinson’s application of the policy/operational distinction and of irrationality, came 

after he warned against a mix between public law and private law. While referring to Lord 

Diplock’s use of the ultra vires doctrine in Dorset Yacht, he stated that it was not ‘helpful 

or necessary to introduce public law concepts as to the validity of a decision into the 

question of liability at common law for negligence’.355 The same argument applies to Lord 

Browne-Wilkinson’s use of irrationality in Bedfordshire. 

 

It should be mentioned that the interpretation given by Lord Browne-Wilkinson 

to Anns’ policy/operational test was partially the result of Lord Wilberforce’s confusing 

use of the term ‘discretion’. As mentioned above, Lord Wilberforce stated that both 

policy and operational powers have a discretionary element and that for a duty of care to 

exist in either possibility, the claimant needs to show that the defendant exceeded its given 

discretion. To show that the authority exceeded its discretion in public law, one would 

need to show that it acted irrationally. However, as stated above, only rarely have the 

courts reached such a conclusion. It was de facto a way for the courts to emphasise that 

 
352 For example, a doctor would be liable in tort if they acted below the ‘standard of competent professional 
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they would seldom interfere with the discretion of a public authority.356 Lord Wilberforce 

did not explicitly refer to Wednesbury. It seems that he intended to create a more flexible 

test, according to which ‘the more ‘operational’ a power or duty may be, the easier it is to 

superimpose upon it a common law duty of care.357 However, given that public law’s 

unreasonableness did not allow for such flexibility, the result was quite different.358 As 

Harlow concluded shortly after Anns, it was ‘an incredibly complex reasoning process 

which actually undermined the purpose of the “discretionary/operational” 

classification’.359  

 

If one strictly follows the interpretation of the policy/operational distinction, the 

result will not make much sense – if both policy and operational powers are subjected to 

Wednesbury unreasonableness, then both limbs of the test lead to the same result, thus 

defeating the purpose of the distinction. Perhaps this is the reason why Lord Browne-

Wilkinson added that while operational matters would be subjected to Wednesbury, matters 

of policy would be non-justiciable per se. However, the latter part has no mention in 

Anns. On the contrary – Lord Wilberforce held that while the power to inspect was one 

of policy and that the council had wide discretion in deciding how to exercise it, ‘They 

[were] under a duty to give proper consideration to the question whether they should 

inspect or not. Their immunity from attack, in the event of failure to inspect, in other 

words, though great is not absolute.’360  

 

In addition, the idea that policy matters were to be excluded per se from judicial 

intervention was inconsistent with Wednesbury itself and its interpretation in public law. 

Wednesbury was a case that regarded a policy decision made by a local authority. In public 

 
356 Even later, when the courts started to widen the scope of scrutiny of an authority’s discretion in public 

law, it was mostly for cases that involved human rights violations. See for example Bugdaycay v Secretary of 

State for the Home Department [1987] AC 514 (HL); R (Daly) v Home Secretary [2001] 2 AC 532 (HL). 

Throughout the years, some judges doubted the general applicability of Wednesbury, but mostly in obiter 

dictum. See for example Lord Cooke who stated as follows: ‘the day will come when it will be more widely 

recognized that [Wednesbury] was an unfortunately retrogressive decision in English administrative law, in 

so far as it suggested that there are degrees of unreasonableness and that only a very extreme degree can 

bring an administrative decision within the legitimate scope of judicial invalidation.’ (Daly 540) 
357 Anns (n 312) 754.  
358 Already before Bedfordshire, commenters criticised Lord Wilberforce’s use of ‘discretion’ in Anns. See 

Harlow, Compensation and Government Torts (n 303) 54–57; Bailey and Bowman, ‘A Cuckoo in The Nest’ (n 

323) 437–439. Both remark that Lord Wilberforce’s use of ‘discretion’ was not clear enough and that it 

seems that he did not mean the term to be used in its strict public law sense.  
359 Harlow, Compensation and Government Torts (n 303) 55–56.  
360 Anns (n 312) 755. 
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law, following Wednesbury, policy decisions would be subjected to Wednesbury 

unreasonableness. The idea that they would be completely outside the scope of judicial 

review was not part of the developing rules of administrative law. As Lord Diplock held 

in GCHQ several years before Bedfordshire, ‘whether a decision falls within this category 

[of irrationality] is a question that judges by their training and experience should be well 

equipped to answer, or else there would be something badly wrong with our judicial 

system’.361 However, in tort law, following Anns and mostly Bedfordshire, a policy decision 

would be regarded non-justiciable per se, while operational matters would be subjected to 

Wednesbury unreasonableness. It was not clear why Wednesbury should apply, to begin with, 

in negligence cases. It was even less clear why it should apply in a more restrictive way 

than in public law.  

 

The result of Bedfordshire regarding justiciability was as follows: when discussing 

claims of negligence against public authorities, the court should first examine whether the 

alleged misconduct fell within the authority’s policy powers. If the answer was affirmative, 

the case should be dismissed without further examining the authority’s discretion. If the 

claim regarded the authority’s operational powers, the case would be justiciable only if 

the authority exceeded its discretion by acting irrationally. Hence, for a matter to be 

justiciable, the court needed to establish that the authority exceeded its discretion before 

establishing that a duty exists. However, it is difficult to see how one could examine 

whether the authority acted ‘so unreasonably’ separately from discussing the standard of 

care expected under the circumstances. That would require establishing that a duty was 

breached before concluding that a duty even existed, and if so, what was its scope. As 

noted by Seddon shortly after Anns was decided – and before the rules of justiciability 

became even more strict in Bedfordshire – ‘This leaves the plaintiff in a logical limbo’.362 It 

became extremely challenging to apply the rules of justiciability or to make sense out of 

them.  

 

Due to the confusion caused by the policy/operational test, courts often 

preferred to go around the rules of justiciability and avoid the complexities they entailed. 

 
361 GCHQ (n 298) 410. 
362 Nicholas Seddon, ‘The Negligence Liability of Statutory Bodies: Dutton Reinterpreted‘ (1978) 9 FL Rev 

326, 336. See also Brodie v Singleton Shire Council (2001) 180 ALR 145 (High Court of Australia), where the 

court concluded that irrationality in public law raises a question of law while breach in tort is essentially a 

question of facts and that the two concepts could not be used interchangeably.   
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They did so in several ways. First, as we saw in Bedfordshire, by holding that a duty of care 

should not be recognised due to various policy reasons, thus not needing to examine 

whether the authority exceeded its discretion. Second, by holding that a duty of care 

should not be recognised due to well-established principles of tort law, mainly that there 

is generally no liability for omissions363 and no liability for pure economic loss,364 thus 

again not needing to examine whether the authority exceeded its discretion. 

 

Third, by not applying the doctrine. As mentioned by Bailey and Bowman,365 Lord 

Wilberforce in Anns did not limit applying the policy/operational doctrine only to 

recognising new duties of care. This was especially clear once the courts recognised that 

the policy/operational distinction was one of justiciability – if the idea was that courts 

were reluctant to interfere with the discretion of a public authority by imposing liability 

in tort, there was no reason to limit its applicability only to new duties of care or only to 

negligence cases. However, in practice, courts wished to avoid applying to doctrine in 

scenarios where it was previously recognised that liability arises. For example, when a 

local authority tried to avoid liability for nuisance due to the rules of justiciability, the 

Court of Appeal held that ‘this submission runs quite contrary to the established principle 

that a public body… is not authorised to create nuisance to affect private rights unless 

compensation is provided’.366 When discussing ‘private like’ duties of public authorities, 

such as taking reasonable care to avoid causing harm to road users or taking reasonable 

care when providing medical services, a duty of care would be recognised without 

applying the policy/operational distinction.367  

 
363 See for example Capital & Counties v Hampshire County Council [1997] QB 1004 (CA). There, the Court of 

Appeal discussed 4 different cases that regarded the liability of the fire brigades for failing to put off a fire. 

While the parties raised different arguments about the application of the policy/operational distinction, the 

court did not discuss it. Instead, the court held that only when the fire brigades caused additional loss to 

the claimant’s property by trying to put off a fire, as was in two of the cases where the fire brigades turned 

off the sprinklers, they will be liable for carelessly causing such loss. Otherwise, as was in the other two 

cases, the fire brigades will not be liable for failing to put off a fire. The court referred to East Suffolk (n 

284), clarifying that a defendant would ordinarily be liable for causing ‘fresh injuries’, not for failing to 

protect the claimant from injuries that would have occurred regardless of the defendant. See similarly Stovin 

(n 332). It should be noted, though, that in addition to stating that there is generally no liability for omissions 

in tort law, the majority in Stovin stated that no duty should be recognised because it was not shown that 

the authority acted irrationally. 
364 Murphy (n 325). 
365 Bailey and Bowman, ‘A Cuckoo in The Nest’ (n 323) 437. 
366 Page Motors v the Borough Council of Epsom and Ewell [1981] 7 WLUK 105 (CA). See additional examples in 

Bailey and Bowman, ‘A Cuckoo in The Nest’ (n 323) 453–454. 
367 Marshal v Osmond [1983] QB 1034 (CA); Aldridge v Metropolitan Police (CA, 6 March 1998). See also 

Fairgrieve and Squires (n 265) 42–43. 
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The ‘policy/operational’ distinction and ‘policy reasons’ were identified by the 

courts as separate doctrines: the first, as part of analysing justiciability; the second, as part 

of analysing duty of care. However, when discussing the liability of public authorities, they 

were one and the same. In both doctrines, the idea was that there was something different 

about a public authority that led to the conclusion that a separate set of norms should 

apply to it when it serves as a defendant in negligence claims; and in both doctrines, this 

‘public nature’ would primarily exclude liability. When discussing a matter of policy, the 

issue was not justiciable due to the policy/operational distinction. When discussing an 

operational matter, there was a slim possibility that the matter would be justiciable. In 

such cases, the courts would often use policy reasons to exclude liability.368 Both doctrines 

were used alternatively to deny the liability of public authorities in negligence, whether it 

was the liability of the police,369 social services,370 highway authorities,371 or others.372 Only 

seldom would the courts suggest that additional policy considerations which support 

imposing a duty should be balanced against those that support its rejection.373  

 

As we saw in Chapter 2, the use of policy arguments to negate a duty of care is 

generally at odds with a corrective justice analysis because such arguments are incoherent 

and do not derive from the structure of tort law. Analysing the policy/operational 

doctrine is slightly different. The idea that policy matters could not establish liability might 

be supported by a corrective justice analysis, but only to an extent. As we shall see mostly 

in the following chapters, additional duties are recognised in tort law when discussing a 

special relationship in which one party assumes responsibility, mostly to take reasonable 

 
368 Bedfordshire (n 263); Takaro (n 323); Hill (n 323). 
369 Hill (n 323); Osman v Ferguson [1993] 4 All ER 344 (CA). 
370 Bedfordshire (n 263). 
371 Stovin (n 332).  
372 Rich v Bishop [1996] AC 211 (HL) 239–240 (insurance costs were stated as a reason to reject a duty of 

care of a classification society to cargo holders); Tidman v Reading Borough Council [1994] 3 PLR 72 (QB) 

(holding that a local council, as a public authority, owes its obligations to the public rather than to a specific 

individual and therefore does not owe the latter a duty of care when providing him with planning 

permission or advice how to get such permission); Claire (Smith) v Secretary of State for Health [2002] EWHC 

200 (QB) [93] (the decision of the secretary of state not to warn the public from the risks of giving aspirin 

to children was found non–justiciable). 
373 See for example Swinney v Chief Constable of Northumbria Police Force [1997] QB 464 (CA) 484. The case 

dealt with the negligence liability of the police for failing to protect the claimants who served as their 

informers. The court held that Hill’s policy reasons were not a sufficient reason to deny a duty of care and 

that other policy reasons, such as protecting informers, should also be considered at trial against Hill’s 

considerations before concluding whether a duty was owed to the claimants. See also Lord Nichols ’ 

minority opinion in Stovin (n 332) 939–940. 
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care, towards another individual.374 In such scenarios, where liability derives from 

assumed responsibility towards someone, it is most likely that a policy matter, by itself, 

would be insufficient to establish a duty. Given that obligations can only be understood 

relationally, it is not that policy matters are specifically excluded from liability but rather 

that they were not “included” to begin with.  

 

However, because the court in Anns was not entirely clear about how to apply the 

policy/operational distinction, and most especially due to the development of the 

distinction later in Bedfordshire, the tests of justiciability could not be justified from a rights-

based perspective. Applying irrationality as a pre-condition to operational matters meant 

that liability could be excluded even though the ordinary tests of negligence would have 

resulted in liability. The underlying assumption when applying irrationality to operational 

matters performed by public authorities (and not to private entities), was that there was 

something different about a public authority that supports a different treatment and a 

narrower regime of liability. That ‘something different’ was a policy consideration which 

derived from the public nature of the authority regardless of the relationship it had with 

the specific claimant, though the use of policy considerations was not as explicit as it was 

when examining a duty of care.375 

 

To conclude this part of the chapter, what began – or at least was viewed at the 

time – as a claimant-friendly development with regard to negligence liability of public 

authorities, quickly turned into the exact opposite. Cases could be stricken out for lack 

of justiciability or due to different policy reasons, and either way, it was for the same 

reason – the defendant was a public authority performing its public powers and therefore 

should not be liable in tort, regardless of the actual relationship it had with the claimant. 

These developments could not be justified in a corrective justice analysis of tort law. By 

focusing on the public nature of the defendant as a decisive reason to deny liability, the 

courts disregarded the claimant and the harm they suffered. They also failed to articulate 

coherent legal principles according to which such negligence claims should be decided. 

It was never clear how should irrationality be applied in tort litigation, why should the 

public nature of the authority only support dismissing new duties of care rather than 

 
374 Hedley Byrne (n 288); Arthur Ripstein, Private Wrongs (HUP 2016) 99–101. 
375 cf Allan Beever, Rediscovering the Law of Negligence (Hart Publishing 2007) 337–340. See the discussion 

which was held in this regard in Chapter 2 of this thesis. 
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imposing them, or what makes certain obligations ‘public’, distinguished from ‘private 

like’ obligations of the authority that were still subjected to ordinary tort law.376    

 

As will be argued throughout this thesis, it was not a coincidence that the further 

the law has shifted from a rights-based approach, the less it offered coherent legal tools 

to decide negligence claims against public authorities. Tort law, to which public 

authorities are subjected like any other private entity, cannot accommodate policy 

considerations used to impose or deny liability based on some characteristics of one of 

the parties that do not apply to the other party while disregarding the relationship 

between them. In other words, the attempt to create a ‘public law of tort’, in which the 

public nature of the defendant plays a significant role when deciding negligence claims 

against it, did not fail simply because the legal doctrines judges tried to articulate were 

not good enough. It failed because, given the structure of tort law, it could not have 

succeeded to begin with. 

 

3.4     2000s onwards – Back to Dicey 

 

Between the 1970s and the beginning of the 2000s there were two main ways in which 

the courts attempted to develop a ‘public law of tort’ – First, distinguishing between 

policy and operational matters, as part of a test of justiciability, and suggesting that 

Wednesbury unreasonableness should widely apply to claims against public authorities. 

Second, as part of examining new duties of care, the courts have considered different 

policy considerations to negate the existence of such a duty. Both methods are gradually 

being abandoned, though as we shall see, they have not entirely disappeared.377         

 

 
376 The Law Commission suggested distinguishing between ‘truly public’ activities and ordinary activities 

performed by public bodies. Truly public activities were defined as activities that do not have ‘a direct 

private equivalent’. It was then suggested that such activities would be subjected to special liability rules 

while ordinary activities would be subjected to ordinary tort law. The suggestion was highly criticised. 

Among other things, it was argued that the public/private distinction is irrelevant to tort claims, and that it 

is not a workable legal tool (Law Commission, Administrative Redress: Public Bodies and the Citizen (Law Com 

CP No 187, 2008) 4, 76–77; Law Commission, Administrative Redress: Public Bodies and the Citizen (Law Com 

No 322, 2010) 31–34). See also the discussion of the Law Commission’s report in Chapter 2 of this thesis, 

text to n 231 – n 248.   
377 Possible explanations for this change of trend will be offered later in this chapter, when reviewing the 

impact that the Human Rights Act 1998 has had on negligence claims against public authorities.  
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A few years after Bedfordshire was decided, the House of Lords discussed another 

case involving the negligence liability of social services for failing to protect a child from 

abuse. In Barrett v Enfield London Borough Council,378 unlike in Bedfordshire, the alleged 

negligence of social services involved misconduct that took place after a decision to 

remove the child from his biological parents has been made. The child was placed in the 

local authority’s care and moved from one foster family to the other. The use of policy 

reasons was not rejected per se, but they were found less compelling under current 

circumstances. It was held that the decision to take away a child from his family, which 

was discussed in Bedfordshire, entailed much more discretion than deciding how to treat a 

child once he was already in the care of the social services, as in the given case. Under 

these circumstances, the fear of defensive administration was considered less 

substantial.379  

 

For the purposes of our review, the significance of Barrett was mainly in limiting 

the scope of the justiciability doctrine. After several cases in which courts doubted the 

added value of the distinction between policy and operational matters, the court in Barrett 

changed the application of the distinction in a way that would render more cases 

justiciable. That was especially notable in Lord Hutton’s opinion, who held that ‘provided 

that the decisions do not involve issues of policy which the courts are ill-equipped to 

adjudicate upon’, Wednesbury unreasonableness was an inadequate standard to deal with 

negligence cases, and it should not serve as a precondition for recognising a duty of 

care.380 Hence, while the distinction between policy and operational matters was not 

entirely abandoned, it was significantly narrowed. As Nolan states, the House of Lords in 

Barret has mostly ‘abandoned the Wednesbury unreasonableness requirement’,381 making it 

clear that the starting point in negligence cases against public authorities should be 

applying the ordinary law of negligence, while only matters of policy should be regarded 

non-justiciable. Several years later, the Court of Appeal in A v Essex County Council382 

reached a similar decision, holding that when the alleged misconduct regarded the 

 
378 Barrett v Enfield London Borough Council [2001] 2 AC 550 (HL) 560. 
379 ibid 568–569. 
380 ibid 586. Lord Slynn’s opinion was similar but less explicit. He held that ‘acts done pursuant to the lawful 

exercise of the discretion can, however, in my view be subject to a duty of care, even if some element of 

discretion is involved’ (ibid 572).  
381 Donal Nolan, ‘Varying the Standard of Care in Negligence’ [2013] CLJ 651, 659–660.  
382 [2003] EWCA Civ 1848, [2004] 1 WLR 1881. 
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operational way the authority executed its policy rather than the policy itself, the case 

should be justiciable.  

 

In Phelps v Hillingdon London Borough Council,383 the House of Lords went one step 

further than in Barrett in disregarding ‘special considerations’ that apply specifically to 

negligence claims against public authorities, by limiting the role of policy considerations 

when deciding whether a duty exists. The case considered, among other things,384 the 

liability of Hillingdon Council for the alleged negligence of an education psychologist 

who failed to diagnose the claimant with dyslexia. First, while referring to Barrett, Lord 

Slynn emphasised that unless ‘competing public interests’ were involved, the matter 

would be justiciable, and ordinary tort law would apply.385 Second, when examining the 

council’s vicarious liability for the alleged misconduct of the psychologist, Lord Slynn 

held that it was for the local authority to show that imposing liability would ‘interfere with 

the performance of the local education authority's duties that it would be wrong to 

recognise any liability on the part of the authority’. He then added: ‘it is not to be 

presumed and I anticipate that the circumstances where it could be established would be 

exceptional’.386 As for the duty of the psychologist to take reasonable care when 

diagnosing the claimant, that was a result of the psychologist assuming responsibility to 

the child and her parents to conduct the diagnosis with due care.387 Lord Slynn then held 

that this duty was breached and caused the claimant actionable loss for which she was 

entitled to receive compensation, as was decided by the trial court before the Court of 

Appeal reversed the ruling.  

 

Lord Slynn also added that it might be possible to impose direct liability on an 

education authority in negligence in similar cases. For example, when the authority 

‘appoints to carry out the duties in regard to children with special educational needs a 

psychologist or other professionals who at the outset transparently are neither qualified 

 
383 [2001] 2 AC 619 (HL). 
384 There were three additional appeals discussed by the court, all regarded alleged failures of local education 

authorities to provide adequate education services (ibid 643). Phelps was the primary one, while the decisions 

in the other cases referred to it.  
385 ibid 653. 
386 ibid 653. 
387 I will examine the topic of assumed responsibilities more closely in Chapter 4 and Chapter 5 of this 

thesis. 
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nor competent to carry out the duties’.388 Because liability was established through 

vicarious liability, there was no need to examine this possibility for Phelps. However, in 

Jarvis v Hampshire County Council, which was decided together with Phelps, Lord Slynn held 

that both vicarious liability and direct liability could be recognised after a trial would be 

held on the merits, based on the principles articulated in Phelps.389  

 

Another significant case is Gorringe v Calderdale Metropolitan Borough Council.390 

There, the House of Lords discussed the liability of the council for failing to repair a road 

thus allegedly causing a car accident. The alleged misconduct was held to be outside the 

scope of the statutory duty imposed on highway authorities of maintaining the highway,391 

and therefore the court discussed the possibility of negligence liability. Lord Hoffmann 

dismissed the case based on the previous precedent set by his judgment in Stovin v Wise,392 

according to which the scope of the duty that highway authorities owe to users of the 

road is determined by statute; beyond its statutory duties, a highway authority should 

generally not be liable in negligence, because tort law does not recognise liability for 

omissions of that kind.  

 

Most importantly, Lord Hoffmann clarified in Gorringe that the law which governs 

such cases is ordinary tort law.393 Given that tort law does not recognise liability for a 

failure to confer a benefit, it is ‘difficult to imagine a case in which a common law duty 

can be founded simply upon the failure (however irrational) to provide some benefit 

which a public authority has power (or a public law duty) to provide’.394 On the other 

hand, when ‘public authorities have actually done acts or entered into relationships or 

undertaken responsibilities which give rise to a common law duty of care… the fact that 

the public authority acted pursuant to a statutory power or public duty does not 

necessarily negative the existence of a duty’.395 Following Barrett and Phelps, Lord 

 
388 Phelps (n 383) 658. 
389 ibid 662.  
390 Gorringe (n 332). 
391 s 41(1) of the Highways Act 1980. I will discuss liability for breach of statutory duty later in this chapter. 
392 Stovin (n 332).  
393 The clarification was mostly needed, as Lord Hoffmann recognised in Gorringe, given his obiter dictum 

in Stovin, where he noted that it might be possible in the future to recognise a duty of care based on an 

irrational failure of a public authority to perform its statutory powers (Stovin (n 332) 953).  
394 Gorringe (n 332) 1067. 
395 ibid 1068 (emphasis added). 
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Hoffmann’s opinion clarified that tort law and public law are different and there was no 

reason to harmonize the two.  

 

In Michael v Chief Constable of South Wales Police,396 the House of Lords again 

narrowed the role of policy considerations when deciding whether to impose a duty on 

the police for failing to protect a woman from domestic abuse. The Court of Appeal 

rejected the negligence claim brought by the claimant based on similar policy 

considerations to those previously used by the courts in Hill397 and Osman398. In the House 

of Lords, the majority affirmed the outcome of the Court of Appeal’s ruling, but for 

different reasons that disregarded the public characteristics of the defendant. Lord 

Toulson held that common law generally avoids imposing liability for pure omissions and 

is consequently reluctant to impose liability on third parties for failing to prevent harm 

caused by another. He then reviewed the exceptions to this general rule – that I will 

address in the following chapters of this thesis – and explained why they did not apply 

under the circumstances of the case. 

 

 Lord Toulson mostly rejected the use of policy considerations in such claims, 

holding that the court is ill-equipped to deal with them. However, to support his 

conclusion, he emphasised the importance of budgetary considerations in liability claims 

against public authorities: ‘The payment of compensation and the costs of dealing with 

claims, whether successful or unsuccessful, would have to come either from the police 

budget, with a corresponding reduction of spending on other services, or from an 

increased burden on the public or from a combination of the two.’399  

 

The minority judges also accepted that the ordinary law should apply, though they 

reached a different conclusion. Lord Kerr found that a duty of care should be recognised 

because there was sufficient proximity between the parties.400 Lady Hale joined his 

 
396 [2015] UKSC 2, [2015] AC 1732. 
397 Hill (n 323). 
398 [1993] 4 All ER 344 (CA). I will discuss Hill and Osman in more details in Chapter 5. It should be noted 

that in Michael, the claimant also argued that the defendant violated the Human Rights Act 1998 by 

breaching article 2 of the Convention that protects the right to life, and the CA allowed this to continue to 

trial. The Supreme Court affirmed this part of the ruling unanimously; see text to n 460 below. 
399 Michael (n 396) 1765. 
400 ibid 1781. 
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opinion, adding that imposing liability on the police could also perhaps lead to needed 

improvements in their response to domestic abuse cases.401  

 

Another case about the negligence liability of the police shortly after Michael was 

Robinson v Chief Constable of West Yorkshire Police.402 During a police chase, two police 

officers struggled with a suspect, thus accidentally knocking down the claimant, a 76-year-

old lady who happened to be there. She later brought a claim in negligence against the 

police for the personal injuries she suffered because of the incident. The claim was 

dismissed and so was the appeal to the Court of Appeal. While the Court of Appeal found 

that the police were negligent, it was held that the police were immune from such claims 

due to different policy reasons.  

 

The Supreme Court accepted the appeal, holding that such policy considerations 

were irrelevant when determining whether a duty existed in that case. More broadly, the 

court stated that policy considerations are considered as part of the third limb of Caparo,403 

when examining whether it was ‘fair, just and reasonable’ to impose a duty of care. 

However, when dealing with well-established duties of care, there was no need to re-

examine that question. Because the claimant suffered from physical harm caused by a 

positive act – the police officers knocked her down – and because the officers should 

have foreseen the risk of injury to innocent pedestrians under the specific circumstances, 

they owed her a duty of care.404  

 

If ‘hard cases make bad law’, Robinson exemplifies the mirror argument – ‘easy 

cases make good law’. As the Supreme Court stated, given well-established principles of 

tort law, there was no real difficulty in recognising that a duty of care existed. However, 

as the rulings of the trial court and the Court of Appeal in Robinson made clear, the case 

law regarding the negligence liability of public authorities has become so policy-oriented, 

that the courts sometimes struggled with applying simple principles of tort law. These 

policy considerations – mostly, budgetary constraints, defensive policing and diversion of 

resources – applied to the police itself, regardless of the harm it caused to the claimant or 

how it was caused. The Supreme Court minimised the effect of policy considerations in 

 
401 ibid 1785–1786. 
402 Robinson (n 264). 
403 Caparo (n 337). 
404 ibid 761. 
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negligence claims, by making clear that they do not override the ordinary principles of 

tort law and that unless a new duty of care was in question, they should not be considered. 

 

It seems fit to end this part of the chapter, both chronologically and normatively, 

with the decision of the Supreme Court in N v Poole Borough Council.405 Poole was another 

case that regarded the negligence liability of social services for a failure to protect others 

from abuse; I will review this case in more length in Chapter 5. For this chapter, it is 

sufficient to mention that the court cited Robinson and made clear that public authorities 

are subjected to the ordinary principles of tort law. Therefore, they cannot be exempted 

from liability only due to policy reasons that focus solely on their public characteristics. 

Lord Reed then held that Bedfordshire ‘can no longer be regarded as good law in so far as 

it ruled out on grounds of public policy the possibility that a duty of care might be owed 

by local authorities or their staff towards children with whom they came into contact in 

the performance of their functions…’.406 While the court rejected the specific claim, the 

ruling was not established on the public nature of the authority but rather on ordinary 

tort law that generally excludes liability for a failure to protect others unless specific 

circumstances justify imposing liability.  

 

When summarising this part of our review of the law, while the policy/operational 

distinction has lost most of its significance, it cannot be said that policy considerations 

are no longer relevant when the court considers whether to recognise a duty of care. As 

Stevens notes, Anns ‘disrupted the law, and its impact is still being felt’.407 Policy reasons 

are sometimes used to support the court’s conclusion, which is manifestly based on the 

ordinary principles of tort;408 and sometimes, similar to what we saw in the previous 

period, as conclusive reasons to reject a duty.409 However, the trend is quite clear, and 

much like what we saw in the first part of this chapter, negligence cases are mainly 

governed by the same principles that apply to private entities.410 Specifically, both Anns 

 
405 [2019] UKSC 25, [2020] AC 780. 
406 ibid 839.  
407 Stevens, Torts and Rights (n 327) 220. 
408 See eg Michael (n 396). 
409 See eg Brooks v Metropolitan Police Commissioner and others [2005] UKHL 24, [2005] 2 All ER 489; Smith v 

Chief Constable of Sussex Police [2008] UKHL 50, [2008] 3 WLR 593; and also Fairgrieve and Squires (n 265) 

195–196. 
410 Bailey notes that ‘It seems increasingly to have been accepted that the ordinary principles of negligence 

normally provide sufficient flexibility to ensure that an appropriate balance is maintained between claimant 

and defendant public authority that takes proper account of the latter's responsibilities to act in the public 
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and Bedfordshire, two of the most meaningful cases in the previous period, are no longer 

considered ‘good law’. In the following chapters, I will address the ordinary principles of 

tort law and examine how they apply to negligence claims against public authorities.  

 

3.5     Breach of Statutory Duty and the Human Rights Act 1998 

 

To get a better understanding of the negligence liability of public authorities in English 

law, the next part is devoted to other relevant areas of the law – the tort of breach of 

statutory duty and the Human Rights Act 1998.411 I will discuss both areas mainly in their 

relation to negligence claims against public authorities; as separate legal areas, they 

remain outside the scope of this thesis.  

 

In addition to specific differences between the two that will be notable from 

their review below, a significant difference regards their current practical importance in 

litigation against public authorities. As we shall see, breach of statutory duty is mainly a 

 
interest’ (Bailey (n 293) 156). Nolan concludes that ‘the courts have moved away from this express 

dependence on public law concepts towards a private law approach’ (Nolan, ‘Varying the Standard of Care 

in Negligence’ (n 381) 659–660). Fairgrieve and Squires also share this opinion (Fairgrieve and Squires (n 

265) 145–146). 
411 Another tort that could have been relevant here is misfeasance in public office. However, the 

requirement of malice has traditionally limited the scope this tort, to the degree that it almost completely 

disappeared from the case law (see Stevens, Torts and Rights (n 327) 242–243). In 2010, The Law 

Commission noted that the tort is ‘not fulfilling any useful purpose’ in liability claims against public 

authorities and suggested it should be abolished (Law Commission, Administrative Redress – Final (n 376) 

35–37). Having said that, Three Rivers DC v Bank of England (No 3) [2001] UKHL 16, [2003] 2 AC 1 

demonstrates the potential role this tort might have in liability claims against public authorities at some 

point in the future. The House of Lords discussed the liability of the Bank of England for wrongly granting 

a licence and for failing to revoke the licence of the Bank of Credit and Commerce International (BCCI) 

which collapsed and thus caused economic loss to thousands of debtors. The discussion focused on 

misfeasance in public office rather than on negligence. That allowed the court to avoid the question of duty 

of care, as the court accepted the holding of the first instance judge in this regard: ‘If an officer deliberately 

does an act which he knows is unlawful and will cause economic loss to the plaintiff, I can see no reason 

in principle why the plaintiff should identify a legal right which is being infringed or a particular duty owed 

to him, beyond the right not to be damaged or injured by a deliberate abuse of power by a public officer’ 

(ibid 193, Lord Steyn citing Clark J in [1996] 3 All ER 558 (CA) 584). The court focused on the mental 

state of ‘untargeted malice’ which is required to impose liability under the tort of misfeasance in public 

office. It was held that untargeted malice includes knowledge of the likely injury and knowledge of the 

unlawfulness of the act or omission. The court held that to prove untargeted malice it was sufficient to 

show subjective recklessness indifference on behalf of the specific public officer (rather than the reasonable one), 

with regard to both the likely injury (‘in the sense of not caring whether the consequences happen or not’) 

and the unlawfulness of its actions or omissions (ibid 191–192, 195–196, 230–231). Subsequently, it was 

concluded that the case should be returned to the Appellate Committee to discuss the question of whether 

the conditions of the tort are met in the present case, per the above ruling. 
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tort of the past, as the developments in negligence left very little room for this tort to 

develop. In contrast, the HRA is an important legal tool which completes negligence 

and provides different remedies that negligence does not.412  

 

3.5.1     Breach of Statutory Duty 

 

Public entities are subjected to different statutory obligations. Parliament defines the 

purposes for which a certain entity exists, its powers and its duties.413 If the legislation 

explicitly recognises the possibility of taking a civil action when such duties are breached, 

then tort claims for a breach of such statutory duty do not raise any difficulty. For 

example, s 41(1) of the Highways Act 1980 states that a highway authority is under a duty 

to maintain the highway, while s 58 holds that if the authority took reasonable care to 

secure the road, it should be a defence to a damages claim. A highway authority therefore 

owes users of the highway a duty in private law to take reasonable care of the highway, 

and if it breaches this duty thus causing harm to a user of the road, it is liable. Similarly, 

there is no difficulty if the legislation explicitly rejects the possibility of making a 

compensation claim. For example, the Medicines Act 1968 imposes different duties on 

different individuals with regard to supply and prescription of drugs. However, s 133(2)(a) 

clarifies that the various provisions cannot establish a civil action for compensation. 

 

Often the legislation does not explicitly mention whether the duties it imposes on 

the authority could establish a lability claim. It is then for the court to decide whether 

such a possibility exists. Since the late 19th century, courts started noting that for a 

statutory duty to generate a civil action, the legislation must indicate that Parliament 

 
412 Describing the HRA as important should not be understood as a normative claim with regard to the 

desirability of the act. The reason I refrain from making any normative argument regarding the act is, first 

and foremost, that the theory which this thesis supports has very little to say about the HRA or any other 

area of public law. As we shall see below, the most valuable thing that a corrective justice theory can 

contribute to the discussion is pointing out that the HRA is not part of private law, and therefore there is 

no reason to assume that an HRA claim and a negligence claim should reach similar results when applied 

to similar factual scenarios (though one does not necessarily need to be a ‘rights-fundamentalist’, to use 

Peter Cane’s terminology, to reach this conclusion – see, for example, Donal Nolan, ‘Negligence and 

Human Rights Law: The Case for Separate Development’ (2013) 76(2) MLR 286 (the terminology is 

borrowed from Peter Cane, ‘Rights in Private Law’ in Donal Nolan and Andrew Robertson (eds), Rights 

and Private Law (Hart Publishing 2012)).   
413 Throughout this thesis, to avoid confusion, I mainly use ‘duty’ when referring to ‘duty of care’ in tort 

law, rather than to other types of obligations one might have towards another. However, the tort of ‘breach 

of statutory duty’ refers to a ‘duty’ which is outside of private law, and therefore, for the purposes of this 

part, I will do the same.     
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intended for such a statutory duty to be actionable in a civil action.414 However, following 

the developments in negligence law, the articulation of modern negligence in Donoghue v 

Stevenson and its extension to assumed responsibilities later in Hedley Byrne v Heller,415 the 

tort of breach of statutory duty had little room to develop as a separate tort.  

 

When applied in the context of public authorities’ liability, the courts emphasised 

that the tort does not apply to discretionary powers a public body is given to achieve its 

purposes, but rather only to specific duties.416 This distinction raises two significant 

difficulties.  

 

First, as the court noted in Anns, though in a different context, there are almost 

no responsibilities that do not involve some sort of discretion. It seems that the case law 

in this regard is accordingly incoherent. For example, it is not clear why the responsibility 

of ‘making and maintaining’ a canal in Parnaby417 was considered merely an ‘an enabling 

or a permissive clause’,418 while a local authority’s responsibility of enforcing building 

regulations in Dutton v Bognor Regis UDC419 was considered a specific duty. Other 

suggestions of identifying whether statutory duties were actionable according to the 

positive, rather than negative, responsibilities they impose on the defendant,420 were 

rightly rejected.421   

 

Second, and perhaps more fundamentally, when discussing the responsibilities of 

public authorities, the terminology of ‘powers’ might be misleading. It is indeed a well-

established principle of tort law that having the power to do something does not mean 

that one is under a duty to exercise that power to help another individual. If I see a 

 
414 A highly cited case in this regard is Atkinson v The Newcastle and Gateshead Waterworks Company (1877) 2 

Ex D 441 (CA), where the court held that there was no reason to presume that Parliament intended to 

allow a member of the public to receive a monetary remedy for a breach of a statutory duty that was mainly 

aimed to determine the general duties of the defendant – there, a private corporation – towards the public 

at large. See more in Harlow, Compensation and Government Torts (n 303) 68; KM Stanton, Breach of Statutory 

Duty (Sweet & Maxwell 1986) 2–4; Fairgrieve and Squires 270; Paul Craig, Administrative Law (7th edn, Sweet 

& Maxwell 2006) 92; Fairgrieve, State Liability in Tort (n 354) 36–37. 
415 [1964] AC 465 (HL). I will discuss this case in more details in Chapter 4.  
416 Parnaby (n 262); Sheppard (n 281); Stanton (n 414) 4. 
417 Parnaby (n 262). 
418 ibid 407. 
419 [1972] 1 QB 373 (CA). 
420 Shelley v Cunane [1983] FSR 390 (CH). See also Stanton (n 414) 5–6. 
421 Garden Cottage Foods Ltd v Milk Marketing Board [1984] AC 130 (HL). 
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starving person in the street, I have the power to help them by giving them food. I might 

be regarded as a ‘better person’ if I give them food, but I am not legally obliged to do 

so.422 In contrast, those in East Suffolk Rivers who tried to repair the sea wall, were not 

acting as ‘good Samaritans’. They did so because that was their job. Broadly speaking, the 

powers given to any public body by the legislator are given to it for a certain purpose. 

The authority has an obligation towards the public at large to exercise its powers – though 

ordinarily with wide discretion – to benefit the public. Whether or not it amounts to a 

duty of care in private law is a different question, but it is never just a ‘power’. Thus, it is 

not always clear why or how the tort of breach of statutory duty should apply only to 

‘duties’ and not to ‘powers’.  

 

While the House of Lords held in LPTB v Upson423 that breach of statutory duty 

and negligence are distinct from each other and should develop separately,424 in practice 

there was little use for breach of statutory duty because it did not add much to the 

protection that negligence provided. While using the headline of ‘Parliamentary 

intention’, the reasons that the courts provided for not recognising a civil right of action 

in breach of statutory duty had little to do with Parliamentary intention and were often 

the same reasons that would have explained why liability would not be recognised in 

negligence. Most notably, it was often held that a public authority would not be liable for 

a breach of statutory duty because the duty it had was towards the public at large and not 

towards a specific individual.425 Negligence analysis would have reached the same 

conclusion for the same reason – unless a public authority owes a duty to a specific 

someone, no liability should be imposed. When the courts relied heavily on policy 

considerations to reject negligence claims against public authorities, as we saw above, 

similar considerations were mentioned to reject claims for breach of statutory duty.426 In 

 
422 Ernest Weinrib, ‘The Case for a Duty to Rescue’ (1980) 90 Yale LJ 247; Ernest Weinrib, The Idea of 

Private Law (OUP 2012) 153–154; Stelios Tofaris and Sandy Steel, ‘Negligence Liability for Omissions and 

the Police’ (2016) 75(1) CLJ 128, 143–144. 
423 [1949] AC 155 (HL).  
424 As Stanton shows, such approach was later denied in Canadian law, where breach of statutory duty was 

considered a specific type of negligence liability, often referred to as ‘statutory negligence’ (Stanton (n 414) 

26. In The Queen in the right of Canada v Saskatchewan Wheat Pool (1983) 143 DLR (3d) 9, the Canadian Supreme 

Court held that breach of statutory duty should not continue to exist as an independent tort. However, the 

breach of such duty could be used as non-conclusive evidence to establish negligence liability.  
425 Stanton (n 414) 40–43. Fairgrieve and Squires (n 265) 272–273. John Murphy, Christian Witting and 

James Goudkamp, Streets on Torts (13th edn, OUP 2012) 518.  
426 In Bedfordshire (n 263), Lord Browne-Wilkinson held that given the high level of sensitivity which is 

inherit to the role of the social services, Parliament could not have intended to allow a civil remedy for a 
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other cases, courts denied application of breach of statutory duty after liability was already 

imposed on the defendant through the tort of negligence for the same harm, so in essence 

the discussion was rather theoretical.427  

 

Also, when discussing the liability of public authorities, the cases in which liability 

for breach of statutory duty was recognised in the post-Donoghue world were few and 

disparate. It was challenging to see why these cases passed the test of ‘Parliamentary 

intention’ – even though Parliament was silent about the possibility of a compensation 

claim – while others did not. For example, it was not clear how Parliament allegedly 

intended to allow a civil action when a local council failed to ‘secure accommodation’ 

under the Housing (Homeless) Act 1977,428 but did not intend to allow a civil action when 

other public authorities breached their statutory duties by failing to adequately provide 

some sort of service to a specific member of the public, such as social services429 or 

education authorities.430 The presumptions that the courts created to interpret the 

intention of Parliament were also unhelpful.431 For example, a lack of alternative remedy 

was considered ‘unthinkable’ and therefore sufficient to recognise a civil action when a 

registrar failed to conduct an adequate search in a local land charges registry,432 while the 

same consideration was found to be irrelevant when discussing the failure of social 

 
breach of their statutory duties without explicitly mentioning this possibility in the legislation (ibid 730–

732, 747–748). When deciding whether a duty of care should be recognised in negligence, Lord Browne-

Wilkinson provided similar reasons for not recognising such a duty (ibid 739, 751.) In Stovin (n 332), Lord 

Hoffmann held that ‘If the policy of the Act is not to create a statutory liability to pay compensation, the 

same policy should ordinarily exclude the existence of a common law duty of care’ (ibid 953). 
427 See Knapp v Railway Executive [1949] All ER 508 (CA); Hartley v Mayoh [1954] 1 QB 383 (CA). Fairgrieve 

and Squires cite these cases to exemplify the restrictive application of the tort by interpreting the statute as 

one which intended to protect a certain group of individuals to which the claimant did not belong. 

However, they refrain from mentioning that in both cases liability was imposed on the defendants through 

negligence (Fairgrieve and Squires (n 265) 273).   
428 Thornton v Kirklees Metropolitan Borough Council [1979] QB 626 (CA). 
429 Bedfordshire (n 263) 747–748. 
430 ibid 767-771.  
431 Dugdale and Jones argue that as part of the test of Parliamentary intention, ‘The courts look to the 

construction of the statute, relying upon a number of ‘presumptions’ for guidance, but in practice there are 

so many conflicting presumptions, with variable weightings, that it can be extremely difficult to predict 

how the courts will respond to a particular statute’ (Anthony Dugdale and Michael Jones, Clerk and Lindsell 

on Torts (19th edn, Sweet & Maxwell 2006) [9.02]). See also Harlow who argues that the idea of 

Parliamentary intention is essentially fictional (Harlow, Compensation and Government Torts (n 303) 69). 

Similarly, Stanton states that the process of interpreting Parliamentary intention makes ‘the outcome of the 

cases extremely difficult to forecast’ (Stanton (n 414) 52). Salmond, Heuston and Buckley make a similar 

claim (John Salmond, RFV Heuston and RA Buckley, Salmond and Heuston on the Law of Torts (21st edn, 

Sweet & Maxwell 1996) 252). 
432 Ministry of housing v Sharp [1970] 2 QB 223 (CA) 266. 
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services to protect a child in risk.433 As Lord Denning MR concluded in Island Records Ltd 

v Corkindale, ‘the dividing line between the pro-cases and the contra-cases is so blurred 

and so ill-defined that you might as well toss a coin to decide it’.434 

 

There seems to be a consensus among commentors that the courts are taking a 

‘restrictive approach’ when applying the tort of breach of statutory duty to public 

authorities.435 For example, the Law Commission noted that the tort serves little 

pragmatic purpose, mostly due to this ‘restrictive approach’ taken by the courts which 

‘render(s) breach of statutory duty close to obsolete in many areas of the law’.436 While 

this critique is valid, it seems to miss the main issue. Given the developments in 

negligence, and unless Parliament has explicitly recognised the possibility of a civil action 

for the breach of a statutory duty, there is simply little room for a separate tort which 

essentially follows the same logical structure as negligence.437 As Stevens concludes, 

‘Where the legislation does not expressly create such a private right, the most natural 

assumption is that none was intended to be created.’438 From a rights-based perspective, 

the restrictive approach was therefore sensible. Tort law is not a mechanism to provide 

compensation for violations of public law and therefore, unless Parliament explicitly 

stated otherwise, a public law power or duty is not sufficient to recognise a duty in private 

law. However, if a public authority harms an individual’s body or property, or, as we shall 

see in the next chapters, if it fails to confer a benefit after it assumed responsibility 

towards a specific person to confer that benefit, a duty of care would be recognised. This 

 
433 Bedfordshire (n 263) 747–748. 
434 [1978] Ch 122 (CA) 134–135. 
435 The Law Commission, Administrative Redress – Consultation (n 376) 71–73. Fairgrieve and Squires (n 265) 

270; Craig, Administrative Law (n 414) 924; Stanton (n 414) 30. 
436 Law Commission, Administrative Redress – Consultation (n 376) 71. 
437 Allegedly, one significant difference regards the fault requirement – while negligence requires a careless 

behaviour, liability for breach of statutory duties is often strict (see LPTB v Upson (n 423). However, as 

Stanton shows, this description is not entirely accurate. Even when statute is interpreted as imposing strict 

liability, many of such obligations are qualified in a way which is similar to the requirement of fault. For 

example, s 14(1) of the Factories Act 1961 holds that the employer has a duty to safely fence any dangerous 

part of the machinery, unless the machinery was safe to use and did not require fencing. While the obligation 

is strict, the discretion that the employer has when concluding what should be considered safe or dangerous, 

suggests that liability in these cases is not that different from fault-based liability – if harm was caused due 

to the non-fencing of a non-dangerous machinery, liability would not be imposed (Stanton (n 414) 96–

113); See also Glanville Williams, ‘The Effect of Penal Legislation in the Law of Tort’ (1960) 23(3) MLR 

233, 235–240; Farigrieve and Squires (n 265) 284. It can be argued that the legislation is, to a certain extent, 

a specified statutory version of the standard of care in negligence (cf Saskatchewan Wheat Pool (n 424). 
438 Stevens, Torts and Rights (n 327) 223. 
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follows from analysing the ordinary principles of negligence; the breach of statutory duty 

adds very little value as a separate tort when discussing the liability of public authorities.439   

 

3.5.2     Human Rights Act 1998 

 

The Human Rights Act 1998 (HRA) allows for an individual whose rights under 

the European Convention on Human Rights (the Convention) have been violated, to 

bring an action against the relevant public authority in the domestic courts, rather than 

in the European Court of Human Rights (ECHR). Section 6(1) holds that ‘It is unlawful 

for a public authority [including courts and tribunals (s 6(3)(a))] to act in a way which is 

incompatible with a Convention right’. Damages are a possible remedy when a 

Convention right is violated, but they are to be given only when ‘the court is satisfied 

that the award is necessary to afford just satisfaction to the person in whose favour it is 

made’ (s 8(3)). When deciding questions that regard a violation of Convention rights (s 

2(1)) and specifically damages (s 8(4)), judges ‘must follow’ the body of law developed 

by the ECHR and the European Commission of Human Rights. 

 

The legislation raised various questions with regard to the ‘horizontal effect’ it 

has, or should have, on other areas of the law, tort law included. Given that courts were 

now obliged, like other public authorities, to refrain from violations of Convention rights, 

some believed, at least at first, that the common law would be developed to provide 

protection of Convention rights, in what would be a ‘move away from the traditional 

Diceyan model of the common law to a rights based system’.440 However, due to the 

 
439 There are some areas where the tort remains relevant. These are especially work-related legislations, that 

regard the responsibility of employers for their employees’ health and security (See Law Commission, 

Administrative Redress – Consultation (n 376) 71–72; Salmond & Heuston (n 431) 253–254). It is outside the 

scope of this thesis to discuss the correlation between negligence liability and breach of statutory duties 

outside the realms of liability of public bodies. 
440 Lord Justice Irvine, ‘The Development of Human Rights in Britain Under an Incorporated Convention 

on Human Rights’ [1998] PL 221, 229. For different early suggestions regarding how common law should 

– or must – be developed in accordance with the Convention see: Murray Hunt, ‘The Horizontal Effect of 

the Human Rights Act’ [1998] PL 423, 442; Gavin Phillipson, ‘The Human Rights Act, “Horizontal Effect” 

and the Common Law: A Bang or a Whimper?’ (1999) 62 MLR 824, 845; William Wade, ‘Horizons of 

Horizontality’ (2000) 116 LQR 217, 224. See also Alison Young, ‘Mapping horizontal effect’, in David 

Hoffman (ed), The Impact of the UK Human Rights Act on Private law (CUP 2011); François du Bois, ‘Social 

Purposes, Fundamental Rights and the Judicial Development of Private Law’ in Donal Nolan and Anrdew 

Robertson (eds), Rights and Private Law (Hart Publishing 2012); Nolan, ‘Negligence and Human Rights Law’ 

(n 412) 286–287; Robert Bagshaw, ‘Tort Design and Human Rights Thinking’ in David Hoffman (ed), The 

Impact of the UK Human Rights Act on Private law (CUP 2011). 



 109 

courts’ reluctancy to accept any general principle of horizontality,441 the discussion 

became more focused on possible specific implications of the HRA on the development 

of the common law – and less often, vice versa442 – in different areas of the law.443 With 

regard to negligence claims against public authorities, some argued that both negligence 

and the HRA should be developed in harmony, and when applied to similar factual 

scenarios they should generally lead to similar legal results.444  

 

Claimants had good reasons to argue in favour of such harmony. On the one 

hand, unlike the negative duties imposed in negligence, the convention – as it was 

interpreted by the ECHR – imposes various positive obligations on public authorities. 

Most significantly, the right to life (Article 2), the prohibition on torture (Article 3) and 

the right to respect for private and family life (Article 8) were all interpreted as to include 

a positive obligation on public authorities to protect individuals from harm caused by 

third parties.445 On the other hand, damages in the HRA are discretionary and in general 

lower than those given in common law,446 and the limitation period is shorter.447 Also, 

naturally, when certain events took place before the legislation came into force, claimants 

could not bring HRA claims when their convention rights were violated.448 Harmonising 

the two areas of the law would allow claimants to receive compensation when their 

Convention rights were violated, without the different restrictions that are set by the 

HRA and the Convention. 

 
441 Lady Justice Arden, ‘Human Rights and Civil Wrongs: Tort Law under the Spotlight’ [2010] PL 140, 

142; Nolan, ‘Negligence and Human Rights Law’ (n 412) 286; Tom Hickman, Public Law After the Human 

Rights Act (Hart 2010) 56.  
442 For example, Jason Varuhas argues that calculation of damages under the HRA should generally follow 

the principles developed by the common law (Jason Varuhas, ‘Damages: Private Law and the HRA – Never 

the Twain Shall Meet?’ in David Hoffman (ed), The Impact of the UK Human Rights Act on Private Law (CUP 

2011)); and Jason Varuhas, Damages and Human Rights (Hart 2016)). 
443 See the following examples from David Hoffman (ed), The Impact of the UK Human Rights Act on Private 

law (CUP 2011): nuisance (Donal Nolan, ‘Nuisance’); privacy (Gavin Phillipson, ‘Privacy: The Development 

of Breach of Confidence – The Clearest Case of Horizontal Effect?’); and defamation (Ken Oliphant, 

‘Defamation’). For a general review of possible horizontal effects of the HRA on English law see Alison 

Young, ‘Mapping Horizontal Effect’ (n 440). 
444 See Fairgrieve, State Liability in Tort (n 354) 80; KM Stanton and others, Statutory Torts (Sweet & Maxwell 

2003) [14.024].  
445 Fairgrieve and Squires (n 265) 294. 
446 Harlow and Rawlings (n 304) 771; Stevens, Torts and Rights (n 327) 239. 
447 s 7(1) sets a one-year limitation on HRA claims while in tort it is ordinarily six years (Limitation Act 

1980 s 2) unless certain exceptions apply. 
448 This was the situation, for example, in Jain v Trent Strategic Health Authority [2009] UKHL 4, [2009] 1 AC 

853. 
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Leaving aside the argument that the courts are obliged to provide a common law 

remedy for a breach of a Convention right,449 to argue that both bodies of the law should 

achieve similar legal results when dealing with similar facts, one must assume that the 

HRA and tort law are sufficiently similar and serve similar purposes. Otherwise, as Nolan 

argues, it is rather common and not considered problematic for two bodies of the law 

to achieve different results when applied to the same factual scenario.450 However, it is 

notable that the HRA and the Convention are quite different from negligence, especially 

if one embraces a corrective justice analysis. Most significantly, negligence is established 

on formal equality between all parties, including artificial bodies such as public 

authorities. Everybody has the same rights and correlated duties. In contrast, the HRA 

is based on the lack of equality between ‘public’ and ‘private’ entities, or more accurately 

‘public’ and ‘private’ functions (s 6(3)). The distinction between private and public is 

normative – it changes the obligations imposed on the defendant and requires the court 

to conduct a certain balance between the claimant’s rights and other public purposes.451 

As we saw in previous chapters, tort law does not embrace this distinction or any other 

normative distinction that rests solely on status or function. The focus is on the 

relationship between the specific parties because rights and duties can only be 

understood relationally.  

  

While the courts have not been unanimous in their approach to convergence,452 

it was gradually clarified that ‘the 1998 Act is not a tort statute’, and that in general, the 

 
449 See text to n 440 above and the citations in n 440. Such argument was not accepted by the courts and 

the law has developed in a different direction (see Wainwright v Home Office [2003] UKHL 53, [2004] 2 AC 

406). 
450 Nolan, ‘Negligence and Human Rights Law’ (n 412) 291. Nolan gives the example of the overlap 

between contract law and tort law. A claimant can argue, for example, that by acting in a certain way the 

defendant both breached a contractual obligation as well as breached a duty of care in tort. It would be 

neither problematic nor uncommon that one claim would succeed while the other would fail. 
451 One example is the standard of proportionality which is designed to assess whether a certain breach of 

the claimant’s rights was justified when it served a legitimate public aim. Such standard is foreign to private 

law because it only applies to public entities (see Nolan, ‘Negligence and Human Rights Law’ (n 412) 296, 

307–308; Bagshaw, ‘Tort Design and Human Rights Thinking’ (n 440) 131–134).  
452 See the following examples in which judges supported some harmonisation between the two bodies of 

law. In Smith v Chief Constable of Sussex Police [2008] EWCA Civ 39, [2008] HRLR 23, both Rimer LJ and Pill 

LJ held that when both the common law and the Convention relate to the same facts and raise the same 

considerations, it is desirable that they will be developed together (ibid [45], [56]). The case was later 

overturned by the House of Lords (Smith (n 409)). In JD v East Berkshire Community Health NHS Trust [2005] 

UKHL 23, [2005] 2 AC 373, Lord Bingham held (in a minority opinion) that it was better for common law 

to evolve in a way which would allow better protection of convection rights.   
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law is to be developed separately.453 With regard to the relationship between the HRA 

and tort law in general, it was held that these are different bodies of law with different 

purposes and different origins, and there was no reason why they should follow the same 

legal principles. For example, in R (Greenfield) v Secretary of state for the Home Department,454 

the claimant was a prisoner who was charged with a drug offence, under the Prison Rules 

1999. The deputy controller who conducted the hearing found the claimant guilty after 

refusing to allow him legal representation during the hearing. The Secretary of State 

conceded that the claimant’s right for fair trial under article 6 of the convention was 

violated but argued that no damages should be paid. The claimant argued that he 

suffered from stress and anxiety and should receive compensation for that. Specifically, 

it was argued that once a violation was established, damages should be awarded 

according to the ordinary principles of the common law in this regard, and here 

compensation awarded for stress and anxiety in English law.  

 

The House of Lords denied the claim, highlighting basic differences between the 

HRA and tort law. First, it was held that the purposes of the HRA are broader than 

those of tort law. Given that the legislation is mainly aimed to make sure that public 

authorities (and member states more generally) maintain a certain standard of protecting 

human rights, holding that a public authority violated a Convention right would generally 

be sufficient to achieve such aim, without imposing damages in addition. Second, as the 

HRA indicates, questions regarding the violation of Convention rights and especially 

questions of damages are governed by the ECHR’s case law, not the common law. It 

was therefore not necessary to address the issue of compensation for pain and anxiety 

as it was developed by the common law in a different context. In contrast, at the ECHR, 

a violation of Article 6 would lead to compensation mostly when the claimant could 

establish plausible causation between the violation and the result of the legal 

proceedings, which was not established in the specific case.455  

 

 
453 R (Greenfield) v Secretary of state for the Home Department [2005] UKHL 14, [2005] 1 WLR 673, 683 (Lord 

Bingham). In contrast, Lester and Pannick argue that the HRA essentially provides ‘a new public law tort 

of acting in breach of the victim’s Convention rights’ (Anthony Lester and David Pannick, ‘The Impact 

of the HRA on Private Law: The Knight's Move’ (2000) 116 LQR 380, 382).  
454 Greenfield (n 453). 
455 ibid 683–685. 
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When discussing the overlap between the HRA and negligence specifically, the 

Supreme Court held similarly that the two should be developed separately. This was 

especially notable in cases that regarded the police’s failure to prevent harm caused by a 

third party where it was plausible that claimants would receive a remedy under the 

convention but not at common law.456 In Smith v Chief Constable of Sussex Police,457 where 

the claimant could not have initiated a HRA claim due to limitation, the House of Lords 

did not accept a negligence claim made against the police for failing to prevent harm. 

Though the court indicated that there might have been a violation of a convention right, 

the majority held that there was no parallel duty in common law that would allow the 

claimant to receive any remedy. Lord Hope emphasised that these are two different 

bodies of law, with different remedies and different periods of limitations, so there was 

no reason that they would lead to similar legal results.458 Lord Brown stated that when a 

remedy is available under the HRA, there was less of a need to develop common law to 

provide remedy for the same harm.459  

 

In Michael v Chief Constable of South Wales Police,460 another case concerning the 

police’s failure to prevent harm, a claim under the HRA was allowed to continue to trial 

while a claim in negligence was rejected.461 Lord Toulson stated that English private law 

and the convention are different bodies of law that serve different purposes – ‘Whereas 

civil actions are designed essentially to compensate claimants for losses, Convention 

claims are intended to uphold minimum human rights standards and to vindicate those 

rights.’462 Therefore, again, there was no place to assume that the two would generate 

similar legal results.  

 

 
456 I will address this topic with more details in Chapter 5. 
457 Smith (n 409). 
458 ibid 623. 
459 ibid 633–634. See similarly Trent Strategic Health Authority (n 448). There, it was held that when a health 

authority mistakenly decides to shut down a nursing home due to an inaccurate investigation, that might 

breach the claimant’s convention rights (the HRA was not yet in force) but it does not mean that there is a 

parallel remedy in common law. Lord Scott held that it was quite the contrary – Given that a remedy is 

available under the HRA, there was no need to develop it further in the common law (ibid 860–861, 869). 

A similar argument was made by Lord Hoffmann with regard to not recognising a right to privacy in 

common law (Wainwright (n 449) 423). 
460 Michael (n 396). 
461 See text to n 396 – n 401 above. 
462 ibid 1766–1767.  
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Nevertheless, and most importantly for our purposes, it seems that the 

convention had a certain indirect effect on the development of negligence claims against 

public authorities. As we saw in the previous part of this chapter, following the HRA 

and its development by the courts, the trend which I referred to as an attempt to 

formulate a ‘public law of torts’ is gradually shifting back to a more principled approach. 

There are at several possible explanations for this phenomenon.  

 

First, the ruling of the ECHR in Osman v United Kingdom463 had at least a 

temporary impact on the negligence case law before the ruling was reversed shortly after 

in Z v United Kingdom.464 In Osman, the ECHR held that striking out a negligence claim 

against the police, for various policy reasons and without allowing evidence to be heard, 

violated Article 6(1) of the convention which protects the right for a fair trial.465 Judges 

referred to Osman to support their decision to dismiss policy reasons and focus on the 

ordinary principles of tort,466 or to explain why they take a cautious approach before 

striking out a case due to policy reasons,467 before Osman was reversed. 

 

Second, the specific policy explanations used by the courts to reject liability of 

public authorities make less sense given that public authorities have become directly 

obliged to avoid violating individuals’ convention rights. For example, in JD v East 

Berkshire Community NHS Trust,468 the Court of Appeal stated that the policy reasons used 

in Bedfordshire cannot stand in the post-HRA era. A local authority has an obligation to 

respect a child’s convention rights, and therefore imposing liability in negligence should 

not adversely affect its capability of making sensitive decisions in the field of social 

services, any more than the Convention already does.469 Lady Hale made a similar remark 

in her minority opinion in Michael with regard to applying policy reasons to deny 

negligence liability when discussing the failure of the police to prevent harm.470 While 

such arguments might not be completely accurate – the Convention includes a different 

mechanism of balancing between the claimant’s rights and additional public 

 
463 (2000) 29 EHRR 245. 
464 (2002) 34 EHRR 3.  
465 ibid [128] – [130].  
466 See for example, Lord Clyde in Phelps (n 383) 672. 
467 See for example, Lord Browne-Wilkinson in Barrett (n 378) 560. 
468 [2003] EWCA Civ 1151, [2004] QB 558. 
469 ibid 590–592. See also Fairgrieve and Squires (n 265) 364; Stevens, Torts and Rights (n 327) 242.  
470 Michael (n 396) 1785. 
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considerations that would perhaps result in a less adverse effect compared with liability 

in negligence471 – it seems that the obligation that all public authorities now have to 

refrain from violating Convention rights, weakens, at least to a degree, the use of such 

of policy arguments to reject liability all together.472  

 

Third, with regard to the rules of justiciability and especially their development 

in Bedfordshire, these were implemented into tort law from administrative law to create 

some sort of unity between both bodies of the law. However, the same reasons that 

would support different development of negligence and the HRA would also support a 

different development of negligence and administrative law. If the court believes, for 

example, that implementing the concept of necessity from the Convention into 

negligence would be ‘a plain distortion of the common law of negligence’ because it is a 

‘wholly different legal construct’,473 a similar argument will apply to implementing 

Wednesbury unreasonableness into negligence. ‘Distortion’ is created once legal principles 

from one area of the law are applied as-is to a different area of the law, without first 

considering the differences between the two.  

 

Fourth, more broadly, the argument against convergence goes hand in hand with 

a rights-based approach to tort law. What makes the common law ‘different’ or ‘special’ 

compared with the Convention are the legal principles that comprise the common law 

and the rights it protects. In contrast, as will be mostly apparent in the analysis of pure 

economic loss and a failure to prevent harm in the following chapters, the significant 

use of policy reasons to reject liability of public authorities did not follow a coherent 

legal principle and overlooked the claimants’ rights. For the common law to ‘stand on 

 
471 The clear example would be that damages are discretionary and would not be given when the court 

believes that other remedies would allow the claimant a ‘just satisfaction’ (Section 8 of the HRA, referring 

to Article 41 of the Convention).  
472 To be clear, given the elastic nature of policy reasoning that was described in the last chapter, there 

might be other policy reasons that would still reject liability. For example, as we saw above, Lord Brown in 

Smith argued that the new legislation makes it unnecessary for common law to evolve in a way that would 

provide a remedy when a parallel remedy is available under the HRA (ibid 633–634). However, while there 

is no reason for common law to evolve beyond its scope, there is also no reason why the HRA should limit 

its evolvement. The two are simply different and should be developed differently.   
473 Lawrence v Pembrokeshire County Council [2007] EWCA Civ 446, [2007] 1 WLR 2991, 3011. The court was 

referring to Article 8 which recognises a ‘right to respect for private and family life’, and especially to s 8(2) 

which holds that a necessary interference with this right would be justified, under the conditions specified 

there.  
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its own two feet side by side with the alternative remedy’,474 the courts needed to 

reidentify the characteristics of tort law, the rights it protects and the duties it imposes 

accordingly, when applied to negligence claims against public authorities.  

 

3.6     Conclusion 

 

This chapter aimed to review significant trends in negligence claims against public 

authorities. As we saw, the law shifted away from a Diceyan approach where the same 

law governs the liability of public authorities and that of private entities; to an attempt to 

articulate a ‘public law of tort’ where the public nature of the defendant plays a significant 

role in determining – and mostly denying – negligence claims; and back to a Diceyan 

approach, where courts are gradually dismissing different policy considerations that make 

a public authority ‘special’ and instead apply the ordinary law of tort to examine liability.  

 

Anns and Bedfordshire dealt with, respectively, two of the more complicated areas 

of tort law: liability for pure economic loss (as noted by the House of Lords in Murphy475) 

and liability for a failure to protect the claimant from harm caused by another. When 

looking at negligence claims against public authorities that reach the Court of Appeal and 

the Supreme Court (and the House of Lords before it), they mainly deal with either one 

or the other. When they do not, like in Robinson, the question of duty is straightforward, 

like in other tort claims that do not involve public authorities. The attempt to solve 

complicated liability questions with arguments that consider the ‘public nature’ of the 

authority while disregarding the actual relationship it had with the claimant before the 

alleged misconduct occurred, has not proven successful. Courts are gradually coming to 

terms with what Carol Harlow noted some time ago: ‘problems of state liability are really 

problems of tort law’, and they should be addressed as such.476 

 

The gradual return to a Diceyan approach shows the importance of analysing the 

law from the perspective of a greater theory of tort law that focuses on the immediate 

relationship between the claimant and the defendant rather than their different external 

characteristics. As we saw in the previous chapters, corrective justice meets these criteria. 

 
474 Lord Hope in Smith (n 409) 623.  
475 Murphy (n 325). 
476 Carol Harlow, State Liability: Tort Law and Beyond (OUP 2004) 127. 



 116 

Accordingly, the following chapters will focus on the ‘ordinary law of tort’ and its 

justifications from a corrective justice perspective. Only after articulating the principles 

that apply to private and public entities alike, will I proceed to explain how each applies 

specifically to negligence claims brought against public authorities. In Chapter 4, I will 

review the justifications for not recognising liability for pure economic loss in tort, and 

the exceptions in which such liability is imposed. In Chapter 5, I will discuss another 

important principle in tort when analysing negligence claims against public authorities – 

that no liability is imposed for failing to protect another from harm caused by a third 

party unless certain conditions are met. I will then conclude. 
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Chapter 4: Special Relationships, Part 1 – Liability for 

Pure Economic Loss 

 

4.1     Introduction 

 

The first three chapters of this thesis were dedicated to establishing the theoretical 

framework the thesis follows and to reviewing the relevant case law. Chapter 1 explained 

the general principles of a corrective justice theory of tort law and how they correlate 

with Dicey’s idea of legal equality. Chapter 2 engaged with the arguments made against a 

policy-based approach to private law and applied them in the context of liability of public 

authorities in negligence. Lastly, chapter 3 reviewed significant trends in the case law 

regarding the liability of public authorities in negligence.  

 

The next two chapters move towards analysing the special relationships public 

authorities form with specific individuals and their implications on the liability of public 

authorities in negligence. After explaining the general applicability of corrective justice 

theory to the negligence liability of public authorities, these two chapters will be devoted 

to critically analyse the case law on the most significant areas of the negligence liability of 

public authorities – liability for pure economic loss (in this chapter) and liability for a 

failure to prevent harm (in chapter 5). As will be explained, English law generally finds 

both types of cases non-actionable in negligence, unless a prior special relationship existed 

between the parties in which the defendant assumed responsibility towards the claimant.477 A 

corrective justice analysis provides an identical explanation to the general rule of no 

liability in both areas, as well as to the exceptional circumstances in which the courts 

impose liability. The purpose of the next two chapters is to show how the theory applies 

to these areas of negligence law, and mostly its implications to the liability of public 

authorities.  

 

This chapter focuses on pure economic loss. English tort law traditionally 

protects plaintiffs against two kinds of losses: First, losses that arise from physical injuries. 

Second, losses that arise from harm caused to property. Pure economic loss is an 

 
477 Ken Oliphant, ‘Editorial: Keith Stanton and the Law of Professional Negligence’ (2017) 33 PN 61.    
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economic loss which is not the immediate result of a breach of someone’s right to body 

or property. The emphasis is on the ‘purity’ of the loss – while a breach to someone’s 

right to body or property often causes an economic loss which is actionable, the breaches 

that are ‘purely economic’ are those that relate to neither of those two kinds of breaches 

and are generally, according to the common convention and unless some exceptions 

apply, not actionable in tort.478  

 

The chapter starts with explaining the relevant justifications of a corrective justice 

theory for not recognising liability for pure economic loss in tort. This discussion follows 

the initial theoretical framework that was developed in previous chapters. It then moves 

to explain the justifications for imposing liability for pure economic loss under specific 

circumstances. The core part of this chapter would be dedicated for a corrective justice 

analysis of the case law concerning the liability of public authorities in negligence for pure 

economic loss. This chapter is not aimed to provide a full review of the case law with 

regard to pure economic loss or assumption of responsibility. Rather, the purpose of this 

chapter is to suggest a normative analysis for such claims, in the specific context of 

negligence claims against public authorities.  

 

It should be noted that in this chapter, as well as the following one, I will discuss 

some of the cases that were previously reviewed in Chapter 3. I will avoid repetition to 

the degree possible, but some repetition will be required – while the previous chapter 

aimed to review significant trends in the case law throughout the years, the next two 

chapters provide a normative analysis of the cases following a corrective justice theory. 

By applying the theory to the case law, these chapters aim to suggest a framework for 

addressing practical questions that judges face when discussing the negligence liability of 

public authorities.479 

 

 
478 Nicholas McBride and Roderick Bagshaw, Tort Law (6th edn, Pearson 2018) 106–107, 152–153; Spartan 

Steel v Martin [1973] QB 27 (CA); British Celanese Ltd v AH Hunt (Capacitors) Ltd [1969] 1 WLR 959 (QB); 

Weller & Co v Foot and Mouth Disease Research Institute [1966] 1 QB 569 (QB). See also Peter Benson, ‘The 

Problem with Pure Economic Loss’ (2009) 60 SCL Rev 823, 823. cf Customs and Excise Commissioners v 

Barclays Bank plc [2006] UKHL 28, [2007] 1 AC 181.  
479 As Charlie Webb notes, ‘(1) practical questions are always, in this way, normative; (2) an account that 

seeks to answer these questions must be normative too; and (3) normative inquiry is not limited to the 

questions “How ought the law be reformed?” and “What would be ideal law?”’ (Charlie Webb, Reason and 

Institution: A Theory of Unjust Enrichment (OUP 2016) 30n41). For more on practical reasoning see ibid, ch 1- 

‘Law and Evaluation’. 
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Also, some of the cases will be reviewed in greater detail than what one might 

expect when analysing the case law. The reason for that is dual: First, assumption of 

responsibility, the focus of these chapters, is inferred from the specific facts of each case. 

To adequately understand how the defendant assumes – or does not assume – 

responsibility, we need to know more than the basic facts of the case. Second, following 

a corrective justice analysis, if one wishes to understand the law ‘from within’, the facts 

and the legal reasoning matter as much as the bottom line of the case.480 Given that the 

theory provides great importance to the actual relationship between the parties involved 

rather than to external policy considerations, it is important to understand the nature of 

that relationship and how judges take the relationship into account when deciding a 

specific case.   

 

4.2     Misfeasance and Nonfeasance  

 

From a rights-based perspective, to understand the exclusionary rule for pure 

economic loss in tort law, it is necessary to start from the distinction between misfeasance 

and nonfeasance. As Francis Bohlen observed more than a century ago, ‘There is no 

distinction more deeply rooted in the common law and more fundamental than that 

between misfeasance and non-feasance’.481 In tort law, liability is imposed for 

misfeasance, not nonfeasance. While the distinction between the two is sometimes 

equalled with the factual distinction between acts and omissions, doing and not-doing, it 

is best understood as a normative distinction. As Benson explains, ‘Misfeasance is 

conduct of any kind (act or omission) by one that can interfere with or otherwise affect 

something that comes under another's right (in their person, property, and so forth) 

insofar as this right is exclusive against the first. Nonfeasance is simply conduct that falls 

short of this.’482 Tort law is founded upon our rights and correlated duties, and therefore 

imposes liability only when one interferes with another’s right; hence, liability is only 

imposed for misfeasance, not nonfeasance.483  

 
480 See Ernest Weinrib, The Idea of Private Law (OUP 2012) 8–21. 
481 Francis Bohlen, ‘The Moral Duty to Help Others as a Basis of Tort Liability’ (1908) 56 U Pa L Rev 217, 

219. 
482 Benson, ‘The Problem with Pure Economic Loss’ (n 478) 870–871. See also Peter Benson, ‘The Basis 

for Excluding Liability for Economic Loss in Tort Law’, in David Owen (ed), Philosophical Foundations of Tort 

Law (OUP 1995) 427, 447; and Peter Benson, ‘Misfeasance as an Organizing Normative Idea in Private 

Law’ (2010) 60(3) UofT LJ 731. 
483 Benson, ‘Misfeasance as an Organizing Normative Idea in Private Law’ (n 482) 749. 
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Benson’s articulation of misfeasance as interference with a right requires us to 

look back at the rights recognised in tort law, according to the Kantian right. As we saw 

in chapter 1, tort law recognises two types of rights: The right to bodily integrity is innate, 

‘belonging to every man by the virtue of his humanity’.484 The right to external objects, 

which includes both property and contractual performance, is not innate but instead 

acquired, in the civil condition, through legal action. People can own external objects 

because owning them does not interfere with the freedom of others.485  

 

The Kantian right explains the difference in common law between misfeasance 

and nonfeasance. Tort law protects our rights to bodily integrity and property while 

allowing us all equal freedom to achieve our goals. I am therefore free to achieve my goals 

as long as they do not hinder with your right to body or property. I would be liable when 

my conduct hinders another’s capability to fulfil their free choice, by harming their body 

or property; such a hindrance is misfeasance. However, I have no obligation to act to 

help them achieve their desired goal positively; not performing this act does not interfere 

with another’s right and therefore would be considered nonfeasance.486 Similarly, given 

the equal freedom we all have to follow our goals, I have no obligation to reasonably 

avoid harming another, if such harm exceeds their rights to bodily integrity or property. 

Absent a special relationship, a loss which is not consequential upon harm to bodily 

integrity or harm to property will not be actionable in negligence.487   

 

 Ripstein makes a similar argument. According to Ripstein, your body and your 

property are what you already have, regardless of any transaction. They are also the means 

you use when deciding which goals to pursue. You, and nobody else, get to determine 

how to use these means in a way that suits you.488 Accordingly, you are entitled to restrict 

another’s behaviour with regard to your rights to body or property.489 With regard to these 

 
484 Immanuel Kant, The Metaphysics of Morals (Mary Gregor tr, CUP 1996) [6:238]; Weinrib, The Idea of Private 

Law (n 480) 128. 
485 Weinrib, The Idea of Private Law (n 480) 128; Ernest Weinrib, Corrective Justice (OUP 2012) 25.  
486 Weinrib, The Idea of Private Law (n 480) 97.  
487 It should be mentioned that in The Idea of Private Law, Weinrib focuses on the factual distinction between 

doing and not doing when he illustrates how a corrective justice theory justifies the difference between 

misfeasance and nonfeasance (ibid 97). However, later in Corrective Justice, Weinrib follows Benson’s 

terminology and relates to nonfeasance as a behaviour which falls short of an infringement of a right 

(Weinrib, Corrective Justice (n 485) 22, 210n50).  
488 Arthur Ripstein, Private Wrongs (HUP 2016) 30. 
489 ibid 54. 
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rights, I am restricted from doing something to you, but under no obligation to do 

something for you. This explains the distinction in common law between misfeasance and 

nonfeasance – absent a special relationship, I do not need to use my means in a way that 

is most favourable to you. You are, however, obliged to refrain from restricting my use 

of my means, hence my body and property.490  

 

Pure economic loss is recoverable, like any other loss, if it results from 

misfeasance, hence from interfering with another’s right. However, absent a special 

relationship, my only duties to others regard their rights to body and property. I have no 

duty to do something for them, to assist them to make profits or to refrain from causing 

them a financial loss which is not related to their body or property.491 If you own a bicycle 

shop and I open a bicycle shop next to yours, it is foreseeable that I will cause you 

financial loss. However, I have no duty to refrain from causing you such loss, because 

you do not have a prior correlated right to restrain my use of my means.492  

 

By contrast, an economic loss which results from foreseeable harm to body or 

property is generally actionable, regardless of a special relationship between the parties. 

No prior relationship is required to establish my rights to body or property and your 

correlated duty to act with reasonable care with regard to these rights of mine.493 If you 

do not act with reasonable care and injure me or my property, a foreseeable economic 

loss which is consequential to such injuries is actionable. For example, if one negligently 

injures another in a car accident, this is a type of misfeasance. An economic loss which 

results from this injury, such as medical expenses and loss of salary, is therefore 

actionable, subjected to rules of remoteness. Whether or not the parties were in a prior 

special relationship has no relevance to establishing a duty of care.  

 

Spartan Steel v Martin494 provides a good illustration for the distinction between 

actionable consequential economic loss and non-actionable pure economic loss. The 

 
490 ibid 54, 56–57, 62.  
491 Weinrib, Corrective Justice (n 485) 22, 210n50; Weinrib, The Idea of Private Law (n 4) 134, especially 134n23; 

Ripstein, Private Wrongs (n 488) 54–55. 
492 For a similar argument see: Benson, ‘The Problem with Pure Economic Loss’ (n 478) 867–868; Ripstein, 

Private Wrongs (n 488) 53–54; Robert Stevens, Torts and Rights (OUP 2007) 21; Allan Beever, Rediscovering the 

Law of Negligence (Hart Publishing 2007) 217.  
493 Weinrib, Corrective Justice (n 485) 53; Ripstein, Private Wrongs (n 488) 29. 
494 [1973] QB 27 (CA). 



 122 

defendants negligently damaged an electric cable while digging a road. As a result, the 

claimant’s electricity was cut off, and two types of harms occurred: One, to the claimant’s 

property – they could not finish melting some metal that they already started melting, 

which harmed the metal itself and caused them a loss of £368. Second, purely economic 

– if power shortage had not occurred, they could have completed four additional melts 

and profit £1,767. There was no controversy about the claimants’ right to retrieve 

damages for the loss they suffered as a result of the harm to the metal they started melting 

– that loss was consequential to the harm to their property and therefore actionable. 

However, with regard to the loss of profits from the additional potential melts, the claim 

was dismissed.  

 

Lord Denning MR held that ‘the question of recovering economic loss is one of 

policy’.495 He then framed the specific question as follows: ‘If the cutting off of the supply 

causes economic loss to the consumers, should it as matter of policy be recoverable? And 

against whom?’496 Several reasons were provided for why such loss should not be 

recoverable:  

 

First, the position of the defendant as a statutory body supports denying liability. 

In previous cases that concerned other statutory bodies such as gas or water boards, 

courts held that the legislator could not have meant for them to be liable for pure 

economic loss ‘en mass’ and the same rationale applies here.497 Second, the nature of the 

specific hazard – cutting of power supply – also supports not recognising a duty of care. 

This is a common hazard that affects many people at once but ordinarily it is not a serious 

one because the electricity comes back after a few hours. Some people have generators 

to mitigate the inconvenience and others just wait until the power returns and ‘try to make 

up the economic loss by doing more the next day’.498 Third, if the courts allow liability in 

such cases there would be ‘no end to claims’.499 In the American context, Justice Cardozo 

stated similarly that imposing liability in such cases would lead to ‘liability in an 

indeterminate amount for an indeterminate time to an indeterminate class’.500 Fourth, it 

 
495 ibid 36. 
496 ibid 38. 
497 ibid 38. 
498 ibid 38.  
499 ibid 38. 
500 Ultramares Corporation v. Touche, 174 N.E. 441 (1932).  
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is better to spread the loss on the community as a whole rather than to impose liability 

on a specific defendant. Fifth, the law provides protection for ‘deserving cases’ where the 

defendant suffered harm to their body or property, and this is not one of these cases.  

 

In chapter 2, I explained why a corrective justice analysis excludes considerations 

such as the ‘special’ status of the defendant, the desire to spread the loss or the fear of 

endless claims when discussing liability in tort. Among other reasons, such justifications 

are over-inclusive and cannot explain why liability should be imposed or rejected in a 

specific case. However, note that not all of Lord Denning’s considerations are foreign to 

a corrective justice analysis. The idea that we all ‘put up’, as he states, with different 

hazards as a result of living in a civil society, is not irrelevant to a corrective justice analysis 

that prioritise freedom as the ‘only original right’;501 allowing people a wide range of 

freedom to act as they see fit, would unavoidably result in some losses that will not be 

legally accounted for. As long as the loss I suffered is not consequential to an 

infringement of my rights, it is nonfeasance and as such not recoverable, and I need to 

bear it on my own.  

 

The main difference between the reasoning of Lord Denning MR and a corrective 

justice analysis is reflected in his starting point. A policy-based analysis of the kind offered 

by Lord Denning MR is founded upon the idea that negligence liability should generally 

be recognised for foreseeable harm, unless there are good reasons to conclude 

otherwise.502 We saw this approach previously when we addressed the two-stage test of 

Anns503 and other cases that followed it, where policy was a reason to reject liability but 

not a reason to impose it.504 Because a duty is presumed, it is then for judges to provide 

good reasons not to recognise a duty in a specific case. In the context of pure economic 

loss, as Benson points out, this is best expressed by the ‘economic loss rule’, according 

to which tort law rejects liability for pure economic loss, because there are different 

 
501 Kant (n 484) [6:238]. 
502 Fleming James, ‘Limitations on Liability for Economic Loss Caused by Negligence: A Pragmatic 

Appraisal’ (1972) 25 Vand L Rev 43, 48.  
503 Anns v Merton [1978] AC 728 (HL). 
504 Chapter 3, text to n 312 – n 376. See, for example, Hill v Chief Constable of West Yorkshire [1989] AC 53 

(HL); Osman v Ferguson [1993] 4 All ER 344 (CA); X v Bedfordshire [1995] 2 AC 633 (HL).  
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reasons to explicitly reject liability for such loss, such as those mentioned by Lord 

Denning MR.505  

 

A corrective justice analysis works in the other direction. Tort law is not to be 

perceived as an ocean of liability for foreseeable harm, from which pure economic loss is 

specifically excluded. Rather, absent a special relationship, pure economic loss is outside 

the realms of tort law because it is not consequential to an infringement of a right which 

tort law protects, given its nature and structure. The freedom that both parties have, 

allows them to act as they see fit, unless they hinder the other’s freedom to do the same 

by interfering with their rights. In Spartan Steel, the claimants had a right to their property, 

and the defendants had a correlated duty not to harm their property. However, they did 

not have a similar right to make a financial gain, and accordingly, without a pre-existing 

special relationship between the parties, the defendants did not owe them any duty 

regarding the loss they suffered which was purely economic, even if it was foreseeable.506 

I can decide to have a generator or to work more tomorrow or to do anything else to 

cope with such loss; however, these are not reasons for not imposing liability, but rather 

the implications of not imposing it. As long as my rights were not interfered with, such 

loss is nonfeasance, and I am the one to bear its costs.  

 

To conclude this part, English tort law does not ordinarily recognise liability for 

pure economic loss. In a corrective justice analysis this is explained by a lack of right to 

make financial gains. Without such a right, a stranger does not have a correlated duty to 

assist me in making financial gains. They also do not have a duty to refrain from causing 

me economic loss, unless such loss is the result of an interference with my rights to body 

or property. The rights all people have as members in a civil society are their rights to 

 
505 Benson, ‘The Problem with Pure Economic Loss’ (n 478) 825. See also Duncan Fairgrieve and Dan 

Squires, The Negligence Liability of Public Authorities (2nd edn, OUP 2019) 112. Different scholars offer various 

policy-based evaluations of the economic loss rule that are not dissimilar to that of Lord Denning MR. 

Some of these evaluations are provided through the prism of an economic analysis of optimal deterrence 

and loss spread, while others refer to varied policy arguments in an attempt to provide what Fleming James 

characterised as ‘a pragmatic appraisal’ of the economic loss rule; see James (n 502). For economic analyses 

of liability for pure economic loss see, among others, Ronen Perry, ‘Relational Economic Loss: An 

Integrated Economic Justification for the Exclusionary Rule’ (2004) 56 Rutgers L Rev 711; Francesco 

Parisi, ‘Liability for Pure Financial Loss: Revisiting the Economic Foundations of a Legal Doctrine’ in 

Mauro Bussani and Vernon Valentine Palmer (eds), Pure Economic Loss in Europe (CUP 2009). For the 

purposes of this chapter, the reasons mentioned by Lord Denning MR are sufficient to understand the 

basic differences between a policy-based approach and a corrective justice analysis.   
506 See Stevens (n 492) 25–26. 
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body and property, as well as additional rights they acquire through special relationships 

with others. As will be explained in the next part of this chapter, the latter type of 

relationships is recognised in English negligence law through the doctrine of ‘assumption 

of responsibility’, in addition to the more straight-forward way of contractual 

relationships that I will not discuss in this thesis.  

 

4.3     Assumption of Responsibility  

 

Hedley Byrne v Heller507 is the first significant case in which the House of Lords recognised 

the limited possibility of imposing liability in negligence for pure economic loss.508 Hedley 

Byrne was a firm of advertising agents who wanted to know if a potential customer was 

creditworthy before taking him on as a client. To do that, they contacted Heller & 

Partners, the client’s bankers, who gave a positive reference on his creditworthiness. Soon 

after, the client went into liquidation. Hedley Byrne brought an action in negligence 

against Heller & Partners for the loss suffered by them. The court dismissed the claim, 

mainly because Heller & Partners gave the reference while emphasising that it was given 

‘without liability’. However, the House of Lords held that if it were not for this explicit 

exclusion of liability, Heller & Partners might have owed the claimants a duty to provide 

such reference with due care. Hence, even though the loss in question was purely 

economic, the defendants could have been liable for causing it – without an explicit 

exclusion of liability, Heller and Partners could have ‘assumed a responsibility’, or 

‘accepted a responsibility’, to provide the claimants with ‘deliberate advice’. Due to the 

‘special relationship’ between the parties which were, under these hypothetical 

circumstances, ‘equivalent to a contract’, the defendants could have owed the claimants 

a duty to provide them with adequate advice.509   

 

In N v Poole Borough Council,510 the UKSC recently reemphasised that the ruling in 

Hedley Byrne both recognised a new specific duty of care, as well as generated a general 

principle for recognising new duties of care that result from special relationships.511  

 
507 [1964] AC 465 (HL). 
508 See McBride and Bagshaw (n 478) 152.  
509 The quoted terms from the last two sentences are taken from the different judgements in Hedley Byrne 

(n 507) 486, 494, 511, 528–530.  
510 [2019] UKSC 25, [2020] AC 780. 
511 ibid 836–837. 
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As for the specific duty of care, the House of Lords in Hedley Byrne recognised the 

possibility of imposing liability for pure economic loss which resulted from a careless 

statement or advice. Such liability would be imposed ‘if in a sphere in which a person is 

so placed that others could reasonably rely upon his judgment or his skill or upon his 

ability to make careful inquiry, a person takes it upon himself to give information or 

advice to, or allows his information or advice to be passed on to, another person who, as 

he knows or should know, will place reliance upon it, then a duty of care will arise’.512 As 

the courts later clarified, to recognise a duty in such cases, the claimant needs to show 

that the defendant assumed responsibility towards them specifically or towards an 

identifiable group to which the claimant belongs; and that the defendant knew the 

purposes for which their advice was needed.513 When the court concludes that given the 

circumstances of the case, the claimant should have asked for other independent advice, 

that would render their reliance on the defendant’s advice unreasonable.514 Also, when 

the defendant was under a statutory obligation to provide the claimant with advice for a 

certain purpose, a duty of care would not be owed to the claimant if they used the advice 

for a different purpose.515   

 

As for the general principle, it was held that ‘if someone possessed of a special 

skill undertakes, quite irrespective of contract, to apply that skill for the assistance of 

another person who relies upon such skill, a duty of care will arise’.516 Such relationships 

would be considered as special relationships.517 As was held by the House of Lords in Spring 

 
512 Hedley Byrne (n 507) 503.  
513 Playboy Club London Ltd v Banca Nazionale del Lavoro SpA [2018] UKSC 43, [2018] 1 WLR 4041, 4046. cf 

Smith v Bush [1990] 1 AC 831 (HL). 
514 NRAM v Steel [2018] UKSC 13, [2018] 1 WLR 1190; McNaughton Paper Group Ltd v Hicks Anderson & 

Co [1991] 2 QB 113 (CA) 126–127.   
515 In Caparo Industries plc v Dickman [1990] 2 AC 605 (HL), the claimants argued that the defendants, auditors 

of a company, owed investors and potential investors in that company a duty to take reasonable measures 

when auditing the company. The defendants conducted the audit according to ss 236–237 of the 

Companies Act 1985, that defined the auditors’ obligations (these provisions were repealed by the 

Companies Act 2006). The House of Lords dismissed the claim and held that the auditors’ statutory 

obligations are to shareholders as a class, and not to individual shareholders as potential buyers of more 

shares.  
516 Hedley Byrne (n 507) 502–503; see also Poole (n 510) 836-837.  
517 Following Hedley Byrne, as well as Ripstein’s analysis of the topic, throughout the thesis I refer to special 

relationships as such that include an assumption of responsibility by the defendant (see Ripstein, Private 

Wrongs (n 488) 98–101). The term is not to be confused with other ‘special’ scenarios that might create 

additional liability, such as the vicarious liability of employers for the misconduct of their employees that 

was shortly discussed in Chapter 1. 
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v Guardian Assurance,518 a Hedley Byrne duty of care consists of ‘an assumption or 

undertaking of responsibility by the defendant towards the plaintiff, coupled with reliance 

by the plaintiff on the exercise by the defendant of due care and skill’.519 The general 

principle is not unsimilar to the more ancient doctrine of liability for gratuitous 

undertakings, hence the liability of surgeons, innkeepers, bailees and more, outside of a 

contractual relationship, to perform their given tasks with due care.520 However, the 

importance of Hedley Byrne was in creating a general principle for assumed responsibilities, 

thus completing the modern articulation of negligence in Donoghue v Stevenson.521 Following 

the Hedley Byrne general principle, the House of Lords later found, for example, that a 

solicitor owes a duty to their client to represent them with reasonable care and skill;522 

managing agents in a syndicate owe a duty to members of that syndicate to carry their 

functions with reasonable care; 523 and an employer owes a duty of care to their employee 

with regard to their reference.524  

 

 Before I examine the doctrine of assumption of responsibility in the context of 

public authorities, it is necessary to emphasise the following: 

 

First, both the specific and the general principles of Hedley Byrne do not require 

an explicit assumption of responsibility.525 The responsibility might derive from the skill 

that you freely chose to perform, plus the relationship you have with the specific claimant. 

For example, in Hedley Byrne itself, the hypothetical liability of the defendants was 

 
518 Spring v Guardian Assurance [1995] 2 AC 296 (HL). 
519 ibid 318. 
520 Joseph Beale, ‘Gratuitous Undertakings’ (1891) 5(5) HLR 222. Beale distinguishes between ‘private 

undertakers’ and ‘common undertakers. The former undertakes an obligation to perform a specific task 

with due care, while the latter’s obligation derives from their ‘public duty’. As for the latter group, which is 

more relevant for our purposes, Beale gives the example of innkeepers, hoymen, surgeons and coach drivers 

(ibid 225–226). See similarly the discussion in Stevens (n 492) 13, 33–34; and in Donal Nolan, ‘Assumption 

of Responsibility: Four Questions’ (2019) 72(1) CLP 123, 123–124, 157. For a specific example, see 

Wilkinson v Coverdale (1793) 1 Esp 73, 170 ER 284. There, the defendant undertook, without consideration, 

to renew a fire insurance policy for the claimant. He did so negligently, and therefore later, when the 

claimant’s office was burned by a fire, the latter could not recover for his loss from the insurance company. 

The Court of Assizes refused to strike out the claim, acknowledging that such loss might be recoverable if 

the claimant could prove in trial that the defendant indeed promised him to undertake such an obligation 

on his behalf.  
521 [1932] AC 562 (HL). 
522 Arthur J S Hall v Simons [2002] 1 AC 615 (HL). 
523 Henderson v Merrett Syndicates [1995] 2 AC 145 (HL). 
524 Spring v Guardian Assurance (n 518). 
525 See for example Stevens (n 492) 12. 
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comprised of them being bankers, plus the relationship they formed with the claimants. 

Unless the defendants had stated that their advice was given without liability, that could 

have been sufficient to recognise a duty of care. Similarly, in Arthur J S Hall v Simons,526 

the House of Lords held that a solicitor has a duty to represent their client with reasonable 

care and skill. This duty derives from the solicitor performing their job, regardless of 

whether they explicitly told their client that they would perform their job with reasonable 

care and skill. Any other interpretation would make the general principle in Hedley Byrne 

almost meaningless, given that unless there is a contract between the parties, it is very 

unlikely that one would explicitly take such an obligation upon herself.  

 

Second, while the court in Hedley Byrne emphasised that responsibility needs to be 

assumed voluntarily, this requirement needs to be read carefully. In Hedley Byrne, Lord 

Devlin stated the following regarding the doctrine of assumption of responsibility: ‘It is 

a responsibility that is voluntarily accepted or undertaken, either generally where a general 

relationship, such as that of solicitor and client or banker and customer, is created, or 

specifically in relation to a particular transaction.’527 The possibility of a ‘general 

assumption of responsibility’ indicates that the responsibility does not need to be assumed 

voluntarily, but rather that the defendant voluntarily choses to provide services to a 

specific individual. To follow Lord Devlin’s examples, neither a lawyer nor a banker 

assumes specific responsibilities towards a client because they necessarily want to assume 

these responsibilities. They do so because they have to do so, given the profession they 

voluntarily chose to follow, and the client they voluntarily chose to provide their services 

to. Hence, the responsibility itself, quite commonly, is not assumed voluntarily. It does 

not make the defendant any less potentially liable in negligence.528  

 

A difficulty arises when the defendant did not have the option to refuse to do 

something. Unlike the examples given by Lord Devlin in Hedley Byrne, these are scenarios 

where it cannot be argued that the defendant voluntarily chose to provide a service to the 

specific claimant. A recent example is that of Customs v Barclays.529 There, Lord Bingham 

held that a Hedley Byrne duty of care could not be established based on Barclays’ failure to 

 
526 Simons (n 522) 728. 
527 Hedley Byrne (n 507) 529. 
528 See similarly Oliphant (n 477) 67. 
529 Barclays (n 478). For more examples see John Hartshorne, ‘Contemporary Approaches Towards Pure 

Economic Loss in the Law of Negligence’ (2014) 5 JBL 425. 
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follow a court’s order – they had to follow the order because the law obliged them to do 

so. Therefore, per Lord Bingham, they did not voluntarily assume any responsibility and 

did not owe the claimant a duty of care in this regard.530 In contrast, Lord Hoffmann held 

that whether or not the defendant did something because they had to, or because they 

wanted to, has little significance when discussing the Hedley Byrne duty of care.531 Lately in 

Poole, in a unanimous decision, the UKSC clarified that Lord Hoffmann’s approach in 

Barclays represents the law. Following Lord Hoffmann’s ruling, Lord Reed held that a 

legal requirement to perform an act of any sort does not exclude the possibility of 

recognising a Hedley Byrne duty of care.532 Hence, whether or not an act was done 

voluntarily, in Lord Hoffmann words, ‘does not much matter’ to establish a Hedley Byrne 

duty.533 What matters is whether or not the parties were in a special relationship in which 

the defendant, explicitly or not, assumed responsibility towards the specific claimant.534 

 

The idea of assumption of responsibility, as part of a special relationship between 

the parties, also follows from a corrective justice analysis of tort law. The equal freedom 

that all purposeful human beings enjoy includes the freedom to assume further 

obligations, contractual or not, that are not related to one’s body or property. As Ripstein 

explains, ‘the undertaking of responsibility creates a right with respect to the specific 

transaction for which it is undertaken’.535 A duty of care in such cases results from ‘the 

making of representation [by the defendant] with respect to a specific transaction’.536 

Once obligation was undertaken, the relationship between the parties mostly follows 

ordinary principles of negligence. The claimant has an additional right valid towards the 

claimant, and the defendant has a correlated duty towards the claimant. The claimant’s 

loss results from the careless conduct, while the standard of care is determined according 

to the relationship between the parties.537  

 

 
530 Barclays (n 478) [14]. 
531 ibid [38]. 
532 Poole (n 510) 838–839. 
533 Barclays (n 478) [38]. 
534 See also in this regard Donal Nolan, ‘The liability of public authorities for failing to confer benefits’ 

(2011) 127 LQR 260, 283–284. Nolan supports the opinion of Lord Walker in Barclays, according to which 

a voluntary assumption of responsibility means one which is ‘”conscious”, “considered” or “deliberate”’, 

rather than based on free will (Barclays (n 478) [73]).  
535 Ripstein, Private Wrongs (n 488) 99. 
536 Ripstein, Private Wrongs (n 488) 100. 
537 Ripstein, Private Wrongs (n 488) 100–101. See similarly Nolan (n 520) 157; cf Stevens (n 492) 293. 



 130 

Unlike ordinary duties that every person has as a human being in a civil society, 

the characteristics of such additional duties are not necessarily negative duties of not 

harming another, nor do they necessarily concern another’s right to body or property. 

The scope of the duty is defined by the scope of the obligation the defendant has 

undertaken.538 As a result, to follow Ripstein’s terminology, it might also entail a duty to 

do something for another, rather than only a duty to refrain from doing something to another. 

It could also entail an obligation to refrain from causing another pure economic loss, or 

to assist them in making economic profits, in addition to the ordinary duties of refraining 

from harming their body or property. The general Hedley Byrne principle fits within a 

corrective justice analysis. The narrow Hedley Byrne principle is a specific example of the 

general principle – Once the defendant assumes responsibility to advise another, they 

owe them a duty to do so with due care.   

 

Corrective justice analysis also supports the idea that the assumption of 

responsibility need not be explicit nor voluntarily. When discussing professionals’ liability, 

assumption of responsibility should be regarded as a dual process – First, when acquiring 

a certain set of skills, the professional assumes a general responsibility to perform them 

in due care.539 Second, they assume responsibility to perform their skills in due care towards 

the specific claimant. Without the latter, the professional would not owe a member of the 

public a relevant duty of care in tort.  

 

To follow the examples of the solicitor and doctor above, when choosing a 

profession, one undertakes certain obligations that regard that job. The specific 

characteristics of those obligations change from one profession to the other. Only when 

dealing with a specific client or patient, this general obligation turns into a specific duty 

in tort – to treat them with due care, even if they have never undertaken that obligation 

explicitly towards them. As purposive human beings, the solicitor and the doctor have 

 
538 Weinrib, Corrective Justice (n 485) 54. 
539 The first step is similar to what Hart referred to as ‘role responsibility’ – ‘whenever a person occupies a 

distinctive place or office in a social organization, to which specific duties are attached to provide for the 

welfare of others or to advance in some specific way the aims or purposes of the organization, he is properly 

said to be responsible for the performance of these duties, or for doing what is necessary to fulfil them. 

Such duties are a person's responsibilities’ (HLA Hart, Punishment and Responsibility (2nd edn, OUP 2009) 

212. For a further analysis of Hart’s concept of ‘role responsibility’ see Peter Cane, ‘Role Responsibility’ 

(2016) 20 The Journal of Ethics 279. 
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equal freedom to pursue their goals (or to end their careers); but once pursued, such goals 

might entail specific duties to others which are not necessarily explicitly or voluntarily 

assumed. They cannot want to attract clients on the strength of their skills and at the same 

time disclaim responsibility for failing to adequately exercise such skills. 

 

As was noted above, in order to establish a Hedley Byrne duty of care, the claimant 

also needs to show that they relied on the defendant to perform their job with due care.540 

There is some debate among commentors regarding the role of reliance in these scenarios. 

Note, for example, Benson’s articulation of ‘justified detrimental reliance’541 or ‘actionable 

reliance’542 when discussing the doctrine of assumption of responsibility. According to 

Benson, in these scenarios, the defendant invites the claimant to rely on their 

representation, and the defendant relies on their representation detrimentally. Reliance is 

necessary to establish the claimant’s right toward the defendant.543 Given the defendant’s 

invitation to rely, the claimant has a right to the value of their pre-reliance situation, valid 

solely against the defendant. Without reliance, there would be no right, and the defendant 

would owe no duty to the claimant.544  

 

However, it is not clear why Benson provides such importance to reliance or to 

the pre-reliance situation for establishing a duty of care – unlike, perhaps, causation or 

calculation of loss – in these scenarios. The right the claimant has towards the defendant 

does not regard the pre-reliance situation in which they were at, but rather the 

representation itself and the obligation undertook by the defendant towards the claimant. 

As Ripstein notes, the focus on reliance misses the basic structure of such claims: ‘the 

point is not that such reliance is foreseeable or reasonable… Unless you have undertaken 

a duty, the fact that I rely on you doesn’t give me a right that you be careful’.545  

 

Moreover, as shown by Stevens, in some scenarios an assumption of 

responsibility could establish liability without any reliance by the claimant. To emphasise 

this point, Stevens gives the example of a doctor who treats an  unconscious patient 

 
540 Hedley Byrne (n 507) 502–503; Spring v Guardian Assurance (n 518) 318; Poole (n 510) 836-837. 
541 Benson, ‘The Basis for Excluding Liability for Economic Loss in Tort Law’ (n 482) 450–454.  
542 Benson, ‘The Problem with Pure Economic Loss’ (n 478) 861–865.  
543 Similarly, Weinrib states, though without much explanation, that ‘justified detrimental reliance’ is the 

basis of liability for assumed responsibilities (Weinrib, Corrective Justice (n 485) 53–55). 
544 Benson, ‘The Problem with Pure Economic Loss’ (n 478) 863–865. 
545 Ripstein, Private Wrongs (n 488) 100. 
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brought to the emergency department. Such a patient did not rely on the doctor to treat 

them with due care; they did not know that they were being treated at all. Nevertheless, 

the doctor owes a duty to treat them with reasonable care and skill; the combination of 

their profession and the fact that they were working at the emergency department at the 

time the patient was admitted is sufficient to impose a duty on the doctor to provide 

adequate medical service. This duty exceeds the duty we all have not to harm others; the 

doctor has a duty to help the patient, not merely avoiding causing them harm.546   

 

As Nolan notes, requiring reliance to establish an assumption of responsibility is 

founded on a mistaken comparison to contract law, where consideration is required to 

recognise a contractual relationship. Contractual relationships are established on ‘offer’ 

and ‘acceptance’ of parties that communicate with each other to achieve an agreement. A 

contractual obligation is the result of such agreement between the parties. In contrast, 

duties that arise from assumed responsibilities do not require any agreement between the 

parties, and do not necessarily require any previous communication between them. 

Referring to Stevens, he notes that the claimant might not even be aware of such 

obligations. Duties in such scenarios derive from the defendant’s independent obligations 

towards the claimant, regardless of the claimant’s reliance on them.547 

 

When discussing the narrow principle of Hedley Byrne – liability for negligent advice 

– reliance is best observed as part of establishing causation. If the claimant’s reliance on 

the defendant’s advice did not cause the loss in question, it means that there was no 

causation between the negligent advice and the harm caused to the claimant. The pre-

reliance situation which Benson refers to could be then relevant to calculating the loss 

caused to the claimant, by comparing it with the post-reliance situation. By contrast, as 

also emphasised by the doctor example given by Stevens, when discussing the general 

 
546 Stevens (n 492) 12–15. Note that this example also emphasises the idea that an assumption of 

responsibility is not necessarily explicit – the doctor does not need to tell the unconscious patient that they 

assume responsibility towards them. It is inferred from their job as a doctor, taken together with the specific 

circumstances – them being in the emergency room when the patient arrived, and operating on this patient. 

This assumption of responsibility is also not voluntary. The doctor chose to be a doctor and chose to work 

in the hospital at the exact time that the patient arrived. However, they did not necessarily choose to operate 

on the specific patient – this obligation was the result of their previous voluntary choices. Them being a 

doctor is not sufficient to create this duty – if they were a doctor who sees a dying person on the street, 

they would not owe them a duty to help them. It is the specific circumstances that lead to the conclusion 

that the doctor owed the specific patient a duty of care.  
547 Nolan, ‘Assumption of Responsibility’ (n 520) 148–149 
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principle of Hedley Byrne – liability which results from different types of assumptions of 

responsibility – reliance might not be a relevant consideration at all. In such cases, liability 

might arise from the professional’s duty to use their professional skills with due care, after 

they assumed responsibility to do so, explicitly or implicitly, towards a specific claimant.  

 

To conclude this part, Hedley Byrne completes the ordinary principle of negligence 

as articulated by the House of Lords in Donoghue v Stevenson. The latter deals with the 

correlated rights and duties all have in society; the former deals with additional rights and 

duties that result from the undertaking of an obligation by the defendant.548 What might 

otherwise be considered nonfeasance under the ordinary principle of negligence, becomes 

misfeasance in the prism of the special relationship created between the parties. In the 

ordinary state of things, all A has are negative rights to body and property that correlate 

with B’s duties not to harm A’s body and property. B has the same rights as A and A has 

the same duties as B. However, if B undertakes an obligation to assist A, A has a right for 

such assistance from B, and B has a duty to perform this obligation with due care.  

 

Pure economic loss is a significant example in this regard. In the ordinary state of 

things, A does not have a right to make profits towards B (which is independent to their 

right to body or property), and therefore B does not have a duty to refrain from damaging 

A’s capability of making profits or to assist them in making them (other than to refrain 

from harming the body or property A uses to make profits). However, if B undertakes an 

obligation to somehow assist A in making an economic profit, A now has a right to such 

assistance from B, and B has a duty to perform this obligation with due care.  

 

In the next part of the chapter, I will review and analyse significant examples from 

the case law that regard the negligence liability of public authorities for pure economic 

loss, after the decision in Hedley Byrne. I will divide the cases into two groups: cases that 

relate to the general principle of Hedley Byrne (liability which results from an assumption 

of responsibility towards a specific claimant); and cases which relate to the narrow 

 
548 There is some debate regarding the adequate classification of ‘assumption of responsibility’ in private 

law. Some argue that it should be addressed as part of discussing negligence while others believe it should 

be addressed as a separate area of private law; see for example the discussion in Nolan, ‘Assumption of 

Responsibility’ (n 520) 157; Beever (n 492) Chapter 8 – Negligent Misrepresentation and Assumption of 

Responsibility; and cf Stevens (n 492) 293. However, such taxonomy does not change the basic analysis 

presented in this chapter and will therefore not be addressed here.    
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principle of Hedley Byrne (negligent advice). While the latter is merely a specific example 

of the former, as we shall see below, it has unique importance in the context of public 

authorities and therefore it will be discussed separately.    

 

4.4     Liability of Public Authorities for Pure Economic Loss 

and the General Hedley Byrne Principle 

 

Different public authorities can carelessly cause pure economic loss to different 

individuals. The same principles of tort law apply to private individuals and public 

authorities and therefore this loss is ordinarily not actionable in negligence. However, 

when the defendant undertakes an obligation, or assumes responsibility, towards the 

claimant, such loss could be actionable. This idea is represented by the general Hedley 

Byrne principle: ‘if someone possessed of a special skill undertakes, quite irrespective of 

contract, to apply that skill for the assistance of another person who relies upon such 

skill, a duty of care will arise’.549 The ‘making of representation’550 which generates such a 

duty is inferred from the profession or the role of the defendant, taken together with the 

specific interaction between the parties.  

 

In current part, I address different scenarios in which a public authority can cause 

pure economic loss to another individual, not including cases that regard providing a 

careless statement or advice that will be discussed separately under the narrow Hedely 

Byrne principle later. As we shall see, if pure economic loss is caused after the defendant 

assumed relevant responsibility towards the claimant, it is actionable. If responsibility was 

not assumed, the general rule applies, and pure economic loss will ordinarily not be 

actionable. The examples brought here show that the general Hedley Byrne principle applies 

to a wide range of circumstances. While their circumstances differ, all the cases involve 

public authorities that arguably caused pure economic loss to a certain individual.  

 

To start from a significant example, regulatory agencies can cause individuals pure 

economic loss which results from failing to adequately supervise entities they are required 

to supervise by law. Such loss would generally not be actionable in tort – ordinarily, a 

 
549 Hedley Byrne (n 507) 502–503; Poole (n 510) 1500–1501.  
550 Ripstein, Private Wrongs (n 488) 100. 
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regulatory agency does not assume responsibility towards third parties. Without an 

assumption of responsibility, it does not owe them a duty of adequate supervision. In 

Yuen Kun Yeu v Attorney General of Hong Kong,551 the Privy Council discussed the liability of 

the Commissioner of Deposit-taking Companies in Hong Kong for an alleged negligent 

registration of a company as a deposit-taking company. The claimants were investors who 

lost their money after the company went into liquidation. They argued that they deposited 

money with the company while relying on the negligent registration made by the 

Commissioner, and therefore the latter should be is liable for their loss.  

 

While referring to the Hedley Byrne principle, the court dismissed the claim, stating 

that the Commissioner did not assume responsibility towards the specific claimants. The 

claimants could not have reasonably relied on the Commissioner to institute such 

supervision, and the Commissioner could not have known on such reliance even if they 

did.552 Therefore it was held that the Commissioner did not owe the claimants a duty of 

care. This case provides a simple example of the general rule of no liability for pure 

economic loss. The Commissioner was not exempted from liability because of its public 

nature. Rather, the claimants did not have a right to make profits, and the Commissioner 

did not owe a correlated duty towards them to take reasonable measures when performing 

his legal obligations in public law, for the general public.553  

 

In contrast, when a regulatory agency assumes responsibility to take reasonable 

care towards those that are subjected to its regulatory powers, a duty of care would be 

recognised. In Sebry v Companies House,554 Edis J discussed the liability of the Companies 

House for mistakenly registering a company as being in liquidation. Company House 

received a court order to write that a certain company was in liquidation. Instead, they 

 
551 [1988] AC 175 (PC). 
552 ibid 197. As discussed above, to recognise a Hedley Byrne duty of care, the emphasis is on the defendant’s 

behaviour – whether they assumed responsibility towards to the claimant. In contrast, the claimant’s 

reliance should mainly be perceived as an evidential requirement to establish causation. However, as in Yuen 

Kun Yeu, courts sometimes discuss reliance as part of duty rather than causation. This does not usually 

change the substantive analysis of liability.        
553 It should be noted that the liability of some regulatory agencies in the UK is restricted by specific 

legislation. For example, the Financial Services Act 2012 provides immunity for the Financial Service 

Authority (FCA) and its workers ‘for anything done or omitted in the discharge, or purported discharge, of 

the FCA’s functions…’ (s 25(1) sch 3), unless done with bad faith (s 25(3)(a)) or while breaching the 

Convention (s 19(3)(b)). For more details on this subject, including a comparative European perspective, 

see: Donal Nolan, ‘The Liability of Financial Supervisory Authorities’ (2013) 4 JETL 190.   
554 [2015] EWHC 115, [2016] 1 WLR 2499. 
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mistakenly listed the claimant’s company, that had a similar name, as being in liquidation. 

Three days after the false registration and after the claimant notified the registrar about 

the mistake, the mistake was corrected. However, matters escalated quickly and based on 

the mistaken registration, many of the company’s suppliers started demanding immediate 

payment rather than the ordinary 30 days credit. The company ran out of cash, the bank 

refused to provide it with a loan and shortly after it went into administration. The claimant 

then brought a claim against Companies House and the registrar, arguing, among other 

things, that they acted with negligence and that this negligence caused the company to 

enter into administration.  

 

The court accepted the claim. While referring to the Hedley Byrne principles, it was 

held that the Registrar had a duty to take reasonable care that the registration was not 

against the wrong company. It was held that the Registrar assumed responsibility to take 

reasonable care towards the claimant regarding matters of registration. The court then 

listed additional policy reasons that justify imposing a duty of care: there was no other 

available remedy for the claimant; the argument of ‘defensive administration’ does not 

apply because this was not a decision that involved any discretion; it was not hard to avoid 

mistakes in registration; there was no fear of over-deterrence; the registration was 

compulsory, hence the claimant was ‘forced’ into this relationship; and liability would 

most likely benefit the Company House because it would encourage it to avoid making 

similar mistakes in the future. The claimant had a special relationship with the registrar 

due to its registration and was owed a duty of care accordingly.555  

 

Yuen Kun Yeu and Sebry provide good examples of the general rule for pure 

economic loss in negligence claims and for its exception with regard to regulatory 

agencies. Generally, as we see in Yuen Kun Yeu, a regulatory agency does not owe a private 

law duty of ‘good regulation’ to the public at large. Its powers in public law do not necessarily 

translate into common law duties of care. However, as we see in Sebry, a regulatory agency 

might owe the specific object of the regulation a duty to take reasonable care. The different 

policy considerations the court mentioned in Sebry do not matter much for reaching that 

conclusion. Rather, as part of the special relationship between a regulatory agency and 

the specific object of its regulation, the court might reach a decision that the agency 

assumed responsibility to perform its regulatory powers with due care. 

 
555 ibid 2539–2541. 
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We can see a slightly more complicated question about economic loss caused by 

an inadequate performance of regulatory powers in Anns v Merton556 that I reviewed in 

length in chapter 3, and in Murphy v Brentwood557 that was mentioned in that review.  

 

In Anns, the claimants were lessors of several apartments that were damaged due 

to structural movements in the building. It was later discovered that contrary to the 

building plans, the foundations of the building were not built sufficiently deep. The 

council authorised the original plans and failed to detect that in practice the foundations 

were not deep enough. The claimants brought an action against the council. According 

to the relevant act and bylaws, they argued that the council was legally responsible for 

carrying necessary inspections to ensure that the building was constructed according to 

the plans that the authority previously approved. Because they failed to do so, harm was 

caused to the building, and the council should compensate them for the loss they suffered 

as a result.  

 

In Murphy, the claimant purchased a house with defective foundations. Unlike in 

Anns, the alleged carelessness of the council involved the approval of construction plans 

that included several calculation errors. Later, when the claimant lived in the property, 

the foundations cracked and caused significant harm to the house. The claimant decided 

to sell the house to avoid repair costs. Due to the damaged condition of the house, he 

sold it for less than its market price. The claimant brought an action against the council 

for the loss he suffered as a result of selling the house in a lower price due to the damaged 

condition of the house. He argued that given that statutory obligation the council had to 

authorise the building plans, they also had a private law duty to do so with due care. That 

duty was breached by carelessly approving the plans, thus allowing the house to be built 

with faulty foundations that later caused the house significant harm.   

 

While the court recognised the possibility of establishing a duty of care in Anns558 

it was denied in Murphy. In Anns, the claim was for damages that would put the claimant 

in the state where the property no longer poses a threat to one’s health or safety. In 

contrast, the claim in Murphy was for the loss of value of the property. However, as Lord 

 
556 Anns (n 503). 
557 [1991] 1 AC 398 (HL). 
558 Several factual issues were still to be resolved in trial – see our review in Chapter 3. 
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Oliver stated in Murphy, this distinction should not change the basic analysis in tort 

because the loss in both cases was pure economic: ‘If there is no relationship of proximity 

such as to create a duty to avoid pecuniary loss resulting from the plaintiff's perception 

of non-dangerous defects, upon what principle can such a duty arise at the moment when 

the defect is perceived to be an imminent danger to health?’559 In both Anns and Murphy, 

the claimants purchased or leased an already faulty property. The latent defects later 

caused additional harm to the properties, but the defects were there before the properties 

were bought or leased, and the claimant’s loss was therefore purely economic.  

 

Also, while the court in Anns gave great importance to the statutory powers of 

the authority when recognising a duty of care, the analysis in Murphy clarified that these 

powers did not affect the question of liability in tort. Whether it was the council’s power 

to inspect the construction in Anns, or the council’s power to approve the building plans 

in Murphy, it had no relevance for identifying the type of loss as pure economic loss. Such 

loss would not be actionable unless there was a special relationship between the parties. 

As Lord Oliver stated in Murphy, in neither Anns nor Murphy was there such a relationship, 

and therefore the loss should not have been considered actionable.560 He then clarified 

that a similar analysis would apply to tort claims against the builders themselves under 

these conditions.561 The loss is considered purely economic because the property was 

faulty when purchased – regardless of the claim being brought against the builder or the 

council. The main difference would have been that purchasers or lessors ordinarily have 

a contract with the builder and therefore a remedy could be available in contract law. 

Alternatively, there might be in a special relationship with the builder that would generate 

a Hedley Byrne duty.  

 

In Ministry of Housing v Sharp,562 a landowner was refused permission to develop 

his land and therefore received compensation from the Minister of Housing and Local 

Government under the relevant regulation at the time. The compensation was to be paid 

back if such permission would be given in the future and the charge was duly registered 

in the Register of Local Land Charges of the local authority. Two years later, the 

landowner reapplied for permission to develop his land, and permission was granted. The 

 
559 Murphy (n 557) 488. Lord Keith made a similar observation (ibid 468).  
560 ibid 483. 
561 ibid 483. 
562 [1970] 2 QB 223 (QB). 
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intending purchasers of the land initiated an official search in the Register. The search 

was negligently carried out by a clerk of the local authority. As a result, the intended 

purchasers received a certificate, signed by the local land charges registrar, which omitted 

any reference to the compensation notice. They then completed the purchase without the 

landowner or them having to pay the compensation back to the Ministry.  

 

The Ministry brought an action for damages against the local authority for the 

compensation paid, claiming, among other things, that the local authority was vicariously 

liable for the negligence of their clerk who caused economic loss to the Ministry. The 

Court of Appeal accepted the claim. Salmon LJ held that the clerk should have known 

that by conducting the search negligently, he would cause economic loss to someone who 

would later rely on this search, and that ‘this factor certainly creates as close a degree of 

proximity between the council and the incumbrancer as existed between the appellant 

and respondent in Donoghue v Stevenson’.563 Referring to Hedley Byrne, he then stated that 

‘the existence of a duty to take reasonable care no longer depends upon whether it is 

physical injury or financial loss’,564 and that liability for economic loss does not necessarily 

require a previous assumption of responsibility.565 Nevertheless, Salmon LJ found that 

the council assumed responsibility in the specific case – by conducting the search, they 

assumed responsibility to do so with due care, to whomever might reasonably rely on it 

in the future.566   

 

Similarly, Cross LJ held that there was ‘no sufficient reason why in an appropriate 

case the liability should not extend to cases in which the defendant is obliged to make the 

statement which proves to be false’, whether responsibility was assumed or not.567 Lord 

Denning MR held that the clerk owed a duty ‘to any person – incumbrancer or purchaser 

– whom he knew, or ought to have known, might be injured if he made a mistake’.568 In 

addition, Denning suggested that the registrar was liable for a breach of statutory duty 

that was imposed on him by s 17(2) of the Land Charges Act 1925 – to conduct a search 

in the registry and provide a certificate accordingly.569 All the judges agreed that the 

 
563 ibid 278. 
564 ibid 278. 
565 ibid 279.  
566 ibid 279.  
567 ibid 291. 
568 ibid 268.  
569 ibid 265–267. 
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authority was vicariously liable for the negligence of their clerk, rather than for breaching 

a statutory duty, as suggested by Lord Denning MR.    

 

McBride and Bagshaw find Sharp ‘the hardest case to explain’ with regard to 

liability for what seems to be pure economic loss.570 They argue that the best way to 

explain it is by recognising that Sharp extends liability in tort to include harming one’s 

‘proprietary interest’ in an intangible property – a land charge.571 However, as Stevens 

suggests, this rationale is not convincing. Even if one accepts the idea that a land charge 

is a property right which tort law recognises and protects,572 the same cannot be said 

regarding the right to have an accurate certificate which mentions this charge.573 The 

claimants need to show that the defendants were obliged to provide them with an accurate 

certificate, and that such obligation amounts to a duty in private law. The circumstances 

in Sharp do not establish that. 

 

More broadly, most of the economic losses people suffer from are somehow 

related to their body or property, to their ‘bodily interest’ or ‘proprietary interest’. If we 

return to the bicycle shop example, when I open a shop next to yours, I harm your 

possibility of making profits from your shop, your property. Similarly, by cutting the 

power supply to the claimants, the defendants in Spartan Steel harmed their possibility of 

using their factory, their property. If we follow McBride and Bagshaw, it can be argued 

that the loss in both examples is a result of harm to a ‘proprietary interest’, rather than a 

purely economic loss. However, having an interest in body or property is not sufficient 

to recognise liability. Recognising harm to ‘proprietary interest’ as actionable in 

negligence, would mean, in practice, that almost no loss would be considered as non-

actionable pure economic loss, making the rule of no liability for pure economic loss, that 

McBride and Bagshaw generally recognise,574 the exception rather than the default. 

 

Beever argues that the decision in Sharp can be justified, as the judges in the case 

themselves noted, by the doctrine of assumption of responsibility. He claims that given 

 
570 McBride and Bagshaw (n 478) 182. 
571 ibid 182–183. 
572 As McBride and Bagshaw themselves note, it is challenging to find other cases in which a duty for not 

harming one’s intangible property of similar kind was recognised (ibid 143). 
573 Stevens (n 492) 39. 
574 McBride and Bagshaw (n 478) 152–184. 
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the statutory obligation in s 17(2) of the Land Charges Act 1925, the defendants breached 

‘an assumption of responsibility that they were statutorily obliged to make’.575 This 

obligation can either be perceived as a statutory duty that allows imposing liability through 

the tort of breach of statutory duty, as suggested by Lord Denning MR in Sharp, or 

through the doctrine of assumption of responsibility. Under these circumstances, 

assumption of responsibility ‘is a fictional creation of statute, much like the legal 

personality of companies’, and is sufficient to establish liability.576  

 

Beever considers here liability under breach of statutory duty and liability under 

assumption of responsibility as one and the same. However, as we saw in the previous 

Chapter, to impose liability under breach of statutory duty, one needs to show, among 

other things, that under that legislation, Parliament intended to confer a benefit to a 

limited class of people to which the claimant belongs.577 Establishing an assumption of 

responsibility solely based on the legislation that provides the authority with certain 

obligations to the public at large, de facto imposes liability on the authority for breaching 

its statutory duties while disregarding the legal requirements needed to establish liability 

for breach of statutory duty in tort. More importantly, a duty which is generated by an 

assumed responsibility can only be understood in relational terms. Much like the doctor 

or lawyer that were discussed above, responsibility needs to be assumed to an identified 

claimant rather than to the public at large. In Sharp, the authority was under a statutory 

obligation to ‘make the search required’ and to ‘issue a certificate setting forth the result 

thereof’.578 These obligations were not sufficient to establish an assumption of 

responsibility towards the specific claimant. In general, the powers given to the authority 

by statute might serve as a useful tool to identify the responsibilities that a public authority 

could have assumed towards a certain claimant. However, the statute is insufficient to 

establish that the authority assumed responsibility in private law towards a certain 

claimant.579  

 
575 Beever (n 492) 310. 
576 ibid. 
577 See for example X v Bedfordshire (n 504).  
578 s 17(2) of the Land Charges Act. 
579 Stevens supports the conclusion of Lord Denning MR in Sharp, according to which the registrar’s liability 

should have been recognised through the breach of his statutory duties. He argues that while there was no 

assumption of responsibility, the legislation conferred ‘a private right of action for its breach upon the 

claimant’ – the registrar was under a duty to provide an accurate certificate (Stevens (n 492) 38). See our 

discussion of the difficulties in establishing a breach of statutory duty and the role this tort should play in 

liability claims against public authorities (Chapter 3, s 3.5.1).  
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It seems that the best way to explain Sharp is by recognising that it was wrongly 

decided. As noted by Stevens, Sharp fits within the approach taken by the courts during 

the 1970s and the 1980s – what Stevens refer to as a ‘a loss-based model’ of tort law – 

where in practice it was not necessary to establish a common law duty to impose liability 

in negligence for pure economic loss. Rather, acting with fault while causing foreseeable 

loss was sufficient to establish liability, unless there were different policy justifications to 

hold otherwise.580 We saw in chapter 3 of this thesis that such an approach was mainly 

represented by the two-stages test of Anns.581 Foreseeability of harm was essentially 

sufficient to recognise a duty of care while other recognised principles of tort law, 

including the rule of no liability for pure economic loss, were not applied consistently. 

We also saw that this approach was later abandoned. Anns is no longer good law, and 

Sharp should not be considered differently.582 Current law recognises that Hedley Byrne is 

‘the fountain of most modern economic claims’.583 Assumption of responsibility is 

generally required to impose liability for pure economic loss.584   

 

In A v Secretary of State,585 the court dealt with two claims that started as claims for 

judicial review. In the first case, A’s husband received refugee status in the UK. Under 

such circumstances, it was the practice of the Secretary of State to allow the family of the 

refugee to enjoy the same rights as the refugee, the right to work and additional social 

benefits. However, the terms of A’s entry-clearance mistakenly prohibited her from 

having recourse to public funds. She then made several applications to the Minister, 

asking to amend her entry clearance. On 17 August 2001, after issuing a claim for judicial 

review, the Secretary admitted that they made a mistake. However, only on 14 February 

2002 did the Secretary grant her indefinite leave to stay in the UK and remove her 

restriction from access to public funds. The benefits from 17 August to 14 February 

amounted to almost £2000. In the second case, Mr Kanidagli was refused an asylum 

status, but an adjudicator found that it would be a breach of Article 3 of the Convention 

to send him back to his country of origin. Under such circumstances, it was the Secretary 

 
580 Stevens (n 492) 42–43. 
581 Anns (n 503). 
582 cf Customs v Barclays (n 478) 204. 
583 ibid 213 (Lord Mance). 
584 Nolan (n 520) 142–143. 
585 [2004] EWHC 1585 (Admin), [2004] 7 WLUK 138. 
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of State’s common practice to provide the person ‘a status letter’ which confirms his 

exceptional leave to remain. Such letter was mistakenly not given to Mr Kaniagli until he 

filed a claim for judicial review, and he lost social benefits worth of approximately £3000. 

 

With regard to liability for pure economic loss, the court did not involve Hedley 

Byrne principles. Instead, it stated that unlike cases of a private entity which causes pure 

economic loss to another private entity, the claimants could not have protected their 

interests through a contract with the Home Office. Therefore, the fact that the loss is 

purely economic should not carry much weight.586 Justice Keith later concluded that it 

would be ‘just, fair and reasonable’ to impose a duty on the Secretary of State, ‘to take 

care in the administrative implementation of the immigration decisions which had been 

made in their cases…’.587  

 

The ruling in A v Secretary of State highlights a certain difference between public 

entities and private individuals. When discussing the relationships between two private 

individuals or entities, many of the relationships in which the defendant undertakes an 

obligation towards the claimant are based on a contract. B is under an obligation to do 

X, and A gives something in return. If A has any claims against B’s performance of the 

contractual obligations, they could seek a remedy under contract law, and vice versa.  

 

When the defendant is a public authority, the analysis somewhat changes. When 

a public authority provides a public service to an individual, there is usually no contract 

between the parties. Instead, the public authority provides its services because of its 

common law obligations or specific legislation that requires it to do so. For example, 

highway authorities do not take care of the roads because of contracts they have with the 

users of the road. They do so because s 41(1) of the Highways Act 1980 holds that they 

are under a duty to do so. Similarly, the police do not investigate crimes because they 

have a contract with specific complainants. They investigate crimes because that is the 

purpose of their existence.588  

 
586 ibid [27]. 
587 ibid [44].  
588 To be clear, there are also scenarios in which private entities provide services without a contract, as was 

in Hedley Byrne itself. Oliphant provides the following examples of scenarios that are not governed by 

contract law, thus leaving the harmed individual to seek a remedy in tort, under the Hedley Byrne doctrine: 

(i) A provides a service to someone who is not their client; (ii) A provides a service without consideration 

because they might expect something in return in the future; (iii) A provides a service to B but C (third 
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However, whether the defendant could have signed a contract with the claimant 

should not affect the substantive analysis in tort. This difference between public 

authorities and private individuals is mostly descriptive – it explains why the question of 

assumption of responsibility might be more common when discussing the liability of 

public authorities in negligence compared to that of private entities. The claimant does 

not have a contract with the public authority, and after the authority caused them, for 

example, pure economic loss, tort law might be their only option for recovery. This 

difference, by itself, does not make pure economic loss actionable and should not have 

wide normative implications in tort.589 

 

More broadly, the modern articulation of negligence was aimed to deal with areas 

that were outside the realms of contract law. However, the lack of a contractual remedy 

is not sufficient to explain why liability should be imposed in tort. The fact that Mrs 

Donoghue, for example, did not have a contract with Mr Stevenson was irrelevant to 

analysing Mr Stevenson’s liability in tort. The principles of such negligence liability were 

derived from previous precedents in tort law. Corrective justice supports the 

understanding that the focus of tort law is the correlated rights and duties the parties 

have, while ‘Remedies are remedial, and for that reason secondary.’590 The lack of a 

contract explains why tort law is needed, not why or how it applies. The doctrine of 

assumption of responsibility follows the same rationale, when applied to private and 

public entities alike. For example, as we saw above regarding the doctor in the emergency 

room, the patient has no contract with that doctor, and usually no possibility of forming 

one. The lack of a possibility to form a contract explains why tort law is needed to solve 

this issue but it does not change the analysis of liability in tort which follows from an 

assumption of responsibility.  

 

 
party) suffers loss as a result (Oliphant (n 477) 63). However, unlike public authorities, private entities 

ordinarily have the possibility to make legal obligations as part of a contractual relationship.  
589 At best, the lack of a contract might indicate, in specific scenarios, that the defendant did not assume 

responsibility towards the claimant. For example, in a negligence claim brought for negligent advice given 

during the negotiation of a contract and that regarded the subject matter of the contract (ie legal or 

consultancy services), it is plausible that the lack of contract would support the defendant’s argument that 

such information was only initial and therefore the defendant did not assume responsibility as to the 

accuracy of that information.  
590 Ripstein, Private Wrongs (n 488) 7. 
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Having said that, a corrective justice analysis could reach the same conclusion that 

was reached in A v Secretary of State, but in a different way. Once the claimants – or their 

spouses – turned to the defendants and applied for refugee status, and the authority, 

through its agents, dealt with their applications, the authority assumed responsibility 

towards them, according to the Hedley Byrne general principle, to handle the applications 

with reasonable skill and care. The loss is pure economic loss, and the fact that the 

defendant is a public authority does not change that; but much like a doctor or a lawyer, 

once responsibility is assumed, a public servant needs to provide their services with due 

care.   

 

In An Informer v A Chief Constable,591 the Court of Appeal discussed the following 

claim brought by a police informer against the Chief Constable. The claimant was 

mistakenly arrested for money laundering, by police officers who did not know he 

committed the alleged offences while serving as a police informer. A restraint order was 

made against his assets, without notifying the judge he was a police informer, and the 

order was discharged only after several months. The claimant then brought a claim in 

negligence against the Chief Constable, arguing, among other things, that their negligent 

conduct caused him financial loss. The trial judge denied the claim, and the Court of 

Appeal dismissed the appeal. 

 

Arden LJ found that the police assumed responsibility towards the claimant with 

regard to both his security and financial interests. This finding was based on, among 

others, s 29(5)(a) of the Regulation of Investigatory Powers Act 2000 c 23, according to 

which the police is responsible for informers’ ‘security and welfare’. However, she held 

that following Hill,592 the police was immune from negligence claims when conducting 

their investigatory functions. She then concluded that ‘the assumption of responsibility 

imposed on the police was displaced to that extent by the investigations immunity’.593 Pill 

LJ reached the same conclusion and rejected the appeal because he felt ‘constrained to 

apply the Hill principle in this case by reason of the weight of authority behind it…’594  

 
591 [2012] EWCA Civ 197, [2013] QB 579. 
592 Hill (n 504).  
593 An Informer (n 591) 603. 
594 ibid 616. Slightly different, Toulson LJ held that while Hill does not apply, ‘the public interest in the 

detection of crime’ leads to the conclusion that the police did not assume responsibility towards the 

claimant regarding his financial interests (ibid 595). 
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The decision in An Informer can only be explained by taking into account the 

special status the police gained in the negligence case law. I touched upon it briefly in 

previous chapters, and it will be discussed more thoroughly in the next chapter as part of 

the liability of the police for a failure to prevent harm. From a rights-based analysis, 

denying liability due to police immunity cannot be justified. Once the court recognises 

that the defendant assumed relevant responsibility towards the claimant, the claimant has 

a right, valid against the police, to receive protection of his financial and welfare interests 

with regard to his role as an informer. The police then have a correlated duty to provide 

him with such protection.  

 

An Informer also illustrates the argument presented in the Chapter 2 with regard 

to the deficiencies of policy arguments. Arden LJ in An Informer referred to the Hill policy 

arguments in order to explain why liability should be denied – ’The Hill principle thus in 

effect confers immunity’.595 However, there is little resemblance between Hill and An 

Informer. In Hill, the negligence claim was brought by the mother of a murder victim, 

arguing the police negligently failed to catch the murderer in time. There was no proximity 

between the parties; the main tortfeasor was the murderer, not the police; and it was 

doubtful that there was anything wrong with how the police handled the investigation. 

By contrast, in An Informer there was proximity between the parties, created by assumption 

of responsibility towards the claimant; the police were the main tortfeasors – their alleged 

negligence was the main reason for the claimant’s harm; and all judges agreed that the 

police’s behaviour was, at best, troubling. A simple application of Hedley Byrne’s general 

principle would have been sufficient to establish a duty of care. However, because Hill 

focused on the special characteristics of the police rather than on the specific relationship 

with the claimant, the general rule it generated applies in cases which have little 

resemblance to Hill itself.  

 

One of the most interesting examples concerning the liability of public authorities 

in negligence for pure economic loss regards the liability for loss caused by a decision to 

refuse (or to take away) a licence without legal permission. This example is given by many 

scholars when emphasising the deficiencies in current tort law with regard to the liability 

 
595 An Informer (n 591) 597–598. 
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of public bodies in tort, especially for invalid administrative acts.596 In contrast with the 

examples of failing to regulate or failing to prevent harm caused by a third party, here we 

have a public body as the main tortfeasor. The licensing example was debated in R 

v Knowsley MBC ex p Maguire,597 where the court denied a liability claim under similar 

circumstances.598 Several commenters cite Knowsley to illustrate the deficiencies in current 

law concerning compensation for unlawful acts, but without many details.599 This case is 

also cited by the Law Commission as ‘a prime example [for the] injustice to aggrieved 

individuals [that] arises from the courts’ inability to award compensation in respect of 

loss caused by unlawful administrative acts’.600  

 

Knowsley started as an application for judicial review. The council of the 

Metropolitan Borough of Knowsley decided to halt issuing carriage proprietors’ licences, 

due to the influx in applications for new licences, caused by new legislation which made 

it easier to apply for such a licence. However, the council allowed applications for new 

licences by those who relied on its previous decisions to issue licences, limited to those 

who did not previously sell a licensed vehicle. The claimants belonged to the latter group 

and were therefore refused a licence.  

 

At first, as part of judicial review proceedings, the court quashed these decisions 

made by the council, after it was held that they were ultra vires and also Wednesbury 

unreasonable. Then, the applicants asked to receive damages for the loss caused to them 

by the unlawful decisions, until the court quashed the decisions. They argued that the 

 
596 Roderick Bagshaw, ‘Monetary Remedies in Public Law – Misdiagnosis and Misprescription’ [2006] 26 

LS 4, 24; Duncan Fairgrieve, State Liability in Tort: A Comparative Law Study (OUP 2003) 274; Tom Cornford, 

Towards a Public Law of Tort (Ashgate Publishing 2016) 23–24; cf Merris Amos, ‘Extending the Liability of 

the State in Negligence’ [2001] 21 LS 1, 4–5. 
597 [1992] Lexis Citation 1694 (QB). 
598 In Wallace v Takaro [1988] AC 473 (PC), the Privy Council discussed a similar example from New 

Zealand. Similarly to Knowsley, the judges did ‘not find it necessary to reach any final conclusion on the 

question of the existence, or (if it exists) the scope, of the duty of care’, after finding that the alleged duty 

was not breached (ibid 500).  
599 Duncan Fairgrieve holds that ‘The current approach does leave a lacuna in certain specifically public law 

scenarios where the private law principles of tort are ill-suited to addressing the consequences of unlawful 

decision-making’ (Fairgrieve, State Liability in Tort (n 596) 274). He then states that Knowsley is ‘The classic 

example of this’ (ibid 274n97). Tom Cornford mentions Knowsley to illustrate that ‘the person who is 

unlawfully denied or deprived of a licence and who suffers loss of livelihood in the interval between the 

unlawful decision and its reversal has no remedy in English law’ (Cornford, Towards a Public Law of Tort (n 

596) 5). See also Bagshaw, ‘Monetary Remedies in Public Law’ (n 596) 7n15, 9n25, 24; and Amos, 

‘Extending the Liability of the State in Negligence’ (n 596) 4–5.  
600 Law Commission, Monetary Remedies in Public Law (Law Com DP No 106-16-01, 2004) 85. 
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council was negligent in making these decisions and that it owed them a duty of care not 

to act negligently. Schiemann J referred to the court’s decision in the judicial review 

proceedings, according to which the council’s decisions were arbitrary, Wednesbury 

unreasonable and in contrast to the legitimate expectations of the claimants. However, 

he concluded that this did not amount to negligence. The council was trying to cope with 

the influx in the applications, and it was entitled to balance supply and demand by refusing 

to grant licences to specific groups.  

 

It should be noted, though, that the court did not conclude that the council did 

not owe the claimants a duty of care. Instead, Schiemann J held that the question was not 

‘self-evident’, but that there was no need to decide on the matter because the claimants 

failed to show that such an alleged duty was breached. Therefore, the court did not discuss 

the implications of the loss being purely economic and did not mention Hedley Byrne. 

 

The ruling in Knowsley does not include any analysis of the question of duty of care 

with regard to the Hedley Byrne principles. If we attempt to carry out such an analysis, the 

result should be as follows. The claimants approached the defendants and applied for a 

carriage proprietors’ licence. The defendants, while exercising their given powers – in 

other words, while doing their job – refused to grant the request. The general principle 

in Hedley Byrnes applies to any professional. Doctors, solicitors, architects, and more – all 

will have a duty to treat their clients with adequate care expected from them as competent 

professionals, each in their specific field if the Hedley Byrne requirements are met.601 The 

same is true to a public servant: if they assume responsibility to the claimant, they – and 

the authority, vicariously – would owe a duty to the claimant to perform their job with 

due care. Such assumption of responsibility needs not to be explicit, but rather inferred 

from the specific profession, and the specific interaction between the parties.  

 

In Knowsley, once the claimants approached the defendants and applied for a 

licence, and the defendants dealt with their request (as their role required), responsibility 

was assumed by the defendants to do their job with due care. Whether or not the authority 

breached its duty is a different question. However, given that the court in the judicial 

review proceedings found that the defendant’s behaviour was Wednesbury unreasonable – 

hence, ‘so unreasonable that no reasonable authority could ever have come to it’ – it is at 

 
601 McBride and Bagshaw (n 478) 163. 
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least doubtful whether the court in Knowsley was right to hold that the defendant did not 

breach its duty to the claimants.602  

 

Because the issue of duty of care was not discussed in Knowsley, it seems best not 

to deduce from this case a general conclusion of no-liability in common law for pure 

economic loss which resulted from wrongful decision to refuse (or to take away) a licence. 

Given that, as the UKSC recently reemphasised in Poole, the same principles in tort apply 

to public authorities and private entities alike, cases such as Knowsley need to be decided 

according to the relevant legal principle in this regard – Hedley Byrne. If a local council, 

explicitly or implicitly, assumes responsibility towards a specific licence applicant, a duty 

of care should be recognised.  

 

4.5     The narrow Hedley Byrne Principle – Negligent Advice 

from a Public Authority 

 

When addressing the liability of public authorities for negligent advice, some specific 

questions arise when the advice regards regulatory requirements that the claimant needs 

to follow. This type of advice might be different from the advice given by a private 

person. A Hedley Byrne advice is ordinarily given by the defendant to the claimant and 

relates to what the latter should do regarding a third party. In Hedley Byrne, for example, the 

third party was the company which Hedley Byrne wished to accept as a customer. By 

contrast, advice given by a public authority might relate to the public authority itself rather 

than to a third party. A public authority might advise the claimant what they need to do 

in order to receive a particular service from the authority. As we will see below, both 

options are types of assumptions of responsibility. However, the difference between them 

might affect the evidential requirements needed to show that the defendant indeed 

assumed responsibility towards the claimant.  

 

 
602 The difference between the reasonableness requirement in negligence and the standard of Wednesbury 

unreasonableness in tort law raises significant questions. Tom Hickman, for example, argues that there 

should not be a difference between the reasonableness standard in tort law, administrative law and human 

rights law. Rather, the standard should be a ‘functionally sensitive test’, which application is designed 

according to the function of the public authority (Tom Hickman, ‘The Reasonableness Principle’ (2004) 

63(1) CLJ 166).  
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The following two cases are examples of claims in negligence that were brought 

following alleged negligent advice by a public authority which caused the claimant pure 

economic loss. In both cases, the claimants argued that the public authority owed them a 

Hedley Byrne duty of care; the first claim failed while the second succeeded.   

 

In Tidman v Reading Borough Council,603 the claimant wished to sell his land to 

another who wanted to manage his business from that land. In order for the sale to go 

through and following the buyer’s request, the claimant needed to make sure that the 

buyer could use the land for the purposes he desired. The claimant did not know whether 

planning permission was needed to allow the buyer to manage his business from the land. 

A leaflet published by the defendant stated the following: ‘It is not always necessary for 

you to apply for planning permission. If you are in any doubt about whether you need 

permission, you should consult the Council's Planning Department.’604  

 

Accordingly, the claimant contacted the defendant to see if planning permission 

was required while emphasising the urgency of the matter. After a short telephone call, 

he was answered that it was. On the following day, the claimant called again and spoke 

to another representative who also told him he needed to ask for planning permission. 

He then requested planning permission, but the application was rejected. The claimant 

then went to the council to complain about this rejection and was told he could request 

an exemption from the requirement for planning permission – a ‘section 53 

determination’. He submitted a request and shortly after he was granted the exemption. 

However, by the time he received the exemption, the buyer was no longer interested to 

continue with the purchase.  

 

Later on, the claimant had a meeting with the chief executive of the defendant, in 

which he complained about the way the defendant treated him. Following that meeting, 

the chief executive of the council wrote him a letter, accepting that the council ‘failed at 

any time during which [his] planning application was proceeding to give full consideration 

to what was the current and/or permitted use of the land’.605 The claimant then brought 

a negligence claim against the local authority, arguing that if he were advised on time that 

 
603 [1994] 3 PLR 72 (QB). 
604 ibid 92. 
605 ibid 87–88. 
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he was entitled to ask for a section 53 determination, the deal would have been 

materialised. He would not have suffered the losses he suffered as a result of it being 

cancelled.  

 

The court dismissed the claim. It was held that the defendant did not owe the 

claimant a Hedley Byrne duty of care for the following reasons: First, a local council is 

different from an ordinary person who advises another. The former has public obligations 

that they have to exercise for the public interest. The interest of a private individual 

cannot override these public obligations and therefore a duty in private law should not 

be recognised. Second, the advice was given over the telephone and was based on few 

details. It was not reasonable for the claimant to rely on such advice. It will also be 

damaging for the public interest to hold otherwise because it will deter public servants to 

provide any advice for the public. Third, the defendant did not know, and should not 

have known, that the claimant would rely on their advice. It was reasonable to assume 

that given that the contract was worth of £650,000, the claimant would consult a private 

lawyer, in addition to consulting the local authority. The fact that they admitted partial 

responsibility in the letter above is insufficient to conclude otherwise. Fourth, it was 

doubtful that the claimant relied on the defendant’s advice. The court found that the 

advice was pursued in hope to allow the claimant better leverage in the negotiation with 

the buyer. The reason he ended up applying for a permit was the buyer’s request that he 

would do so, regardless of any advice given by the council.606 

 

In Lambert v West Devon Borough Council,607 the claimant received permission from 

the defendant to carry various works on a property he owned. The permission was given 

through the defendant’s agent, the Dartmoor National Park Association (DNPA). More 

than a year later, the claimant wished to amend the permission. The claimant approached 

the defendant’s principal building control officer, Mr Timmins, and asked his advice on 

the matter. On their first meeting, as argued by the claimant, Mr Timmins made him 

 
606 The court stated that even if a duty was owed to the claimant, the defendant did not breach that duty, 

and even if they did, it was not proven to cause the claimant’s loss. As per breach, the court found that 

given the details that were presented to the defendants, it was not unreasonable for them to tell the claimant 

he should get permission, rather than referring him to the possibility of a section 53 determination. As per 

causation, it was found that the claimant failed to prove that a section 53 determination would have been 

sufficient for the buyer to continue with the purchase, given that it did not provide the certainty which 

planning permission provides. 
607 [1998] 75 P&CR 282 (QB). 



 152 

understand he would not need to amend the original permission as long as the works 

would not be detrimental to the original permission. Accordingly, the claimant had his 

architects working on a plan that he sent to Mr Timmins in which he asked for regulatory 

approval and permission to go ahead with the works. Mr Timmins approved the plan. 

After receiving the written approval, the claimant called Mr Timmins to make sure he 

could start with the works, and the latter told him to ‘go ahead’. Later, Mr Timmins 

arrived at the construction site and told the claimant to hold several more changes. Shortly 

after, the DNPA sent the claimant an enforcement letter, stating that the works were 

unauthorised. The claimant’s appeal against the notice was dismissed.   

 

In a negligence claim against the local council, Judge Overend held that in the 

course of the interaction between the claimant and Mr Timmins, Mr Timmins exercised 

powers he was not authorised to exercise. He falsely made the claimant believe that his 

authorisation was sufficient for the claimant to have works on his property that exceeded 

the original permission given to him. Accordingly, it was held that Mr Timmins owed the 

claimant a Hedley Byrne duty of care. First, based on the claimant’s behaviour, Mr Timmins 

knew, or should have known, that the claimant relied on his advice in order to conduct 

the works. Second, it was reasonable for the claimant to rely on the defendant’s advice:608 

 

Where an applicant deals solely with a senior member of a local 

authority, who represents pursuant to a power said to be available to 

him, that he has approved an application to vary an existing planning 

permission, the initial application for which had also been made to the 

same local authority, it is difficult to see how it could be said that the 

applicant is acting unreasonably by acting on the purported approval, 

unequivocally framed as it was in the words ‘Go ahead’.  

 

Third, in practice, the claimant followed Mr Timmins’ advice.    

 

Both cases exemplify the difference between the advice given by a private 

individual to another, regarding a third party, and advice given by a public authority 

regarding the latter’s powers. The first type is indeed advice or a recommendation to take 

a certain action that does not regard the advice-giver. The claimant essentially asks the 

 
608 ibid 295–296. 
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defendant ‘what do you think I should do?’, and they know that they have full autonomy to 

follow or not to follow that advice, or to seek advice from another professional. The same 

cannot be said with regard to the second type. When Mr Tidman and Mr Lambert 

approached the local authorities to see what they should do in order to get what they 

wanted, they did not do so because they wanted knowledgeable advice from a skilled 

person – they did so because the local authorities were the ones making the decisions 

regarding their requests. In essence, they asked the authority ‘what do you want me to do?’ 

because they had to contact the authority to get what they wanted. Even if they could have 

gotten external independent advice, as the court held Mr Tidman should have done, they 

would still need the permission of the local authority to get what they wanted. Hence, the 

advice that the claimants wished to receive from the local authorities has to be considered 

together with the fact that the same local authority was the only authorised entity to make 

the decisions which the advice related to.  

 

This distinction between two types of advice affects the evidential requirements 

needed to establish an assumption of responsibility. For example, if Mr Tidman had asked 

a lawyer about the need for building permission, and the court had found that he did so 

without presenting sufficient details regarding the land in question, then this might be 

taken into account when deciding whether the lawyer assumed responsibility; it might 

have been general advice that the claimant could not have reasonably relied upon. The 

same cannot be said about the local authority Mr Tidman contacted. As mentioned above, 

a leaflet published by the local authority stated the following: ‘It is not always necessary 

for you to apply for planning permission. If you are in any doubt about whether you need 

permission, you should consult the Council's Planning Department.’609 Hence, if the 

authority believed they did not have sufficient information to advise Mr Tidman, they 

should have refrained from advising him. Providing such advice without sufficient 

information supports the argument that the advice was given carelessly. When someone 

approaches a local authority to understand what they should do to get what they need 

from the authority, they reasonably rely on that advice. By providing that advice, the local 

authority assumes responsibility towards the claimant.  

 

As for the policy arguments for not holding the council liable, they do not help 

to answer complex questions of liability. The court in Tidman stated that liability would 

 
609 Tidman (n 603) 92. 
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deter public servants from giving advice. However, as was noted in Chapter 2, almost 

every policy consideration has a mirror consideration that leads to the opposite 

conclusion. Here, it can be argued that liability is needed to encourage public servants to 

provide correct information, thus not misleading the public. Imposing liability would not 

contradict the public goals of the authority, as the court held, but rather support the same 

goals – providing the public with adequate service expected from a public authority. To 

be clear, it is not argued that this policy reason is better than the one presented by the 

court, but rather that it is as good as that one, and therefore is not helpful when discussing 

complex questions of liability. 

 

As was stated in chapter 2, this type of arguments is also overinclusive – the 

overdeterrence argument is not specifically related to pure economic loss but rather to 

the characteristics of the authority. If one finds that liability should not be imposed on a 

public authority in such circumstances due to overdeterrence, it would be challenging to 

explain why liability should be imposed on public authorities in other circumstances that 

are not related to pure economic loss. Liability claims might deter public officials from 

doing their job or encourage them to do their job better; whatever it may be, it has little 

to do with the specific circumstances of the case and the rights and duties of the parties.  

 

Also, if one finds overdeterrence to be a relevant factor for not imposing liability, 

it is challenging to explain why liability should be imposed on private individuals who 

also provide advice, such as (private) doctors, bankers and lawyers. The potential 

implications of over-deterring each of these private professionals might be as severe as 

in the case of public officials. Hence, the policy arguments presented in Tidman are neither 

helpful nor convincing. Following the decision in Hedley Byrne, the circumstances of 

Tidman required a conclusion that the defendant assumed responsibility towards the 

claimant and owed a duty to provide him with adequate advice (however, given that the 

claimant failed to prove that the defendant’s behaviour caused him the loss in question, 

it seems that recognising a duty of care would not have necessarily changed the final result 

of no-liability in negligence).610  

 
610 As mentioned, the court also found that the claimant failed to prove that the defendant breached his 

duty of care (n 606). However, the chief executive of the council stated in a letter that the council ‘failed 

… to give full consideration to what was the current and/or permitted use of the land’. It might be that 

this letter is insufficient to conclude that the defendant breached its duty of care, but it requires a further 

discussion of ‘breach’ and what is expected from ‘a reasonable authority’ that is missing from the ruling.  
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The analysis of the duty of care in the circumstances of Lambert is similar. Mr 

Lambert did not approach Mr Timmins because he wanted his skilled advice on the 

matter. Rather, he approached Mr Timmins because he was the representative of the 

defendant, and he made Mr Lambert believe he had the power to help him with getting 

a permission for the works he desired. The court rightly held that Mr Timmins owed a 

Hedley Byrne duty to Mr Lambert. The fact that Mr Timmins was unauthorised to make 

such a decision might have been relevant in administrative law – as stated in the facts of 

the case, the authorisation given by Mr Timmins was insufficient to continue with the 

works – but has no bearing on tort law. The liability of the authority derives from Mr 

Timmins’ behaviour. If the authority argues that one of its servants conducted 

unauthorised acts and therefore, it should not be liable, this should be decided according 

to the ordinary tests of vicarious liability.611   

 

It is essential to emphasise the following. In chapter 2, I argued against imposing 

or denying liability in negligence for policy reasons that relate to the public nature of the 

defendant. In the examples above, I argued in favour of recognising a duty of care while 

taking into account that the public authorities in question did not serve as third parties’ 

advisers but rather also as decision-makers. One might argue that my argument above 

contradicts the argument presented in Chapter 2 because the duty of care in these 

examples is based on the public nature of the defendant. However, that would be a wrong 

conclusion. Corrective justice analysis, taken together with Dicey’s idea of equality, 

requires subjecting public authorities to the same legal principles to which private entities 

would have been subjected to. They do not, however, require us to blind ourselves to the 

difference between different types of special relationships.  

 

As discussed in previous chapters, the equality that both theories follow is formal, 

not substantive. Different people have different jobs, and their obligations to their clients 

derive from them. Doctors, lawyers, bankers and public servants can all be liable in 

negligence if they assume responsibility towards a specific client or patient; the same 

principle applies for all thus fulfilling the requirement of formal equality in tort law. 

However, it does not mean that they all assume responsibility in the same way. This 

 
611 However, given the wide interpretation given to vicarious liability in employment relationships, it is 

doubtful that such a claim would succeed (See for example Morrison Supermarkets Plc v Various Claimants [2020] 

UKSC 12, [2020] AC 989; see also the discussion conducted in Chapter 1 of this thesis). Anyhow, such 

argument was not raised in Lambert. 
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should be analysed according to the specific characteristics of the job, and the specific 

relationship between the parties. In the above examples, duties of care should have been 

recognised because the specific defendants assumed responsibility towards the specific 

claimants, and not because of, or despite, the defendants being public authorities. The 

same principle applies to all; its interpretation differs according to the specific relationship 

concerned.  

 

4.6     Conclusion 

 

Tort law protects people’s rights and imposes correlated duties in accordance. 

Misfeasance is recognised as tortious, but not nonfeasance. Pure economic loss is 

generally a type of nonfeasance and therefore not actionable in tort. A person in a civil 

society does not have a right, valid against another, to make profits, nor the duty to help 

another to make them. They have freedom to act as they see fit, as long as they do not 

harm others’ rights and their equal freedom to do the same. However, once a person 

undertakes an obligation towards another, the latter has a right which is defined by the 

obligation which was undertaken. The former owes them a duty to fulfil this obligation 

with due care. If the obligation is taken by a professional and regards their relevant skills, 

such a professional owes the claimant a relevant duty of care, which might also cover any 

economic loss that resulted from them not doing their job with due care.  

 

This principle of ‘assumption of responsibility’ is based on the decision of House 

of Lords in Hedley Byrne and applies to private and public entities alike. Unless 

responsibility was assumed, a public authority does not owe a duty to a specific individual 

to avoid causing them pure economic loss. If responsibility was assumed by a public 

authority, through its servants, explicitly or implicitly, the claimant has a right which 

mirrors the obligation taken, and the authority owes them a duty to do their job with due 

care.   

 

It is for the court to establish whether responsibility was assumed, according to 

the circumstances of the case and the relationship between the parties involved. The 

statutory powers and obligations that the authority possesses might be relevant for 

determining the scope of the duty, but by themselves, they are insufficient to establish a 
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private law duty to a specific individual, unless Parliament explicitly decided otherwise.612 

Only on a case-by-case analysis could the courts define the evidential requirements for 

establishing assumed responsibilities in specific scenarios, according to the different roles 

that different public authorities have and the relationships they form with different 

individuals.  

 

 

  

 
612 See the discussion of ‘breach of statutory duty’ in Chapter 3, s 3.5.1. 



 158 

Chapter 5: Special Relationships, Part 2 – Liability for a 

Failure to Prevent Harm 

 

5.1     Introduction  

 

The previous chapter discussed the distinction in private law between misfeasance and 

nonfeasance. To go back to Benson’s distinction, ‘Misfeasance is conduct of any kind (act 

or omission) by one that can interfere with or otherwise affect something that comes 

under another's right (in their person, property, and so forth) insofar as this right is 

exclusive against the first. Nonfeasance is simply conduct that falls short of this.’613 We 

then saw how pure economic loss fits within this distinction – given that, unless in a 

special relationship, tort law mainly protects people’s right to body and property, 

economic loss that is not the immediate result of harming one’s body or property, falls 

short of misfeasance.  

 

This chapter will deal with another example which results from the same 

distinction between misfeasance and nonfeasance – the rule of no liability for a failure to 

prevent harm to another’s body or property. As explained by Stelios Tofaris and Sandy 

Steel with their ‘omissions principle’, ‘In the tort of negligence, a person A is not under a 

duty to take care to prevent harm occurring to person B through a source of danger not 

created by A’, unless certain exceptions apply.614 Negligence law imposes liability for 

inflicting harm on another, not for a failure to prevent such harm from occurring, no 

matter how easy it was to prevent it. I will start from explaining the basic principles of 

tort law in this regard, and how in a corrective justice terminology, there is no liability for 

a failure to prevent harm because, much like pure economic loss, it entails a conferral of 

benefit to the claimant to which they have no right. I will then move on to analyse two 

significant examples of public authorities’ failure to prevent harm – the police’s failure to 

prevent harm to victims; and social services’ failure to prevent harm to children in risk. 

 
613 Peter Benson, ‘The Problem with Pure Economic Loss’ (2009) 60 SCL Rev 823, 870–871; See also Peter 

Benson, ‘The Basis for Excluding Liability for Economic Loss in Tort Law’ in David Owen (ed), 

Philosophical Foundations of Tort Law (OUP 1997) 447; Peter Benson, ‘Misfeasance as an Organizing 

Normative Idea in Private Law’ (2010) 60(3) UofT LJ 731. 
614 Stelios Tofaris and Sandy Steel, ‘Negligence Liability for Omissions and the Police’ (2016) 75(1) CLJ 

128, 128. Lady Hale cited ‘the omissions principle’ to explain the approach of the common law in this 

context (Michael v Chief Constable of South Wales Police [2015] UKSC 2, [2015] AC 1732, 1783). 
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5.2     Failure to Prevent Harm in a Corrective Justice Analysis  

 

As we saw in Chapter 1, the rule of no liability for a failure to prevent harm is explained 

by the idea that tort law only protects our freedom negatively – to be independent from 

another’s will.615 To take a known example of a failure to prevent harm, the common law 

does not impose liability for not rescuing another person from drowning.616 In a 

corrective justice analysis, not rescuing another person from drowning is nonfeasance 

because it does not interfere with another person’s external choice of how to use their 

body. In contrast, obliging me to rescue that person would interfere with my choice of 

doing whatever it is that I want to do rather than rescuing that person. However, pushing 

a person into the water is misfeasance because it interferes with another person’s external 

choice of using their body. Obliging me not to push them would interfere with my choice 

of pushing them to the water, but that would be a justified interference because pushing 

them would infringe their right to their body. As Kant explains, ‘if a certain use of 

freedom is itself a hindrance to freedom in accordance with universal laws (i.e., wrong), 

coercion that is opposed to this (as a hindering of a hindrance to freedom) is consistent with 

freedom in accordance with universal laws, that is, it is right’.617 In this case, pushing the 

other person to the water clearly cannot coexist with their freedom and their right to their 

body, and as such it is legally wrong to do so.  

 

To emphasise this Kantian understanding of freedom, it will be useful to compare 

it with the following alternative interpretation of a failure to rescue which is similar to the 

one suggested by Weinrib in his earlier writing.618 Both Kant and Ripstein emphasise the 

importance of our bodily integrity. In Kant’s theory, our body is ‘the basic stuff (the 

 
615 Immanuel Kant, The Metaphysics of Morals (Mary Gregor tr, CUP 1996) [6:230]; Katrin Flikschuh, Kant 

and Modern Political Philosophy (CUP 2000) 89; Ernest Weinrib, The Idea of Private Law (OUP 2013) 97; Arthur 

Ripstein, Force and Freedom (HUP 2009) 14; Arthur Ripstein, Private Wrongs (HUP 2016) 6, 53–54. 
616 Ernest Weinrib, ‘The Case for a Duty to Rescue’ (1980) 90 Yale LJ 247; Weinrib, The Idea of Private Law 

(n 615) 153–154; Tofaris and Steel (n 19) 143–144. 
617 Kant, The Metaphysics of Morals (n 615) [6:232]. 
618 Weinrib, ‘The Case for a Duty to Rescue’ (n 616). Weinrib argues that given the importance Kant gives 

to the body as the primary thing we use to achieve our goals, Kant’s theory supports a duty to easy rescue 

(ibid 287–292). In the Idea of Private Law, Weinrib offers a different approach. There, he argues that 

‘Suffering by the plaintiff that does not result from the defendant's action has no significance for corrective 

justice. Accordingly, no liability lies for failure to prevent or alleviate an independently arising danger. The 

plaintiff's unilateral need for assistance, no matter how urgent, falls outside the relationship of doing and 

suffering’ (Weinrib, The Idea of Private Law (n 615) 153–154). 
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matter) in a human being, without which he could not realize his ends’.619 In Ripstein’s 

theory, our body – together with our property – is what we have to achieve our goals. 

According to such an alternative interpretation, without our body, we cannot do that. 

When a person is drowning, the most likely result is that they are going to lose that 

capability of achieving their goals; a dead person can no longer achieve their goals. The 

idea that no person is in charge of another is a an ideal to aspire to that we can never 

achieve. For example, by telling another person not to do something (not to push 

somebody to the lake) we already infringe upon that idea. Given the importance of our 

body in achieving our goals, the law should at least impose a duty to easy rescue that 

would reflect a correct balance between one’s freedom and another’s right to their body.  

 

This alternative interpretation would be a wrong application of the Kantian right 

(and Weinrib’s current theory which is founded on the Kantian right) as well as Ripstein’s 

theory. Our rights to body and property are relational. In my relationship with person A, 

I have a right that they do not interfere with my body. The same is valid towards person 

B, C and so on. However, from a Kantian perspective, there is no ‘general’ right to body 

that exists regardless of my relationship with others. The fact that your body is what you 

have to achieve your purposes in life does not change that. You can tell another person 

what not to do – if what they want to do consists of a hindrance to your right to body or 

property – but not what to do. As best explained by Weinrib, ‘The concept of right, 

therefore, does not require any particular affirmative actions. It postulates an area of 

permissibility where the actor can strive to accomplish any purpose whatever, provided 

that the act is consistent with the form of the relationship between the wills insofar as 

they are free’.620  

 

On the relational view, tort law does not balance between one’s freedom and 

another’s right to body and property because a person either has or does not have a right 

to their body or property that is valid against another person. In the case of a duty to 

rescue, the drowning person does not have a right against the by passer, and no liability 

would be imposed. The fact that imposing such a duty on the by passer would only require 

them to give up a minimal level of their freedom is irrelevant. As long as one’s activities 

 
619 Kant, The Metaphysics of Morals (n 615) [6:445]. 
620 Weinrib, The Idea of Private Law (n 615) 97.  
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are in accordance with everybody else’s freedom, they are entitled to be free of everybody 

else’s will.  

 

5.2.1   Acts and Omissions 

 

The rule of no liability for a failure to prevent harm is sometimes explained by 

the moral distinction between acts and omissions, alleging that the former leads to more 

‘serious’ consequences and therefore more culpable. To take a notable example, Honoré 

describes both acts and omissions as behaviours that violate some sort of a norm, while 

the distinction between them is physical – an act is a doing that violates a norm while an 

omission is a non-doing that also violates a norm. The distinction between the two concerns 

the movement of one’s body. The movement of one’s body is generally more culpable 

than non-moving because it affects the world. That movement changes the ordinary 

course of affairs thus causing harm to another. In contrast, non-moving does not change 

the world. The person who did not move did not intervene with the ordinary course of 

affairs. Broadly, according to Honoré, changing the course of affairs brings more harm 

than not intervening with the course of affairs and for that reason acts are generally more 

culpable than omissions. Acts are ‘often worse than omissions… because they create the 

primary harms and risks of harm that omissions fail to remedy’.621  

 

In a corrective justice analysis, this distinction between acts and omissions is 

insufficient to explain the rule of no liability for a failure to prevent harm. The distinction 

between acts and omissions, of the type suggested by Honoré, is a moral (or ethical) 

distinction that, at best,622 explains why acts are more culpable than omissions. When 

Honoré defines both acts and omissions as violations of norms, he refers to both moral 

and legal norms. It is the ‘doing’ that makes the violation of a norm worse than a ‘non-

doing’. In contrast, corrective justice focuses only on the violation of legal norms. The 

 
621 Tony Honoré, ‘Are Omissions Less Culpable?’ in Tony Honoré, Responsibility and Fault (Hart Publishing 

1999) 43.  
622 Smith criticises some of the moral observations suggested by Honoré (Patricia Smith, ‘Omission and 

Responsibility in Legal Theory’ (2003) 9 Legal Theory 221). Among other things, Smith argues that Honoré 

does not give a sufficient explanation to his basic argument, according to which intervening in the world is 

worse than not-intervening. This is essentially another way of arguing that omissions are worse than acts. 

As Smith argues, it is probably more intuitive to argue that intervening in the world is worse than not-

intervening; but it does not offer a valid response to those who believe that there is no moral difference 

between intervening and not-intervening or between acts and omissions (ibid 227–228). See also AP 

Simester, ‘Why Omissions Are Special’ (1995) 1 Legal Theory 311. 
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main question is not whether the conduct was one of ‘doing’ or a ‘non-doing’ but rather 

whether a legal norm was violated. Hence, the distinction between acts and omissions 

can explain, for example, why pushing a person into the lake is more blame worthy than 

failing to rescue them, but it does not explain the more restrictive rule of no-liability in 

tort law for a failure to rescue.623  

 

Note that, explanations that offer ‘a rule of thumb’ arguably provide a lawyer or 

a judge with a useful starting point to address a case but are less persuasive as a tool for 

theoretical understanding. We saw an example when addressing the rule of no liability for 

pure economic loss in the previous chapter. In Spartan Steel, Lord Denning MR stated 

that pure economic losses that result from a power-cut are generally less serious and 

therefore tort law does not offer a remedy in such cases, regardless of the carelessness 

involved.624 Similarly, Honoré wishes to explain ‘why positive harm-doing is on the whole 

viewed as worse than harmful abstention’.625 In this regard, both Denning and Honoré 

offer valuable though general observations. The fact that pure economic loss is ordinarily 

less serious than harm to property is insufficient to explain why liability should not be 

imposed in a specific case, when the loss might be serious enough. Similarly, the fact that 

acts are generally more serious than omissions does not offer a valid explanation where 

the omission is serious enough. Such considerations also disregard other cases that 

involve actionable losses that are not ‘that serious’ but are still actionable because they 

result from harming one’s body or property. In contrast, as we also saw in the previous 

chapter, the distinction between misfeasance and nonfeasance provides a normative 

framework to explain which cases are actionable in tort and which are not.   

  

5.2.2   The Omissions Principle and the Liability of Public Authorities 

 

Tofaris and Steel criticise the application of the omissions principle specifically to 

public authorities. Among other arguments, they argue against the justification given by 

a rights-based analysis to deny liability in this regard. According to Tofaris and Steel, the 

reasons given by a rights-based analysis for not imposing liability for a failure to prevent 

harm do not apply in the context of public authorities. First, the fact that people do not 

 
623 See Ripstein, Private Wrongs (n 615) 65. For a similar critique of Honoré see also Tofaris and Steel (n 614) 

130–131. 
624 Spartan Steel v Martin [1973] QB 27, 38 (CA). 
625 Honoré (n 621) 64. 
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generally have a right to be protected from harm by others, does not mean that some 

people could not have such a right valid against a ‘limited class of well-positioned 

potential duty-bearers in limited circumstances’.626 Second, a rights-based analysis negates 

liability for a failure to prevent harm because imposing liability for a failure to prevent 

harm would impose too heavy of a burden on our freedom to act as we see fit. This 

argument does not apply to public authorities because they do not have the same freedom 

as human beings to act as they wish. The only freedom they enjoy is instrumental – 

freedom to make discretional decisions to achieve their public purpose.627 

 

Both arguments undervalue a corrective justice analysis of tort law.628 Freedom is 

indeed the foundation of a corrective justice analysis. Both parties have equal freedom to 

act as they see fit, as long as they do not hinder each other’s freedom. Our body and 

property are our basic means to achieve our purposes and therefore everybody is entitled 

to freely use their body and property as long as they do not interfere with another’s 

capability to do the same. However, there is nothing in a corrective justice theory to 

suggest that people cannot have additional rights to the ones shared by all. As we saw in 

the previous chapter and as we will see later in this chapter, once a person assumes 

responsibility towards another, the latter has a right, valid against the former, which 

follows from that obligation. However, it is not because, as Tofaris and Steel seem to 

suggest, the defendant is better positioned to provide some sort of a service to the 

claimant. A person who sees a starving person in the street is in a very good position to 

help them, but they are still not under a duty to do so. What generates a right is the 

assumption of responsibility by the defendant towards the claimant.  

 

Different professionals assume responsibilities towards their clients and patients. 

As we saw in Chapter 1, if these professionals are ‘so closely associated’ to another – 

usually the person or body that they work for or provide services to – then ‘responsibility 

for the former's acts can be imputed to the latter’.629 Corrective justice does not argue that 

an artificial body is entitled to the same freedoms that a private person is entitled to. It 

 
626 Tofaris and Steel (n 614) 132. 
627 Tofaris and Steel (n 614) 130, 132. 
628 I addressed similar arguments in Chapter 1 and Chapter 4 of this thesis. To avoid being too repetitive, 

the discussion below will only include the main points that arise from the more comprehensive discussion 

that was held in previous chapters.  
629 Weinrib, The Idea of Private Law (n 615) 186. As Weinrib argues, vicarious liability is best explained by the 

maxim ‘qui facit per alium facit per se’ (‘whoever acts through another acts through himself’).  
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focuses on the person who performs the misconduct, for which the artificial body would 

be liable for if the parties were sufficiently close in the context of the specific 

misconduct.630 A public servant is treated like any other professional. Unless they assume 

responsibility to the claimant, they only owe a duty to refrain from harming their body or 

property. However, once responsibility is assumed, the defendant has a right for a certain 

benefit, which scope is determined by the obligation which was assumed. The liability of 

the authority derives from the acts or omissions of its workers.  

 

There is another difference, perhaps more significant, between a corrective justice 

analysis to the approach presented by Tofaris and Steel. The endeavour of their article is 

to show why a certain principle of tort law that they identify should not apply specifically 

to public authorities as defendants to negligence claims.631 In a corrective justice analysis, 

such an endeavour is inherently problematic, because the same legal principles would 

apply to all. The dissimilarities between parties do not negate the application of tort law 

to either of them; the alleged dissimilarity between ‘public’ and ‘private’ entities is no 

different. The applicability of the same legal principles might change according to the 

specific relationship between the parties. A doctor would assume responsibility differently 

from an architect or a police officer. However, the focus is on the relationship between 

the parties rather than any external characteristic of any of them. I will further discuss 

Tofaris and Steel later when analysing the case law concerning the negligence liability of 

the police for a failure to prevent harm.  

 

5.3     Creation of Risk  

 

In the previous chapter, applying the distinction between misfeasance and nonfeasance 

to decide cases of pure economic loss was quite simple – there is no ‘interference with a 

right to body or property’ if the loss caused to the claimant was not the result of an injury 

to their body or property. Applying the same distinction to decide cases of a failure to 

prevent harm is slightly more complicated. The reason being that it is not straight forward 

to determine whether the defendant interfered with the claimant’s right to body or 

property or merely failed to confer a benefit to them that somehow regard their body or 

property; or in other words, to determine whether the defendant harmed another’s body 

 
630 Weinrib, The Idea of Private Law (n 615) 185–187.  
631 Tofaris and Steel (n 614) 128. 
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or property – which would be misfeasance – or merely failed to protect them from harm 

to their body or property – which would be nonfeasance.      

 

 To better understand liability for a failure to prevent harm we need to go back to 

the initial analysis of negligence liability. In general, liability in negligence derives from a 

risk to the claimant created by the defendant. The defendant has a duty to take reasonable 

care to prevent that risk from materialising in harm to the claimant.632 Some of these 

scenarios could be characterised as comprised of two distinct pieces of conduct, a doing 

and a non-doing. The first conduct created a risk of injury that was later manifested by 

the second conduct. When the defendant is the main tortfeasor – hence, the one who 

both created the initial risk and later failed to take reasonable care to avoid that risk from 

materialising – such scenarios could be described as ‘pseudo-nonfeasance’ – while it is 

the ‘non-doing’ that primarily leads to the injury, it cannot be detached from the initial 

‘doing’ that contributed to the risk of such injury taking place.  633 Weinrib gives the 

example of a driver not hitting the brakes before a red light, thus hitting a pedestrian.634 

Consider the following false analysis. The basic idea of a Kantian right is the 

independence from another’s will. As long as I am not subjecting another person to my 

will, I am allowed to act as I see fit. Another person cannot tell me what to do, but rather 

only what not to do if my acts would hinder their freedom.635 Telling another person to 

hit the brakes would hinder the driver’s freedom because it would require them to take a 

specific positive action – to hit the brakes. The claimant might wish the defendant would 

hit the brakes, but the defendant is not obliged to serve their wishes. Hitting the brakes 

is a sort of benefit that the defendant has no right to; it is nonfeasance which does not 

generate any liability.  

 

The reason this analysis is false is that it disregards a prior act taken by the 

defendant – deciding to drive. In a Kantian analysis, the analysis of liability is ‘a unified 

whole’;636 while each of the elements of negligence has its own significance, what matters 

 
632 Ripstein, Private Wrongs (n 615) 87–89; Weinrib, The Idea of Private Law (n 615) 145. 
633 Harrold McNeice and John Thornton, ‘Affirmative Duties in Tort’ (1949) 58 Yale LJ 1272, 1272–73; 

Weinrib, ‘The Case for a Duty to Rescue’ (n 618) 254. 
634 Weinrib, ‘The Case for a Duty to Rescue’ (n 616) 253. See similarly McNeice and Thornton (n 633) 

1272. 
635 Weinrib, The Idea of Private Law (n 615) 97.  
636 Ripstein, Private Wrongs (n 615) 87. 
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more is their ‘integrated ensemble’.637 The duty of care cannot be understood separately 

from the standard of care. In this example, the decision to drive, by itself, is not wrong 

because it does not necessarily hinder my freedom. However, driving without taking 

reasonable precautions hinders my freedom when, as a result of not taking such precautions, 

you injure my body (or my property). That is why liability in such scenarios is not strict. 

Indeed, ‘[t]he concept of right… does not require any particular affirmative actions’; 638 

but our choices might. Once we adopt an end we wish to achieve, what we can rationally 

will changes accordingly. Our choices constrain our freedom. If I decide to drive, I cannot 

rationally will to disregard of driving standards. My freedom is limited, and so is that of 

other users of the road. We all enjoy equal freedom to drive safely, also when driving safely 

entails some positive actions that we must perform. Once we fail to perform these actions 

thus causing harm to another person’s body or property, we do not merely fail to confer 

a benefit to them; rather, we hinder their possibility of using their body and property as 

means to achieve their goals. Such a hindrance is a wrong.  

 

Misconduct that could be characterised as pseudo-nonfeasance are common and 

ordinarily do not require any special attention by the court. When Lord Atkin articulated 

the neighbour principle in Donoghue v Stevenson, he clarified that, ‘you must take reasonable 

care to avoid acts or omissions which you can reasonably foresee would be likely to injure 

your neighbour.’639 It was not argued that the ginger beer factory owner, or one of his 

workers, put a snail in the ginger beer drank by Mrs Donoghue. His risk-creating activity 

was manufacturing the beer. As part of this risk-creating activity, he had to take 

reasonable care so there would be no external noxious elements inside the beer. 

Manufacturing the beer and not taking reasonable care when doing so are part of the 

same risk-creating activity.        

 

The analysis of negligence liability becomes more complicated when the person 

who created the initial risk and the person who was the primary cause of the harm were 

different people. On the one hand, the most significant premise of Kantian right is being 

independent from another’s will, or in the similar Ripstein’s terminology, not being in 

charge of another. Once I act upon my choices with accordance to everybody else’s right 

 
637 Weinrib, The Idea of Private Law (n 615) 147. 
638 ibid 97.  
639 Donoghue v Stevenson [1932] AC 562 (HL) 580 (emphasis added). 
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to do the same, I am not responsible for the way another person (an adult who is capable 

of making up their own mind) later responds to my acts. Arguing otherwise would put 

me in their charge and would interfere with my freedom, even though when I acted there 

was nothing problematic with that. On the other hand, much like the former case of 

‘pseudo nonfeasance’ (eg not hitting the brakes before a red light), sometimes the choices 

one makes affect what they can rational will. Exposing someone to a certain risk might 

also entail a duty to take reasonable care to protect them from that risk being materialised 

by the acts of another person. For example, when an authority creates a way of passing 

over a highway and does so over a band on the road where users of the road struggle to 

see it, the authority would be liable when a pedestrian gets hurt by another car while using 

that way of passing.640 A pedestrian does not ordinarily have a right to be protected by 

person A from being injured by person B. However, once person A conducts themselves 

in a way that creates a certain risk to the pedestrian, they also have to protect the 

pedestrian from that risk, even when the main cause for that harm is the conduct of 

person B. Similarly, if you organise a boxing match, you are expected to have sufficient 

medical help at ringside.641 If you do not, and one of the boxers is harmed by another 

boxer, you would be liable for not having medical help around that would contain the 

extent of that harm, even though the harm was manifestly caused by the conduct of the 

other boxer.  

 

As notable in these examples, while misfeasance is an interference with a right, it 

is not always easy to identify which scenarios amount to an interference with a right and 

which do not. For example, it could be argued that while managing a boxing match entails 

some risks, once you choose to take part in that match, it is up to you to protect yourself 

from possible harms. Applying a rights-based analysis as a tool to reach a legal decision 

in a specific case, does not necessarily lead to any conclusive result.642 In this regard, 

Ripstein makes the following distinction between two types of misconduct. One, the 

default, where the defendant provides an opportunity for others to create a risk and therefore would 

not be liable for such risk materialising in an injury to the claimant. Second, the exception, 

where the defendant creates a risk and could therefore be liable for such risk materialising in 

an injury to the claimant by another.643 The first type of misconduct is considered a mere 

 
640 Kane v New Forest [2001] EWCA Civ 878, [2002] 1 WLR 312. 
641 Watson v British Board of Boxing Control [2001] QB 1134 (QB). 
642 Ripstein, Private Wrongs (n 615) 94–98. 
643 ibid 94.  
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failure to confer a benefit to which the claimant has no right, hence, nonfeasance, because 

it does constitute an interference with the claimant’s freedom. The second type of 

misconduct is considered to be endangering the claimant (and their body), hence 

misfeasance, because it interferes with the claimant’s freedom.  

 

Ripstein’s distinction between the two types of misconduct is also not straight-

forward. Ripstein provides the following example from Canadian law: the distinction 

between the liability of a pub owner (‘commercial host’) to that of a party host (‘social 

host’), in cases of a person driving home drunk from a pub/house-party who then injures 

a user of the road. In Childs v Desormeaux, the Canadian Supreme Court held that liability 

might be imposed on the former, but not on the latter.644 Ripstein argues that from a 

rights-based perspective, the decision could have gone either way.645 The decision means 

that according to the court, serving drinks in a house party provides the guest with the 

opportunity to create their own separate risk of drunk driving and causing a car accident. 

That harm might be foreseeable by the organiser of the house party, but such 

foreseeability is not sufficient to impose a duty on care. In contrast, providing a drunken 

driver with a drink in a pub amounts to creating a risk by the pub owner to other users 

of the road.  

 

Ripstein states that it is up for the judges in such scenarios to decide whether a 

certain type of misconduct is of the former type or the latter, based on their ‘view of 

social life in Canada in twenty first century’ and the law as it was developed up until 

then.646 Though Ripstein does not provide further details, it can be argued that conducting 

a commercial activity entails responsibilities that are not shared by others. By running a 

business, the pub owner limits their freedom in a way that the house party organiser does 

not.647 Therefore, users of the road have a right to their body and property which extends 

to the pub owner.  

 
644 See Childs v Desormraux [2006] 1 SCR 643, 2006 SCC 18. 
645 Ripstein, Private Wrongs (n 615) 96–98. 
646 ibid 98. 
647 The Canadian Supreme Court in Childs mentions three main relevant differences between a commercial 

host and a social host. First, the capacity they possess in supervising intoxicated clients or guests and the 

different incentives they have when providing them with alcohol. Second, the law and regulations that apply 

to the former but not the latter. Third, the different ‘contractual nature’ of the relationship between a 

commercial host and a client, compared with that of a social host and a guest. According to the court, these 

differences explain why a duty of care might be recognised in cases of commercial hosts, but not when 

discussing the liability of social hosts (Childs (n 644) [17]–[23]). 
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The issue at hand emphasises the limits of a corrective justice analysis. While it 

offers an understanding of tort law which fits its own structure, it is not aimed to provide 

a judge with a definitive answer for whether a duty should be recognised. As Ripstein 

explains, ‘the concept of duty does not work like that’.648 It is an abstract concept which 

can be used to understand the parties at hand, the defendant’s conduct and the claimant’s 

right. Similarly, Weinrib emphasises the ‘indeterminacy of corrective justice’.649 For 

example, it is for the judge to conclude how to describe the initial risk taken by the 

defendant that determines the existence of a duty and its scope.650 From both Ripstein 

and Weinrib, we can learn that corrective justice provides the framework to analyse 

questions of tort law, but it does not provide judges with a definitive answer. 

 

In the context of public authorities, one of the most significant examples in this 

regard – a creation of risk to bodily or property harm by a person A which materialises 

by the acts of a person B – is that of Home Office v Dorset Yacht651 that was previously 

mentioned in Chapter 3 of this thesis, mostly in the context of implementing public law 

terminologies in tort law. This case exemplifies the complexity of the analysis and why it 

is not always as straight forward as in the scenarios of ‘pseudo-nonfeasance’, when the 

person who created the risk and the person who was the primary cause of harm were the 

same person, eg not hitting the brakes at a red light. In Dorset Yacht, the Borstal boys were 

under the control and supervision of the Home Office at Brownsea Island. They escaped 

the island when the guards were asleep by boarding a yacht which belonged to the 

claimant and damaged it. The claimant brought an action against the Home Office for 

failing to supervise and control the boys thus causing physical damage to his boat.  

 

The House of Lords ruled in favour of the claimant. As both Ripstein and 

Weinrib point out, the difference in judgments between Lord Diplock and Lord Reid 

illustrates, accordingly, the differences between a right-based approach and one which is 

not.652 Lord Reid relied on the 19th-century case of Geddis v Proprietors of Bann Reservoir,653 

according to which ‘an action does lie for doing that which the legislature has authorised, 

 
648 Ripstein, Private Wrongs (n 615) 98. 
649 Weinrib, The Idea of Private Law (n 615) 222. 
650 ibid 164–167, 222. 
651 [1970] AC 1004 (HL). 
652 Ripstein, Private Wrongs (n 615) 94–95; Weinrib, The Idea of Private Law (n 615) 167n51). 
653 (1878) 3 App Cas 430 (HL). 
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if it be done negligently’.654 In what seems to be a sort of a mix between the different 

elements of negligence, Lord Reid held that if the carelessness of the defendant caused 

the claimant’s harm, and such harm was foreseeable, there was no reason to avoid 

imposing a duty of care on the defendant.655 Lord Diplock was more cautious. He did not 

recognise a general duty of supervision that would give rise to a claim in negligence to 

everyone affected by such an escape from custody. Instead, he focused on the relationship 

between the specific parties – the Borstal officers (and the Home Office, which was 

vicariously liable for their conducts) and the owner of the yacht. After reviewing the 

relevant law, he concluded that the officers had a duty valid against those who might 

suffer harm to their property in the course of the escape. That is why, as Lord Diplock explains, 

if someone would have escaped from supervision and would harm another’s property 

long after escaping, a person harmed by that someone would not have a valid claim 

against the Home Office.656  

 

Leaving aside Lord Diplock’s use of the ultra vires doctrine that was discussed in 

Chapter 3, his analysis above fits within a rights-approach to private law.657 It focuses on 

the specific relationship between the parties; their rights, their duties and the law which 

applies to that relationship, rather than on general duties valid against the world. As Nolan 

mentions, the outcome of the case fits within the rule of liability for creating a risk which 

was materialised by another – the Home Office located the borstal boys there and was 

therefore under a duty to take reasonable care when supervising them and making sure 

they do not escape.658 Note, that what makes the analysis in line with a corrective justice 

analysis is not necessarily the end-result, but rather the way in which the arguments were 

constructed. As stated by Ripstein, when following a rights-based analysis, it is the role 

of the judge, to decide what conduct provides other people with the opportunity to create 

a risk and what conduct creates a risk that is later materialised by another’s conduct. That 

decision should be in line with legal precedents made previously and the judge’s 

interpretation of these precedents, according to the social life in their jurisdiction.  

 

 
654 Dorset Yacht (n 651) 1030; Geddis (n 653) 455–456. 
655 Dorset Yacht (n 651) 1030. 
656 ibid 1062. 
657 Ripstein, Private Wrongs (n 615) 94–95; Weinrib, The Idea of Private Law (n 615) 167n51). 
658 Donal Nolan, ‘The liability of public authorities for failing to confer benefits’ (2011) 127 LQR 260, 266, 

272. 



 171 

By finding that the Home Office owes a duty of care to the claimant in the specific 

case, Lord Diplock essentially characterised the Home Office’s decision of having the 

Borstal boys working under their supervision in Brownsea Island as creating a risk that 

some boys would escape and harm other people’s property while doing so, rather than as 

merely providing the boys with the opportunity to create a separate risk. The fact that 

The Home Office was in charge of the borstal boys, given their legal custody, seems to 

have contributed to that result. As Lord Diplock states, this decision was based on both 

the relationship between the defendant and the Borstal boys, and the relationship 

between the defendant and the claimant, given the relevant law which applies for people 

escaping legal custody.659 A rights-based analysis of tort law provides the framework that 

judges complete by applying the law to the specific facts of the case.  

 

Both Ripstein and Weinrib focus on the role of the judge under such 

circumstances. However, it should also be emphasised that there are other circumstances 

in which it is Parliament, not the courts, that decides what type of misconduct would be 

considered as risking others and therefore require imposing a duty of care, following the 

structure of the common law of torts. In these scenarios, the courts would discuss the 

question of liability mostly through breach of statutory duty, leaving negligence to other 

matters that the legislation does not explicitly relate to. A significant example in this 

regard is that of Highway Authorities.  

 

Traditionally, the common law did not impose liability on highway authorities 

when a faulty highway led to a car accident.660 This was altered by s 1(1) of the Highways 

(Miscellaneous Provisions) Act 1961, titled ‘Civil liability for non-repair of certain 

highways and bridges’, which stated that, ‘The rule of law exempting the inhabitants at 

large and any other persons as their successors from liability for non repair of highways 

is hereby abrogated’. Today, s 41(1) of the Highways Act 1980 states that a highway 

authority is under a duty to maintain the highway, while s 58 holds that if the authority 

took reasonable care to secure the road, it should be a defence to a damages claim. Later, 

after the House of Lords held that the duty to maintain the highway under s 41(1) does 

not include a duty to remove snow or ice, 661 Parliament amended the legislation to reverse 

 
659 Dorset Yacht (n 651) 1062. 
660 Gorringe v Calderdale Metropolitan Borough Council [2004] UKHL 15, [2004] 1 WLR 1057, 1071. 
661 Goodes v East Sussex CC [2000] 1 WLR 1356 (HL). 
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that ruling.662 Given the specific legislation, liability is imposed in relevant cases through 

the tort of breach of statutory duty.663  

 

The traditional approach of the English courts in this regard shows that liability 

of public authorities for not maintaining a road was considered as providing another (user 

of the road) with the possibility of creating a risk (driving negligently). Maintaining the 

road was considered a benefit that the injured claimant had no right to and, therefore, no 

liability was imposed on the authority. Parliament’s legislation changed the analysis. It is 

now recognised that by allowing a road to be unmaintained, the Highway Authority 

creates a risk to users of the road. The latter has a right, valid against the authority, to 

enjoy a non-defective highway, and as mentioned in s 58 of the Highways Act 1980, the 

authority has a duty to take ‘reasonable care to secure the highway’. Once the court 

concludes that a case falls outside the scope of the legislation – for example, liability for 

injuries which resulted from external hazards that are not part of the road – it is again for 

the courts to decide whether the relevant misconduct amounts to misfeasance or 

nonfeasance, through the ordinary principles of negligence.664  

 

To summarise this part, misfeasance is an interference with a claimant’s right. 

Ordinarily, every person’s freedom from interference requires that the law would not 

impose a duty on them to prevent harm for which someone else is primarily responsible 

for. If the defendant created a risk that later materialised in their own wrongdoing, that 

would not be considered a failure to prevent harm but rather interfering with the 

claimant’s right, hence misfeasance. When the person who contributed to creating the 

risk of injury and the person who is the primary cause of the injury are different people, 

the analysis is more complicated. If a court decides that the defendant merely provided 

another with an opportunity to injure the claimant, the defendant would not owe a duty 

to the claimant for a failure to prevent harm. That would be nonfeasance because the 

 
662 s 41(1A) now holds that ‘a highway authority are under a duty to ensure, so far as is reasonably 

practicable, that safe passage along a highway is not endangered by snow or ice’ (Railways and Transport 

Safety Act 2003 (c 20), s 111 (31.10.2003)). 
663 Gorringe (n 660) 1086–1087; Goodes (n 661) 1368. See also: Robert Stevens, Torts and Rights (OUP 2007) 

220. 
664 See for example Stovin v Wise [1996] AC 923 (HL), where the House of Lords held that a highway 

authority does not have a private law duty to remove a hazardous bank on nearby land, even though it was 

in its powers to do so. See also Gorringe (n 660), where the House of Lords held that a highway authority 

does not have a private law duty to replace a stop sign.  
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claimant does not have a valid right against the defendant to tell them how to conduct 

themselves. However, if the court decides that the defendant’s initial conduct created a 

risk that later materialised by the acts of another, then the defendant owes a duty of care 

to the claimant. The difference between the two scenarios is mainly legal, not factual, and 

the court decides these cases based on the relevant law that applies in the specific 

circumstances of the case before it.  

 

5.4     Assumption of Responsibility and a Failure to Prevent 

Harm 

 

In the previous chapter, I discussed the doctrine of assumption of responsibility that was 

articulated by the House of Lords in Hedley Byrne v Heller.665 I then explained how this 

doctrine also follows from a corrective justice analysis and its implications with regard to 

pure economic loss. This chapter follows a similar analysis666 – which I will therefore not 

repeat in length – but focuses on a different implication. In a corrective justice analysis, 

the duties a person A has towards a person B correlate with the latter’s rights, and vice 

versa. They both have equal freedom to act as they see fit, as long as they do not harm 

each other’s body or property. However, a person A can decide, as a purposive person, 

to take additional responsibilities upon herself. If such responsibilities were taken towards 

a person B, the latter might have additional rights that result from the undertaking of 

such responsibilities. These rights would generate additional duties for A, including a duty 

to prevent harm being caused to the claimant’s body or property. The scope of the duties 

is shaped by the scope of responsibility undertaken by the defendant, whether explicitly 

or not.667 

 

In Stansbie v Troman,668 a decorator was left alone in a house of one of his clients. 

He then left the place to get some wallpaper while leaving the door unlocked. During his 

absence, a thief entered the house and stole some property. The householder then 

brought an action against him, asking compensation for the stolen property. Much like 

with public authorities such as the police and social services that will be addressed below, 

 
665 [1964] AC 465 (HL). 
666 See Chapter 4, ss 4.3 & 4.4.  
667 Weinrib, Corrective Justice (n 485) 54. 
668 [1948] 2 KB 48 (CA). 
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the main tortfeasor was a third party, here a thief, while the decorator failed to protect 

the claimant’s property from the harm directly caused by that thief. While referring to 

Donoghue v Stevenson, the county court held that due to the relationship between the parties, 

the decorator had a duty to take reasonable care of householder’s property when left there 

alone. The Court of Appeal affirmed the judgement but emphasised that the duty was 

inferred from the contractual relationship between the parties. By leaving the door open 

and being away for several hours that duty was breached, and the theft was ‘the direct 

result’ of that breach.669 

 

Four decades later, in Smith v Littlewoods,670 the House of Lords referred to Stansbie 

and emphasised that a duty to take care of another’s property could arise regardless of a 

contract; for example, when a licensee of the householder is left in the house by himself.671 

Lord Goff emphasised that such a duty is a result of an assumption of responsibility, and 

therefore a duty might be imposed, even though the defendant was not the main 

tortfeasor. Lord Goff’s opinion was recently cited by the House of Lords in Robinson v 

Chief Constable of West Yorkshire,672 to emphasise, once again, that liability might arise from 

an assumption of responsibility, even when the harm caused to the claimant was the result 

of the defendant’s failure to prevent harm.673 Lord Hughes further added that ‘The law 

readily finds such an assumption in many common situations, such as employment, 

teaching, healthcare and the care of children, and imposes liability for omitting to protect 

others’.674 As we saw in the previous chapter, such assumption of responsibility follows 

from Hedley Byrne’s general principle, according to which ‘if someone possessed of a 

special skill undertakes, quite irrespective of contract, to apply that skill for the assistance 

of another person who relies upon such skill, a duty of care will arise’.675 

 

In this part of the chapter, I will discuss the negligence liability of public 

authorities for a failure to prevent harm through the prism of assumption of 

responsibility. Because there are many cases that discuss this subject, I will focus on two 

 
669 ibid 50–52.  
670 [1987] AC 241 (HL). 
671 ibid 272. 
672 [2018] UKSC 4, [2018] 2 WLR 595. 
673 ibid 776. 
674 ibid 776. 
675 Hedley Byrne (n 665) 502–503; see also N v Poole Borough Council [2019] UKSC 25, [2020] AC 780, 836-

837.  
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main prominent areas: The liability of the police for a failure to prevent harm to victims; 

and the liability of the social services for a failure to prevent harm to children at risk.  

 

5.5     The Negligence Liability of the Police for a Failure to 

Prevent Harm 

 

The liability of the police for a failure to prevent harm – or for a failure to conduct an 

adequate investigation – was discussed several times in recent decades by the Court of 

Appeal and the Supreme Court (and the House of Lords). From a corrective justice 

perspective, the basic principles which apply when discussing the liability of the police 

for a failure to prevent harm are not different from those that apply when discussing the 

liability of other people and entities for a failure to prevent harm. Unless a special 

relationship was formed, the police are not under a private law duty to protect anybody. 

They might have an obligation to do so under public law, but such obligations are not 

sufficient to impose a private law duty; something more is needed to transfer this 

obligation to the public at large into a duty in private law. I mentioned some of the 

following cases in Chapter 2 when discussing the use of policy reasons in negligence. The 

discussion there mostly focused on the difficulties with policy reasons, and on what 

judges should refrain from doing when discussing such cases. This chapter completes the 

discussion in chapter 2 by cautiously suggesting what judges should do, not only refrain 

from doing, from the standpoint of a corrective justice analysis.   

 

I discussed in Chapter 4 the example of a doctor failing to treat an injured 

individual. A doctor is not generally under a private law duty to help an injured person 

on the street, even though some might expect more from a doctor. Once the injured 

person is in the emergency department, and the doctor is there for their shift, the analysis 

changes. The doctor might now have a duty to prevent harm – to treat the patient with 

due care – because of the special relationship formed between them and the patient. Such 

relationship is not the result of an explicit assumption of responsibility – the doctor, more 

often than not, has not been in any touch with that patient who just entered the 

emergency department.676 A duty is also not the result of any reliance – the patient might 

be unconscious. The special relationship is formed by two things – the doctor’s 
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occupation and the general obligations they took upon herself when becoming a doctor; 

and, as important, the fact that they were in the emergency department at the time when 

the patient was brought there. Both conditions – a general one which derives from one’s 

profession and a specific one which derives from the particular circumstances of the case 

– have to be met for a duty to be imposed. As we shall see later on here, from a corrective 

justice perspective, the same conditions have to be met for setting a duty on other 

professionals for a failure to prevent harm, and the police are no different.677  

 

In Hill v Chief Constable of West Yorkshire,678 the House of Lords considered the case 

of a woman murdered by a serial killer who previously murdered several young women. 

The mother of the victim brought a negligence claim against the police, arguing that they 

had delayed in identifying and arresting the murderer and that this delay was avoidable. 

Without this delay, she argued, her daughter would still be alive. The  trial court struck out 

the claim, holding there was no cause of action; the Court of Appeal rejected the appeal, 

and so did the House of Lords. After holding that there was no proximity between the 

parties, the House of Lords added, in what is best understood as obiter dicta, that the 

police were immune from such claims. The reasons given were policy reasons that were 

discussed earlier in Chapter 2 and Chapter 3 – defensive policing and diversion of 

resources.679  

 

The result of Hill is consistent with a rights-based analysis of tort law. The police 

do not have a private law duty to protect the public from harm. Even if the investigation 

was conducted in a manner that falls below the standard expected from the police, that 

would not suffice to impose liability on the police. This is not because we wish to avoid 

over-deterrence of the police or to protect their (public) resources, but rather because an 

individual does not have a right, valid against the police, to be protected from harm. It is 

also not the result of ‘police immunity’; the analysis would have been the same, as I already 

noted above, with anybody else failing to protect another individual.680 Unless the police 

 
677 See similarly Joanne Conaghan and Clare Torrible, ‘Policing, Professionalism and Liability for 

Negligence’ (2017) 33(2) PN 86. 
678 [1989] AC 53 (HL). 
679 ibid 63–64. 
680 See for example Capital & Counties v Hampshire County Council [1997] QB 1004 (CA) that we also 

mentioned in Chapter 3. There, the Court of Appeal discussed four different cases that regarded the liability 

of the fire brigades for failing to put off a fire. The court held that only when the fire brigades caused 

additional loss to the claimant’s property by trying to put off a fire, as was in two of the cases where the 
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assume responsibility towards the claimant, they do not owe them a duty in tort to prevent 

harm. In Hill, there was no prior acquaintance between the claimant and her daughter 

and the police or any other opportunity for the police to assume responsibility towards 

the specific claimant concerning the specific risk. Any obligation that the police might 

have towards the general public to conduct their investigations adequately does not 

translate into a private law duty. 

 

The rulings after Hill that regarded the liability of the police for a failure to protect 

individuals have shifted away from a rights-based analysis into a policy-based analysis. In 

Osman v Ferguson,681 the Court of Appeal applied the obiter articulated by the House of 

Lords in Hill, holding that due to policy reasons a case cannot be brought against the 

police for failing to conduct an adequate investigation. Like in Hill, it was argued that the 

police were negligent in failing to conduct an adequate investigation. There, the deceased 

contacted the police several times to report that he was severely harassed by another man 

named Paget-Lewis. Later on, Paget-Lewis murdered the deceased. In the negligence 

claim that was brought by the deceased’s family, it was argued that by conducting a 

negligent investigation, the police failed to prevent the murder. The Court of Appeal 

found that the claimants had an arguable case for showing there was ‘a very close degree 

of proximity’ between them and the police forces.682 However, the court found that a 

negligence claim would still fail due to policy reasons mentioned in Hill, and therefore 

the case was struck out.683  

 

It is doubtful whether the decision in Osman is consistent with a rights-based 

analysis. The facts of the case are important to illustrate the prior relationship that existed 

between the deceased and the police. Paget-Lewis was a schoolmaster in the school where 

the deceased’s son, a 15-year-old boy, attended. He developed what the court referred to 

 
fire brigades turned off the sprinklers, they will be liable for carelessly causing such loss. Otherwise, as was 

in the other two cases, the fire brigades will not be liable for failing to put off a fire.  
681 [1993] 4 All ER 344 (CA). 
682 ibid 350. 
683 ibid 354. The case was later brought to the European Court of Human Rights, which held that the 

decision violated Article 6(1) of the Convention that protects the right for a fair trial (Osman v United Kingdom 

[2000] 29 EHRR 245). It was held that by concluding that the police were immune from liability and by 

not allowing the claimants to conduct a trial on the merits, the claimants were denied the possibility of 

establishing their claims and their access to court was therefore disproportionately restricted (ibid [128] – 

[130]). The decision in Osman was later reversed in Z v United Kingdom [2002] 34 EHRR 3 (see the discussion 

in s 732 below).   
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as ‘a strong and unhealthy attachment’ to the boy.684 In early May 1987, it was discovered 

that Paget-Lewis changed his surname to that of the boy. He then started damaging the 

property of the deceased and his family. Throughout May – October, Paget-Lewis threw 

a brick on the deceased’s home, breaking their front window; slashed the tyres of the 

deceased’s car, on two separate occasions; poured a mixture of oil and petroleum on the 

deceased’s front car; and broke the windscreen of the deceased’s car. Each one of these 

events was reported, separately and immediately, to the Hackney Police. In November, 

Paget-Lewis was questioned by the police about all these events. He told the officer that 

he was stressed because he lost his job – he was suspended from his job earlier that year, 

due to the harassments – and that he was afraid he might do something ‘criminally insane’ 

unless his situation improved.685   

 

The harassments continued. In the same month in which he was questioned by 

the police, Paget-Lewis smeared dog excrement on the deceased’s front door; smeared 

dog excrement on the deceased’s car; and on several occasions, stole the light bulb above 

the deceased’s front door. The Hackney Police was informed shortly after. They told the 

deceased that they knew that Paget-Lewis did all of the above but that the deceased 

should not worry for his safety. In December, Paget-Lewis was interviewed, at his request, 

by a divisional inspector of the Inner London Education Authority. He told them that he 

is going to do a sort of ‘Hungerford’, referring to the massacre that took place there in 

August earlier that year. He also said it would not take place in school. The interviewer 

left a detailed message for an officer in the Hackney Police, describing Paget-Lewis’s 

interview with details. Following that message, the police questioned another person, to 

which Paget-Lewis said – ‘in a few months I will be doing life’.686 In January 1988, Paget-

Lewis broke into a car and stole a shotgun. In March, he followed the deceased and his 

family to their home, where he shot the deceased and his son, killing the deceased and 

severely wounding his son.  

 

The circumstances in Osman indicate that the police assumed responsibility 

towards the deceased and therefore owed him a duty of care to investigate Paget-Lewis 

adequately. As I discussed in the previous chapter, an assumption of responsibility does 

 
684 Osman (n 681) 346. 
685 ibid 347. 
686 ibid 347–348. 
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not have to be implicit, nor voluntary. It could be inferred from two things: the profession 

of the defendant, taken together with the specific interaction. There is no doubt that 

investigating crimes is part of the police’s job description. As for the proximity between 

the parties, the circumstances of the case show, as the Court of Appeal held, that there 

was ‘a very close degree of proximity’ between the deceased and the police. The deceased 

went to the police time and time again to report the harassments. The police knew the 

claims were genuine and that Paget-Lewis was behind all of it. They also told the claimant 

not to worry. Hence, the circumstances indicate that the police assumed responsibility 

towards the claimant with regard to investigating Paget-Lewis. The deceased had a right 

to expect that the police would do their job and investigate the case adequately, and the 

police had a correlated duty to do so. Whether or not they breached that duty, or whether 

or not this alleged breach could be considered sine qua non of the murder, are different 

questions that should have been discussed at trial. Striking out the case without a trial was 

only possible because the court adopted Hill’s policy reasons. Even though the cases were 

very different from each other, the court in Osman held they both regarded ‘failures in 

investigation’ and therefore Osman should be dismissed for the same reasons Hill was, 

without giving any importance to the prior relationship between the parties.687 According 

to the ruling in Osman, the police is de facto immune from liability for failures in 

investigations, whatever the circumstances might be.  

 

In Smith v Chief Constable of Sussex Police,688 the Supreme Court reaffirmed the 

obiter in Hill and the rule of no liability for the police’s failure to conduct an adequate 

investigation. The claimant, Mr Smith, approached the police and complained that he was 

threatened by his former life partner, through phone calls and text messages, after he was 

previously assaulted by him a few years earlier. He wished to show the police around 130 

text messages sent to him over a single month, including, among others, ‘U are dead’, ‘I 

am looking to kill you and no compromises’, ‘look out for yourself psycho is coming’ and 

more.689 The police officers refused to look at the text messages and did not take a 

statement from the claimant. Instead, they referred the claimant to fill in appropriate 

forms to trace the threatening calls made by his ex-partner. He filled the forms, and while 

 
687 ibid 353. 
688 [2008] UKHL 50, [2008] 3 WLR 593. 
689 ibid 603. 
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the threats continued, the police told him that it would take four weeks for the calls to be 

traced.  

 

The claimant later returned to the police station, urging a police officer to look at 

the messages received, including new ones he kept on receiving after his first attempt to 

file a complaint at the police. The officer once again refused and did not make any record 

of the meeting. He then told the claimant he should call 999 in case of an emergency. A 

week after the claimant was severely attacked by his ex-partner who was later charged and 

sentenced for ten years imprisonment. Mr Smith issued proceedings against the Chief 

Constable and the police station, seeking damages for the negligent manner in which the 

police behaved. His claims were struck out, but later the Court of Appeal ordered the 

case to be heard by the county court.  

 

The House of Lords accepted the appeal made by the Chief Constable. Lord 

Hope stated that complaints about domestic abuse are common and often not genuine. 

He recognised that the police were presented with credible evidence. However, he held 

that imposing a duty of care under such circumstances would force courts in future cases 

to assess if the threat was genuine or not, something that was better left for the police to 

decide on the spot.690 While referring to Hill, Lord Hope stated that it was best for the 

public interest that this kind of claim – which regard the police’s primary functions of 

investigating crimes – should be struck out. The opinion of Lord Philips, who joined the 

majority, is also worth mentioning. After basing his conclusion on the Hill principles, he 

concluded as follows:  

 

The issues of policy raised by this appeal are not readily resolved by a 

court of law. It is not easy to evaluate the extent to which the existence 

of a common law duty of care in relation to protecting members of 

the public against criminal injury would in fact impact adversely on 

the performance by the police of their duties. I am inclined to think 

that this is an area where the law can better be determined by 

Parliament than by the courts.691 

 

 
690 ibid 621. 
691 ibid 627. 
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In other words, while Lord Philips held that matters of policy should be left to Parliament 

and not to courts, by basing his decision solely on the Hill principles, he relied on matters 

of policy to exclude liability.  

 

Lord Bingham, in a significant minority opinion, held that the claimant presented 

to the police, during face-to-face meetings, credible evidence for an imminent threat to 

his physical safety. Therefore, and unlike in Hill, there was a special relationship between 

the parties, and the police thus owed the claimant a duty to take reasonable measures to 

prevent the crime. Lord Bingham referred to this as ‘the liability principle’:692 

 

If a member of the public (A) furnishes a police officer (B) with 

apparently credible evidence that a third party whose identity and 

whereabouts are known presents a specific and imminent threat to his 

life or physical safety, B owes A a duty to take reasonable steps to 

assess such threat and, if appropriate, take reasonable steps to prevent 

it being executed.  

 

The majority judges referred to this principle as unworkable, because in future cases it 

would be hard to conclude if the evidence presented were sufficient or not. Therefore, 

they held the Hill principles should apply, and liability should be denied.693   

 

In Michael v Chief Constable of South Wales Police,694 Ms Michael, the deceased, made 

an emergency call to the police. In this call, she stated that her ex-partner came to her 

house and after he found her with another man, he bit her ear, took her current partner 

with him and said he would be back to hit her.695 The call handler told the deceased that 

the call would be passed to a relevant policeman who would call her back ‘any minute 

literally’.696 The call was marked as requiring an immediate response which meant a visit 

 
692 ibid 609, 616. 
693 ibid 621. 
694 Michael (n 614). 
695 According to the transcript of the conversation, Ms Michael also stated that her ex-partner told her ‘I’m 

going to drop him home and (inaudible) [fucking kill you]’. It was debatable whether or not the call holder 

heard the latter part in real-time or not due to different background noises heard in the recording (the claim 

was struck out, so no witnesses were heard). That way or another, this information was not passed on to 

the relevant police force (see ibid 1743–1744).  
696 ibid 1743. 
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to her home was due in a few minutes. However, after the call handler contacted the 

relevant police station, they gave it a lesser priority, at a level of up to 60 minutes response. 

Fourteen minutes after the first call and before the relevant police force arrived, Ms 

Michael made another emergency call in which she was heard screaming. The police 

arrived immediately after but found her to be already stabbed to death. Her ex-partner 

was later found guilty for her murder. Later on, it was discovered that on four different 

occasions before the night of the murder, domestic abuse incidents were reported to the 

police regarding their relationship. An investigation found individual as well as 

organisational failures in the way the police handled the incident.       

 

Ms Michael’s parents and two children brought an action against the Chief 

Constable, arguing both for negligence conduct and for a violation of the HRA by 

breaching article 2 of the Convention. The police asked to strike out the claims, and their 

request was denied. The Court of Appeal partially accepted their appeal, striking out the 

claim in negligence but allowing a trial to be held regarding article 2 of the convention. 

The Supreme Court reaffirmed the ruling of the Court of Appeal. As for the claim in 

negligence, Lord Toulson, for the majority, held that common law generally avoids 

imposing liability for pure omissions, and therefore is also reluctant to impose liability on 

third parties for failing to prevent harm caused by another. He then listed two exceptions 

to the general rule. First, as was in Dorset Yacht,697 when the third party is in a position of 

control over the main tortfeasor and should have foreseen the damage caused to someone 

who was in proximity with the third party. Second, based on the Hedley Byrne698 principles, 

when the third party assumes responsibility towards the claimant. 

  

Lord Toulson further explained that these principles apply for both private and 

public parties. He then denied the application of different policy reasons in this regard – 

defensive administration on the one hand, and incentivising the police to do a better job 

when dealing with cases of domestic abuse on the other hand – and stated that the court 

is ill-equipped to deal with such claims.699 However, he stated that budgetary arguments 

were relevant when deciding whether or not to recognise a new duty of care: ‘The 

payment of compensation and the costs of dealing with claims, whether successful or 

 
697 Dorset Yacht (n 651). 
698 Hedley Byrne (n 665). 
699 Michael (n 614) 1764–1765. 
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unsuccessful, would have to come either from the police budget, with a corresponding 

reduction of spending on other services, or from an increased burden on the public or 

from a combination of the two.’700 He then rejected the attempt to establish a Hedley Byrne 

duty of care – the call handler did not promise Ms Michael that the police would arrive 

quickly enough to help her. Therefore, no responsibility was assumed by the police.701  

 

In his minority opinion, Lord Kerr held that there was a relationship of proximity 

between the parties, which resulted from the call made by Ms Michael in which she gave 

specific information regarding an imminent threat to her life. More broadly, he stated that 

‘the time has come to recognise the legal duty of the police force to take action to protect 

a particular individual whose life or safety is, to the knowledge of the police, threatened 

by someone whose actions the police are able to restrain’.702 He explained that this was 

not due to the police being different from other public authorities or private entities, but 

rather the opposite – every professional could be held liable when performing their job 

without due care and the police should not be an exception to that general rule.703 

Baroness Hale, joining Lord Kerr, added that it was doubtful whether imposing liability 

would make the police-work more complicated than it already was, but it could lead to 

needed improvements in their response to domestic abuse cases.704  

 

Osman, Smith and Michael have similar circumstances. In all of them, an individual 

approached the police to complain that another person is posing a threat to their physical 

safety. In all of them, the police were presented with allegedly reliable evidence for such 

threat. And in all of them, the negligence claims were struck out. The courts in Osman 

and Smith based their decisions mainly on policy reasons, while in Michael the claim was 

rejected after the court found that there was no proximity between the parties needed to 

recognise a duty of care.  

 

To summarise, we can identify at least four different approaches in the case law 

towards the liability of the police for a failure to conduct an adequate investigation:  

 
700 ibid 1765. 
701 ibid 1769. 
702 ibid 1780. 
703 ibid 1781. 
704 ibid 1785–1786. As for the HRA claim, it was concluded unanimously that a trial should be held on the 

merits in which different questions of fact should be discussed. 
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(i) Hill’s obiter, followed by Osman and the majority opinion in Smith: the 

police does not owe any individual a duty to conduct an adequate 

investigation, due to sundry policy reasons. While the terminology of 

immunity was abandoned in Smith, excluding liability based on policy 

reasons that are external to the relationship between the particular parties 

means providing the police with a de facto immunity in such cases. 

 

(ii) The majority opinion in Michael: whether or not the police owe an 

individual a duty of adequate investigation is not a question of policy. The 

same legal principles apply for private individuals and public authorities. 

Such legal principles generally exclude liability for pure omissions unless 

a special relationship exists between the parties. Unless the police explicitly 

assumed responsibility towards the claimant, there is no special 

relationship between them, and the police do not owe the claimant a duty 

of care.  

 

(iii) Lord Bingham’s minority opinion in Smith: Much like the majority 

opinion in Michael, the question of whether the police owe the claimant a 

duty of an adequate investigation depends on the relationship between 

the parties and whether the police assumed responsibility towards the 

claimant. However, and in contrast to Michael, such assumption of 

responsibility can be implicit. When a person approaches the police with 

‘credible evidence that a third party whose identity and whereabouts are 

known presents a specific and imminent threat to his life or physical 

safety’, the police assume responsibility towards him, and a duty of care 

arises.705    

 

(iv) Lord Kerr and Lady Hale Minority’s opinions in Michael: whether or not 

the police owe an individual a duty for an adequate investigation depends 

on whether or not there is sufficient proximity between the parties. Once 

it is determined that the police knew that the claimant was under a serious 

 
705 Smith (n 688) 609. 
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threat to her life, and the police had the means to protect her, there is 

sufficient proximity, and a duty of care arises.  

 

It is easy to see why the legal principle stated obiter in Hill (much like Osman and 

Smith) does not fit within a corrective justice framework.706 Determining liability based on 

external reasons rather than on the actual relationship between the parties stands in 

contrast to understanding tort law as a mechanism of rights and correlated duties. Lord 

Philips’ opinion in Smith shows the confusion created in this regard. If, as this thesis 

argues and Lord Philips seems to agree, policy reasons are better left for Parliament and 

not for the courts, this should lead to rejecting Hill’s policy arguments, rather than to 

embracing them.  

 

The other three options were all addressed through the prism of special 

relationships and assumption of responsibility but reached different conclusions. The 

majority opinion in Michael denied that responsibility was assumed because it was not 

assumed explicitly. Given the circumstances in Michael and the fact that rarely would the 

police – like any other professional, outside of a contractual relationship – say to the 

claimant ‘I hereby assume responsibility towards you’ or anything of the sort, it seems 

rather safe to say that responsibility would almost never be assumed by the police. 

However, as I discussed in this chapter and the previous one, assumption of responsibility 

does not need to be explicit. A doctor, a lawyer or a banker, all implicitly assume 

responsibility towards their clients to do their job with due care. There is no reason the 

police should be treated differently.  

 

As for the liability principle offered by Lord Kerr and Lady Hale in Michael, 

imposing a duty on the police because they were aware that someone was threatened by 

another, might exceed the doctrine of assumption of responsibility. As was clarified 

above, knowing that a person is at risk is generally not sufficient to impose a duty to 

prevent harm. Even when someone is better positioned to help another, that alone would 

not generate a duty for them to do so. It also seems that such a wide principle of liability 

was rather unnecessary in Michael. The police assumed responsibility towards Ms Michael 

 
706 As was noted above, Hill itself was mainly decided based on the lack of proximity between the parties, 

an analysis that fits within a corrective justice analysis. However, the focus here is on Hill’s policy reasons 

which later became the more important part of that decision, even though they were mentioned mainly as 

obiter dicta (Hill (n 678) 63–64).  
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when she called to complain, and the call handler told her that her complaint was being 

taken care of. The police have a general role of protecting potential victims of crime plus 

they assumed responsibility towards Ms Michael specifically as a result of the call she 

made to them. Whether there could be other exceptional scenarios where the police 

implicitly assume responsibility towards the claimant even though the claimant did not 

contact them – for example, through a third party acting on behalf of the claimant – 

should be left to be decided in future cases and their different circumstances. However, 

there needs to be some indication that the police assumed responsibility towards the 

specific claimant. Their responsibility toward the public at large to prevent crimes, or any 

general reliance on the police to perform their job adequately, are insufficient to establish 

a duty in tort.707  

 

Lord Bingham’s minority opinion in Smith is the one which best reflects tort law 

as it applies for public and private authorities alike. Hence, ‘if a member of the public (A) 

furnishes a police officer (B) with apparently credible evidence that a third party whose 

identity and whereabouts are known presents a specific and imminent threat to his life or 

physical safety, B owes A a duty to take reasonable steps to assess such threat and, if 

appropriate, take reasonable steps to prevent it being executed’.708 In such a scenario, the 

police implicitly assume responsibility towards the claimant as a result of the 

complainant’s complaint and therefore owe them a duty of care in accordance. What 

amounts to ‘credible evidence’ or ‘a specific and imminent threat’ should be determined 

by the courts on a case-by-case basis.  

 

The most recent case heard by the House of Lords which concerned police 

liability in negligence is that of Robinson v West Yorkshire Police.709 This, however, was not a 

case of liability for a failure to prevent harm, but rather for directly harming another. It is 

important for our purposes because it illustrates the circumstances in which a court might 

find the police liable for its negligence performance of its powers. In the course of a 

police chase, two police officers were struggling with a suspect, thus accidentally knocking 

 
707 As Ripstein concludes, ‘the police might be under a duty to prevent crime, without a duty running to 

any particular person – not even specific individuals that are the expected beneficiaries of … protection 

from crime. In the same way, the fact that others rely on conformity with those public law duties does not 

give rise to a special relationship’ (Ripstein (n 615) 101). 
708 Smith (n 688) 609. 
709 Robinson (n 672). 
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over the claimant, a 76-year-old lady who happened to be there. She later brought a claim 

in negligence against the police for the personal injuries she suffered as a result of the 

incident. At the first instance, it was found that the police officers were indeed negligent, 

but due to the Hill principles, it was held that the police were immune from such claims, 

and the claim was therefore dismissed. The Court of Appeal dismissed the appeal made 

by the claimant, holding that there was no duty of care owed to the claimant, and even if 

there was one, there was not sufficient evidence to suggest it was breached.  

 

After reviewing in length the case law concerning liability for omissions in 

common law, the Supreme Court held, in short, that this was not a case of an omission 

but instead of a positive act and therefore there was no need to establish an assumption 

of responsibility to impose liability.710 Most importantly, the court in Robinson emphasised 

that in circumstances where a duty of care was previously recognised, the court should 

refrain from applying various policy reasons, through Caparo, and avoid asking whether 

it is just and reasonable to impose a duty of care.711 Due to the circumstances of the 

attempted arrest, the officers should have foreseen the risk of injury to innocent 

pedestrians, including the claimant, before they actively harmed her. Accordingly, they 

owed the claimant a duty of care. This duty was breached when the police officers 

overlooked the claimant for no good reason, making the arrest regardless of the risk to 

her safety under the circumstances. The case was returned to the trial judge to conclude 

the sum of damages.   

 

To better understand the approach suggested in this part of the chapter, it will be 

useful to address the following different approaches to the negligence liability of the 

police for a failure to protect individuals from harm. Donal Nolan critiques Lord 

Bingham’s liability principle. He argues that one of its difficulties, in addition to those 

mentioned by the majority judges in Smith, is that it fails to take into account that public 

authorities are subjected to the same principles of liability in tort. According to Nolan, a 

private individual would not be liable in a similar case because the alleged misconduct 

consists of a failure to confer a benefit for which tort law does not recognise liability. 

Therefore, a public authority such as the police should not be liable as well.712  

 
710 ibid 761. 
711 ibid 746–747.  
712 Donal Nolan, ‘Negligence and Human Rights Law: The Case for Separate Development’ (2013) 76(2) 

MLR 286, 312.  
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According to the analysis suggested in this thesis, Nolan’s critique represents a 

misconception of what it means to apply the same law to private and public entities alike. 

Properly understood, the liability principle does not rest on the distinction between public 

authorities to private individuals but rather on the ordinary principles of tort law that 

apply to all. The focus of the liability principle is assumption of responsibility and the 

additional duties it might impose on anyone, including the police. It is suggested that the 

police should be liable in such a case, because when the conditions described by Lord 

Bingham are met, the police assume responsibility towards the claimant. By ignoring the 

context of police work, Nolan mistakenly characterises taking ‘reasonable steps’ to 

protect a specific complainant from ‘a specific and imminent threat’713 as a benefit to 

which the complainant has not right. However, like a (private) lawyer or a doctor, the 

police also assume responsibility to specific individuals to perform its tasks with due care. 

Nolan’s analysis, much like the majority in Smith, de facto supports a differential 

application of the law in favour of the police, rather than subjecting the police to the same 

principles of tort law that apply to all.  

 

Tofaris and Steel take a different approach. As we saw earlier in this chapter, they 

reject the application of a rights-based analysis of tort law to the liability of public 

authorities for omissions in general. After reviewing different reasons for why the 

omissions principle should generally not be applied when discussing the liability of public 

authorities in negligence, they provide the following reasons for why liability should be 

imposed on the police for failing to prevent bodily harm to victims:714   

 

(i) ‘Wrongs should be remedied’: following this consideration of public 

policy that was raised obiter by the House of Lords in X v Bedfordshire,715 

they argue that tort law should aspire to provide a remedy when a person 

suffered some sort of wrong. As Tofaris and Steel themselves recognise, 

this argument borders on a truism – it seems that very few scholars would 

argue that wrongs should be not remedied.716 The complexity lies in what 

constitutes a wrong, not whether a wrong should be remedied. However, 

Tofaris and Steel believe this consideration is valuable if one interprets 

 
713 Smith (n 688) 609. 
714 Tofaris and Steel (n 614) 142–147. 
715 [1995] 2 AC 633 (HL). 
716 ibid 142. 
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‘wrongs’ as ‘moral wrongs’ rather than ‘legal wrongs’. Hence, moral 

wrongs should be remedied. However, even though they should be 

generally remedied, the writers note that they would only generate a legal 

duty against some types of defendants. They then refer back to the 

arguments presented against the application of the omissions principle to 

public authorities, and suggest that they support recognising liability for 

moral wrongs when discussing the liability of public authorities, including 

the police. 

 

(ii) The police have monopoly over the use of force and protection of 

individuals from crimes. As a result, the public is dependent on them for 

protection. Due to these reasons, the police have a moral obligation that 

should also be recognised by tort law as a duty to take reasonable care to 

protect individuals from crime. 

 

(iii) Liability would allow accountability of the police for the loss caused to 

the claimant. According to the writers, victims or their families often turn 

to the courts in negligence claims against public authorities because they 

seek accountability. Even though the police could be held accountable 

through the relevant complaints procedure, tort law provides a better 

option because the matter is scrutinised by a judge, in a courtroom.    

 

Tom Cornford argues that the argument presented by Tofaris and Steel is flawed for two 

main reasons.717 First, he argues that specific duties of care derive from the status of the 

specific defendant; in a corrective justice analysis, we would say that they derive from the 

specific relationship between the parties, but the essence of the argument still holds. 

Cornford notes that there is no need to first recognise a wider ‘general’ moral or legal 

duty and then to limit its applicability to the specific case; this is simply not how tort law 

works. Second, it is not clear in what way the police and other private individuals share 

the same moral obligation to protect others from harm. The police are responsible, at 

least in public law, to protect others from harm, while private individuals are not. 

 

 
717 Tom Cornford, ‘The Negligence Liability of Public Authorities for Omissions’ (2019) 78(3) CLJ 545, 

566–568. 
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More broadly, Cornford notes that Tofaris and Steel’s argument is ‘a curious 

roundabout procedure’.718 They start by explaining why the omissions principle does not 

apply to negligence claims against public authorities, then they move to explain why we 

all have a general moral duty to help others, which becomes a legal duty when the 

defendant is a public authority. In contrast, Cornford argues that it is the public character 

of the authority that supports the imposition of additional duties of care, according to the 

authority’s obligations in public law, among which are also duties to act, rather than only 

duties to avoid harming another. Once this is recognised, there is no need to separately 

discuss the application of the omissions principle to public authorities.719  

 

 As was previously discussed in Chapter 2, the analysis conducted in this thesis is 

generally at odds with Cornford’s larger argument, which he presents in his book, 

according to which the obligations of public authorities in public law generate identical 

duties in private law.720 Cornford’s emphasis on the status of the defendant as public is 

external to the relationship between the parties and therefore cannot serve as a tool to 

determine new duties of care. He wishes to use English tort law to create a mechanism 

of governmental liability, in a way which is not recognised by English tort law and does 

not fit its structure. Nevertheless, his critique of Tofaris and Steel’s arguments is quite 

similar to the critique which follows from a corrective justice analysis.  

 

Legal wrongs can only be understood relationally. They do not reflect the 

personalisation of general moral or ethical wrongs. It is not clear what would constitute 

a moral wrong in Tofaris and Steel’s analysis, and it is even less clear under which 

circumstances should a moral wrong become a legal wrong or why. Specifically, the idea 

that everybody has a moral duty to protect others from harm requires a much more 

significant discussion. The writers establish this moral right by referring to the example 

of a moral duty of easy rescue.721 However, as Cornford rightfully notes, even if we accept 

that there is a moral duty of easy rescue, it does not explain the much more demanding 

moral duty of generally protecting others from harm.722 As for accountability, in a 

corrective justice analysis the fact that people seek accountability is not a reason to impose 

 
718 ibid 567.  
719 ibid 568–569. 
720 Tom Cornford, Towards A Public Law of Tort (Routledge 2016). 
721 Tofaris and Steel (n 614) 143–144. 
722 Cornford, ‘The Negligence Liability of Public Authorities for Omissions’ (n 717) 567. 
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liability in tort. As was noted in Chapter 4, there is a significant difference between why 

a person approaches a court and between what should guide a judge when making a 

judicial decision, hence, the law. The accountability that tort law provides is the result of 

recognising that the claimant was wronged, and not the other way around. 

 

 Perhaps more importantly, the argument made by Tofaris and Steel is artificial. 

As Cornford notes, the reasons they provide to impose liability on the police, much like 

the reasons they provide to reject the application of the omissions principle to negligence 

claims against public authorities, mainly concern the police’s status as a public authority. 

Though they specifically relate to the police’s monopoly on protecting people from 

crimes, that is manifestly a characteristic of their public nature – fire brigades have a 

monopoly on protecting people from fires, social services have a monopoly on protecting 

children at risk and so on. The attempt to articulate it as an argument of a moral right to 

protect another from harm that results in a legal right to protect the claimant on some 

occasions, that just happen to occur when the defendant is a public authority, is not 

convincing. It seems that unlike Cornford, they try to avoid a direct implementation of 

public law obligations into tort law to better fit their proposition within current law that 

does not allow such direct recognition. However, the reasons they provide to deny the 

application of the omissions principle to public authorities, as well as the reasons they 

provide to impose liability on the police, essentially support the proposition that public 

authorities’ obligations in public law should generate parallel duties in tort law.  

 

To conclude, the law regarding police liability for a failure to prevent harm is 

changing. Hill and the cases that followed it emphasised the uniqueness of the police and 

their public obligations as the main reason to deny liability. In contrast, Michael makes 

clear that the same law applies for public authorities and private authorities, and that the 

police are not different. The same is also emphasised in Robinson. As argued here, the legal 

principles that should apply when examining the police’s liability for a failure to protect 

an individual are best characterised by Lord Bingham’s liability principle in Smith. To 

establish an assumption of responsibility, the court should examine whether the latter 

approached the police and presented credible evidence that shows they suffered ‘specific 

and imminent threat to his [their] life or physical safety’.723 Otherwise, like any other 

 
723 Smith (n 688) 609 (Lord Bingham). 
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entity, the police do not owe an individual a duty in tort to take reasonable measures to 

protect them from harm caused by another. 

 

5.6     Liability of Social Services for a Failure to Prevent Harm 

to Children in Risk 

 

Another area in which liability for a failure to prevent harm is highly relevant is the liability 

of social services for failing to prevent harm to (or to protect) children in risk. Much like 

the previous area of police negligence, it is just an example of the wider area of the law, 

chosen due to the many cases that deal with this subject, and not because there is 

something distinctively different between the police, social services or any other public 

entity with regard to the application of the basic principles of tort law. The different 

suggestions made by Nolan, Tofaris and Steel and Cornford that were described above, 

about the application of the omissions principle in negligence claims against public 

authorities in the specific context of the police, apply similarly in the context of social 

services, and so does my discussion of their suggestions. I will therefore not rediscuss 

here the same arguments but rather focus on analysing of the case law from the point of 

view of a corrective justice analysis.  

 

The main legislation in this regard is the Children Act 1989,724 which holds, inter 

alia, that ‘It shall be the general duty of every local authority… to safeguard and promote 

the welfare of children within their area who are in need’725 and that ‘It shall be the duty 

of a local authority looking after any child to safeguard and promote his welfare’.726 The 

Act also holds that, ‘Where a local authority are informed that a child who lives, or is 

found, in their area is the subject of an emergency protection order; or have reasonable 

cause to suspect that a child who lives, or is found, in their area is suffering, or is likely to 

suffer, significant harm, the authority shall make, or cause to be made, such enquiries as 

 
724 This act repealed the Child Care Act 1980 that also imposed similar obligations on the local authority 

(mainly s 1 and s 2). See also the Child Care Act 2006 which holds, inter alia, that ‘An English local authority 

must improve the well-being of young children in their area’ (s 1(1)(a)), and that ‘”well-being”, in relation 

to children, means their well-being so far as relating to physical and mental health and emotional well-being 

(s 1(2)(a)); [and] protection from harm and neglect… (s 1(2)(b))’. 
725 s 17(1)(a). 
726 s 22(3)(a). 
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they consider necessary to enable them to decide whether they should take any action to 

safeguard or promote the child’s welfare.’727   

 

In X v Bedfordshire,728 the House of Lords discussed two groups of appeals from 

the Court of Appeal. I focus here on the first group, which includes two cases, both 

regarding the liability of social services for failing to protect children from abuse:729 X v 

Bedfordshire County Council; M (Minor) v Newham London Borough Council. 

 

In Bedfordshire, the local authority received complaints from different and varied 

people that children were at risk, including of sexual abuse. Social services visited the 

family several times, but for 5 years they failed to help the abused children. The children 

brought an action against the authority, arguing, among other things, against its negligent 

treatment. The claim was struck out and the appeal was denied by the Court of Appeal. 

 

In Newham, a social worker and a psychiatrist interviewed a child who complained 

about being sexually abused. They mistakenly inferred that the abuser was the mother’s 

boyfriend, while, as it became clear later on, it was his cousin, both having the same first 

name. As a result of their mistake, the local authority decided it was necessary to remove 

the child from his mother’s care, what was later affirmed by the relevant court. The 

mistake was later discovered when the mother read the script of her son’s interview. The 

authority acknowledged its mistake and took steps to rehabilitate the relationship between 

the child, his mother and her boyfriend. The child and his mother brought an action 

against the authority, arguing, among other things, negligence in handling the matter. Like 

in Bedfordshire, the claim was struck out and the appeal was denied by the Court of Appeal. 

 

The House of Lords reaffirmed the two rulings, holding that the authorities did 

not owe the claimants a duty of care, due to different policy reasons.730 First, the court 

concluded that the child protection system was complex and comprised of different 

authorities. Therefore, to impose liability only on the social services would be unfair while 

 
727 s 47(1). 
728 Bedfordshire (n 715). 
729 The second group regarded the liability of education authorities for failing to properly treat children 

with special education needs. While this topic is yet another example of a public authority’s failure to 

prevent harm, it is beyond the scope of this chapter.  
730 Bedfordshire (n 715) 749–751. 
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imposing liability on all of the relevant authorities would be ‘almost impossible’ because 

it will be hard to dismantle the liability of each authority.731 Second, protecting a child in 

risk is a delicate task, and imposing liability would interfere with performing this task. 

Third, it would lead to defensive administration. Fourth, there was an alternative remedy 

found in the statutory complaints procedure. The court then held that ‘the courts should 

proceed with great care before holding liable in negligence those who have been charged 

by Parliament with the task of protecting society from the wrongdoings of others’.732  

 

In Barrett v Enfield London Borough Council,733 the House of Lords was more cautious 

about the use of policy considerations when discussing the liability of social services in 

negligence. The claimant was put in the care of the council when he was 10 months old 

after his mother hit him, and he remained under their care until the age of 17. He was put 

in eight different foster families during this period. He later brought a claim in negligence 

against the local council, arguing that the places where he was put were unfit, that the 

defendant did not look after his health and hygiene, that they were wrong to separate him 

from his sister and that it was due to their negligence that he was not adopted. Also, it 

was argued that they did not properly arrange meetings with his birth mother and that he 

did not receive appropriate psychiatric treatment. The case was struck out and the appeal 

was denied by the Court of Appeal while referring to the decision in X v Bedfordshire.  

 

The House of Lords accepted the appeal. The court stated that the policy 

considerations that were raised in X v Bedfordshire are less relevant when a child is already 

in the care of the authority. The House of Lords noted that a decision to take away a child 

from his family, which was discussed in Bedfordshire, entails much more discretion than 

deciding how to treat the child once he is already in the care of the social services, as was 

 
731 ibid 750. 
732 ibid 751. Bedfordshire was later brought to the ECHR. In Z v United Kingdom [2002] 34 EHRR 3, the ECHR 

held that the local authority breached Article 3 of the Convention, which protects individuals against torture 

or inhuman or degrading treatment or punishment. It was held that the local authority knew of the inhuman 

and degrading treatment the claimants were suffering from but failed to protect them (130–132). However, 

unlike in Osman (see n 683), the majority found that there was no violation of Article 6(1) of the Convention, 

which protects the right for a fair trial. The court held that ‘its reasoning in the Osman judgment was based 

on an understanding of the law of negligence which has to be reviewed in the light of the clarifications 

subsequently made by the domestic courts and notably the House of Lords’. The court then added that 

‘the law of negligence as developed in the domestic courts … includes the fair, just and reasonable criterion 

as an intrinsic element of the duty of care and that the ruling of law concerning that element in this case 

does not disclose the operation of an immunity’ (Z 138). 
733 [2001] 2 AC 550 (HL). 
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in the given case. It was held that the defensive administration argument does not carry 

much weight under these circumstances and that there was no alternative remedy.734 It 

was then held that it should be left for the trial court to decide, after hearing evidence, 

whether the defendant owed the claimant a duty of care and whether such duty, if existed, 

was breached and caused the claimant the alleged harm.  

 

Another case is worth mentioning here due to its discussion of policy reasons, 

even though its primary concern was not liability in negligence but rather vicarious 

liability. In Armes v Nottinghamshire County Council,735 the Supreme Court discussed a case 

of a child who was severely abused by her foster parents, in two succeeding placements. 

During the first period she was physically attacked by her foster mother, and during the 

second period she was molested by her foster father. The two placements were made by 

the council. It was not argued that the council was negligent in making them, but rather 

that it was vicariously liable for the acts committed by the foster families.736   

 

The House of Lords accepted the claim. It was held, among other things, that the 

council was under a legal duty to take care of children who have been committed to its 

care, and that the council chose foster parents to fulfil this duty. The council selected and 

trained these parents, paid them an allowance and provided them with needed equipment. 

Social workers on behalf of the council met with the foster parents once a month. The 

parents’ wrongful acts were therefore performed while they were performing their duties 

to the authority. The court then dismissed policy arguments for why vicarious liability 

should not be imposed. As for the floodgate concern, it was held that it was not proven 

that taking more cautious steps by the authority would necessarily cost more money in 

the long run. Also, it was held that even if that was the case, there were other costs to 

society that should be taken into account, including emotional and behavioural damages 

caused to victims of child abuse and these need also to be taken into account. The court 

then concluded: ‘More fundamentally, the problem with the resources argument is that, 

if it is accepted, the greater the problem, the less likely there is to be a remedy’.737  

 
734 ibid 568–569. 
735 [2017] UKSC 60, [2018] AC 355. 
736 Another argument that was brought up – and was dismissed by the court for being too broad – was that 

the council owed the claimant a non-delegable duty to make sure that she received reasonable care for her 

safety throughout her stay with the foster families (ibid 375).   
737 ibid 382. 
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Most recently, in N v Poole Borough Council,738 the Supreme Court took one more 

step forward, and clarified that the ruling in X v Bedfordshire ‘can no longer be regarded as 

good law in so far as it ruled out on grounds of public policy the possibility that a duty of 

care might be owed by local authorities or their staff towards children with whom they 

came into contact in the performance of their functions…’.739 In Poole, the claimants, a 

mother and her two young children, were placed in a house by the council. Their 

neighbours repeatedly harassed them, including vandalising their property and verbally 

abusing them. The council tried to take different measures against the neighbours, 

including eviction and different orders, but the harassments continued. Eventually, the 

harassments ended when the claimants were rehoused in another house far from there, 

five years after the harassments began. It was argued that the claimants suffered physical 

and psychological harm as a result of these harassments. A report written by the Home 

Office later on was critical of the police and the council’s failure to use different measures 

under anti-social behaviour legislation to stop the harassments. 

 

During the period in which the harassments took place, one of the claimants, a 

10-year-old child at that time, ran away from home and left a suicide note. Soon after the 

local health authority provided him with psychotherapy. Almost two years later the 

council undertook an investigation concerning the safety of the child, which resulted with 

a decision taken a month later to subject him to a child protection plan. The investigation 

was conducted following the council obligations under the Children Act 1989 – ‘to 

safeguard and promote the safety of children’ (s 17(1)(a)) and to investigate complaints 

in the same regard (s 47). The Act then allows to remove the children from their home, 

if it is established that the children are at risk of suffering harm from their parents (s 31(2)).  

 

The claimants brought an action against the council in negligence. They argued 

that the council was negligent in performing its abovementioned statutory duties under 

the Children Act 1989, both directly and vicariously through its social workers. It was 

argued that the council was obliged to investigate the risk to which the children were 

exposed to earlier on, and accordingly, to protect them from such risks. By investigating 

the claims later, the council has assumed responsibility towards the claimants and 

 
738 Poole (n 675).  
739 ibid 839.  
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therefore owed them a duty of care.740 In addition, it was argued that the council was 

vicariously liable for the social workers’ failure to protect the claimants. It was argued that 

the social workers who dealt with the claimants owed them a duty to protect them, to 

monitor their welfare, to visit them and to assess whether each of the children was at risk. 

As for breach, it was argued that by not removing the children from their home as a 

temporary solution until a new house can be found for the entire family, the council 

breached its duty to the claimants. The claims were struck out by the Court of Appeal 

that referred to the policy reasons in Bedfordshire and Hill as a main reason for rejecting 

the claims.     

 

The Supreme Court dismissed the appeal. However, citing Robinson, the court 

made clear that public authorities are subjected to the ordinary principles of tort law and 

therefore cannot be exempted from liability only due to policy reasons that focus solely 

on their public nature. In that regard, the court held, as mentioned, that Bedfordshire ‘can 

no longer be regarded as good law’.741 The court stated that liability for a failure to protect 

another arises in negligence law when the defendant has assumed responsibility towards 

the claimants. Most importantly, the court stated that such assumption of responsibility 

does not have to be voluntary and can result from a statutory obligation.742  

 

The court held that the defendant did not assume relevant responsibilities towards 

the claimants, either directly or vicariously through its social workers, and therefore did 

not owe the claimants a duty of care. The investigation conducted by the defendant was 

insufficient to establish a relevant duty of care. The court then emphasised that even if 

such a duty existed, there was no evidence to suggest that it was breached.743 Section 31(2) 

of the 1989 Act allows the council to obtain a care order only when it is established that 

parental care, or the lack of, are the reasons that a child is at risk of suffering harm. In 

contrast, the claimants argued that it was their neighbours who harmed the children, not 

the mother, and therefore there was no alleged reason to remove the children from their 

mother.  

 
740 ibid 841. At the first instance, it was also argued that the council owed the claimants a duty of care to 

protect the claimants from abuse when performing its housing functions, regardless of the Children Act 

1989. The claim was rejected by the trial court and the claimants did not appeal on that part of the decision 

(ibid 818–819).       
741 ibid 839. 
742 ibid 838–839. 
743 ibid 843. 
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From a rights-based perspective, the shift from Bedfordshire to Poole reflects a 

welcome change in the law regarding the liability of social services for protecting children 

from harm. As stated throughout this thesis, the policy arguments raised in Bedfordshire, 

much like those in Hill, do not fit with a corrective justice analysis, and do not help judges 

in answering complex legal questions. A social worker is a professional, and as such, they 

might owe a duty of care to the people with whom they engage, just like any other 

professional, under the doctrine of assumption of responsibility. The local council might 

then be held vicariously liable to the misconduct of that social worker, or several of them. 

In Bedfordshire, following Part 1 of Schedule 2 of the Children Act 1989 (and before that, 

similar provisions under the Children and Young Persons Act 1969 and the Child Care 

Act 1980), the council was obliged to ‘take reasonable steps… to prevent children within 

their area suffering ill-treatment or neglect’. It was at least plausible that the statutory 

obligation, taken together with the recurrent visits of the council’s social workers who 

arrived at the family house where the children were being abused, following different 

complaints they received, was sufficient to establish an assumption of responsibility. 

Once responsibility was assumed, the children had a right to be protected from abuse by 

the council, and the council owed them a correlated duty to take reasonable steps to 

protect them.  

 

In contrast, as the Supreme Court later emphasised in Poole, in Newham there was 

no need to establish an assumption of responsibility because the council did not merely 

fail to protect the claimant but rather caused them psychological harm.744 The council was 

under a duty to refrain from negligently harming the claimant’s body, including 

psychological harm. In Barrett, the child was in the care of the council for 7 years, since 

he was 10 years old. That was rightfully sufficient for the court to conclude that it was at 

least arguable the council owed him a duty of care, and given the allegations, that that 

duty was breached.745  

 

Poole is different. The claimant failed to show that any duty, if there was any, was 

breached – there was no reason for the defendant to remove the children from the house 

in which they were living; the law did not allow for that possibility.746 It is difficult (and 

 
744 Poole (n 675) 826–829. 
745 Barret (n 733) 573. 
746 Poole (n 675) 1505–1506. 
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unnecessary) to discuss the issue of assumption of responsibility as part of establishing a 

duty of care, when there is no evidence to suggest that that alleged duty was breached.  

 

To better understand the analysis suggested here regarding the liability of social 

services for a failure to prevent harm, compare it with the one suggested by Carol Harlow. 

In her comprehensive work on the liability of public authorities, Harlow accepts, much 

like this thesis, that Dicey is an important starting point to address the liability of public 

authorities in tort.747 Accordingly, in her work throughout the years, she repeatedly rejects 

different attempts to treat public authorities differently in tort, and argues that ‘problems 

of state liability are really problems of tort law’, and should be addressed as such.748 She 

also accepts that corrective justice theory provides a valuable explanation of tort law, even 

though, as a functionalist, she does not believe that any one theory can explain the law.749  

 

However, while Harlow rejects different treatment of public authorities in tort, 

the underlying idea of her work is not unsimilar to the one adopted by the courts in their 

attempt to develop what I described in Chapter 3 as a ‘public law of tort’. Harlow argues 

that courts should be especially cautious to widen the liability of public authorities in tort 

because, among other things, the resources of the authorities, that are funded by the 

public, are limited;750 because liability interferes with the complicated work of public 

authorities and might deter them from doing their job adequately;751 and because tort law 

does not efficiently regulate the work of the authorities.752 For Harlow, equal treatment is 

means to limit the liability of public authorities in tort and to prefer other means of 

compensation, such as compensation schemes or ex gratia payments.753  

 

 
747 Carol Harlow, State Liability: Tort Law and Beyond (OUP 2004) 30–41; Carol Harlow, Compensation and 

Governmental Torts (Sweet & Maxwell 1982) 18–28; Carol Harlow, ‘Rationalizing Administrative 

Compensation’ [2010] PL 321, 322–323. 
748 Harlow, State Liability (n 747) 127; see also Carol Harlow, ‘“Public” and “Private” Law: Definition 

Without Distinction’ (1980) 43 MLR 241; Harlow, Compensation and Government Tort (n 747) ‘Part 1 – Growth 

of a Myth’. 
749 Harlow, State Liability (n 747) 14. See also the discussion in the Introduction to this thesis with regard to 

functionalism. 
750 Harlow, State Liability (n 747) 28. 
751 Harlow, State Liability (n 747) 26–28. 
752 Harlow, Compensation and Government Tort (n 747) 33; Harlow, State Liability (n 747) 26.  
753 Harlow, Compensation and Government Tort (n 747) 119–156; Harlow, ‘Rationalising Administrative 

Compensation’ (n 747). 
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The above characteristics of Harlow’s approach are also notable in her analysis of 

the liability of social services for a failure to prevent harm to children in risk.754 When 

discussing Bedfordshire, she argues that the case was rightfully decided, for similar reasons 

to those given by Lord Browne-Wilkinson. She notes that social services, like other public 

authorities, have limited resources, and that these resources are better spent on doing 

their job rather than on tort litigation and remedies. She believes that tort litigation might 

also have a ‘chilling effect’ on the way the authority would shape its policy in the future, 

because the authority would be more concerned about avoiding liability than doing its 

job better.755  

 

Harlow does not discuss the application of ordinary tort law in Bedfordshire or 

distinguishes between the different circumstances of Bedfordshire and Newman. As the 

House of Lords indicated in Poole, Newman was not a case of a failure to prevent harm 

caused by a third party but rather of harm to the claimant that was caused by the 

defendant. As such, ordinary principles of tort law, that apply to private and public entities 

alike, should have led to recognising a duty of care. As was noted above, there were also 

good reasons to conclude that the defendant in Bedfordshire assumed responsibility to do 

their job with adequate care and therefore owed a duty of care accordingly.  

 

For Harlow, however, the specific circumstances of the cases are less important. 

What matters in her analysis is that the defendant is a public authority preforming its 

public task, and therefore should not be held liable. This is also notable from the fact that 

she provides the same policy reasons for not imposing liability on social services, the 

police or education services, regardless of the relationship formed between the specific 

parties.756 According to the approach developed in this thesis, such analysis contradicts 

Harlow’s other arguments of ‘taking Dicey seriously’757 and treating private and public 

entities alike. Equal treatment in tort means the same principles should apply to all, and 

every case should be addressed on its merits and according to the specific relationship 

between the parties. Different policy considerations that regard the defendant’s public 

nature are, as we saw in Chapter 2, both overinclusive and underinclusive, and should not 

be considered relevant as to whether a duty of care should be recognised.   

 
754 See Harlow, State Liability (n 747) 27–30.  
755 Harlow, State Liability (n 747) 27–29. 
756 Harlow, State Liability (n 747) 27–30. 
757 Harlow, State Liability (n 747) 30. 
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5.7     Conclusion 

 

Tort law imposes liability for misfeasance, not nonfeasance. Misfeasance is an 

interference with a claimant’s right. Unless there is a special relationship between the 

parties, these rights are the right to bodily integrity and the right to property in their 

negative form. Hence, a person does not owe another a duty to protect them from harm. 

If, however, the defendant’s initial conduct created a risk that could later be materialised 

by their conduct or by the conduct of another, thus causing the claimant harm to their 

body or property, the defendant owes a duty of care to the claimant. 

  

When A assumes responsibility towards B to prevent harm, a duty of care arises 

that correlates with the scope of the obligation undertaken. Following our discussion in 

the previous chapter, such assumption of responsibility does not need to be explicit or 

voluntary. When discussing the liability of public authorities, a power that the authority 

possesses or an obligation that it has in public law, are insufficient to recognise a duty of 

care in tort. Such a duty is recognised when the public authority assumes responsibility 

towards the specific claimant. As suggested above, when discussing the police liability, a 

duty should be imposed when a person approaches the police with ‘credible evidence that 

a third party whose identity and whereabouts are known presents a specific and imminent 

threat to his life or physical safety’.758 When discussing the liability of social services, it 

was suggested that when a child is under the care of social services, or when social services 

had a prior dealing with a child and their family due to suspicions of abuse, a duty of care 

could arise (both suggestions would of course require a further development of the law 

regarding the standard of care expected from ‘a reasonable police officer’ or ‘a reasonable 

social worker’. Corrective justice provides us with the framework, but it is for judges to 

decide how the law applies in a specific case).  

 

The purpose of this chapter was to suggest a corrective justice analysis of the case 

law concerning the liability of public authorities for a failure to protect others. The police 

and social services were discussed as important examples for a much wider area of the 

law. The same analysis applies for other public authorities. Regulatory agencies, schools, 

the fire brigade and more – all are subjected to the ordinary law of tort. As such, they are 

 
758 Smith (n 688) 609 (Lord Bingham). 
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generally not liable for a failure to prevent harm caused by another, unless a special 

relationship exists in which the authority assumes responsibility towards the specific 

claimant. The ways in which different authorities assume responsibility towards certain 

individuals differ, but the same principles described in this chapter apply to all.  
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Conclusion 

 

The aim of this thesis was to offer a unified framework for analysing the negligence 

liability of public authorities, while applying the same ordinary tort law to private and 

public entities alike. Following a corrective justice analysis, I provided an explanation for 

current trends in the law, as well as suggested how the law should develop from here. 

Dicey’s idea of equality and the Crown Proceedings Act 1947 provide a useful starting 

point in this regard – to protect the rule of law, public officials and public authorities 

should not be exempted from liability where a private person would have been liable in 

tort. Dicey’s theory, however, provides little guidance or justification for analysing liability 

claims against public authorities when the latter perform their public powers and 

obligations. Throughout this thesis I explained how corrective justice, which also 

embraces the notions of formal equality and equal treatment that are inherent to Dicey’s 

theory, complete Dicey and provide a valuable framework to analyse the negligence 

liability of public authorities.   

 

Corrective justice offers a non-instrumental analysis of the law. It understands 

tort law as having its own intrinsic moral value, rather than a means to some sort of end. 

Focusing mostly on the work of Ernest Weinrib and Arthur Ripstein, I explained that 

corrective justice is articulated as the correlation between rights and duties – the reasons 

that justify the protection of the rights of the claimant are the same as those that justify 

the duty of the defendant not to interfere with such a right. The rights and duties are only 

those of the particular parties with regard to their immediate relationship, while 

disregarding external policy considerations that apply to only one of the parties. If a duty 

has been breached the defendant has committed a wrong, which leads to a duty to repair 

and to restore the claimant to the position in which they were prior to committing the 

wrong, to the degree possible.  

 

Legal formalism is the cornerstone of the theory, to which the normative Kantian 

aspect is added. Formalism emphasises the form and internal structure of the law, 

focusing on the relationship between the claimant and the defendant.759 The essential 

characteristic of a formalist approach to private law is its coherence. A coherent juridical 

 
759 Ernest Weinrib, The Idea of Private Law (OUP 2012) ch 2. 
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relationship, according to Weinrib, is one which its components ‘intrinsically belong 

together’, rather than require additional external explanations.760 Coherence excludes the 

use of external policy arguments in the judicial making. As we saw throughout this thesis, 

different scholars who partially adopt a corrective justice framework, ordinarily divert 

from its formalist aspect. Whether one holds that the public nature of the authority 

supports imposing additional duties when compared to a private individual,761 or that its 

public nature generally supports limiting its liability,762 such considerations are external to 

the relationship between the parties and are therefore incoherent. They are both 

overinclusive and underinclusive, and as such fail to justify the relationship between the 

parties to a tort claim or to make it intelligible.763  

 

After reviewing the theoretical framework and significant trends in the case law, 

this thesis focused on two specific areas – liability for pure economic loss and liability for 

a failure to prevent harm. English law generally finds both types of cases non-actionable 

in tort, unless a prior special relationship existed between the parties in which the 

defendant assumed responsibility towards the claimant. In a corrective justice analysis, 

accordingly, both areas are considered nonfeasance and therefore not actionable, unless 

in the prism of special relationships. Tort law protects us from others interfering with our 

body and property. Pure economic loss, by its definition, exceeds the loss which results 

from interfering with these rights and is therefore generally not actionable.  

 

A failure to prevent harm is slightly more complicated. Negligence law protects 

claimants from interference with their rights by imposing liability on defendants when 

their initial conduct created a risk that later materialised in harm to their body or property. 

The law imposes liability on the defendant for harming the claimant, but it does not oblige 

the defendant to take specific actions to help the claimant and protect them from harm. 

As articulated by Ripstein, you can only tell someone to avoid doing something to you, 

rather than doing anything for you.764 However, it is not always simple to identify whether 

 
760 ibid 30. 
761 Tom Cornford, Towards A Public Law of Tort (Routledge 2016). See my discussion of Cornford in Chapter 

2. 
762 Carol Harlow, Compensation and Government Torts (Sweet & Maxwell 1982); Carol Harlow, State Liability: 

Tort Law and Beyond (OUP 2004). See my discussion of Harlow in Chapter 5. See also the review of the case 

law in Chapter 3, most especially what I referred to as ‘the attempt to create a “public law of tort”’ (s 3.3).  
763 Weinrib, The Idea of Private Law (n 759) 39–44. 
764 Arthur Ripstein, Private Wrongs (HUP 2016) 33. 
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the defendant harmed the claimant or failed to protect them from harm caused by 

another. We saw that Ripstein makes the distinction between two types of misconduct. 

One, the default, where the defendant provides an opportunity for others to create a risk and 

therefore would not be liable for such risk materialising in an injury to the claimant. 

Second, the exception, where the defendant creates a risk and could therefore be liable for 

such risk materialising in an injury to the claimant by another.765 It is for the court to 

decide whether a certain misconduct is of the former type or of the latter according to 

the law that applies in similar circumstances.  

 

For both pure economic loss and a failure to prevent harm, the same exception 

applies. Following Hedley Byrne v Heller766 and the case law that followed it, a duty of care 

is owed as a result of ‘an assumption or undertaking of responsibility by the defendant 

towards the plaintiff.’767 English tort law treats public and private entities alike and 

therefore the same rule should apply for public officials, and vicariously (or directly) to 

public authorities.768 While the courts have yet to recognise the applicability of the theory 

to all public authorities – the police being a significant exception – this is the current 

trend that is also supported by a corrective justice analysis.769 It was then demonstrated 

how the doctrine applies to different public authorities in the context of both pure 

economic loss and a failure to protect from harm.  

 

Perhaps slightly different from both Weinrib and Ripstein, this thesis focused on 

the practical implications of a corrective justice analysis.770 I did not engage much with 

different approaches to Kant’s political theory or other rights-based theories that differ 

from those of Weinrib and Ripstein. I also focused on the similarities between Weinrib 

and Ripstein’s analyses and not on the differences between them. These were all 

compromises that were needed to allow us to discuss the way the theory applies in a 

specific area of the law in more depth. In other words, I was interested in examining how 

a corrective justice analysis works in practice and avoided discussing different nuances 

 
765 ibid 94. See similarly Weinrib, The Idea of Private Law (n 759) 164-167, 222. 
766 [1964] AC 465 (HL). 
767 Spring v Guardian Assurance [1995] 2 AC 296 (HL) 318. 
768 See the discussion of vicarious liability in Chapter 1, text to n 126 – n 133.  
769 See Phelps v Hillingdon London Borough Council [2001] 2 AC 619 (HL); N v Poole Borough Council [2019] UKSC 

25, [2020] AC 780. 
770 On the indeterminacy and determinacy of corrective justice theory see Weinrib, The Idea of Private Law 

(n 759) 222–227). See similarly Ripstein, Private Wrongs (n 764) 96–98.  
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that were less relevant for these purposes. To understand the law ‘from within’, as 

corrective justice theory suggests we do, it was necessary to review the law and to provide 

a normative analysis of it, rather than to merely address the theory itself and its underlying 

concepts.771  

 

A Note on the Public Aspect of a Corrective Justice Theory 

 

Both Weinrib and Ripstein choose to finish their books with some implications that their 

theories have with regard to the relationship between the state and its citizens.772 Their 

conclusions are important to understand the public aspect of the analysis suggested in 

this thesis. Weinrib frames the discussion by contrasting corrective justice with 

distributive justice.773 While corrective justice, in its Aristotelian meaning, is achieved 

when everybody has what legally belongs to them, distributive justice is achieved when 

everybody receives a proportional part of the wealth according to their merits.774 Aristotle 

recognises that each society defines ‘merits’ differently and will therefore identify 

different criteria for just distribution.775   

  

 In contrast to corrective justice, ‘Distributive justice is the home of the 

political’.776 The criteria that each society adopts for just distribution is external to the 

relationship between private individuals. It represents a common goal or a set of common 

goals that each society wishes to achieve. A political decision is required to determine 

what these goals are. Distributive justice then requires that everybody will receive their 

proportional part, according to the criteria set. Hence, unlike corrective justice, 

distributive justice has both an external element – the criteria which is determined by a 

political decision, as well as an internal element – providing everybody a proportion of 

 
771 As was noted before, the thesis therefore focuses mostly on the legal implications of Kantian theories, 

rather than on different articulations of Kant’s political philosophy in its ‘pure’ form that have less 

implications to the topic of this thesis (Chapter 1, text to n 146, and especially n 146 itself). With regard to 

the relation between practical questions of law and a normative analysis of the law see Chapter 4, text to n 

479, and especially n 479 itself, referring to Charlie Webb, Reason and Institution: A Theory of Unjust Enrichment 

(OUP 2016) ch 1 – ‘Law and Evaluation’.  
772 Weinrib, The Idea of Private Law (n 759) ch 8 – ‘The Autonomy of Private Law’; Arthur Ripstein, Private 

Wrongs (n 764) ch 10 – ‘Conclusion: Horizontal and Vertical’.  
773 Weinrib, The Idea of Private Law (n 772) 210-214. 
774 Aristotle, Nicomachean Ethics (WD Ross tr, WLC Books 2009) (Original work published 350 BC) book 

V. 
775 ibid book V(3); see also Weinrib, The Idea of Private Law (n 759) 61–62, 66–67. 
776 Weinrib, The Idea of Private Law (n 772) 210. 
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the common good, according to the criteria chosen, subject to judicial supervision.777 

Different political decisions can be made to achieve distributive justice, as long as their 

mechanism is fair in the sense that it gives everybody what they proportionally deserve.778  

 

 As a self-justifying project of private law, corrective justice has no internal 

objection to other means of compensation that do not fit the structure and coherence of 

private law. That is a question of distributive justice. For example, as Weinrib emphasises, 

if the legislator is interested in different types of compensation schemes or accident 

insurance, distributive justice is achieved when the criteria for compensation are clear and 

when they provide everyone what they deserve according to the distribution mechanism 

chosen.779 The legislator decides what are the external merits for just distribution and 

chooses a legal mechanism accordingly. The role of the courts is to apply that mechanism 

and to ensure its internal unity maintained.780  

 

 According to Weinrib, corrective justice requires that disputes in private law be 

resolved by an impartial third party. That is the public aspect of private law in a corrective 

justice analysis.781 It is not political but rather juridical. Hence, the law has two different 

public aspects. One aspect is political and limited to distributive justice. The other aspect 

is juridical and is mainly manifested by corrective justice in private law, but it is also 

required to maintain the internal unity of distributive justice, according to the distribution 

criteria determined in a political decision.782   

 

 In his later writing, Weinrib adds a more substantive requirement from Kant’s 

political philosophy to ensure that corrective justice is achieved.783 In a single passage in 

‘The Metaphysics of Morals’, Kant notes that the state is authorised to tax its citizens to 

fulfil its duty of providing for the poor.784 Kant does not explain how this duty came to 

be or how it aligns with his articulation of right. According to Weinrib, the duty of the 

 
777 ibid 210-212; Weinrib, Corrective Justice (OUP 2012) 15-17. 
778 Weinrib, The Idea of Private Law (n 772) 212. 
779 ibid 210, 46. 
780 ibid 210-211. 
781 ibid 218-219. 
782 ibid 219. 
783 Weinrib, Corrective Justice (n 777) ch 8 – ‘Property and Poverty in Kant’s System of Rights’. For a previous 

version of this chapter see Ernest Weinrib, ‘Poverty and Property in Kant’s System of Rights’ (2003) 78(3) 

Notre Dame Law Review 795.    
784 Immanuel Kant, The Metaphysics of Morals (Mary Gregor tr, CUP 1996) [6:238]. 
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state to help the poor in Kant’s theory is the consequence of people acquiring the right 

to property in the transition to a civil union.785 Once property is accumulated, the initial 

equal freedom that all human beings have, to live without dependence on others, is 

disrupted. Taxation and supporting the poor are there to restore the lack of dependence 

everyone had before institutionalising private property. Hence, taxation and the right to 

property are two sides of the same coin – in the transition to a civil union, the right to 

property is institutionalised and protected, but to negate the implications this 

institutionalisation has on people’s independence of each other, the state has a right to 

taxation. Going back to the distinction between distributive and corrective justice, 

Weinrib concludes that ‘the distributive justice of taxing to support the poor is the 

conceptual commitment of establishing a legally effective system of corrective justice’.786  

 

 Ripstein offers a different analysis for the public aspect of his theory of private 

wrongs.787 He distinguishes between horizontal and vertical relationships. Horizontal 

relationships are the focus of private law and follow the principle that no person is in 

charge of another. In addition to horizontal relationships, the state also forms vertical 

relationships with its citizens. Referring to John Rawls, Ripstein argues that the role of 

the state is to provide its citizens with ‘background justice’ so they can be full members 

of society.788 Background justice is required to make sense of private law – if people do 

not have sufficient means, they cannot be independent of others or set their own goals. 

In the vertical relationship between the state and its citizens, the state needs to provide 

different institutions and services so its citizens would have equal opportunities.  

 

 In the vertical relationship between the state and its citizens, the state has powers 

that private individuals do not possess, such as the power to legislate, adjudicate and tax. 

These are necessary means to achieve the needed requirements for a society where people 

can follow their own purposes.789 While Ripstein notes that his understanding of the role 

of the state ‘stands in sharp contrast with the idea of a “welfare state”’,790 it is not to be 

 
785 Weinrib, Corrective Justice (n 759) 268. 
786 ibid 296. Weinrib’s discussion of poverty in Kant’s political theory is not unsimilar to the one conducted 

in Arthur Ripstein, Force and Freedom (HUP 2009) 272-284. 
787 Ripstein, Private Wrongs (n 764) ch 10: ‘Conclusion – Horizontal and Vertical’.   
788 Ripstein, Private Wrongs (n 764) 289–291, referring to John Rawls, Political Liberalism (Columbia University 

Press 1993) 267.  
789 Ripstein, Private Wrongs (n 764) 290. 
790 ibid 290. 
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confused with support for a laissez-faire state. As part of providing ‘background justice’, 

Ripstein recognises that the state might provide ‘education, health care, and economic 

support to those in need’,791 and that ‘mandatory participation in schemes of public 

insurance’ is a necessary requirement in a liberal state.792 However, Ripstein opposes the 

idea that the relationship between the state and its citizens is reciprocal – people are 

provided with certain services by the state to enable them to fulfil their own goals, rather 

than to allow them to contribute back better to any common goal of society.793  

 

With some similarity to Weinrib, Ripstein emphasises that his theory does not 

oppose other legal mechanisms that provide compensation for various injuries, even 

when these mechanisms replace tort law. Referring mostly to New Zealand compulsory 

injury insurance, he sees that as a compromise on private rights, but one which the 

government is entitled to make to achieve background justice to its citizens.794 Replying 

to a previous critique, Ripstein clarifies that compulsory injury insurance is not a substitute 

for tort law.795 The latter protects private rights against their own violation while the 

former is a mechanism of social policy. Replacing tort law with compulsory injury 

insurance reflects a compromise on private rights that might be needed to ‘protect 

individual citizens from outcomes that would be disastrous for them for the perspective 

of their ability to participate fully in social life’.796      

 

Weinrib and Ripstein provide different accounts of the political implications of 

their analyses and the role of the state in each, outside the realms of private law. There is 

 
791 ibid 292. 
792 ibid 292. 
793 ibid 291–292. 
794 ibid 292–295. 
795 ibid 292. Ripstein refers to David Enoch, ‘Tort Liability and Taking Responsibility’ in John Oberdiek 

(ed), Philosophical Foundations of the Law of Torts (OUP 2014). Enoch argues that corrective justice theory does 

not provide a valuable explanation of ‘what’s missing in New Zealand’ (ibid 250-252). Enoch is willing to 

accept, for the sake of argument, that tort law has a certain advantage because it provides a mechanism for 

taking responsibility which is currently lacking in New Zealand (ibid 270). However, corrective justice does 

not explain why tort law is the best mechanism to achieve personal responsibility. For example, Enoch 

suggests that compulsory injuries’ insurance might benefit from adding a requirement of an apology, and 

that such an “upgraded” New Zealand module might ensure personal responsibility better than tort law 

(ibid 252-254). That is a mere example that Enoch provides to show that there might be other legal 

mechanisms out there that would achieve personal responsibility better than tort law (ibid 271). Hence, 

according to Enoch, corrective justice does not provide a good justification for tort law over other 

mechanisms that are also aimed at compensating harmed individuals. 
796 Ripstein, Private Wrongs (n 764) 295. 
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a significant difference between allowing distributive justice (of some sort) or helping the 

poor, and between the more contemporary idea of providing background justice and 

equal opportunities. However, there is a common thread in both approaches. While 

corrective justice highlights the importance of our body and property in achieving our 

purposes in life, the theory is not libertarian, and it does not aim to support a 

‘nightwatchman state’.797 As such, the theory does not preclude the possibility of other 

mechanisms, that are not private law, to achieve just distribution in the vertical 

relationship between the state and its citizens. On the contrary – for everyone to be their 

own master and to be free from the will of others, some state support is needed, though 

its extent is debatable. For our purposes, treating public authorities and private individuals 

alike in the horizontal relationship between them maintains the coherence of private law. 

Other legal means, such as specific compensation schemes, can be used to achieve 

distributive justice or to provide background justice in the vertical relationship between 

the state and its people, following a political decision.798  

 

The Human Rights Act 1998 is one example. Unlike private law, the HRA treats 

public authorities as normatively different from private individuals and subjects them to 

a different set of legal norms. There is no formal equality or equal freedom between the 

parties; it is the inequality that imposes additional obligations on the authority. For those 

reasons and given that the HRA has an internal mechanism to ensure just distribution of 

the benefits it provides for claimants, a corrective justice analysis would be indifferent as 

to the validity of the HRA as a separate legal tool. However, accepting claims for the 

horizontal effect that were addressed in Chapter 3 would disrupt the coherence of private 

law.799 As such, from the perspective of domestic private law – leaving aside the case law 

of Strasbourg and the effect it should or should not have on the matter – such horizontal 

effect is discouraged; but not the HRA itself. Whether there are other legal means that 

better achieve the goal of providing background justice is a question that corrective 

justice, as a theory of private law, cannot adequately answer. 

 

 
797 To clarify the public aspect of their theories, both Weinrib and Ripstein contrast their theories with the 

libertinism offered by Robert Nozick in Anarchy, State and Utopia (Basic Books 1974) (Weinrib, The Idea of 

Private Law (n 759) 67n36; Ripstein, Private Wrongs (n 764) 288n1, 292n5).    
798 For a review of different compensation schemes available in the UK, see Ken Oliphant, ‘Compensation 

Funds in the United Kingdom’ in Thierry Vansweevelt and Britt Weyts (eds), Compensation Funds in 

Comparative Perspective (Intersentia 2020). 
799 See Chapter 3, s 3.5.2. 
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Where Do We Go from Here? 

 

When suggesting a framework for analysing the negligence liability of public authorities, 

my focus was on duty of care, and significantly on a Hedley Byrne duty. I have addressed 

varied scenarios in which such a duty could be recognised. However, different public 

officials can assume responsibility differently, and only on case-by-case basis can the 

courts shape this area of the law. They need to identify the specific circumstances in 

which an assumption of responsibility takes place and the scope of the duty it creates. 

The theory suggests a framework, but it is for the courts to apply the law to the specific 

circumstances of the case.  

 

Moreover, further research is needed to examine other questions of negligence 

liability of public authorities for assumed responsibilities, including breach, causation, 

compensation, and different defences that might apply. Once it becomes clearer that the 

doctrine of assumption of responsibility applies to all, public authorities included, the 

next step should be analysing the requirements to establish a breach of a duty that results 

from an assumption of responsibility. Courts must endeavour to establish the standard 

expected of a ‘reasonable clerk’, a ‘reasonable police officer’ and so on. For many of the 

tasks performed by public authorities, it will be challenging to identify a ‘standard of 

competent professional opinion’800 and more research is needed to address this 

complexity. What is clear is that Wednesbury unreasonableness801 is not a relevant standard 

for establishing breach of duty.802 Once a case is justiciable, there is no reason to adopt 

leaner principles of liability that apply only to public authorities.  

 

For many years the academic discussion regarding the liability of public 

authorities has evolved around the public character of the authority. Whether supporting 

‘different treatment’ or ‘equal treatment’, varied functionalist approaches were designed 

to impose or reject liability mainly based on the public character of the authority. Good 

administration, deterrence, efficiency and more, are all important considerations that a 

government or legislator should consider when designing their policies and legislations. 

 
800 Bolam v Friern Hospital Management Committee [1957] 1 WLR 582 (QB) 590. 
801 Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223 (HL).  
802 See Roderic Bagshaw, ‘Monetary Remedies in Public Law – Misdiagnosis and Misprescription’ (2006) 

26(1) LS 4. cf Tom Hickman, ‘The Reasonableness Principle’ (2004) 63(1) CLJ 166.  
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They might also be the result of imposing liability in tort. However, when determining 

varied questions of tort liability, contradictory policy reasons create a smoke screen 

behind which lie unconvincing answers to complicated questions of the law. While 

corrective justice is not oriented towards a certain result, it clears the smoke by focusing 

on the immediate relationship between the specific parties. To understand the negligence 

liability of public authorities and to move forward in developing this area of the law, this 

thesis has suggested that the academic debate could benefit from a unified private law 

theory that applies to private and public entities alike.  
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relating to public liability (Adopted by the Committee of Ministers on 18 September 

1984 at the 375th meeting of the Ministers' Deputies), Principle 1 & Principle 2  
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