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Abstract

Intermediaries were first introduced by the Youth Justice and Criminal Evidence Act (1999) to facilitate
communication between individuals with communication needs and the criminal justice system. Yet,
despite increased academic attention into this new criminal justice actor, the content of the role
remains unclear. This thesis undertakes a sociolegal examination of the intermediary role within the
criminal justice system. It examines how those executing the role understand its work and how other
criminal justice actors perceive it. To do so, the thesis incorporates empirical data gathered through a
series of semi-structured interviews with intermediaries and police officers in England and Wales and
intermediaries and judges in Northern Ireland. It uses a grounded theory methodology to generate a
theory of the intermediary role and its scope and content. | identify three key themes from the data
which are integral to how we can conceptualise the intermediary role and its work: i) the role’s
professional status, ii) the role’s commitment to neutrality and, iii) the relationship between the role
and the criminal justice value of participation. | argue that recognition of differences between
intermediary work with witnesses on one hand and defendants on the other is crucial to understanding
the nature of the role more broadly. Finally, | make several recommendations regarding the future of

the intermediary role and how it can be better integrated into the criminal justice system.
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Chapter 1: Introduction

‘The use of intermediaries has introduced fresh insights into the criminal justice process...a number of
those who are among the most vulnerable in the community may now be heard when before they

would have been forced to remain silent.’*

Imagine a specialist police interview suite where it is proving difficult to elicit evidence from a child
interviewee. But a breakthrough is imminent. The police have introduced a communication expert who
contrives a game to secure the child’s evidence. Requiring a mouth swab from the child for forensic
analysis, the specialist child abuse police officer cuts an intimidating figure armed with blue latex
medical gloves. The two-year old girl initially hides and refuses to cooperate with anyone. It is only
when a game involving everyone pretending to brush their teeth is played that the child relaxes and
provides a swab without complication. The defendant’s subsequent guilty plea results in a minimum
ten-year custodial sentence for a child sex offender whom prosecutors believe targeted very young
victims believing they could never testify against him.? The outcome also ensures the child is spared the

ordeal of testifying later in the trial process.

The communication expert in the above scenario is known as an intermediary — a ‘special measure’
introduced by s.29 of the Youth Justice and Criminal Evidence Act 1999 (YJCEA). The legislation
introduced a range of special measures to facilitate the evidence gathering process in criminal courts
in England and Wales for those considered vulnerable.? Collectively, the measures sought to maximise
the quality of evidence and reduce the stress associated with the criminal justice process.* Other
special measures include the use of a live link enabling the witness to give evidence during the trial
from outside the court through a visual link, the use of screens in court, and the removal of wigs and
gowns from advocates.® This thesis focuses on the role of the intermediary - the only special measure
that is imposed between the questioner (usually the judge or a lawyer) and the witness. Their function

is to communicate ‘questions put to the witness’ and ‘to any person asking such questions, the answers

! The Rt Hon Lord Judge, ‘Vulnerable Witnesses in the Administration of Criminal Justice’ (Australian Institute of
Judicial Administration, 7" September 2011) 15-16.

2 Owen Bowcott, ‘Two year-old girl gives evidence in UK abuse case’ (The Guardian, Tuesday 10%" October 2017).
$5s.23-30.

4 Ministry of Justice (Mol), ‘Achieving Best Evidence in Criminal Proceedings: Guidance on Interviewing Victims
and Witnesses, and Guidance on Using Special Measures’ (January 2022) [1.22].

5 Many of these measures, such as use of screens and removal of wigs and gowns, had developed through
individual court practices but the YJCEA gave them a statutory footing, see: Camilla MacPherson, ‘The Youth
Justice and Criminal Evidence Act 1999: achieving best evidence?’ (2001) 41(3) Med Sci Law.230.
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given by the witness in reply to them’.® While all of the special measures contained within the YJCEA
affect how criminal trials operate, the intermediary has been recognised as perhaps the most ambitious
and controversial development.” Described as ‘little short of revolutionary’,® the role has been credited
with effecting a ‘culture change’® in the dynamics of traditional adversarial cross-examination. The
Victims’ Commissioner recently described the intermediary role as ‘the single biggest improvement in

the criminal justice system over the last thirty years’.?

This chapter introduces the intermediary role and provides some context for issues examined in the
thesis, namely what the role involves and how it is perceived by intermediaries themselves and other
criminal justice actors. While revolutionary, the intermediary role is beset with problems about its
scope and function. Although the role has been operational in the criminal justice system for around
18 years, various competing conceptualisations of the role exist. As will be explained, the present
research is urgently needed to examine how the role is performed and how various depictions align
with the realities of intermediary practice. The chapter outlines the current framework for intermediary
provision in England and Wales and Northern Ireland and develops a basis for the interjurisdictional
comparison which threads throughout the thesis. It will be explained how the two jurisdictions have
previously been compared and how this work has been valuable and enlightening. This discussion will
also familiarise the reader with the ‘two-tier’ intermediary system in England and Wales.'! This means
that eligible witnesses can access the services of a Registered Intermediary who is recruited, trained
and regulated by the Ministry of Justice (MoJ). Eligible defendants, however, are entitled to the
assistance of a non-registered intermediary who is appointed on an ad-hoc basis and falls outside the

Mol scheme. This thesis will further unpack the implications and practical outcomes of such a system.

The aim of the chapter is to set the scene for who the intermediary is, see how the role is organised
and explain some of the key themes to be developed in the thesis. Subsequent chapters delve deeper

into some of the issues raised above.

®YICEA, s. 29.

’ Louise Ellison, The Adversarial Process and the Vulnerable Witness (Oxford University Press 2002) 6.

8 Emily Henderson, ‘A very valuable tool’: Judges, advocates and intermediaries discuss the intermediary system
in England and Wales’ (2015) 19(3) International Journal of Evidence and Proof 154, 155.

° Penny Cooper and David Wurtzel, ‘Intermediaries’ in Penny Cooper and Heather Norton (eds) Vulnerable
People and the Criminal Justice System — A Guide to Law and Practice (Oxford University Press 2017) 364.

10 victims’ Commissioner, ‘Next steps for special measures: a review of the provision of special measures to
vulnerable and intimidated witnesses’ (May 2021) 27.

1 Henderson (n 8) 167.

14



1.1 Arole in need of clarification
‘We fear that [the intermediary] may have misunderstood her role. If so, she may not be the only one

to do so.”*?

The central motivation for undertaking this doctoral research was the absence of qualitative, empirical
research on the content and scope of the intermediary role in the criminal justice system. The fact that
no empirical work of this kind has been carried out in any jurisdiction creates a serious gap in
understanding the intermediary role. The increasing codification of the intermediary’s functions
through rules, directions and guidance only augments the need for a qualitative enquiry to examine
potential differences in the role ‘in the books’ and the role ‘in action.’*® The above quote from Lord
Thomas CJ in the case of R v Grant Murray is an important starting point in understanding different
conceptualisations of the intermediary role. Several interrelated questions flow from this judicial
comment. Firstly, and most broadly, in what sense is the intermediary role ‘misunderstood’? Does this
suggest a judicial conceptualisation of the intermediary role from which intermediaries in practice
deviate? How, then, do intermediaries experience the role and how do they conceptualise its content
and parameters? These questions deserve attention and relate to aspects of the intermediary role that
have hitherto not featured in the literature. As recognition of communication difficulties and demand
for intermediary services increases, these questions become central to understanding the nature and

scope of the role and its relative position within the criminal justice system.

While Lord Thomas CJ’s comments in Grant-Murray point to a general discord between the judiciary
and the intermediary, the caselaw relating to intermediaries raises several other issues. In recent years,
there has been an increase in the number of cases before the appellate courts involving intermediaries
and their role in criminal proceedings. The majority of these decisions has concerned the appointment
and role of defendant intermediaries which, considering the role’s lack of regulation and formal
guidance, continues to pose problems in terms of trial fairness and effective participation. Examined
discretely, these decisions ostensibly provide important guidance on the intermediary role, both
registered and non-registered, and reflect the growing influence of the intermediary as a criminal
justice actor. However, when read together, these judgments seem to complicate an already poorly
understood role.!* Perhaps of even more concern is that these decisions reflect a glaring divide
between the judicial conception of the intermediary role and that of intermediary practitioners

themselves.

12 R v Grant-Murray & Anor [2017] EWCA Crim 1228 [199] (Lord Thomas CJ).

13 Roscoe Pound, ‘Law in Books and Law in Action’ (1910) 44 American Law Review 12, 12— 15.

14 penny Cooper, ‘Highs and lows: the 4th intermediary survey’ (Kingston University London, 13" October 2014)
<http://eprints.kingston.ac.uk/28868/1/Cooper-P-28868.pdf> accessed 8 February 2019.
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A number of these cases have focused on the length of defendant intermediary appointment i.e.,
whether appointments should be made for ‘evidence only’ or for the full duration of the trial (see below
for further discussion). The amendment to the Criminal Practice Directions (CPD) in April 2016 which
outlines that ‘Directions to appoint an intermediary for a defendant’s evidence will thus be rare, but

’

for the entire trial extremely rare..” suggested a serious curtailment to defendant intermediary
appointments which was confirmed in the case of R v Rashid.'®> Subsequently, in the case of R v Biddle,
the Court of Appeal reinforced the judicial discretion in deciding whether intermediaries should be
appointed for the whole of a trial.?® The Court was firm in directing intermediaries to follow the trial
judge’s directions and not dictate the terms of their own appointment.’” In R v Thomas the Court largely
echoed this, but emphasised the need for intermediary applications to be ‘addressed carefully, with
sensitivity and with caution to ensure the defendant's effective participation’.*® The more recent case
of Tl v Bromley Youth Court,*® however, signals a potential change in judicial attitude to defendant
intermediary appointments with the ‘rarity’ provision of the CPD directly questioned.? How these key
appellate decisions can be reconciled, and whether the number of defendant intermediary

appointments will now increase, remains to be seen.?! In Northern Ireland, the restriction of defendant

intermediary to the period of evidence only remains and has not been challenged in the courts.

But the question of the ‘role’ of the intermediary is more complex and goes beyond the duration of
appointment. Even though much of intermediary practice is now governed by the CPD?? and the
Criminal Procedure Rules (CPR),? intermediaries have generally been regarded as a peripheral figure
within the context of the adversarial criminal trial. This assumption was challenged in R v Grant Murray
as it was contended that an intermediary had been ‘undermined and undervalued’ and been treated
as an 'enemy of the court' at trial.?* The Court of Appeal recognised that intermediaries ‘provide a very

useful service to the court’ but commented that they are ‘not to dictate to anyone what is to happen’

1512017] 1 WLR 2449.

16[2019] EWCA Crim 86.

7 bid.

18 [2020] EWCA Crim 117 [38].

1972020] EWHC 1204 (Admin).

20 Laura Hoyano and Angela Rafferty QC, ‘Rationing Defence Intermediaries under the April 2016 Criminal
Practice Direction’ (2017) Criminal Law Review 90.

21 Data collected by ‘Communicourt’, a commercial provider of defendant intermediaries, shows a slight overall
decrease in the number of defendant intermediary referrals from 2016 to 2020 (personal email correspondence
between author and Communicourt, 22 April 2022).

22 Criminal Practice Directions 2015 (CPD) [2015] EWCA Crim 1567, 3F.

23 Criminal Procedure Rules (October 2020) Pt 18, rules 18.27-18.32.

2 Grant-Murray (n 12) [196].
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and that the role provides assistance ‘as directed by the judge’.? In equally strong terms, the court
stated that intermediaries ‘should not interfere with the functions of others unless specifically directed
to do so by the judge.’?® Cooper has commented that these judicial statements should act as a reminder
to defendant intermediaries who are not selected, trained or quality assured, but in truth, the force of
the judgment applies equally to all intermediaries, both registered and non-registered.?” The Court
clarified that while intermediaries are instrumental in the effort to achieve the effective participation

of the defendant, ultimately the burden for ensuring this happens is on the judge.

Considering the pivotal role of the judge in controlling criminal proceedings, the relationship between
the judiciary and the intermediary requires closer examination. Intermediaries cannot be expected to
operate effectively without the confidence of the judiciary, and it is the judge who ultimately decides
the individual terms of intermediary appointments.? Plotnikoff and Woolfson found it troubling that
many judges were unable to distinguish between Registered Intermediaries for witnesses and
defendant intermediaries.?® Further, the case law suggests that the role’s status within criminal
proceedings is far from settled. For example, in both R v Boxer®® and R v Beards and Beards,
intermediaries were asked to provide expert evidence on the communication needs of vulnerable
individuals. As has been recognised by the Advocate’s Gateway guidance®? and the Criminal Practice
Directions, this is contrary to good practice if the intermediary is at the same time acting in their
intermediary role.?® In the more recent case of R v Pringle, the Court of Appeal noted that the trial judge
was open to the possibility of an intermediary acting as an expert witness and did not expressly reject
the notion.®* It is stark that all three of these cases came years after the Lord Chief Justice, speaking

extrajudicially, stated categorically that intermediaries are neither expert witnesses nor supporters.

25 |bid [199].

2 |bid.

27 penny Cooper, ‘Joint enterprise: R. v Grant-Murray (Janhelle); R. v McGill (Joseph) Court of Appeal (Criminal
Division): Lord Thomas of Cwmgiedd CJ, Hallett LJ (VP CACD) and Goss J: 11 August 2017; [2017] EWCA Crim
1228’ (2018) 1 Criminal Law Review 71, 74.

28 Joyce Plotnikoff and Richard Woolfson, ‘Falling short? A snapshot of young witness policy and practice A
report for the NSPCC, revisiting ‘Measuring up? Evaluating implementation of Government commitments to
young witnesses in criminal proceedings’ (February 2019. London: NSPCC) 17.

2 |bid.

30[2015] EWCA Crim 1684.

31 [2016] EW Misc B14 (CC).

32 The Advocate’s Gateway, ‘Intermediaries: step by step (Toolkit 16, 2" September 2019) available at: <
https://www.theadvocatesgateway.org/images/toolkits/16-intermediaries-step-by-step-2019.pdf> accessed 7
April 2019.

33 The Advocates Gateway, ‘Cases’ <https://www.theadvocatesgateway.org/cases> accessed 18 April 2019; CPD
(n22)3D.7.

34[2019] EWCA Crim 1722.

3 The Rt. Hon. The Lord Judge, Lord Chief Justice of England and Wales, 7 September 2012, at the 17th
Australian Institute of Judicial Administration Conference in ‘Vulnerable Witnesses in the Administration of
Criminal Justice.
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Elsewhere, the Equal Treatment Bench Book and the Registered Intermediary Procedural Guidance
plainly state that the intermediary is not to be treated as an expert witness.>® The practice of judges
asking intermediaries to effectively act as expert witnesses has been well documented empirically and

must be recognised as inappropriate.®’

The literature on intermediaries provides insight into the role’s historical development, organisation,
and legal provision. Plotnikoff and Woolfson’s book entitled ‘Intermediaries in the Criminal Justice
System’ narrates the emergence of the role and documents some of the earliest experiences of those
working at the coalface. Cooper has also written extensively about the use of intermediaries in England
and Wales and Northern Ireland and similar schemes internationally with several co-authors.® These
publications are crucial to understanding how the role operates, from the police station to the
courtroom, and how it has become integrated into the criminal justice process. O’Mahony et al’s
research is also important to understanding the sorts of practical challenges encountered by
intermediaries in their work and how the role could be better utilised.*® The operation of the ‘two tier’
intermediary system in England and Wales has been the subject of more recent academic critique, with
Hoyano and Rafferty lamenting the ‘inequality of arms’ between witnesses and defendants in terms of
intermediary access.*® This followed the Law Commission’s conclusion a year earlier that statutory
entitlement to intermediaries should be extended to defendants to ensure the right to a fair trial is

upheld.

There has, however, been less research into the scope and content of the intermediary role. Writing
shortly after the YJCEA was implemented, Birch noted that flesh would have to be put on the ‘bare
bones’ of 5.29 YJCEA due to the legislation’s vagueness.** While the literature has contributed to a

better understanding of intermediary provision, there has been scant empirical research examining

36 Judicial College, Equal Treatment Bench Book (February 2018 edition, revised March 2020) Available at:
<www.judiciary.uk/wp-content/uploads/2018/02/ETBB-February-2018-amendedMarch-2020.pdf> 58 accessed
7 November 2020 58; Mol, Registered Intermediary Procedural Guidance Manual 36.

37 Joyce Plotnikoff and Richard Woolfson, Intermediaries in the Criminal Justice System (Policy Press 2015) 258-
260; Law Commission, ‘Unfitness to Plead, Volume 1: Report Law’ (2016 Com No.364) 117-118.

38 penny Cooper and David Wurtzel, ‘Better the second time around? Department of Justice Registered
Intermediaries Schemes and lessons from England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39;
Penny Cooper and David Wurtzel, ‘A day late and a dollar short: In search of an intermediary scheme for
vulnerable defendants in England and Wales’ (2013) 1 Criminal Law Review 4; Penny Cooper, Paula Backen and
Ruth Marchant, ‘Getting to grips with Ground Rules Hearings — a checklist for judges, advocates and
intermediaries’ (2015) 6 Criminal Law Review 420; Penny Cooper and David Wurtzel, ‘Intermediaries’ in Cooper
and Norton (n 9); Penny Cooper, Michelle Mattison and Heather Norton, ‘Looking Ahead’ in Cooper and Norton
(n9).

3% Brendan O’Mahony, Jane Creaton, Kevin Smith and Rebecca Milne, ‘Developing a professional identity in a
new work environment: the views of defendant intermediaries working in the criminal courts’ (2016) 18(2)
Journal of Forensic Practice 155.

40 Hoyano and Rafferty (n 20) 97.

41 Diane Birch, ‘A better deal for vulnerable witnesses?’ (2000) Criminal Law Review 223, 249.
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how the role is performed. Cooper and Mattison have identified a ‘pressing need for further research
into...the role in practice’ and found it ‘striking how little research has been conducted into the
completeness, accuracy and coherence of the evidence that intermediaries facilitate.’** It is also
significant that no research to date has compared the roles of intermediaries working with witnesses
on one hand and defendants on the other. Indeed, much of the research which has touched on the use
of intermediaries has done so as part of a wider focus on witnesses policy and practice and has not
considered the use of defendant intermediaries at all.** While there have been calls for the extension
of Registered Intermediaries to vulnerable defendants, there has been insufficient regard given to how

the work of intermediaries working with witnesses and defendants differs.*

1.2 Contribution to existing knowledge

The present research makes an original contribution to existing knowledge in four principal ways.

This thesis is the first study examining how the relative positions of witnesses and defendants in the
criminal justice system impact performance of the intermediary role. Through the theorisation of
‘witness work’ and ‘defendant work’, my findings shed light on the qualitative differences in
intermediary work when assisting witnesses on one hand and defendants on the other. My data
challenges the view of intermediary work as homogenous and draws attention to how the differing
communication challenges faced by witnesses and defendants are reflected in relevant guidance and
policies. These findings are particularly significant considering Her Majesty’s Court and Tribunal Service
(HMCTS) has recently launched the Court Appointed Intermediary Services (HAIS) scheme (explained
further below) to allow, for the first time, vulnerable defendants to access a regulated cohort of
intermediaries. This should encourage the MoJ/HMCTS to critically examine the rationale for separating

intermediary provision between witnesses and defendants.

Secondly, my research is the first qualitative, empirical work to consider the inter-jurisdictional
comparison between Northern Ireland and England and Wales with a focus on the scope and content
of intermediary work. My findings highlight how the governance and organisation of intermediaries can
impact how the role is performed and how intermediaries themselves understand the role. As other

jurisdictions seek to introduce their own intermediary schemes, my research provides a unique

42 penny Cooper and Michelle Mattison, ‘Intermediaries, vulnerable people and the quality of evidence: An
international comparison of three versions of the English intermediary model’ (2017) 21(4) International Journal
of Evidence and Proof 351.

43 Victims’ Commissioner, ‘A Voice for the Voiceless: The Victims’ Commissioner’s Review into the Provision of
Registered Intermediaries for Children and Vulnerable Victims and Witnesses’ (January 2018).

4 | aw Commission (n 37); Victims’ Commissioner (n 10).
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comparative perspective on the individual experiences of intermediaries working within a ‘unitary’
system (Northern Ireland) and a ‘two tier’ system (England and Wales). This is significant, particularly
as the Witness Intermediary Scheme (WIS) in England and Wales is regarded as the original blueprint

for a formalised intermediary scheme.

Thirdly, my research examines several aspects of intermediary work which, hitherto, have either been
under-researched or else not identified. The issues of neutrality, professional work and participation
emerged through my data collection and subsequently formed the basis of my three analysis chapters.
While intermediary neutrality and the role’s involvement in facilitating participation have been
discussed to some extent in the literature, my research builds on these issues with a rich qualitative
dataset. The first-hand accounts of intermediaries in both Northern Ireland and England and Wales
provided a basis to problematise the orthodox position of neutrality in a way never previously done.
Further, while it is uncontroversial that intermediaries allow vulnerable individuals to participate in the
criminal process, my data reveals how intermediaries understand and shape their own practices in
response to differing participatory roles. Finally, my thesis engages with the notion of the intermediary
performing ‘professional work’, which has not been discussed in the literature. This is a novel angle of
analysis which allows us to critically examine the intermediary’s relative position in the professionalised
world of the criminal justice system. It also provides some theoretical grounding for further research
into how the role may develop as it competes for legitimacy among more established criminal justice

actors.

Finally, the thesis introduces some nuanced theoretical reflections on the intermediary’s relative
position within the criminal justice system. While much of the literature on the role has related to policy
and practice, | locate the intermediary role within the structure of the criminal process and probe how
the role impacts aims and values which underpin the trial. Examining the intermediary role in this way
allows for a deeper understanding of the role’s function and the impact it can have on the nature of

the adversarial tradition.

All of these findings contribute to a better understanding of the nature of intermediary work and the

role’s parameters, as well as highlighting lines of enquiry for future research in the field.

1.3 Research questions
In what follows, | present the results of a qualitative, sociolegal examination of the intermediary in the
criminal justice system. The thesis explores the role and considers how it is executed in practice. It

examines the role’s relationship with other actors in the criminal justice system and how it is
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conceptualised by intermediaries and other key stakeholders. While the thesis is not a comparative
analysis, the main research question is approached with an awareness that the intermediary role may
be performed differently in England and Wales and Northern Ireland. It is hoped that a richer and
deeper understanding of the role can be gained by reflecting on experiences in both jurisdictions. The

main research question is:

What is the role of the intermediary in the criminal justice system? This broad question will be guided

by the following sub-questions:

a) What are the parameters of the intermediary role?
b) How has the role of the intermediary been conceptualised by key stakeholders?
c) What, if any, differences exist between the roles of ‘registered’ and ‘non-registered’

intermediaries?

1.4 Legal framework

Considering that England and Wales and Northern Ireland share broadly similar legal systems, there is
obvious scope for comparison between the jurisdictions. More importantly for the purposes of
intermediary provision, the Northern Irish model established by the Dol was largely based on the
experiences of the WIS in England and Wales. Writing shortly after the launch of the DoJ’s pilot project,
Cooper and Wurtzel compared the respective schemes ‘which, though similar, are distinct and
significantly different in respect of defendants’.* Further, in its own guidance the Dol explicitly
recognised the lack of formal intermediary provision for defendants in England and Wales and decided
to diverge from this position.*® | concluded that whether such organisational differences in intermediary
provision may affect the scope and content of the intermediary role invited examination. Cooper and
Wourtzel’s work also provided a useful analysis of the challenges the Dol was likely to face in
implementing the Registered Intermediary Scheme (RIS) and lessons that could be learned from nearly
a decade of intermediary provision in England and Wales. How these challenges have been faced and
what they can tell us about the work of intermediaries on the ground is explored in this thesis. As such,
there are similarities in how intermediaries are organised in both jurisdictions but sufficient divergence

for a useful research enquiry. Although the thesis is not a structured as a comparative piece of work,

4 Cooper and Wurtzel (n 38).
6 DoJ, ‘Northern Ireland Registered Intermediaries Schemes Pilot Project: Post-Project Review’ (January 2015).
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references to both jurisdictions throughout aid understanding of the intermediary role, its scope and

content.

i) England and Wales

Intermediaries are a creature of statute. S.29 of the YJCEA contains the intermediary special measure

and outlines the role’s functions as follows:
(2) The function of an intermediary is to communicate—
(a) to the witness, questions put to the witness, and
(b) to any person asking such questions, the answers given by the witness in reply to them,

and to explain such questions or answers so far as necessary to enable them to be understood by

the witness or person in question.

The eligibility criteria for an intermediary for non-defendant witnesses are contained within s.16(1)(a).#’

This sets out that a witness may be granted an intermediary:
“(a) if under the age of [18] at the time of the hearing; or

(b) if the court considers that the quality of evidence given by the witness is likely to be diminished

by reason of any circumstances falling within subsection (2).

(2) The circumstances falling within this subsection are—

(a) that the witness—

(i) suffers from mental disorder within the meaning of the Mental Health Act 1983, or
(i) otherwise has a significant impairment of intelligence and social functioning;

(b) that the witness has a physical disability or is suffering from a physical disorder.”

47 The YICEA, as amended in June 2011 by 5.98 of the Coroners and Justice Act 2009 (CJA) increases the age limit
from 17.

22



After the YJCEA was implemented, it was not clear how any resulting intermediary scheme would be
rolled out, what profile of individual would carry out the role, or how it would operate in practice.*®
Birch raised similar questions and noted that s.29 provided only a ‘briefest description of
the intermediary's function’®. The intermediary special measure was first piloted in 2004 in six police
force areas (pathfinder areas) in England.>® The Home Office recruited a cadre of intermediaries, mostly
trained as speech and language therapists, deemed to possess the ‘relevant professional skills” who
were required to undergo a specific training course.”* These first intermediaries were trained on
criminal procedure and in writing court reports based on their assessment of communication needs.
Based largely on poor understanding of the extent of miscommunication in the criminal justice process,
recognition of eligibility was initially a major obstacle.> The pilot scheme was relaunched in 2005 with
clearer guidance and the rates of requests increased.>® The resulting evaluation report recommended
national rollout of the intermediary scheme which occurred in 2007. This involved delegating the cost
of the scheme to local police forces and the Crown Prosecution Service (CPS) areas which helped further
improve awareness of the scheme and the numbers of vulnerable individuals matches with
intermediaries.> The Witness Intermediary Scheme (WIS), now managed by the National Crime Agency
(NCA), was fully implemented nationally in 2008. The key operational element of the scheme became
known as the ‘Matching Service’, which is the mechanism by which Registered Intermediaries are
matched to the requirements of witnesses at the request of the end-user.>® The service is run by the
Witness Intermediary Team (WIT) which has responsibility for matching requests from the police and
the CPS using a centrally held register of qualified ‘Registered Intermediaries’.® The NCA collects data,
such as number of requests in each area and the reason(s) for the request (such as type of disability

and age of witness).”” While the vast majority of intermediaries initially recruited to the register were

4 Home Office, ‘Measures to assist vulnerable or intimidated witnesses in the criminal justice system:
Implementing the Speaking up for Justice Report’ (Home Office Communication Directorate 2002). Chapter 2 of
the thesis outlines the ‘emergence’ of the intermediary role in a historical context.

4 Birch (n 41) 249.

>0 Joyce Plotnikoff and Richard Woolfson, ‘The Go-Between: Evaluation of Intermediary Pathfinder Projects’
(Lexicon 2007).

51 Plotnikoff and Woolfson (n 37) 11.

2 ibid 10-11.

3 Ibid 13.

>4 Cooper and Wurtzel (n 38) 45.

> Mol, ‘The Witness Intermediary Scheme: Annual Report 2018/2019 (September 2019) available at:
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/835941/
witness-inter-scheme-annual-report.pdf> 10 accessed 7 January 2020.

%6 For a full outline of the governance of the Witness Intermediary Scheme (WIS) see: MoJ, ‘Registered
Intermediary Procedural Guidance’ (September 2020) 8-11.

7 Ibid, 11.
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speech and language therapists, in recent years there has been an increase in individuals from other

backgrounds, such as teaching, nursing and social work.>®

Registered Intermediaries operating within the WIS are available only to non-defendant witnesses. The
provision of intermediaries for defendants was never part of the WIS because the YJCEA initially
specifically excludes defendants.®® As a result, any application for intermediary assistance for a
vulnerable defendant must be dealt with under common law, applying the court’s inherent
jurisdiction.®® Intermediaries who assist suspects and defendants through this route are termed ‘non-
registered intermediaries’.%* As Cooper and Wurtzel note, in the absence of in-force legislation, judges
in England and Wales have ‘stepped in to fill the gap and permit defendant intermediaries where they
are necessary for a fair trial’.%? Exercise of the court’s inherent powers in this way has been viewed as
an attempt to ‘redress the imbalance between witnesses and defendants.”®® Non-registered
intermediary appointments are decided on a case-by-case basis. The difference in treatment between
witnesses and defendants in terms of intermediary provision has been described as ‘puzzling’ by the
Divisional Court.®* As Plotnikoff and Woolfson highlight, many defendants would meet the criteria
governing intermediary assistance which makes the discrepancy even more difficult to justify.® This
difference in treatment of witnesses and defendants has resulted in what Henderson has termed a

‘two-tier’ system of intermediary provision.%®

%8 58 8% of Registered Intermediaries in England and Wales list their profession as ‘Speech and Language
Therapist’, 19.6% listed ‘Education’, 3.5% ‘Psychologist’, 2.5% ‘Nurse’, 2.0% ‘Social Worker’. A further 5.5% list
some variation on ‘Intermediary’ as their profession, with 2% of these identifying specifically as a ‘Deaf
Intermediary: E-mail from MolJ to author (6 September 2021).

9 Penny Cooper and David Wurtzel, ‘A day late and a dollar short: In search of an intermediary scheme for
vulnerable defendants in England and Wales’ (2013) 1 Criminal Law Review 4, 7. Section 33A of the Youth
Justice and Criminal Act 1999 (YJCEA) now provides that the court can allow a defendant to give evidence by live
link.

80 Section 33BA of the Coroners and Justice Act 2009 (CJA) amended the YJCEA to provide a statutory basis for
defendant access to intermediaries; however, this has not been implemented.

61 Cooper and Wurtzel note that there is no standard way of finding an appropriate defendant intermediary and
funding arrangements differ for pre-trial and trial. See Cooper and Wurtzel (n 38) 18.

62 Cooper and Wurtzel (n 38) 18.

83 Plotnikoff and Woolfson (n 37) 248.

8 OP v Secretary of State for Justice [2014] EWHC 1944 (Admin).

8 Plotnikoff and Woolfson (n 37) 247; Communication difficulties and disorders are even higher among
defendants than the general population, see: Laura Farrugia and Fiona Gabbert, ‘Vulnerable Suspects in police
interviews: Exploring current practice in England and Wales’ (2020) 17(1) Journal of Investigative Psychology
and Offender Profiling 17.

% Henderson (n 8); Also see: Louise Tickle, “Justice must be for all’: why court intermediaries are vital for
vulnerable.” The Guardian (London, 28 October 2020)
<https://www.theguardian.com/society/2020/oct/28/justice-for-all-court-intermediaries-vulnerable-people-
england-wales> accessed 5 June 2021.
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In practice, the work of intermediaries extends beyond assisting at police interview and facilitating
communication at trial as originally envisaged by the YJCEA.®” Registered intermediaries in England and
Wales routinely attend police stations, as well as other locations, such as schools or homes, to assess
vulnerable witnesses.®® Flexibility is at the heart of the communication assessment and intermediaries
are encouraged to assess the witness where the witness feels calm and safe.®® The purpose of the
assessment is for the intermediary to ascertain the witness’s communication abilities and specific
needs.”’ This includes language, attention span, understanding of temporal and spatial concepts,
abstract terms, and the extent of suggestibility and compliance. After the assessment, the Registered
Intermediary is required to prepare a preliminary report setting out their findings and
recommendations for the Achieving Best Evidence (ABE) interview. ABE interviews are investigative
interviews with witnesses which aim to obtain ‘an accurate and reliable account in a way that is fair, is
in the witness’s interests and is acceptable to the court.”’* Once the intermediary has assessed and
established a rapport with the witness, they will have a planning meeting for the ABE interview with
the police officer. This may include a discussion of communication needs, room layout, potential use of
communication aids or props, vocabulary and how to ensure that the witness remains engaged and
calm.” The police officer conducts and manages the ABE interview and while the intermediary may
intervene during interview when communication breaks down, their role does not amount to ‘a second
interviewer’.”® Intermediaries rarely attend suspects at the police station, although when they do, it is
on an ad hoc basis. Official guidance on questioning vulnerable suspects at the police interview stage
provides only for the involvement of an appropriate adult.”* Appropriate adults aim to support, assist
and advise vulnerable suspects in custody, ensure that the police are acting fairly and enable the

75

suspect to understand their rights and entitlements.”> While both appropriate adults and

intermediaries facilitate communication, appropriate adults are not ordinarily communication experts

57 Plotnikoff and Woolfson (n 37) 18.

8 The Advocate’s Gateway (2019) Intermediaries. Available at:
<www.theadvocatesgateway.org/intermediaries> accessed 4 March 2021.
% Plotnikoff and Woolfson (n 37); Mol (n 56) 13.

70 Mol (n 56) 13.

I Mol (n 4) [3.00].

2 |bid [4.52].

73 |bid [2.200].

"4 Home Office, ‘Code C: Revised Code of Practice for the Detention, Treatment and Questioning of Persons by
Police Officers’ (Police and Criminal Evidence Act (PACE) 1984) [1.4].

75 Ibid.
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like intermediaries and operate mostly in a volunteer capacity.’® The role can be performed by various

types of individuals including parents or family members, friends or carers or social workers.””

If a case proceeds to court, the intermediary is required to prepare a written report for the court
explaining their own experience and skills and how communication assistance may be given. For
Registered Intermediaries, comprehensive guidance on the court report, its structure and what it

. Unsurprisingly, no such

should include are contained within the MoJ’s Procedural Guidance Manua
guidance exists for non-registered intermediaries. However, since many non-registered intermediaries
also work with witnesses under the WIS, there tends to be a degree of uniformity in how
recommendations are presented.” The period of communication assistance provided to vulnerable
individuals often differs between witnesses and defendants. Registered Intermediaries facilitate
communication during the period of oral testimony. While non-registered intermediaries may be
appointed to assist a defendant throughout the duration of a trial, the Criminal Practice Directions (CPD)
and subsequent case law state that this should be ‘extremely rare’.® As such, there exists a

|8 Without any formalised

presumption against the use of an intermediary for a defendant at tria
guidance or equivalent procedural manual, the involvement of non-registered intermediaries for
defendants is more varied and potentially flexible. As will be developed later in the thesis, the different
participatory roles of witnesses and defendants invariably mirror intermediary involvement at all stages

of the criminal process.®

ii) Northern Ireland

The Department of Justice of Northern Ireland (Dol) in 2013 developed a model for the provision of
intermediaries for vulnerable complainants and witnesses in the criminal justice system. This was based
on the provisions of the Criminal Evidence (Northern Ireland) Order 1999,% which mirror the provisions

of 5.29 YJCEA. These provide that an application for an intermediary may be made where their use is

76 For further discussion on how the appropriate adult role is framed, see: Roxanna Dehaghani, ‘Defining the
"appropriate" in "appropriate adult": restrictions and opportunities for reform’ (2020) 12 Criminal Law Review
1137.

7 National Appropriate Adult Network, ‘About appropriate adults’ (NAAN, 2018)
<https://www.appropriateadult.org.uk/information/what-is-an-appropriate-adult#act> accessed 8 December
2017.

78 Mol (n 56) 31-39.

7% Plotnikoff and Woolson (n 37) 250.

80 CPD (n 22) 3F.14.

81 ibid, 3F.12. The Practice Directions also state that the court should be: ‘satisfied that a non-registered
intermediary has expertise suitable to meet the defendant’s communication needs’ (3F.12); OP (n 29) [47].

82 For further discussion of ‘effective participation’, see: Chapter 9.

8 Arts 17 and 21BA.
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likely to improve the quality (completeness, coherence and accuracy) of the evidence given by a
witness. For defendants, an intermediary may be appointed to enable effective participation during
oral evidence in court and to help to ensure a fair trial.?* Intermediaries in Northern Ireland are all
trained, registered and regulated by the Dol. The DoJ concluded that respect for the principle of
equality of arms demanded that all vulnerable individuals - including defendants - be eligible for
intermediary assistance.?®> Therefore, what Henderson has termed the ‘two tier’ intermediary provision
in England and Wales does not exist in Northern Ireland.® The Dol initially sought to recruit candidates
‘from a wide background of professional roles and occupations, including speech and language therapy,
occupational therapy, psychology, social work, the mental health professions, counselling, teaching and
nursing’.®” It advertised for ‘professionals with specialist skills in communication’ from fields such as
‘speech and language therapy and social work’.® Like England and Wales, the vast majority of those on
the Registered Intermediary Scheme (RIS) register are speech and language therapists with a number
hailing from a social work background.®® The RIS was subsequently established to allow end users i.e.
police, prosecutors and defence solicitors, to access intermediary services. The first batch of registered
intermediaries underwent an intensive training and assessment course covering legal procedure, report

writing, the role and responsibilities of the intermediary and court work with a witness.®®

Registered Intermediaries in Northern Ireland can support both witnesses and suspects at the police
station, assist with the planning of interviews and indeed attend interviews to help facilitate
communication.” Their involvement at this stage mirrors the WIS in England and Wales and is
comprehensively set out in the Dol Procedural Guidance Manual. At trial, Registered Intermediaries in
Northern Ireland are appointed on an ‘evidence only’ basis i.e. they are restricted to assisting during
the period of testimony.®? The court can, however, appoint a ‘court defendant supporter’, who typically
also works as an appropriate adult, to provide emotional and general support to the defendant for the
periods when an intermediary is not present.’® After an initial Pilot in May 2013, the scheme was
extended and now operates in respect of criminal cases being heard in all Crown, Magistrates” and

Youth courts.

84 Dol (n 46) 6.

8 Ibid.

86 Henderson (n 8).

87 DoJ ‘Application Information Pack’ (August 2012) 7.

88 Dol (n 46) 5.

89 E-mail from Dol to author (August 21, 2020).

°0 Cooper and Wurtzel (n 38) 40.

°1 Dol (n 46) 3.

%2 This has also been set out in a recent Crown Court Practice Direction: Practice Direction No. 2/2019, Case
Management in the Crown Court Including Protocols for Vulnerable Witnesses and Defendants, A5.4.
% Dol (n 46) 21.
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In both jurisdictions, intermediaries are involved in pre-trial case management hearings known as a
‘Ground Rules Hearings’ (GRH). The GRH affords the intermediary the opportunity to discuss with the
advocates and the judge any adjustments to questioning and any other recommendations contained
within the Court Report. The GRH should establish the rules relating to the manner and duration of
guestioning, how the intermediary may intervene if necessary and generally how the intermediary will
assist the advocates and judge.® The judge may also order that the intermediary reviews the questions
that the advocates plan to ask the witness and provide advice on their suitability in terms of the
witness’s communication needs. The judge makes the necessary directions to set the parameters for
fair treatment of the witness.” GRHs are integral to ensuring the proper questioning of a vulnerable

witness or defendant.®®

The differing intermediary regimes in England and Wales and Northern Ireland are set out below in
Table 1.

Table 1: Intermediary provision in Northern Ireland and England and Wales compared

Northern Ireland England and Wales

Coverage Witnesses and defendants | Only witnesses are eligible for
eligible for Registered | Registered Intermediaries
Intermediaries (RIs). (Rls). Defendant

intermediaries are appointed
using the court’s inherent
jurisdiction.

Duration of appointment Evidence only. Generally  evidence  only,
although courts can exercise
their inherent powers to allow
longer  appointments  for

defendants.

Use for suspects RIs routinely attend police | Defendant intermediaries
station to assist suspects at | rarely attend for suspect
interview. interview.

Funding DoJ provides funding for RI | MolJ provides funding for RI
appointments at set rates. work at set rates. Fees for

defendant appointments are
unregulated with the Legal Aid
Agency covering pre-trial work
and HMCTS funding work at
court.

Training and accreditation All Rls are trained, overseen | All Rls are trained, overseen
and regulated by the DoJ and | and regulated by the MoJ and

% MoJ, Registered Intermediary Procedural Guidance Manual22; DoJ, ‘The Registered Intermediaries Procedural
Guidance Manual’ (Northern Ireland) (July 2019) 45-46.

% Cooper, Backen and Marchant (n 38) 431.

% penny Cooper, ‘Ticketing Talk Gets Serious’ (Counsel Magazine, November 2014) 11-12.
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must adhere to a Code of
Ethics and a Code of Practice.
Rls  must update their
knowledge and skills through
continuing professional
development.

must adhere to a Code of
Ethics and a Code of Practice.
Rls  must update their
knowledge and skills through
continuing professional
development.

Defendant intermediaries are
unregulated with no
equivalent oversight.

1.5 Neutrality and impartiality

Neutrality is a core tenet of the intermediary role. As will be explained in Chapter 3, from the earliest
stages of government consultation there was a strong presumption that the role must be objective and
separate from the defence or prosecution. Both the MoJ and Dol outline in their respective procedural
guidance manuals that Registered Intermediaries owe their duty not to the defence or prosecution, but
rather to the court and the criminal justice system.?” This means that intermediaries are not to assume
the role of expert witnesses or witness supporters.®® While intermediaries for defendants and witnesses
are organised differently in England and Wales, the Criminal Practice Directions 2015 outline that both
roles are underpinned by a narrow focus on facilitating communication and that intermediaries must
‘ensure they act impartially’.?® The Equal Treatment Bench Book also describes intermediaries as

‘impartial, neutral officers of the court’.1®

In Northern Ireland, the decision to limit intermediary involvement to oral evidence was premised on
the need to protect the role’s impartiality.!®> The DoJ reasoned that provision of intermediary
assistance for the whole trial risked the role being perceived as acting for the defence.’®> However, the
role of the ‘court defendant supporter’ is available to assist the accused when they are not providing
evidence. This role provides general support and reassurance to the vulnerable accused which the
intermediary is unable to.1® The scheme is operated by a mental health charity named ‘Mindwise’ and
is commonly recommended by intermediaries as an adjunct to their services. These volunteers are not,

however, accredited, trained, or subject to any codes of practice or conduct in the way that Registered
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% Lord Thomas speech (n 1) 16; For a discussion of how intermediaries can often struggle with the neutrality
element of their role see: Brendan O’Mahony, ‘How do intermediaries experience their role in facilitating
communication for vulnerable defendants?’ (PhD thesis, University of Portsmouth 2013) 150.

9 CPD (n 22) 3F.2.

190 Equal Treatment Bench Book (n 36).

101 Do) (n 46) 6.

192 1bid.

103 DoJ (n 46) 6.

29



Intermediaries are. While the Dol is concerned with upholding the intermediary’s independence as an
officer of the court, the Law Commission found ‘no reason why partiality concerns should act as a bar
to intermediary assistance in the wider trial process.”'®* Recommending a statutory entitlement for
defendant intermediary assistance, the Law Commission noted that intermediaries (like defence
representatives) owe a duty to the court to “act with independence in the interests of justice” which

overrides any other inconsistent obligations to their client.?%

The significance of neutrality as a value underpinning the intermediary role is explored in depth in later
chapters. Chapter 7, ‘The Paradox of Neutrality’, focuses on how intermediaries conceptualise

neutrality as a component of their work and how this should make us reflect on the role more broadly.

1.6 Thesis structure

The first part of the thesis (chapters 1 — 5) provides important context and sets the scene for later
chapters by examining the emergence of the intermediary role, how it fits within the existing trial
structure and theories of the trial, and existing accounts of the role. Chapter 5 discusses the
methodology and data to be used in this study. The second part of the thesis (Chapters 6— 9) engages
with the empirical data collected to address the above research questions. Chapter 9 offers a conclusion

and discusses the future of the intermediary role.

Chapter 2 sets out the story of how the intermediary role first emerged. While the YJCEA outlines the
intermediary’s function in straightforward terms, the role was the subject of much disagreement for
the preceding 30 years. The intermediary role did not merely appear with the passing of the YJCEA but
had been in embryonic form for quite some time. This chapter considers the historical record of the
Parliamentary debates, government committees and surrounding academic literature which paints a
picture of a confused and ill-understood role. It reveals how diverging representations of the
intermediary role have contributed to questions over the role’s scope and underscores the importance

of this research project.

Chapter 3 locates the intermediary role within the structure of the English criminal trial. The chapter
considers some of the main theoretical accounts of the trial and asks how the intermediary role impacts
core aims which underpin the trial. This sets the scene for a more nuanced discussion of the values

intrinsic to the trial and how they relate to the intermediary role. This acts as an important foundation
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for subsequent chapters which explore the ambiguities around the role’s parameters. This chapter also
serves as an important reference point for the analysis chapters wherein a grounded theory of the role

and its content emerge.

Chapter 4 seeks to impose some order on existing accounts of the intermediary role and its function.
The chapter thematically organises the differing roles that intermediaries have been thought to and/or
are expected to perform. The chapter is centred around a typology which serves as a conceptual
framework to better ‘comprehend, understand, and explain complex social realities’ that are involved
in the performance of the intermediary role.1% The classification of the intermediary is instructive in
identifying shared and divergent criteria that emerge from the themes and ideas in the discourse. The
typology is constructed around the following types: ‘the communicator’, ‘the supporter’ and the ‘the

intervener’.

Chapter 5 outlines and explains the methodological choices for gathering and analysing the empirical
data. This involves explaining why a qualitative form of inquiry was considered appropriate and how
this approach aligns with the chosen research questions.'%” Central to this chapter is a discussion of
grounded theory methodology - involving the progressive identification and integration of categories
of meaning from data.'® The chapter also explains why semi-structured interviews were chosen as the
main method for data collection, how the study population was selected and how the resulting data

was analysed. Finally, the ethical issues arising from the research are acknowledged and discussed.

Chapter 6 focuses on the contested status of the intermediary as a ‘professional’ in the criminal justice
system. The issue of professional identity/professionalisation was an emergent theme in the interview
data. The analysis contained within the chapter focuses on two key theoretical constructs. The first is
Abbott’s work on interprofessional jurisdictional disputes which details how professions operate in
dynamic social settings which shape and define individual professional roles and their content.’® The
second is Gieryn’s conception of ‘boundary work’,*'® which outlines how professionals demarcate the
boundaries which represent status, autonomy and claims over professional resources. The chapter

concludes by reflecting on the various conflicts which the intermediary faces in trying to secure and
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maintain jurisdiction. It asks if the role’s jurisdictional conflicts will result in a ‘jurisdictional settlement’
whereby intermediaries accept a more limited role with distribution of some of their work tasks among

other criminal justice actors.!!

Chapter 7 posits that intermediaries are embroiled in an ongoing struggle about how the principle of
neutrality is conceptualised and negotiated within their work. It argues that the normative expectation
of neutrality underpinning the role needs to be reassessed based on the realities of the role at the
coalface. This inherent tension allows for an analysis utilising the Bourdieusian concept of ‘illusio’. Illusio
relates to a collective belief among members of a ‘field” in the value of taking part in collective
struggles.!*? Reflecting on the strength (or weakness) of the illusio generated by intermediaries helps
locate the intermediary within the social world of the criminal justice system. Furthermore, examining
the intermediary role through the prism of neutrality reinforces a key theme emerging from my data:
the roles of Registered Intermediaries and non-registered intermediaries are qualitatively different. |

term these concepts ‘witness work’ and ‘defendant work’ respectively.

Chapter 8 focuses on the relationship between the intermediary role and the criminal justice value of
participation. It examines how performance of the intermediary role is inextricably tied to the different
ways in which vulnerable individuals participate within the criminal justice process. The chapter further
develops the concepts of ‘witness work” and ‘defendant work’ through a focused analysis of
participatory roles. This includes an analysis of how intermediaries work to ensure the defendant’s right
to effective participation. This chapter seeks neither to rank witness/defendant participatory rights nor
strike a conceptual balance between the two groups. Instead, it attempts to analyse the meaning and

experience of participation and how this can relate to the nature and scope of the intermediary’s role.

Chapter 9 concludes the thesis and addresses how each of the research questions has been answered.
It discusses recent developments with the introduction of the new HMCTS Court Appointed

Intermediary Services (HAIS) and makes recommendations regarding intermediary provision.

1.7 Conclusion

This thesis offers a unique insight into how intermediaries experience the world of the criminal justice
system. There are several important findings that emerge from the thesis, including how the role is
fundamentally shaped by its commitment to the facilitation of communication, that intermediaries feel

like outsiders in the world of criminal justice and that the role continues to be poorly understand by
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other criminal justice actors. These findings are developed throughout each of the chapters and help
provide some context to the intermediary role and its work. A common theme threaded throughout
this thesis is that there is a perceptible difference between the content and scope of witness
intermediary work on one hand and defendant intermediary work on the other. This difference matters
to the extent that two roles have emerged which are qualitatively different and must be recognised as
such. The standard depiction of the intermediary as an objective communication facilitator takes no
account of the role’s nuances nor how the profile of the vulnerable individual markedly shapes the
scope and content of intermediary work. The thesis reveals that the ‘two tier’ system of intermediaries
exists not only organisationally but also culturally in the way that intermediaries approach the individual
demands of their work tasks. This research not only highlights this bifurcation in intermediary work but
also calls for its recognition in intermediary provision in England and Wales. The unified system of
intermediaries in Northern Ireland is presented not as a panacea to the problems associated with the
two-tier system, but as an instructive reference point. While both the WIS in England and Wales and
the RIS in Northern Ireland share a ‘common purpose’, how the two differ and what impact this has on

the content and scope of the intermediary role will be explored throughout the thesis.**®
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Chapter 2: Emergence of the intermediary role

The intermediary role is a creature of statute and was formally introduced on 23™ February 2004 when
s.29 of the Youth Justice and Criminal Evidence Act 1999 (YJCEA) came into force. The legislation
provides for the ‘examination of a witness through intermediary’ and outlines that this individual will
be ‘an interpreter or other person approved by the court for the purposes of this section.”*'* While the
intermediary is one of a broad range of special measures, there has been little focus on the background
t05.29 YJCEA and the developments that led to its inclusion within the legislation. Tracing the legislative
and policy background to s.29 can help us understand how the intermediary role was originally
envisaged and how it was expected to operate within the criminal justice system. This is an important

prerequisite to understanding the scope and nature of the intermediary role.

The discussion in this chapter sets the scene for two fundamental questions which thread throughout
the thesis: i) who are intermediaries? and ii) what does the role involve? These questions link directly
to the broad research question underpinning the thesis. The chapter firstly considers the development
of accommodations for children as the archetypal vulnerable individual and how momentum developed
for the extension of assistance to a wider cohort of vulnerable witnesses. It then explores the workings
and recommendations of the Pigot Committee which was established to examine a ‘growing body of
support for a change in the law’ relating to the treatment of vulnerable witnesses.!*® The Committee’s
recommendation of an ‘interlocutor’ was a forerunner to the intermediary role and is an instructive
reference for the remainder of the thesis. The chapter then examines the ‘Speaking Up For Justice’
report in which the term ‘intermediary” was first used and which also recommended the creation of a
scheme for the accreditation of the role. Finally, the chapter considers the legislative passage of the
YJCEA and the discussions, debates and concerns that were raised about the prospective operation of

the intermediary role.

2.1 Children as archetypal vulnerable individuals
The momentum for change regarding special measures began with a focus on children and the
challenges associated with their testimony. Children providing evidence to police at interview and later

at trial has not always been the norm. Children were viewed as being different from adults in that their
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developmental immaturity was thought to render their evidence intrinsically unreliable.*'® Under the
common law, children under 14 years old could only testify if they were sworn and possessed sufficient
knowledge of the nature and consequences of an oath.''’ Legislative provision in The Children and
Young Persons Act of 1933 then provided for the allowance of the unsworn evidence of children who
did not understand the oath. However, the Court of Appeal decision of R v Wallwork in 1958 diminished
the perceived value of child witnesses, branding ‘ridiculous’**® any suggestion that a jury could treat
unsworn evidence seriously. The Court stated that it deprecated the calling of such a young witness

and called for a stop to permitting such evidence in future cases.!*®

While children have historically been depicted as unreliable witnesses, they have also been portrayed
as archetypal vulnerable victims and witnesses.'® Yet children were not the only group to receive
special attention. The plight of victims of sexual offences, who often felt stigmatised by their ordeals
being ventilated in public, have also been well documented. In response, the Sexual Offences
(Amendment Act) 1976 was passed with the aim of preventing questioning of victims that ‘does not
advance the cause of justice but in effect puts the woman on trial’.*?! Yet the ability of children to testify
about their experiences and treatment continued to be severely curtailed by the mistrust which the
system placed on them as providers of evidence.l?? Despite the bespoke procedures to ensure child
witnesses understood the oath and the importance of telling the truth, they were still expected to cope
with all of the other associated pressures of the court process. While perceived as vulnerable, the

primary concern was the reliability of their evidence rather than their experience of the process.

Since the 1970s there has been a growing acceptance that the adversarial model of criminal justice
poses particular problems for victims and witnesses.’?® For example, the establishment of ‘Victim
Support’ signified a growing realisation that achieving reliable evidence must be balanced with the
better treatment of witnesses and victims.*?* Through the Criminal Justice Bill 1987, the government

outlined its plans for legislation introducing live video link evidence and the possibility of video
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recordings of investigative interviews in child abuse prosecutions.!”® Despite an attempt in the
Commons to revive an amendment allowing for video recorded interviews, the government rejected it,
stating that the proposal raised ‘complex issues which need careful consideration’.??® The government
continued to resist introducing pre-recorded testimony, but the accedence to the modest reforms in
the Criminal Justice Act 1988 (most significantly the introduction of the ability to give evidence via live
link) highlighted the need for more drastic changes. While the intermediary as a special measure was
not contemplated at this stage, momentum was beginning to develop for innovate ways to assist the

evidence giving process.

Around the same time, the first prototype of the intermediary role was proposed by Glanville Williams
which took the form of a ‘child examiner’ who would relay questions posed by lawyers to young
witnesses.’?” The proposal sought to remove the child witness from the courtroom environment
entirely with all evidence being video-recorded and later relayed to the full trial.*?® The proposal was,
however, rejected by the government based on concerns that it could ‘dilute the interaction between
counsel and child which is a key part of protecting the right of the accused person who, we must
remember, is innocent until proven guilty.”*?° It is noteworthy that other jurisdictions had previously
introduced a role similar to the intermediary much earlier. For example, in Israel the role of the ‘youth
examiner’ has existed since 1955. However, this role assumes investigatory powers ordinarily held only
by the police and thus is much broader in scope.’® In Western Australia, legislation has been in force
since 1906 affording a court discretion to appoint a communicator for a child. As noted later in the
chapter, much about this communicator role in Western Australia was unexplored at the time the

intermediary role was proposed in England and Wales.

2.2 The Pigot Committee

The government’s commitment to investigate further reforms and their potential ramifications led to
the establishment of the ‘Report of the Advisory Group on Video Evidence’. The exploratory mandate
given to the Advisory Group reflected the caution advocated in some of the final speeches made in the

Commons during the debates on the Criminal Justice Act 1988. These speeches urged restraint from
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rushing into the introduction of radical changes to evidence giving procedures. Nonetheless, it was
apparent that conflicting arguments existed and the responsibility of evaluating all viewpoints was
offloaded to an independent committee. Subsequently described as an attempt to ‘deflect’ the
proposed amendments to the Criminal Justice Act 1988, the move was postulated as a chance to
conduct a thorough examination of the potential merits and drawbacks of the greater user of video

technology in courts. 3!

Immediately prior to the Advisory Group’s establishment, the government was unclear about the sort
of conclusions it may have welcomed. In justifying the limitations of the 1988 Act, as well as its decision
to establish the Advisory Group, the government was ambivalent about the benefits of widening
measures for children in courts. Whilst noting the immediate attractiveness of the proposals, Home
Secretary Douglas Hurd cautioned that: ‘we have had some doubts as to whether it would actually have
the effect of making things easier for the child victim, and can see grounds for fearing that it might
make matters worse’.’3? The differing opinions that existed and the government’s preference for a
comprehensive, independent evaluation was explicitly recognised by the Advisory Committee in its

report.!®

The Committee, chaired by HHJ Thomas Pigot QC, had child witnesses as its direct focus but was given
malleable terms of reference: ‘to look in greater depth than has so far been possible that video
recordings of interviews of child witnesses (and possibly other victims of crime) should be readily
admissible as evidence in criminal trials.”*** While children had hitherto monopolised discussion relating
to adaptations of the evidence giving process at trial, the purview of the Pigot Committee broadened
the scope of concern. That certain groups of adults could also come within the Pigot Committee’s remit
must have been fairly surprising at the time; at least when considering the relative inattention they had
received compared to children. Prior to the establishment of the Committee, the debate relating to
difficulties certain adults may similarly face when giving evidence was notably absent.'® Indeed, the
only mention of adult witnesses throughout the whole of the House of Lord’s debate on the CJA 1988,
for example, related to the government’s view that a court appearance placed more of a strain on

children than on adults.'3¢
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2.3 Pigot’s vision of the ‘interlocutor’

Contrary to the previously cautious attitude of the government, the Pigot Committee recommended
that ‘quite radical changes are now required if the courts are to treat children in a humane and
acceptable way’.*” Using the Committee’s own terminology, one of these more ‘radical’ changes came
in the form of recommendation 6 which related to the possibility of a child being examined through

what was termed ‘an interlocutor’. The Report clarified that this would involve:

‘the relaying of questions from counsel through a paediatrician, child psychiatrist, social worker or
person who enjoys the child’s confidence. In these circumstances nobody except for the trusted
party would be visible to the child although everyone with an interest would be able to

communicate, indirectly, through the interlocutor.’*

Of the Committee’s 24 recommendations, this was the only one not to receive unanimous support from
its members. The unease at the prospect of interposing a third party between the advocate and the
witness was noted and the expected opposition of the legal profession was pre-emptively addressed.
The fact that an advocate may have to sacrifice some ‘“forensic skills, timing, intonation and the rest’
was recognised but not seen as an automatic barrier to the interlocutory measure being introduced.**
Committee member Anne Rafferty, a practising barrister at the time of the Report’s publication,
dissented and argued that the interlocutor provision would ‘hinder rather than assist counsel
conducting the case’.** The alternative proposed was to provide greater opportunities for counsel to
‘establish a rapport with a child witness before the hearing takes place’.**! The difficulties which Ms
Rafferty considered that advocates may encounter were not elaborated upon, nor were the profiles of

those deemed suitable for the role.

Pigot’s vision of the interlocutor raises some important points when considering how the role of the
intermediary emerged and subsequently developed. The first relates to the profile of the individual the
Committee expected to perform the interlocutory role. As noted above, the sole dissenting voice on
this recommendation rejected the proposal in its entirety as opposed to advocating a less obstructive
measure. It may be asked: why did the Committee identify paediatricians, child psychologists and social
workers as being suitable for the role? A similar question arose in relation to the Criminal Justice Bill
1987 and, specifically, amendments on the use of video-recorded interviews and the questioning of

child witnesses in court. The amendment included provision that a ‘prescribed officer of the court’
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would help to relay questions put to child witnesses by lawyers.?*? The amendment specified that the
prescribed officer should be a ‘qualified social worker, child psychologist or probation officer.”1** While
the amendment was withdrawn, it was announced by the government at this point that the Pigot

Committee would be established to consider the specific issues in more detail 144

It is also of note that the Committee considered ‘[a] person who enjoys the child’s confidence’ as a
potentially suitable interlocutor.® The Committee noted that ‘nobody except for the trusted party
would be visible to the child, although everyone with an interest would be able to communicate,
indirectly, through the interlocutor’ [emphasis added].}*® One can imagine how this label could apply to
a relatively large pool of individuals in the child’s own private life outside of criminal proceedings and
could relate to the role of a parent or close relative. How this aspect of the role fits in with the bespoke
interlocutor role to be executed by a paediatrician, child psychiatrist or social worker is puzzling. The
Committee provided no explanation about why, for example, these individuals might fulfil different

roles depending on the level of communication difficulty.

In attempting to rationalise its interlocutor recommendation, the Committee drew a comparison with
the court interpreter. It noted that there would be ‘no great difference of principle’ between the use
of someone who can help a child to communicate and ‘the employment of an interpreter where a
witness cannot speak English’.* It was suggested that both roles act to prevent the loss of crucial
evidence without which the court is unable to dispense justice. The comparison with the court
interpreter is notable as it appears to be the first time an analogous position or role is identified. Five
years previously, the Police and Criminal Evidence Act 1984 (PACE) created the new role of the
‘Appropriate Adult’ who could be called to the police station to assist juvenile or mentally vulnerable
persons understand the custody procedures and their own rights.2*® While the interlocutor and the
Appropriate Adult are both involved in assisting communication, the latter role was limited to the police
station.'* The Pigot Committee’s terms of reference, however, were directed towards the criminal trial
and it did not consider pre-trial matters. It seems that, for this reason, more was not made of the

potential overlap between the two roles.
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The rationale for comparing the interlocutor and the interpreter is not a tenuous one. As the Committee
recognised, the non-involvement of either actor, when required, is likely the diminish the quality of
evidence with which a court is presented. But there are two clear differences between the roles that
the Committee did not address. The first relates to the focus on the ‘rapport’, ‘trust’ and ‘confidence’
that underpinned the interlocutor role. Interpreters, while possessing their own relevant qualifications
and perhaps individually able to form trusting relationships, are typically not described as being
required to do so for the execution of their role.*® Indeed the impartiality that underpins the work of
aninterpreterisincongruous with the profile of a trusted individual who has been brought in specifically
because they are known to the witness.'>! Secondly, the actual physical placement of the interlocuter
when assisting a child is unique in that the Committee envisaged a complete removal of the child from
the courtroom. This was later described as an attempt to ‘shield [the child] from direct contact with
anyone participating in the trial, including the judge’.® Interpreters, conversely, are ordinarily visible
to the full courtroom and the suggestion that their role may involve ‘shielding’ or protecting the witness
in some way has been heavily criticised both judicially and academically.?®® The removal of the child
from the courtroom was envisaged by the Committee to be part of the overall package to improve
communication whereas it is difficult to imagine how the same would be true for a foreign speaker and

their interpreter.

Finally, while the Pigot Report recognised the position of vulnerable adults and the range of special
measures available within the criminal court, the interlocutory role was to be restricted to children.
The trial judge would have the power to make special arrangements ‘for the examination of very young
or very disturbed children...if he thinks appropriate’.2>®> Children, however, were not to be automatically

eligible simply by virtue of their age and the measure was to be available only ‘exceptionally’.**®
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Furthermore, there was no acknowledgement that children could be considered vulnerable for reasons
other than their age and the meaning of ‘very disturbed’ was not elaborated. The Committee adopted
a narrow understanding of children’s inherent vulnerability rather than individual assessment — a
position which has changed significantly in more recent research.'® Nonetheless, it is apparent that the
interlocutor was to be an exclusively child-focused special measure. The possibility of vulnerable adult
witnesses, for example, requiring similar communication assistance was not considered and does not

feature in the recommendation nor its accompanying explanatory notes.

The Committee recognised that once their suggested changes relating to children had been introduced,
these could be extended to vulnerable adult witnesses at the discretion of the court.'®® The recognition
of the position of vulnerable adults would prove to be significant. Considering the subsequent
Government Reports and legislative developments discussed below, the Pigot Committee’s
recommendations may be regarded as a harbinger of later campaigns which tried to secure the rights
of vulnerable adults within the criminal justice system. Building on the small steps taken by the Criminal
Justice Act 1988, the Pigot Report delineated the parameters for future reform and gave impetus to

the campaign for more wide-ranging modification of evidence giving procedures.**

2.4 Speaking up for Justice

Shortly after its election victory in 1997, the Labour government committed to providing a greater
amount of support to victims of sexual offences and for vulnerable and intimidated witnesses
generally.’® The first effort towards securing this pledge was the establishment of the ‘Working Group
on the Cross-Examination of Rape Victims by Unrepresented Defendants’. Much like other government
committees, it acquired what Rock terms a ‘sponge-like capacity to absorb new tasks’ and soon
assumed a broad agenda which considered the difficulties faced by victims generally as opposed to one
distinct category or group.'®* The Group’s focus had shifted towards the treatment of vulnerable or
intimidated witnesses in the criminal justice system and although it remained a Working Group, was
renamed the ‘Vulnerable Witness Group’ in April 1997. A significant reason for the enlargement of the

Group’s remit related to the findings of Andrew Sanders one year previously in his Home Office
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commissioned research. Sanders” work considered the recommendation of the Pigot Report which
related to extending those provisions for children to other witnesses (including vulnerable adult
witnesses) which the Criminal Justice Act 1991 had failed to fully endorse.'®? Sanders concluded that
legislative reforms relating to children could equally apply to other vulnerable individuals. One
particular group comprised of individuals with learning difficulties who did not form a homogenous
population but rather required individual assessment.*®® Sanders noted that ample scope existed for
offering such individuals much more support and that fixating resources on one group would be

misguided.

The Vulnerable Witness Group enjoyed wide terms of reference to consider measures that would
improve the treatment of vulnerable witnesses and, additionally, measures that may encourage such
witnesses to give evidence in court.*® The narrow perspective that the child, or even victims of sexual
abuse, were the only witnesses deserving of special attention was dispensed with.*® It published its
Report entitled ‘Speaking up for Justice’ in June 1998.%® |t contained 78 recommendations which
sought to improve the treatment of vulnerable and intimidated witnesses within the criminal justice
system and to enable them to give best evidence in criminal proceedings.'®’ In seeking solutions, it
should be remembered that the Working Group accepted the constraints of existing trial procedure.
While recognising that many of the difficulties met by vulnerable witnesses emerge directly from the
adversarial nature of the trial process, the appropriateness of the process itself was not questioned.®
A series of recommendations involving modifications to the traditional trial process were proposed
which came to be known as ‘special measures’.’®® These included the provision of screens to shield a
witness from the accused and allowance of CCTV links for witnesses to give live evidence in a separate

room.17°

2.5 Communicator/Intermediary
Although the Pigot Report nine years earlier had recommended the introduction of an ‘interlocutor’ to

assist children give evidence in exceptional cases, nothing was done legislatively to realise that
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ambition. Significantly, recommendations 47 and 48 of Speaking up for Justice revived the issue and
envisaged a special measure that was referred to as a ‘communicator or intermediary’.*’ Building on
the Pigot Report’s recommendation that measures relating to children should be extended to
vulnerable adults, the communicator/ intermediary measure was to be of dual application. The Report
cited ‘The Western Australia Experience’ in support of its conclusions and the procedure in that
jurisdiction allowing for the appointment of a ‘communicator’ for a child under 16 years of age.'’?
Through the Evidence Act 1906 (Western Australia),*”® courts were afforded the discretion to appoint
such a communicator who could explain questions to the child as well as explain the child’s responses.
While impressed by the Australian model, the Report nonetheless recognised that much was
‘unexplored’ about the role of this communicator.’* Another trait that the proposed system was to

have in common with the Western Australian model was that the courts were to be given the statutory

power to appoint the communicator/intermediary.'’

As well as providing the impetus for the establishment of such a measure, the Report explained the
basis for its recommendation. Like the Pigot Committee, it drew parallels with the role of an interpreter
and submitted that it might ‘involve the intermediary/communicator putting supplementary questions
to the witness’.2’® More broadly, the function of the role was to ‘assist the witness communicate’ with
particular focus on the complexity of language used in courts and the frequent confusion this generates
for young children.r”” This would involve the intermediary/communicator explaining questions put to
the child to ensure comprehension and avoid the child feeling unfairly treated by the justice system.’8
Itis worth remembering that the Pigot Committee had not only identified ‘very young children’ as being
potentially eligible for interlocutory assistance, but that ‘very disturbed’ children could also benefit.
Despite discussing the plight of young witnesses in some detail, this was not developed by Speaking up
for Justice, with child witnesses instead being placed within a homogenous group facing language and

comprehension difficulties.

The concerns that underpinned Anne Rafferty’s dissent from the Pigot Committee’s interlocutor
recommendation also re-emerged. The danger that the role’s boundaries could become blurred was

acknowledged as well as the risk that the communicator/intermediary may provide their own
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interpretation of the witnesses’ evidence.'” It recognised the ‘fine line’ between the witness being
assisted to give evidence and the communicator/intermediary essentially distorting the evidence
produced.® Another concern was the sharp divide that existed among the Western Australian Judiciary
where exactly half of those surveyed were strongly opposed to the child communicator provision. 8!
Even those judges who supported the introduction of the role voiced concern about its untested nature
and urged caution when incorporating it into the courtroom.*®? As will be explored in Chapter 3, the
adversarial trial model orientates the process on the lawyers and the intermediary/communicator role

arguably undermines the commitment to the principle of orality.

Speaking up for Justice did not elaborate on the lack of guidance given to the Western Australia judiciary
about when the child communicator may be ordered. ¥ The Western Australian legislation permits the
court to appoint an individual it ‘considers suitable and competent to act as a communicator for the
child’ but provides no detail about the factors judges ought to consider.'® The Pigot Committee had
previously referred to the judge’s discretion to order the appointment of the interlocutory ‘if he thinks
this is appropriate’ but no specific guidelines were included.'® Similarly, Speaking up for Justice
highlighted the need for introduction of a communication medium without suggesting firm eligibility
criteria. The interlocutor and communicator/intermediary roles were both clearly predicated on
assisting communication, but how that aspiration would inform the practical decision making of the

judiciary would later be left to the Home Office.8®

Despite providing more detail than Pigot about the rationale behind its respective recommendation,
Speaking up for Justice made no mention of the profile of the communicator/intermediary or
professions from which it might be drawn. As noted above, Pigot suggested a number of professional
roles that suitable candidates may also perform, although the Committee’s reasoning behind their
choices was far from clear. It could be argued that the recommendations within Speaking up for Justice
were general in nature and that the goal was to alert the government to the need for a communicator

type role. This view is buttressed by the Report’s lack of guidelines or criteria for judges to consider
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when making a relevant appointment. Further, there was an explicit expectation that an accreditation
scheme would later be established to ensure independent verification of the individuals appointed.*®’
Perhaps the ‘novel nature’ of the role,'® as then described by the Report, was such that it would have
been premature to identify potential candidates when the parameters of the position itself were not

yet firmly established.

The fact that Speaking up for Justice precipitated a legislative response demonstrates how it maintained
the momentum of Pigot in highlighting the need for communication assistance for all vulnerable
individuals.'® But much about the intermediary role was unclear at the time of its publication, and as
noted above, it even rowed back from some of the specificities of Pigot nine years before. Beyond a
general appreciation of the core communicatory function of the role, Speaking up for Justice added
little to what was still very much an aspiration as opposed to a working model requiring mere legislative
approval. The Report’s recommendation that vulnerable adults could also benefit from intermediary
assistance was unquestionably a step further than Pigot had gone, but again did not resolve the
ambiguity surrounding the role’s nature. If anything, the suggested extension of intermediary provision
to adults ran the risk of clouding the picture further with potential questions raised over whether an
adult ought to be treated differently to a child and whether the intermediary must duly perform a
different role.*® That Speaking up for Justice failed to identify this new role’s function and identity is
less of a criticism and more of an observation. By 1998 the intermediary role was at an embryonic stage

of development with a need for delineation of its scope.

2.6 The Youth Justice and Criminal Evidence Act 1999

Speaking up for Justice and its 78 recommendations were accepted by the government which indicated
its intention to enact legislation to implement the findings. In contrast to the ‘half hearted’ attempt to
implement the Pigot Report in 1991, the vast majority of the recommendations were included in Part
[l of the Youth Justice and Criminal Evidence Bill 1999.1° Speaking up for Justice had concluded that 7-

10% of all witnesses fall into the ‘vulnerable or intimated’ category. Thus the legislation’s endorsement
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of its findings was predicated on the assumption that such persons form a small, but significant, distinct

minority of witnesses.**

Part Il of the Bill detailed what were termed ‘special measures directions’ aimed at the vulnerable and
intimated witnesses that the Speaking up for Justice Report had identified. A raft of specific measures
which would be judicially directed were included in the Bill, including the use of screens to shield
witnesses from the accused, removal of wigs and gowns, clearing the court to allow evidence to be
heard in private and measures concerning video-taped evidence. In addition, the Bill contained
provisions to prevent the cross-examination of witnesses by unrepresented defendants, measures
relating to the use made of sexual history evidence in trials involving rape and other sexual offences

and changes to the restrictions on press reporting of criminal cases.!®

2.7 Passage through Parliament

Speaking up for Justice identified that vulnerable witnesses may need help to give their ‘best evidence’
in the court environment.’®* It was further recognised that many may encounter communication
difficulties as a part of the evidence giving experience.'®> During the Bill's passage through Parliament
it was also recognised by the House of Lords that the introduction of special measures was an important
step for ‘the determination of the truth’ in the criminal trial.'®® Yet beyond this cursory reference, the
initial House of Lords debate revealed scepticism about whether the Bill was in fact as transformational
as had been suggested. The speech of Viscount Colville of Culross questioned the need for a statutory
basis for special measures at all when evidence appeared to suggest that certain measures were already

in operation in criminal courts. He argued:

‘We already use screens on suitable occasions in the Crown Court, we already use the television
link and there are many cases where the video recording of the evidence-in-chief of a child is played
in court to the jury in the course of the trial. | am not absolutely certain why it is necessary to put

these procedures on a statutory basis.”**’
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Lord Thomas of Gresford agreed and further questioned why Parliament was required to legislate for

what appeared to already be in operation:

‘There is nothing new in the special measures proposed in the Bill, as the noble Viscount, Lord
Colville of Culross, pointed out in his speech. | have personal experience of screens being erected
in court. Indeed, it is now so commonplace in the Old Bailey that in some courts, there are
permanent frameworks in place so that screens can readily be put up. Similarly, | have personal
experience of video links, of private hearings, of video questioning, even of removing my wig and

gown in an appropriate case.’'*®

However, the Bill amounted to more than a mere codification of existing evidence giving procedures in
criminal courts. Clause 27 of the Bill, relating to the cross-examination and re-examination of witnesses
on video, was indeed new and was the focus of much of the House of Lords debate. The findings of a
Home Office Police Research Group from 1996 which pointed to reluctance on the part of the judiciary
to allow video evidence to be utilised was cited.'®® The early recording of the evidence of distressed
witnesses was noted and strongly supported by various members.??® Ensuring children could avoid
physically attending court was cited in support of Clause 27 and calls were made for full pre-trial
evidence recording to be piloted before being phased in.?°* Conversely, the potential pitfalls of Clause
27 were raised and Lord Thomas strongly opposed its enactment arguing that the ordeal of coming to

court is unlikely to be worse than being videoed remotely.?®

2.8 Clause 28- the intermediary

While the debate about pre-recorded examination of witnesses had existed for at least 10 years prior
to the YJCEA, not every special measure had received this level of attention. Clause 28 of the Bill
provided for the examination of a witness through an intermediary in what has since been described as
‘perhaps the most witness-centred of all of the reforms introduced in the 1999 Act’.?%® The precursor
to the Clause’s inclusion in the Bill was the recommendation contained in Speaking up for Justice calling
for the introduction of a ‘communicator/intermediary’ to assist certain witnesses with communication.

While an extremely significant development, and one that built on the ‘interlocutory’ as envisaged by
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Pigot, there were still many questions about what the role of the communicator/intermediary entailed.
Tellingly, the House of Commons Research Paper, providing background on the Youth Justice and
Criminal Evidence Bill after it had passed the House of Lords, made no reference at all to what the role
involved.?®* This was in stark contrast to the detailed explanations of the measures concerning
videotaped evidence which cited various historical reference points including the Pigot Committee and

legislation such as the Criminal Justice Act 1988 and the Criminal Justice Act 1991.2%

Owing to the lack of detail in Speaking up for Justice and relative lack of historical reference compared
to other special measures, it is perhaps unsurprising that the Parliamentary debates on the
intermediary provision were limited in scope and detail. During the House of Lords debate, it was
considered by some that the intermediary role would be similar to that of the foreign language
interpreter, particularly in that the intermediary must not represent the intent or the particulars of a
question or answer.?% At a later sitting Lord Williams of Mostyn, recounting his experiences as a
defence barrister, noted that the communication needs of witnesses vary considerably and that any
intermediary scheme must be flexible.?%” Beyond these comments, the rest of the debates highlighted
and endorsed the need for intermediaries to have sufficient qualifications and undergo appropriate
training.?®® The imperative that ‘intermediaries understand their function clearly’ was emphasised in
the debates — yet at that stage the title of the role had barely been decided and no specific job roles

had been clarified.?®

Once the legislation had passed through Parliament the task of ensuring that intermediaries were

trained, organised and deemed competent was regarded by Lord Williams as a key one:

‘...it is vital that the scheme is implemented carefully so that both the intermediary and the court
can be assured that they are performing to standards consistent with the production of good

evidence. This will take some very innovative thinking on the part of the Home Office.’?'°

This fear was shared by other members of the Lords who urged caution in implementing what was
considered one of the most controversial measures in the whole Bill. It was remarked that unless the
intermediary schemes could be systematically implemented then the whole concept ‘could be

jettisoned on the grounds that they are likely to inhibit the production of quality evidence’.?
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The Bill's passage through committee stage saw many of the same concerns emerge. Foremost was
that intermediaries must receive formal training with the Commons Standing Committee hearing that
this would ensure ‘confidence in the intermediary’.2*?> At Committee stage in the Lords similar views
were aired with training envisaged as being necessary to ensure ‘standards consistent with the
production of good evidence’.?*3 No specific details were outlined in either chamber about what this
training should involve and the aspirations were framed in general terms i.e. that intermediaries should
provide safe, reliable service to vulnerable witnesses.?* Despite this, a consensus maintained that
alongside training some form of ‘accreditation” should be established to ensure intermediaries
possessed the required skill-set. A scheme for interpreters, which aimed to standardise arrangements
and utilised a ‘directory’ from which interpreters could be selected, was cited as an already existing

working model.?t®

The concern raised in the Lords relating to the risk of the intermediary acting ‘ultra vires’ also featured
at the Commons Standing Committee and formed the basis of a tabled amendment. Amendment no.57
sought to clarify the ambit of the role and ensure that the intermediary 'understands the need for him
to confine himself to explaining the questions to the witness and the answers given by the witness'.?*®
John Greenaway MP, the amendment’s proposer, grounded the move on the concern that there may
be a tendency for intermediaries to advance their own opinions or interpretations of the witness's
words rather than merely reflecting them.?!” The government rejected this amendment, arguing
instead that such statutory language was no substitute for relevant training and guidance
intermediaries would be obliged to undertake and adhere to. In addition, the government sought to
assuage fears that the intermediary role may adversely affect the trial process by highlighting that each
appointment would have to be judicially approved.?® This echoes the earlier Speaking up for Justice
recommendation that it would be within the purview of the court whether to allow an appointment or
not. The Minister of State clarified that the intermediary’s function would be ‘purely to communicate

1219

and, if necessary, to explain’*® and that matters relating to training and guidance would subsequently

be considered and developed by a Steering Group.

While the introduction of intermediaries was described at committee stage as ‘unprecedented’ and

representing a ‘radical shift in courtroom practice’, the government’s initial conceptualisation of the

212 youth Justice and Criminal Evidence Bill Deb 22 June 1999, col (Ms Angela Smith).
213 Youth Justice and Criminal Evidence Bill Deb (HL) 1 February 1999, col 1383.

214 |bid.

215 HL Deb 2 March 1999, col 1647.

216 youth Justice and Criminal Evidence Bill [Lords] Clause 28 (22" June 1999).

217 bid.

218 |bid (Mr Paul Boateng).

219 |bid.

49



intermediary profile did not appear so maverick.2?’ The Minister for State stressed that those assuming
the role must ensure victims and witnesses were comfortable, have the capacity to empathise and have
a familiarity with disabilities or vulnerability in the case of youths.??! Such individuals, it was further
explained, need not possess a degree and their ability to display the aforementioned qualities would
be ‘more important than any formal qualification’.??? This notion of the intermediary as a non-
professional with little understanding of the justice system was also a feature of the Lords Standing

Committee when Lord Swinfen remarked:

‘the intermediary who could be appointed to help someone with a mental disability may have no
idea of a courtroom, or how the courts operate, or the proper procedure. They may not be all that
well educated, and it would be helpful to the court if they had some training to enable the

proceedings to proceed smoothly.’?%3

It is apparent that at this early stage of the Bill there was no identifiable category of individuals or
particular profession from which the intermediary was expected to be drawn. The expectation that the
intermediary would be an ‘outsider’ and not part of the ‘court workgroup’ resonates with this position
(see Chapter 4). Lord Williams made brief reference to the expertise of speech therapists but equally
recognised that a relative could be expected to assume the intermediary position without explaining in

what circumstances this may be appropriate.??*

It could be argued that the committee debates envisaged a completely new and distinct role which
required a skillset not identifiable within any existing profession. The ‘special training” and ‘skills’ these
individuals would require was stressed, as well as the fact that many individuals who support and advise
people with learning difficulties have no experience of court rules or procedure. While not explicitly
stated at committee stage, it could be inferred that some members foresaw a bespoke role as
evidenced by the focus on training and the to-be-devised accreditation programme. Indeed, the whole
committee discussion about intermediaries related to the court environment, suggesting perhaps that
this was to be their primary place of work. This understanding is, however, difficult to reconcile with
the position of Lord Williams who noted that some individuals, such as speech therapists, may be called
to act as intermediaries on regular basis.??> While he only identified this particular profession as an

example, it nonetheless suggests that such trained professionals were to be appointed on an ad-hoc
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basis rather than be expected to ‘become’ intermediaries on an exclusive basis. The Lord’s earlier

comments that a relative may also feasibly act as an intermediary only serves to reinforce this point.

The discussion of the intermediary at committee stage certainly left scope for manoeuvre with little
provided beyond the general communicative nature of the role and need for training and accreditation.
Indeed, the government eschewed attempts to elicit guarantees on aspects of the role’s creation,
preferring instead to defer clarification of details to the subsequent Steering Committee. In rejecting
the tabled amendments, the government noted that the role ‘must be tightly restricted to

’226 which evidently presupposes a

communicating questions and answers between court and witness
solely court-based role. Mirroring the debates in the House of Commons and the House of Lords, the
Committee failed to consider the potential scope of the intermediary beyond the courtroom with the
focus very much on traditional witness examination. Matters relating to any pre-court involvement,

contact with the witness/complainant outside of the court or even post trial support or assistance

feature nowhere on the record.

The Parliamentary passage of the Youth Justice and Criminal Evidence Bill demonstrated that confusion
about the intermediary role persisted. Anyone hoping the debates would build on Pigot’s ‘interlocutor’
and the ‘communicator/intermediary’ role formulated in Speaking up for Justice would have been left
disappointed. The same concerns which troubled Pigot Committee member Anne Rafferty remerged in
Speaking up for Justice were discussed, yet no firm solutions were reached. Rather than the Youth
Justice and Criminal Evidence Bill developing the foundations already laid by Pigot and Speaking up for
Justice, no obvious continuity of ideas and thinking was apparent. The terming of the intermediary
proposal as ‘unprecedented’, with no reference to any of the previous attempts to establish similar
roles, is indicative of this discord. One explanation for the scarcity of detail about the intermediary role
and profile is that such matters were expected to be clarified later by the Home Office. As noted above,
the need for training and accreditation featured heavily in the Parliamentary debates and many

ancillary matters were to be ‘tackled through guidance’.??’

2.95.29 - The Intermediary Provision
The intermediary provision was eventually introduced through s.29 of the YJCEA and its wording

remains unchanged from the original bill. Section 29(2) reads:

(2) The function of an intermediary is to communicate—
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(a) to the witness, questions put to the witness, and
(b) to any person asking such questions, the answers given by the witness in reply to them,

and to explain such questions or answers so far as necessary to enable them to be understood by the

witness or person in question.

The mere enactment of s5.29 did not immediately clarify the various questions surrounding the
intermediary provision. As the Parliamentary debates demonstrated, this was a provision which was
not only open to interpretation but one which would also require some form of accompanying guidance
or accreditation scheme to give substance to its wording. Writing after the YJCEA’s enactment, but
before intermediaries were officially rolled out in courts, Birch echoed earlier views that much
remained unresolved about the intermediary role. Arguing that the impact of the intermediary was
difficult to predict due to the ‘bare bones’ of 5.29, she considered that it would be Rules of Court that
would ultimately fill in the apparent gaps.2® Birch recognised that the Act provided only the ‘briefest
description of the intermediary's function’, yet she did not envisage that it would be the Home Office
rather than the judiciary that would ultimately put flesh on the proverbial legislative bones.?*
Irrespective of how the parameters of the role were to be established, the concision with which s.29

was drafted meant it was inevitable that some subsequent direction would be required.

The identity of the intermediary role was neither included in the wording of the YJCEA nor immediately
clear after it was enacted. Hoyano considered it ‘remarkable’ that nothing in the legislation hinted at
whether an intermediary was expected to have formal qualifications or be examined by the trial judge
for suitability.2° While Pigot had identified specific occupations suited to the analogous ‘interlocutor’
role, it also implied that those closest to a child witness who enjoyed their confidence could be eligible.
Lord Williams in the Parliamentary Debates of the YJCEA echoed this viewpoint and Hoyano later argued
that in the case of young children it was unlikely that anyone other than a parent could be confident of
fully understanding the child's meaning.?*! In the aftermath of the YJCEA’s enactment, there was an
expectation that the accreditation scheme for intermediaries would shed light on the role’s identity. In
an attempt to unravel how clarity would be brought to the role, McEwan noted that although the
government had acknowledged training would be required for intermediaries it had not made clear

who would provide it.2*> McEwan’s own conception of the intermediary diverged from Hoyano's in that
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she considered the formality of the system would rule out any possibility that the witness would know
the intermediary well.?* Furthermore, Lord Williams’ statement that the appointed intermediary could
on occasion be a family member ‘who will probably never be called upon again in his or her lifetime to

1234 ;

be an intermediary’#* is plainly incongruous with McEwan’s understanding.

Section 29 YICEA is significant not least because it embodies the much campaigned for piece of
legislation which took ten years from Pigot to come to fruition. Yet there is a limit to what can be
extrapolated from the statutory language particularly as it mirrors verbatim the Bill proposed in
Parliament. It is not surprising that McEwan and Hoyano considered the section to be short on detail.
This reality prompted members to air concerns about the need for training and accreditation of
intermediaries with the associated risk of distortion of evidence also raised. The government accepted
that such issues would need to be explored by a Steering Group which would complement the statutory
framework.?> The result is that when the YJCEA received royal assent on 27" July 1999 an incomplete

picture of the intermediary role existed with relatively little to be gained from reading s.29 in isolation.

In Northern Ireland, the DoJ’s intermediary model was introduced based on the provisions of the
Criminal Evidence (Northern Ireland) Order 1999, which mirror the provisions of 5.29 YJCEA. As such,
the key debates and discussions around the scope of the role took place within England and Wales.
However, as will be discussed in later chapters, Northern Ireland’s implementation and regulation of

the intermediary role differs significantly.

2.10 Conclusion

This chapter has traced the emergence of the intermediary role from the recognition of challenges
associated with child testimony, the development of the Pigot Committee and the later Speaking Up
for Justice Report which led to the enactment of s.29 YJCEA. While the ten years from the Pigot
Committee to the YJCEA were significant in terms of the intermediary eventually receiving statutory
footing, much about the role was still left to be developed. As the YJCEA was introduced, it was not
clear who would perform the role, how it would be regulated or, crucially, how it would be integrated
into the criminal justice system. As practice has developed, we are now clearer about the profile of
intermediaries and much of the role’s work is now codified in the CPD and CPR. But as will be discussed
further in later chapters, issues relating to the intermediary role’s scope and legitimacy persist and

much remains to be done to improve understanding of its work.
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The present chapter provides a backdrop to the examination of the role’s scope and content at the
coalface. It acts as an important reference point for later chapters in terms of how the role was initially
conceptualised, its intended scope and content and how questions around the individuals who would
perform the role took shape. It also provides important historical context for some of the ambiguities

of the role which the research questions seek to address.
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Chapter 3: Locating the intermediary within theories of the criminal

trial

3.1 Introduction

Criminal justice is often conceptualised as a process in which interdependent parts operate around
central themes.?® This chapter explores various theories of one component of the criminal process:
the trial. The criminal trial is, at least in the English common law tradition, the focal point of criminal
procedure and has been termed the ‘make or break point’ of the broader criminal process.?®” This
chapter focuses on the trial for two main reasons. Firstly, as argued by Duff et al, the norms that govern
the trial have implications for the remainder of the criminal process and the trial provides a
fundamental background for how the other stages operate.?® It is through the operation of the trial
that criminal responsibility is formally assigned and the doctrines that comprise the substantive criminal
law are articulated and applied.?®® Secondly, the intermediary is commonly depicted as a trial focused
role. Although the involvement of intermediaries at the investigatory stage is - for good reason -
increasingly recognised, my empirical data suggest that, as a ‘scene of conflicting aims and interests’,
the trial contours the intermediary role significantly.?*® The role’s professional identity, neutrality and
its impact on participation are all profoundly affected by the experiences of intermediaries in and
around the trial (see Chapters 6-8). This chapter provides a foundation for subsequent chapters which

explore the ambiguities and confusion around the role’s parameters.

The chapter begins by considering the nature of the English criminal trial and the movement towards
what is loosely termed ‘modified adversarialism’. This is followed by an examination of how the

intermediary has shaped, and indeed is shaped by, a trial system that is increasingly dominated by
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managerialist concerns and prioritises obtaining ‘best evidence’.?*! The chapter then considers several
aims and values of the trial. Based on the overlapping nature of trial aims and trial values, these are
considered together. This discussion provides an important reference point for subsequent chapters

where | will present a grounded theory of the role and its content.

3.2 The intermediary and ‘modified adversarialism’

The rationale underpinning the adversarial trial, at least in theory, is the pursuit of the truth through a
‘sharp clash of proofs’.?*> However, because the adversarial trial is commonly understood as the
opportunity for the defence to put the prosecution to proof on the evidence, the search for objective
truth may be relegated to secondary importance, with the primary concern being that the case brought
against the defendant is sufficiently robust to warrant a conviction.?®® It is intrinsic to the adversarial
trial that the two parties, prosecution and defence, are partisan and are expected to substantiate their
own case while discrediting that of their opponent.?** Within this ‘competitive battle between foes and

contestants’,?* the judge fulfils a ‘passive umpire’ role and the bulk of evidence is presented orally.?

A shift away from adversarialism in English criminal justice is widely recognised and is closely related to
the rise of managerialism. Managerialism, which broadly refers to services and facilities being run as
streamlined, technocratic systems, suggests that judges have assumed an increased managerial role
underpinned by the aim of improving the efficiency of the adjudication process.?*” Although judicial
case management has promoted efficiency for decades,?*® the Criminal Procedure Rules (CPR) provided
impetus for the ‘emergence of a managerialist system of criminal justice’.?*® The increased judicial
power to timetable, require written rather than oral arguments and impose sanctions for failure to
comply with directions, all represent a transfer of power from the parties to the court.?® The CPR

encourage agreement where possible and to ensure that trials begin promptly, are as narrowly focused
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as possible, and do not last longer than necessary.?! This is accompanied by an increased emphasis on
accurate fact-finding and efficiency.?? As such, it may be more accurate to describe the English trial as
operating under a modified adversarial tradition, and one that contains elements of both the
adversarial and inquisitorial models.?>® This chapter is, however, not concerned with drawing clear
distinctions or ascribing strict labels to the system of criminal adjudication. Instead, it is important to
recognise that the intermediary role operates in a system which contains aspects of both traditions and

is informed by concerns which are not central to either, for example efficiency and managerialism.?*

Even before its introduction through the YJCEA, the position of the intermediary within the adversarial
trial was heavily scrutinised. As the only recommendation of the Pigot Committee which was not
unanimously agreed, the introduction of what was termed the ‘interlocutor’ caused concern for several
reasons. The committee raised issues about the imposition of a third party between advocate and
witness, and expressed concerns that intermediaries may ‘hinder rather than assist counsel conducting
the case’.?>® During the YJCEA’s legislative passage, several parliamentarians sought reassurance that
the intermediary role would not impinge on the role of counsel.?® Fears were later raised that advocacy
techniques would require radical reassessment and that an enhanced judicial role would be inevitable

to settle disputes between questioner and intermediary over content and tone of questioning.?’

Based on Doak and McGourlay’s view that the intermediary special measure was ‘the most innovative’
reform contained within the YJCEA, it is not surprising that the role is viewed as a threat to the
adversarial trial.?*® For a start, the mere presence of an intermediary with a witness represents a ‘radical
departure from the archetypal adversarial duel’.%° In the traditional adversarial trial, the judge assumes
a passive role while counsel largely conduct proceedings.?®° As Langbein explains, the principle of orality
cherished by the adversarial trial orientated the process on the lawyers.?! The interposition of the

intermediary between the advocate and witness (or more accurately, alongside the witness) does not
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fundamentally undermine a commitment to orality, but it constrains the advocate in how they conduct
their questioning. Indeed, the loosely defined modified adversarialism which this chapter recognises
has been shaped by the YJCEA more generally. The legislation did not represent a full-scale overhaul of
orthodox adversarial trial procedures but amounted to an ‘accommodation approach’ in which special
measures operate within the constraints of the established procedure.?®? The principle of orality and
the insistence on direct oral evidence remains, but with an acknowledgement of the need to reduce

the level of stress associated with it.?%3

The adversarial tradition protects the advocate’s control of their case through the ability to pursue
arguments in their client’s favour, including through cross examination.?®* The intermediary challenges
this norm in several ways. Firstly, the ability of the intermediary to intervene during witness
examination represents a departure from the ‘near complete autonomy’ advocates enjoy in the
adversarial model.?®> Judges have always enjoyed considerable power to intervene during witness
examination, but the modified adversarial model positively requires judges to intervene proactively in
the management of criminal cases before and during trial.?%® The intermediary role is innovative in that
it may pivot between counsel and the judge.?®” The Court of Appeal in OP identified the intermediary
role as including ‘the potential for intervention and on occasion suggestion to the Bench’.?®® Further,
judges must take ‘every reasonable step’?® to ensure vulnerable individuals can give best evidence
(which can include the appointment of an intermediary) and also to prevent ‘over-rigorous’ cross
examination.?’® The introduction of the intermediary may be seen as contributing to a more
interventionist approach and a shift in the approach/understanding of the purpose of cross-
examination from an opportunity to advocate to a more communicative exercise. Yet while Hoyano
feared that intermediary involvement would require an enhanced judicial role during witness

examination, there is no empirical evidence to suggest that this is the case in practice.?’* As will be
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discussed below, the relationship between the intermediary and advocates prior to court examination

is often key to how often interventions occur.

The intermediary has a responsibility to intervene during questioning if, in their view, a communication
issue arises.?’? Understandably, this involves a degree of discretion and depends significantly on the
profile of the vulnerable witness and the nature of their communication difficulties.?”® As Plotnikoff and
Woolfson recognise, the responsibility of the intermediary to intervene at trial requires the role to
‘navigate a landscape of grey areas’.?’* The authors also note that intermediaries may be constrained
as some lines of questioning which impede communication ‘go beyond the boundaries of the
[intermediary] function’.?”> For example, a child witness may be visibly upset by robust cross-
examination but the intermediary feels their intervention risks demonstrating sympathy and
partiality.?’® This indicates that some elements of traditional cross-examination remain ingrained
despite efforts to reform. Henderson’s research suggests that this is reflected in practice with judicial
reluctance to enforce interventions and lawyers taking advantage of this beyond the intermediary’s
authority.?”” Even more alarming is Plotnikoff and Woolfson’s finding that poor questioning from
advocates persisted in a number of cases despite judicial intervention.?’® Intermediaries may be able to
modify the culture of cross examination to a degree, but their impact is limited if their practices are not
legitimised by the bench.?”® Since the judge decides the nature and scope of the intermediary role in
each case, judicial understanding of the role and its parameters is crucial to the impact the role can

have.

A second way in which intermediaries challenge the adversarial tradition relates to the intricacies of
witness examination in terms of question content, style and delivery. In their court report, the
intermediary is expected to ‘give detailed and specific instructions on how questions may best be put
to the witness’ and even make suggestions regarding the ‘pace of questioning’.?° Perhaps the most

significant development in this area is the practice of the intermediary ‘reviewing’ or ‘vetting’ counsel’s
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questions prior to examination which is now increasingly common in practice.?®! This has helped to ‘fuel
cultural change in respect of cross-examination of vulnerable witnesses.’””®2 Amendments to questions

are to be agreed at the GRH at the judge’s direction as noted by the Court of Appeal in R v Lubemba:?

‘The ground rules hearing should cover, amongst other matters, the general care of the witness...So
as to avoid any unfortunate misunderstanding at trial, it would be an entirely reasonable step for a
judge at the ground rules hearing to invite defence advocates to reduce their questions to writing

in advance.’

The practice of a third-party reviewing questions is anathema to many advocates. It jars with the
freedom of the questioner to formulate questions loaded with presuppositions, make declaratory
statements and use coercive forms of enquiry.?* In my early days of practice at the Criminal Bar, one
defence barrister was scathing about intermediaries generally and told me that the insistence that
questions be reviewed has led to intermediaries being despised.?® Plotnikoff and Woolfson also found
strong resistance among some older barristers who saw the practice of reviewing questions as
completely at odds with traditional oral advocacy.?®® Other authors suggest acceptance of the role is
growing and with it a greater willingness among advocates to cooperate with the reviewing of
questions.?®” Attitudes may, slowly at least, be changing. But these findings must be considered
alongside the rules and underpinning rationale of cross-examination of vulnerable individuals, including
children. In R v Barker, the Court of Appeal held that advocates must ‘adapt...cross-examination...to
enable the child to give the best evidence of which he or she is capable.”? If judges are expected to
approach the admissibility of cross-examination questions with concern for the completeness and
accuracy of the evidence, then this inevitably impacts the normative function of the intermediary during
guestion vetting. While vetting encroaches on party control and autonomy, it may also be viewed as
aiding the best evidence of the witness - something explicitly recognised as a core intermediary function

in the relevant procedural guidance manual.?® Henderson argues that the best evidence account is
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consistent with the wider purposes and functions of the accusatorial trial as a fact-finding exercise.?

If so, the intermediary role may in fact be viewed as assisting one aspect of traditional adversarialism.

The vetting of questions as a practice has now been formalised to a degree through the Criminal
Practice Directions.?! In line with R v Lubemba, judges should use the Ground Rules Hearing (GRH) to
check that the advocates have consulted with the intermediary to ensure questions are framed in a
manner that is likely to achieve the best quality evidence from the vulnerable person.?*? It is interesting
to examine this aspect of intermediary practice against the rise of managerialism. The judicial
responsibility to ‘set the parameters’ of questioning at the GRH will often be imperative for the
intermediary to be able to perform its role.?®> However, while good practice positions the judge at the
centre of this vetting process, it seems that advocates rarely submit questions in advance of the GRH.?**
Also concerning is that defendant intermediaries are even less likely to have the opportunity to review
counsel’s questions prior to trial.?®® This situation has two important consequences. Firstly, it removes
the judge from the reviewing process and leaves questions to be agreed between the intermediary and
the advocate.?®® Secondly, it means that intermediaries are likely to review questions closer to witness
examination, thus leaving less time for preparation and increasing the need for judicial/intermediary
intervention at trial. The first point undermines a central pillar of managerialist theory which holds that
criminal justice reforms have produced a ‘transfer of power from parties to the court.”?®’ This generates
a risk that without judicial oversight, advocates have less incentive to collaborate with intermediaries
to tailor their questions (although this does mean that a core element of adversarialism i.e., party
control, is retained). In this regard, intermediaries rely on coercive judicial power to enforce their
recommendations and legitimise their position. The adversarial tradition of party control depicts
advocates zealously protecting their questions, particularly defence counsel who may view the sharing
of their questions as being at odds with the duty to advance their client’s interests. While the vetting
of questions is one example of this, the intermediary is heavily reliant on the direction of the judge for

the execution of all its functions. As the Court of Appeal noted in R v Grant Murray:
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‘lIntermediaries] are instructed to provide advice and guidance to the judge (and to the advocates),
not to dictate to anyone what is to happen. Their role is to provide a report and, if required by the

court, to provide assistance to a witness or defendant as directed by the judge.’**®

This judicial statement indicates the uneven power relations within the trial and the intermediary’s
status as an outsider to the inner group of court professionals (as will be discussed in more detail
later).?® It also suggests that the capacity for the intermediary role to shape the nature of trial depends
on judicial management and activism, which are already at odds with elements of adversarialism. In this
context, it is worth returning to consider Henderson’s claim that the intermediary is the ‘first new,
active role to be introduced into the criminal trial in two centuries’.3® Despite the role’s distinctive
character, it shares the same underpinning rationale as all the special measures contained within the
YJCEA i.e., to enable witnesses to give their ‘best evidence’.3' Section 16(5) of the legislation
emphasises the importance of evidence quality with special measures granted to improve the
‘completeness, coherence and accuracy’ of testimony.3% Fairclough argues that these aims would also
be furthered by assisting defendants to give their best evidence should they wish to testify.3% Yet the
special measures regime specifically excludes defendants and it has taken inherent judicial powers for
defendant intermediaries to be granted at trial.>** Indeed, the exercise of inherent jurisdiction to fill the
breach created by the legislation has a resonance with the concept of judicial managerialism and the

view that every court of law has wide inherent powers to ‘control its own procedure.’3%

Finally, what does all this mean for the defendant and their procedural rights? Dilution of the adversarial
model has produced concern for the rights of the defendant, including the right of the accused to
participate in their own defence.3®® As Owusu-Bempah notes, the shift away from adversarialism in

England and Wales has affected, and has been affected by, changes to the role of the defendant.3’
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While this is true, there is nothing intrinsic about the intermediary special measure or its normative
function which necessarily leads to diminution of defendant rights.3%® In fact, the raison d’etre of
defendant intermediaries is ensuring vulnerable defendants can effectively participate in proceedings.
Thus, while some changes to the adversarial model have the potential to impede certain defence rights,
others (such as the introduction of intermediaries) have the potential to enhance them. In theory at
least, in a modified adversarial system, in which judges enable intermediaries to facilitate
communication, the defendant’s participatory rights are protected.?® As will be discussed in later
chapters, the accused may effectively participate even if they decide not to testify but receive
intermediary assistance to understand other aspects of proceedings. Of course, rights are useless if
they exist purely in abstraction and Chapter 8 will examine whether defendants who need
intermediaries are in practice able to access them. For now, it is clear that the introduction of
intermediaries has contributed to, and been a consequence of, a shift from adversarialism to a modified
adversarial system concerned with efficient fact finding. The following sections of this chapter explore
several aims and values of the trial in more depth and examine the potential impact of the intermediary

role on how the trial is conceptualised.

3.3 Theories of the criminal trial

Characterising the criminal trial as an example of modified adversarialism does not suggest that it is
fundamentally flawed or that, as Ellison argues, a shift away from orality towards inquisitorial is urgently
needed.’!? Rather, the objective has been to gain a better understanding of where the intermediary
can be located within the existing system of criminal adjudication. It is necessary to develop the analysis
further and examine both the function of the trial and what values underpin it.!* When considering
the criminal trial from a theoretical perspective, the complexity of the issues involved soon become
apparent. One may ask what distinguishes the trial from other kinds of social institution or indeed
institutions of the criminal justice system? How are the limits of state authority within the trial process
established and is the criminal trial as it is currently structured an appropriate response to alleged

wrongdoing? These are some of the issues that emerge when reflecting on the trial and its wider
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significance and status.?*2 They are, of course, not exhaustive and many other features of the trial could

form the subject of theoretical examination.

Seeking to theorise the criminal trial presents another difficulty: do we need to develop a theory that
articulates the principles and ideals against which empirical reality can be assessed? As Redmayne
noted when reflecting on the enormity of the task: ‘where does one start?’.3!* The main reason for this
concern is that the type of theory sought is often vexed. Redmayne noted a problematic commitment
among many theorists to ‘explanatory unification” and considered attempts to reconcile overarching
aim(s) of the trial with other competing, and often divergent values into a ‘rich theory’ as misguided.3
Duff et al suggest that attempts to theorise the trial often fragment into consideration of various
evidential and procedural questions and that ‘no general theory of the trial but rather theories of
different aspects of trials’ have emerged.?'> Others have argued against a theory of the trial that seeks

to balance primary aims with other principles or goals which are deemed secondary and

incommensurable.31®

It is not the intention of this section to advance a normative theory of the criminal trial nor to dwell on
whether a single theory is attainable or even desirable.3'” Instead, | firstly survey some potential trial
aims and values in order to demonstrate how they impact the role of the intermediary as well as how
the intermediary can shape the trial itself. It is recognised throughout that no hard line exists between

what may amount to a trial aim or value and that a degree of overlap is inevitable.

3.4 Aims and values of the trial

We turn, then, to consider the aims and values of the criminal trial. Aims can be described as the desired
outcomes of criminal adjudication with values underpinning and informing how these aims are
achieved.?!® There is, however, considerable overlap and intertwining between these aims and
values.3!® For example, it may be thought that the right of participation at trial facilitates the aim of

truth-finding but participation is in itself a value that is considered desirable.3® Equally, Owusu-
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Bempah3? argues that commitment to some values can act as a ‘constraint’ on the achievement of
broader aims, whereas Ashworth et al suggest that values mould the way these ends may be
achieved.??? Examining these aims and values can help us locate the intermediary within the criminal
trial and the criminal justice system more broadly. They can also shape our understanding of the trial

both for witnesses and defendants, notwithstanding the fact that their substance may differ.3?3

It is possible to view the trial as a purely instrumental process that identifies offenders and offers a
range of measures to reduce the risk of further damage to society.3?* This position regards the trial as
purely serving the punitive aims of the state by identifying those liable for punishment.®* A system that
encourages guilty pleas, for example, could be viewed as serving the purpose of the trial as culpable
individuals are identified and rendered liable to punishment.3?®® From another instrumentalist
viewpoint, the trial is concerned solely with accurate fact-finding, with other values being unable to
outweigh the strong emphasis on a search for the truth.3?’ There is, however, broad agreement that
the criminal trial is not reducible to a mere instrumental process and that it has intrinsic values.328 As
Redmayne contends, the more difficult question, on which there is less agreement, relates to other,
perhaps less instrumental, aims of the criminal trial.>*® This could include moral engagement with the
defendant or even the cathartic effect of contested issues being resolved.®*° The aims and values in this
section are not presented as exhaustive, but rather provide an opportunity to examine how the

intermediary impacts and is impacted by different conceptions of the trial.

3.4.1 Calling the accused to account

Duff et al view the trial as a ‘communicative process’ in which the accused is ‘called to account’ by the
state for the public to answer allegations of wrongdoing.?*! The trial must communicate and justify that
judgment - to demonstrate its justice - to the defendant and others.33? At first sight, there is obvious

resonance between the intermediary function of communication facilitation and the centrality of
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communication in Duff et al’s trial account. As will be described in Chapter 4 (Typology of Roles), the
intermediary may be conceptualised as a ‘communicator’ in broad terms and can facilitate the
communicative dialogue Duff et al advance. In practice, however, the ‘rationing’ of intermediaries (see
Introduction chapter) for defendants may prevent the accused from addressing the allegations against
them and being responsive to a communicative dialogue.?® There are other challenges within the
communicative account. As Lacey notes, the communicative theory places so much store on shared
membership of a political community and some individuals will fall outside its scope.3** This is a valid
criticism and those who require intermediary assistance are invariably vulnerable and often unlikely to
be responsive to a communicative dialogue.*> How the intermediary role may contribute towards this
communicative process, or may even prompt a reconsideration of it, informs the analysis which

develops later in the thesis.

3.4.2 Accurate fact finding

Ashworth et al advocate a theory of criminal procedure that is trial centred.®*® Their account is
underpinned by the twin goals of ‘regulating the processes for bringing suspected offenders to trial so
as to produce accurate determinations, and . . . ensuring that fundamental rights are protected in those
processes’.?¥ The authors caution against an overly simplistic, diagnostic conception of the trial
although they view accurate determinations as a key aspiration of the trial process.®*® Importantly, they
view the preparation of cases for possible trial as the principal objective of the investigative and pre-
trial stages. The aims of the trial, according to Ashworth et al, cannot be examined in isolation. Their
account interweaves these aims with the trial’s underpinning values seamlessly so that the two must
be considered together. For example, a court may reach an accurate verdict (accuracy being a potential
trial aim), but all actors involved must be treated with dignity and respect (these both being potential
trial values). Another example is the overlap between the potential aim of accuracy and the value of
participation. The Criminal Procedure Rules (CPR) provide that a court must take ‘every reasonable step’
to facilitate the participation of any person, including the defendant.®* It intuitively follows that the

participation of both witnesses and defendants within the trial incorporates the ability to provide good
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quality evidence which can contribute towards the accuracy of verdicts.*® As will be discussed
throughout the thesis, and focused on in Chapter 9, intermediaries are often central to the participation
of vulnerable individuals throughout the criminal process but perhaps most visibly at the trial. Further,
an application for a Registered Intermediary may be made where it is considered that their use is likely
to improve the quality (completeness, coherence and accuracy) of the evidence given by the witness.3#
These examples suggest that there need not be a trade-off between the aims and values of the trial
and indeed the intermediary can be instrumental to both. Although McEwan laments the possibility of
a ‘contest’ between fair trial rights of the accused and accurate fact finding, it is not obvious that the

intermediary represents a threat to either of these.3*?

3.4.3 Conflict resolution

A third potential trial aim/value is conflict resolution. This may be linked to accurate fact-finding, in that
one way that a conflict can be resolved is through a determination of true facts.®*® Even so, conflict
resolution may be considered a trial aim/value in its own right. When the conflict arising from the
alleged commission of a criminal offence is resolved, finality and closure can be achieved.?* The
intermediary role, whether working with witnesses or defendants, plays no direct role in the resolution
of conflicts between the state and the accused. For example, the neutrality of the intermediary means
it ought not to have any direct input into the decision of an accused to plead guilty. Chapter 7 explores
how intermediaries sometimes tread a fine line between the facilitation of communication and
upholding their neutral stance. But there are ways in which the role may contribute to conflict
resolution. The intermediary aids the vulnerable individual to provide testimony which is often vital to
the operation and conclusion of the trial process. As will be explored further in Chapter 8,
intermediaries sometimes play a key role in ensuring an accused understands the evidence against
them prior to trial. On occasion, this can dispense with the need for a trial if there is a resulting guilty
plea which assists the resolution of proceedings.3* The practice of plea bargaining is recognised as a
form of dispute resolution within trial proceedings, notwithstanding concerns that there is a
fundamental asymmetry between the parties involved.?*® Conversely, an intermediary may slow the

progress of a trial if there is a judicial direction to review counsel’s questions, recommendations for a
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slower pace of questioning and/or interventions during witness examination. However, if the
intermediary’s input assists the production of the witness’ best evidence, then any delays to conflict

resolution are arguably justified as a more legitimate trial outcome can be reached.®*’

3.4.4 Legitimacy

The concept of legitimacy lies at the heart of the criminal justice system.** In order for criminal justice
institutions to operate effectively they must hold legitimate authority in the eyes of those they serve.3*
Recent years have seen greater recognition and awareness of the essential role of legitimacy, trust and
public confidence in underpinning the effectiveness of criminal justice practices and
institutions.®° Although the scope of the term is complex and contested, there is general agreement
that institutions must be perceived as legitimate by citizens in order to maintain a valid claim on
authority.3*! Indeed, legitimacy may also be conceptualised as a trial aim with instrumental value i.e.
the need to produce legitimate outcomes as well as have acceptable processes. This is linked to
procedural justice theory and the imperative that the trial commands legitimacy in the eyes of the
public.3>2 The value of legitimacy is useful for the present enquiry for several reasons. Firstly, because
the legitimacy of criminal justice is so intrinsically connected to the perceptions of individuals who
engage with it, it is suitable for empirical enquiry.3>® How intermediaries experience the social world of
the criminal justice system, as well as understand the nature and value of their own role, is pivotal to
answering the research questions. A second reason is that legitimacy is generated and sustained at the
interactional level by criminal justice actors and the intermediary has a role to play in maintaining
legitimacy through their everyday practices.>®*. Roberts and Plesnitar suggest that perceptions of
legitimacy are shaped by contact with criminal justice professionals which ‘colour perceptions of the
whole system’.?>® Legitimacy, therefore, is continually ‘cultivated’ through the actions of these actors

in how they present themselves, communicate and engage with others.3*
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How does the intermediary cultivate legitimacy? As an outsider to the professionalised world of the
criminal justice system, one might question the ability of the intermediary to impact the legitimacy of
the trial process. Indeed, based on Becker’'s ‘hierarchy of credibility’ it may be assumed that
intermediaries are poorly positioned to do so0.%>” The recent work of Jacobson et al, which investigates
perceptions of legitimacy among Crown Court users, suggests the opposite. The authors identify five
inter-related dimensions which affect legitimacy: moral alignment, positive outcomes, fair decisions,
respectful treatment and passive acceptance.®*® While there are broad differences between court users
in terms of how legitimacy is perceived, the intermediary may positively impact each dimension to
varying degrees. Jacobson et al found that court users had a stronger belief in the legitimacy of the
court process when it was viewed as a ‘fair process’ and they were individually ‘treated with
humanity...consideration and respect.”>* In relation to witnesses and complainants, the intermediary’s
status as one of the YJCEA’s special measures is key.3®° The special measures were implemented with
the twin concern of enabling the production of best evidence and reducing the stress associated with
live testimony, but they have also ‘increase[d] the standing of victims and witnesses within the court
process’ %! In more concrete terms, there is ample evidence that intermediaries contribute to
improved experiences for vulnerable witnesses. Plotnikoff and Woolfson’s empirical work has
documented countless examples of Registered Intermediaries enabling witnesses to make informed
choices, helping to familiarise witnesses with the court environment and improving interactions with
court professionals.2®? While a rich discussion of legitimacy is beyond the scope of this section, we can
make a simple yet important observation at this stage: intermediaries are demonstrably effective in
making the criminal justice system more accessible and navigable for many vulnerable individuals.
Considering that disengagement and dissatisfaction with criminal justice processes are symptoms of
illegitimacy, intermediaries have the potential to act as a legitimising tool at the coalface of the criminal

process.3®3

The legitimacy of the trial depends not only on concern for the welfare of court users - it must also

involve granting proper access to proceedings and ensuring individuals are, as far as possible, treated
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as valued participants.®** The trend towards bureaucratic efficiency in criminal justice raises questions
about access to justice and may undermine due process principles.®® The fair treatment of the accused
seems central to this debate and Carlen and McBarnet have written about the marginalisation of the
defendant throughout criminal proceedings.?®® When considering Jacobson et al’s framework, the
dimensions of ‘moral alignment’ and ‘passive acceptance’ are primarily concerned with the position of
the accused. The authors use the term ‘passive acceptance’ to describe a general malaise among
defendants regarding their situation, their disengagement with the court process but also a ‘profound
sense of powerlessness’.2®” This resonates with Carlen’s concept of the defendant as a ‘dummy player’
in proceedings and Jacobson et al link the silencing of the defendant with a diminishing perception of
legitimacy.3*® Returning to potential trial aims, the manner or way in which a dispute is resolved through
the trial reflects the importance attached to its underpinning values. Therefore, the trial as a
mechanism for conflict resolution is more legitimate when the accused is treated as an autonomous,

right bearing subject (see below for further discussion of autonomy and participation as trial values).

As will be developed in subsequent chapters, intermediaries often view themselves as enabling the
accused to engage with proceedings and offering them a voice. By doing so, intermediaries can
empower the accused to participate and, consequently, help foster a belief in the legitimacy of a
process which may ultimately impose coercive sanctions (see further below in section 4.2.3).3%° This is
closely linked to the assumption that legitimate criminal procedures have at their heart a fair
adjudicative forum.®”° Backen has noted that vulnerable defendants tend to view proceedings as
broadly fairer when an intermediary is present to facilitate communication — procedural fairness being
a crucial element in building trust and confidence in the trial process.?”* The dimension of moral

alignment, whilst multifaceted, is concerned with understanding the authority of the trial as well as
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believing this authority is justified.3’? It is important to stress that the normative parameters of the
intermediary role do not extend to ensuring defendants are invested in concepts of justice or morality
—indeed there is an argument that this could undermine their commitment to neutrality. However, the
intermediary will often prove crucial to a defendant understanding the charges and what consequences
may flow from a finding of guilt. Any prospect of a defendant feeling morally aligned with the values of
the criminal trial are surely predicated on a basic understanding of the process which threatens

censure.

To conclude, we reconsider the rationale for the intermediary’s introduction into the criminal trial. As
Ellison notes, the limited approach of the adversarial trial in merely ‘accommodating’ vulnerable
witnesses was deemed inadequate and ultimately led to the range of special measures contained within
the YJCEA.3”® While the special measures regime is underpinned by the twin aims of securing best
evidence and reducing the stress of testimony, its introduction can be seen as part of a broader attempt
to address a legitimacy deficit within the trial. That legislative intervention was deemed necessary ‘to
maintain public confidence in the administration of justice’ is recognition that the orthodox adversarial
model not only had a welfare problem, but also one of legitimacy.?”* Whether the YJCEA satisfactorily
addresses the needs, aspirations, expectations, interests, rights, and emotions of vulnerable individuals
is arguably less important than recognition of these values and steps taken to accommodate them.3”
The intermediary thus represents a desire to ameliorate systemic communication deficiencies and,
consequently, foster legitimacy. When the criminal process struggles to generate legitimacy, it may
delegate to other actors to do so. For example, McConville and Marsh have drawn attention to the
efforts to legitimise the ‘dirty work’ of guilty pleas, partly through delegation of responsibility to defence
counsel to communicate sentence discount.?’® As a new criminal justice actor, the intermediary has
been delegated the task of facilitating communication by a system that has historically struggled to
accommodate vulnerable court users. The trial only amounts to a legitimate communicative enterprise

if it seeks to individually engage citizens rather than treating them as a monolith. This reiterates the

372 Mike Hough, Jonathan Jackson and Ben Bradford, ‘Trust in justice and the legitimacy of legal authorities:
topline findings from a European comparative study’ in Sophie Body-Gendrot, Mike Hough, Mike, Klara Kerezsi,
René Lévy, and Sonja Snacken (eds) The Routledge Handbook of European Criminology (Routledge 2013) 243.
373 Ellison (n 7) 60.

374 Birch (n 41) 226.

375 Jean-Marc Coicaud, ‘Crime, Justice and Legitimacy: A Brief Theoretical Inquiry’ in Justice Tankebe and Alison
Liebling (eds) Legitimacy and Criminal Justice: An International Exploration (Oxford University Press 2013) 37.
376 Mike McConville and Luke Marsh, Criminal Judges: Legitimacy, Courts and State-Induced Guilty Pleas in
Britain (Edward Elgar Publishing 2014).

71



centrality of communication within the trial, since a trial procedure which does not adequately

communicate with and allow communication from the accused generates legal uncertainty.3”’

3.4.5 Autonomy

‘The autonomous citizen acts as a model for the basic interests protected by liberal principles of justice
as well as the representative rational agent whose hypothetical or actual choices serve to legitimize
those principles.””®

The concept of autonomy is difficult to define and is presented differently depending on the context.
Duff et al contend that the term has been ‘put to such diverse uses, with such vague or varying
meanings...that its utility must now be in doubt’.?”® For example, in American jurisprudence the term
has often been used in relation to the accused’s control of their own case.3¥ Duff’s ‘moral good’ theory
justifies punishment of the offender based on respect for individual rationality and autonomy. Most
accounts of the criminal process recognise that respect for the individual requires criminal procedure
to respect the autonomy, dignity and liberty of the human person. These values are closely linked and,
as such, are often considered complementary. Thus, we can say that dignity requires a recognition of
the intrinsic worth of every individual, that this includes being treated as a self-governing autonomous

individual who should be at liberty to make choices, free of external interference.®!

At first sight, the role of the intermediary in giving effect to values such as dignity and autonomy seems
straightforward. Better treatment of vulnerable individuals lies at the heart of the special measures
regime and is recognised as ‘a barometer of our moral worth as a society’.3® Explaining the introduction
of the special measures regime to the House of Commons, then Home Secretary Jack Straw spoke of
the need to re-establish ‘proper dignity and respect’ for vulnerable witnesses.?® By acting as a
facilitator of communication, the intermediary provides a voice to individuals who otherwise may not

be able to participate in proceedings. Furthermore, the involvement of an intermediary to assess the
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vulnerable person and create individualised recommendations to the court is recognition of the human
condition. It also recognises the person as capable of autonomy and, therefore, personhood.3#* The
utility of autonomy as a value in the present enquiry is twofold: firstly, we can examine how the
intermediary role operates to ensure individuals are treated as autonomous agents within the trial, and

secondly, we can better understand the nature and scope of the intermediary role itself.

It is useful to reconsider the basis of intermediary involvement with both witnesses and defendants.
When assessing a vulnerable witness, a Registered Intermediary is principally concerned with whether
their involvement is ‘likely to improve the completeness, coherence and accuracy of the witness’s
evidence.”*®® However, another important (albeit less acknowledged) element of the intermediary role
involves firstly assessing whether the vulnerable individual is capable of communicating their evidence
to the court.®® The language employed here relates to witness competency and the intermediary will
often be central to facilitating an otherwise incompetent witness to give evidence.®*®” In R v. Watts, it
was held by the Court of Appeal that the competency test is satisfied if the witness is able to
‘understand the question put to him (or her) and give answers to them which can be understood.’38

This definition mirrors the statutory definition of the intermediary’s function almost word for word.3®

Although the term autonomy rarely appears in the literature relating to intermediaries or special
measures more generally, there is scope for consideration of its use and potential overlap with
competency. For example, Christman and Anderson consider autonomy to focus on competent self-
direction or, in other words, self-governance.?° In assessing the vulnerable witness’ communication,
the intermediary must invariably include their ability to understand questions put to them as well as
answers given in response. Dubber considers such witness involvement to be an example of ‘active
autonomy’ and although he primarily focuses on the accused, it follows that a witness giving evidence
is also being addressed within the trial as a free, autonomous citizen.®** Dubber claims that autonomy
and competency are not mere synonyms, but rather that competency is a pre-requisite to the

recognition of autonomy. An incompetent witness, he argues, is incapable of exercising autonomy at
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all.*? Despite their close association with the concept of competency, intermediaries are prohibited
from commenting on whether a witness is competent to give evidence, this being determined solely by
the court.®*3 Since this restriction is based on concerns for the role’s impartiality, it follows that the lack
of definitional precision surrounding the term autonomy also raises potential issues. For example, if
witness autonomy is viewed as including concerns for welfare and emotional wellbeing, then the

boundaries of the intermediary’s neutrality may become blurred (see Chapter 7).

The significant proportion of intermediary cases involving child witnesses deserves attention when
considering the value of autonomy. As Hollingsworth notes, the legal system does not consider children
to be fully autonomous rights holders.3** She argues for a relational approach which highlights the
importance of childhood experiences and relationships and is consistent with respect for individual
agency. Reflecting on this, we may ask whether, and to what extent, intermediaries consider issues of
autonomy when assessing young witnesses and how the role impacts autonomy through the facilitation
of communication. The potential for blurring of lines between competence and autonomy becomes
apparent here and, again, raises issues relating to the intermediary’s neutrality. The conceptualisation
of the role as an objective communication conduit resonates with the requirement that it takes no
position on the issue of competency. However, this presupposes that the intermediary assesses
communication mechanically, without regard for context or circumstances. In other words, the ability
of the child to understand questions and give coherent answers is of sole importance. As will be
explored later in the thesis, the notion of intermediaries assessing communication in such a vacuum is
a fallacy. Intermediaries are encouraged to gain some understanding of the evidential matrix in a case,
particularly involving child witnesses and sexual abuse allegations, to avoid mentioning potential
suspects during assessment. In such examples, how is the intermediary expected to assess a child
without consideration of its welfare, emotional wellbeing and potential for re-traumatisation? If the
child is competent to provide testimony, but court examination may adversely affect him in whatever
way, should the child’s entitlement to be treated as an autonomous agent be denied? These issues
implicate a broad range of considerations including the dignity and autonomy of the child and go
beyond the characterisation of competence as a mere ‘gateway’ to autonomy.3® In reality, the two are
intrinsically linked and this should inform a broader discussion about the normative expectations of the

role.
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We now consider the autonomy of the accused, which has received considerably more academic
attention than that of the witness. Many authors view respect for the accused’s autonomy as central
to a fair, just and legitimate criminal trial. For example, Owusu-Bempah argues that if defendants are
to be treated as free, autonomous, and dignified citizens of a liberal democracy, they must be able to
choose whether or not to actively participate in criminal proceedings.3*® McEwan and Dubber both
argue that the defendant must be treated as self-governing with autonomy operating as a fundamental
trial value.®¥” Other authors consider focus on the value of autonomy as misguided. Toone doubts the
trial’s ability to recognise the accused as an autonomous agent and describes the sustained academic
attention on autonomy as ‘a rhetorical flourish that sidesteps more difficult questions about inequality
and injustice in the criminal justice system.”3® Similarly, Duff et al eschew use of the term and prefer to

focus on the concept of ‘responsible citizenship’ to explain their normative theory.3%

In line with Kantian principles, the defendant deserves to be treated as an autonomous, right-bearing
subject within the criminal trial.*® But what is the intermediary’s role in upholding these values? Just
as with witnesses, the intermediary will often enable a vulnerable accused to give evidence when they
may otherwise be unable to. The basis of defendant intermediary appointments and how they differ
from witnesses is key: vulnerable defendants may benefit from intermediary assistance to enable their
effective participation in proceedings. This reflects the position that defendants enjoy a set of
procedural rights which has not been extended to complainants and witnesses.*°* Developing a more
nuanced understanding of trial values, it becomes clear that autonomy is closely aligned with the value
of participation. Within the criminal trial, respect for the accused as an autonomous agent rests
primarily on their freedom to choose whether to actively respond to allegations brought by the state
and their ability to do so effectively. As a coercive process in which individuals may be required to
participate, the principles of dignity, autonomy and freedom dictate that the defendant should, at least,
be able to choose whether to actively participate in the criminal process, how to conduct their defence

and should be enabled to do so effectively.*®? Indeed, even where the accused exercises their autonomy
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or freedom to not actively participate, the trial aims may be achieved. For example, conflict resolution
can be achieved through either the participation of the accused’s legal representatives or by putting
the prosecution to proof.*®® It is also important to recognise that autonomy is not simply a matter of
comprehension but also relates to the ability to make evaluative judgements. As Arthur argues, this
includes making decisions and engaging in practical reasoning.*® This requires the combination of
cognitive ability (to understand the nature and likely consequences of an action) and the evaluative
ability to appraise the action and consequences considering the decision-maker’s own preferences,
desires, goals, values and standards.’® As such, the defendant’s enhanced participatory role in the
criminal trial illuminates our understanding of autonomy. The following section which focuses on the

value of participation develops this discussion further.

3.4.6 Participation

Participation is regarded as a ‘core element of procedural and substantive justice and of legal values
embedded in legal rules’.*°® Participation also has an impact on legitimacy - a transparent and
participatory model of criminal justice can foster trust in criminal justice procedures and bridge the gulf
between perceived ‘insiders’ of the system and the general public.*?” By asking what it means to
participate, we can begin to conceptualise the different participatory roles that exist within the trial.
For example, the term ‘lay participation’ has been commonly used to mean lay adjudication in the form
of the jury as a decision-making body.*%® There is, however, growing recognition that lay participation
also includes complainants, witnesses and defendants. It is widely accepted that complainants and
witnesses should be supported, informed and treated with respect and dignity, but reforms in England
and Wales have not yet granted them a set of procedural rights, including participatory rights, along
the same lines as the defendant.*® For example, neither witnesses nor complainants enjoy a right to

be present during the trial, to question witnesses or present evidence to legal representation.*°
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Chapter 8 (Participatory Roles) examines the different participatory entitlements of defendants and
non-defendants and demonstrates how these are reflected through the work of registered and non-

registered intermediaries.

The question of non-defendant participation goes to the heart of how we conceptualise the trial as an
institution.*! On the face of it, vulnerable witnesses are not eligible for intermediary assistance based
on concerns about their participation in proceedings. Instead, they are solely eligible for assistance by
virtue of being under 18 or if the court considers that the quality of their evidence is likely to be
diminished.*'? It is striking that in the 81-page Registered Intermediary Procedural Guidance Manual
there is zero reference to the participation of a vulnerable witness. This contrasts with the use of
intermediaries in the family courts where the role’s value as an ‘enabler’ of participation has been
acknowledged and indeed lauded.*3 Yet any attempt to separate the Registered Intermediary role from
the value of participation appears contrived and even contradictory. It seems to have gone largely
unnoticed that the Criminal Practice Directions (CPD)** link the value of participation with the
imperative of the witness providing their ‘best evidence’- the latter recognised as a core concern of the
Registered Intermediary role.*¥ Also, as per the Criminal Practice Directions (CPD), the court is required
to take ‘every reasonable step’ to facilitate the participation of all individuals within proceedings,
including witnesses.*'® This can, of course, include the appointment of an intermediary for a vulnerable

witness.

Plotnikoff and Woolfson found that the ‘every reasonable step’ requirement sees intermediaries make
various innovative recommendations to courts to enable vulnerable witnesses to participate.**” This
has led to a practice where the requirement is cited as justification for a broader degree of intermediary
involvement to ensure the vulnerable individual’s communication requirements are met.*8
Participation, based on these anecdotal examples at least, seems less of a mere consequence of the
intermediary role and more of an instrument through which intermediaries can justify aspects of their

work. While the legislation and procedural guidance avoid directly connecting the intermediary with
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the participatory role of the witness, this is unconvincing. Indeed, since a consistent definition of
participation across all criminal justice actors is elusive, there is force in the argument that the
intermediary should be central to its conceptualisation and application. As will be discussed further in
Chapter 7 (Professional Work), the reasons behind the role’s exclusion may be based on professional
jurisdictions and attempts to preserve the ‘court workgroup’. While it is ultimately the responsibility of
the judge to manage proceedings and balance conflicting rights and principles, the intermediary will
often play a key role in advising the court on the vulnerable individual’s participatory capabilities. The
extent to which this is the case and the impact it may have on the intermediary role and its scope will

be explored in later chapters.

It is understandable that the defendant assumes a more central role when considering the value of
participation within the trial. Questions around how the accused answers the charges brought and
whether they elect to provide testimony force us to consider what participation means, why it might
be normatively desirable and what instrumental value it may have for the trial’s aims. As mentioned
above, the participatory rights of defendants are much more firmly established than non-defendants.
Fundamentally, the accused enjoys the right to be present at his own trial as well as the right of
confrontation.*® However, these rights are of limited value to the defendant if they cannot participate
effectively.*?° It is a long-standing principle in criminal law that defendants must be able to understand
and participate effectively in the criminal proceedings of which they are a part.**! In SC v UK, the ECtHR
explained that the right ‘includes, inter alia, not only the right to be present, but also to hear and follow
the proceedings’ and ‘presupposes that the accused has a broad understanding of the nature of the
trial process and of what is at stake for him or her, including the significance of any penalty which may
be imposed’.*?? Chapter 8, which focuses on participatory roles, explores how the work of
intermediaries is often central to ensuring the effective participation of the accused and how this is
gualitatively different to what is termed ‘witness work’. While it is not claimed that intermediaries
unilaterally ensure effective participation of defendants, it is common case that they can play a vital

role through the facilitation of communication.

Returning to some of the main accounts of the trial, the value of the accused’s participation features
prominently. Duff recognises that while a purely instrumental trial enquiry might benefit from the

defendant’s engagement, their participation is valued as more than a means to an accurate verdict- it

419 The right of confrontation under Art.6 of the Convention includes the defendant’s right to ‘examine or have
examined witnesses against him. Also see: Widder (n 17).

420 Owusu-Bempah (n 254) 609.

421 Jacobsen and Talbot (n 116) 8.

422 5C v UK (2005) 40 EHRR 10 [29].
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is essential to justice.*?® This resonates with the communicative account of the trial which
conceptualises it as calling the accused to account for their wrongdoing and seeks to justify the
judgment to them. According to this account, not only is the defendant to be treated as an autonomous,
rational moral agent deserving of a participatory role, but he owes an obligation to communicate and
explain his conduct.** This has profound implications for the value of participation and its
conceptualisation. Hodgson defends this account of the trial by suggesting that it better respects the
accused as a responsible citizen.*” Such a suggestion is challenging, especially when considering the
accused’s participation at the sentencing stage. Requiring an offender to offer an apology to express
remorse for his wrongdoing involves expecting him to represent his own actions as wrong or morally
blameworthy. As Duff admits, there is a risk that such coercion fails to respect the offender as an
autonomous member of a liberal polity.*?® There are surely questions over whether the defendant’s
participation in the trial attains the same value if it is coerced by the state. At the very least, the state
should facilitate communication between parties as well as to the court to enable an apology to be

offered.

A main difficulty with the communicative theory of the trial is that it struggles to accommodate the
accused who chooses not to participate.*?” As noted earlier, a communicative dialogue is underpinned
by a degree of reciprocity which is lacking when the defendant is either incapable or unwilling to
engage. Conceptualising the trial as a mechanism for calling the state (rather than the defendant) to
account arguably better accommodates the vulnerable defendant. Owusu-Bempah argues that if
defendants are to be treated as free and dignified citizens of a liberal democracy, they must be able to
choose whether to actively participate in criminal proceedings.*”® This account focuses on ‘active’
participation which involves ‘mental effort or voluntary physical movement on the part of the
defendant’.*?® A relevant consideration within this discussion is the role of the defence counsel who
Duff argues may help ‘secure’ the defendant’s participation.**° Duff suggests that in some
circumstances, participation by the defendant in the trial might be more effectively secured by
communicating through counsel rather than in his own voice.**! It is interesting to consider how Duff

would envisage the intermediary fitting into this model and whether the role may also be capable of
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‘securing’ the defendant’s participation. Of course, central to Duff’s position is that defence counsel
represents the accused and scrutinises the prosecution case on their behalf. Thus, a defendant who is
incapable of following proceedings may be held to have effectively participated if their legal
representation has tested the prosecution evidence and satisfactorily represented the accused’s
position. The intermediary’s position is evidently different for two main reasons. Firstly, the
intermediary is not a representative of the vulnerable accused. Indeed, depending on the terms of the
appointment, the intermediary may only assist for the period of testimony which may be too peripheral
to ‘secure’ participation in Duff’s terms. Secondly, unlike the lawyer in Duff’s account, the intermediary
is unable to prioritise participation over communication. While effectively facilitating communication
will often lead to an enhanced level of defendant participation, the end does not necessarily justify the
means. This does, however, reveal a paradox within the intermediary role’s praxis: while judges may
only appoint a defendant intermediary to ensure effective participation, the role itself is not principally

concerned with this right unlike the accused’s lawyer who may indeed exercise it by proxy.

How we think about the defendant’s participation in trial proceedings should be informed by his
position as a self-governing, autonomous agent. This view is represented by Owusu-Bempah'’s
normative account of the criminal process which calls for the recognition of the accused’s personal
right to follow proceedings based on respect for individual autonomy.**? In cases where the accused is
eligible, intermediaries will often be central to this value being protected. Lamentably, since the case
of R v Rashid, full trial appointments are increasingly rare with many vulnerable defendants unable to
access intermediary assistance when not under oral examination. In Northern Ireland, the role of the
court defendant supporter plainly aids participation since the accused is better able to understand and
follow proceedings. There are, however, legitimate questions about whether a defendant with complex
communication needs can effectively participate without intermediary assistance for the duration of
his trial. The decision of the Divisional Court in OP is disappointing in this regard as it expressly prioritises
the defendant’s participation during oral examination.*® The upshot of this is that the mental effort
required to follow the trial and understand proceedings from the dock is treated as a lesser form of
participation. By holding that ‘an adult with experience of life and the cast of mind apt to facilitate
comprehension’ can essentially substitute for the intermediary when the defendant is not giving

evidence, the Divisional Court tacitly recognised as much.**

432 Owusu-Bempah (n 254) 182.
433 0P (n 30) [41].
434 1bid [35].
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Finally, it must be desirable that the defendant’s right to hear and follow proceedings cannot be
exercised by proxy through an intermediary. Such an instrumental conception of the intermediary role
risks prioritising the achievement of trial aims, such as accurate fact finding and conflict resolution, over
respect for the accused’s autonomy. It is unfortunate that the right to effective participation does not
require that the accused should understand or be capable of understanding every point of law or
evidential detail, given the right to legal representation.** While this may be impossible to realise in
practice, the courts have gone too far in suggesting that the defendant does not need to hear/follow
proceedings if a lawyer can do it for them.**® Where autonomy and participation of defendants (and
other lay people) are valued, legal representation cannot be viewed as a panacea to participation issues.
As will be explored in Chapter 8, the scope of intermediary involvement with vulnerable defendants
suggests that defence legal representatives are poorly equipped to unilaterally ‘secure’ the right to
effective participation. A key question, which is explored in later chapters, is where the intermediary
fits into this participation equation and how a multifaceted conception of participation accommodates

the role.

3.5 Conclusion

This chapter has examined the intermediary role alongside some of the potential aims and values of
the criminal trial. The trial acts as a useful point of reference for examining the intermediary’s work and
its relationships with other criminal justice actors. As the ‘focal point of the criminal process’, the trial
invariably reflects or mirrors the overarching aims and underpinning values of the criminal justice
system.**” This should not, however, diminish the importance of intermediary work at other stages,
such as the police station and locations where assessments take place. Indeed, later chapters argue
strongly for the extension of intermediary provision to earlier stages of the criminal process as well as

the sentencing stage.

Theorisation of the trial must be viewed against the shifting emphasis towards what has been termed
‘modified adversarialism’ and the intermediary as a special measure is symptomatic of this shift. In
terms of the various normative accounts of the trial, it is too simplistic to assume that one neatly
accommodates the intermediary role. Instead, it is more accurate to say that aspects of different
accounts resonate with the role and its work. We have seen how legitimacy, autonomy and

participation intertwine with the objectives of ensuring accurate verdicts are reached, conflicts are

435 Owusu-Bempah (n 254) 71.
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resolved, and the defendant is held accountable.**® It seems clear that the intermediary role has the
potential to positively impact these aims and values when working with both witnesses and defendants.
The legitimacy of the trial as an institution is strengthened if individuals within it are treated with
dignity, as autonomous agents, should they choose to participate or not. Of course, since the
intermediary role operates entirely at the direction of the judge and is more broadly constrained by
resource limitations, there is a risk that its full utility is not realised. These themes, which thread
throughout the thesis, are important since they impact the scope and nature of the intermediary role

but also its ability to generate legitimacy and professional recognition.

Finally, an important issue, which is beyond the scope of this research, is how respect for the values
discussed is this chapter is apportioned between witnesses and defendants and how this impacts our
broader view of the trial as an institution. This can only be properly achieved by the development of a
normative framework which clearly articulates the relationship between trial aims and values.**° The
present chapter does preparatory work for further theorising of the trial by casting the intermediary as
a role which can (potentially) act in furtherance of its broad aims and values. While a grounded theory
of the intermediary role is generated and explained in later chapters, the present chapter lays some

theoretical foundation and informs the analysis of the empirical evidence.

438 ihid 346.
43 Duff et al (n 238) 7.

82



Chapter 4: The intermediary - a typology of roles

4.1 Introduction

The defendant, aged 22 with a moderate learning disability, has been charged with multiple drug
offences. He has been assessed by an intermediary pre-trial who has recommended several strategies
to facilitate communication and support the defendant to remain calm and engaged at different points
throughout his upcoming trial. For example, in the court report, the intermediary has recommended
the use of simple language, regular breaks and the availability of pen and paper so the defendant can
note down any questions when in the dock. At the Ground Rules Hearing (GRH), the judge accepts the
intermediary’s court report and makes the relevant directions. The judge permits the intermediary to
attend all meetings between the defendant and his legal team and assist for the period of evidence-
giving. It is agreed that both lawyers will submit their questions to the intermediary for review prior to
examination. It is also agreed, that, when necessary, the intermediary will intervene by raising their
hand during examination if the questions posed are inappropriate or the defendant is unable to
understand what is being asked. As it turns out, the intermediary is required to intervene relatively
infrequently as both lawyers adhere to the rules agreed. After the trial concludes, the judge also

requests intermediary support for a pre-sentencing meeting with probation.**°

In the above example, the utility of the intermediary was well understood by the lawyers and the judge.
This could fairly be described as an example of best practice as the intermediary was properly
recognised as a skilled, independent communication expert. It is, however, unlikely that the above
example could have occurred in the early years of intermediary practice. As noted in Chapter 2, the
‘bare bones’ of 5.29 of the Youth Justice and Criminal Evidence Act 1999 (YJCEA) left ample scope for
interpretation of what the intermediary role would involve and how it would be integrated into the
criminal justice system.*?! The core functions and responsibilities of intermediaries were first published
by the Ministry of Justice (Mol) in the Registered Intermediary Procedural Guidance Manual. Now
updated every few years, the Procedural Guidance Manual comprehensively outlines the expected
involvement of a Registered Intermediary from initial assessment, to the Achieving Best Evidence (ABE)

interview, to writing a report for the court and involvement at court.*?

40 This scenario is based on an example provided by commercial intermediary provider, Triangle. See: Triangle,
‘Guidance on who needs an intermediary and who decides; suspects and defendants’
<https://triangle.org.uk/page/who-needs-an-intermediary-defendants> accessed 27" June 2022.

441 Birch (n 41) 249.

442 Of course, the Registered Intermediary Procedural Guidance Manual technically does not apply to defendant
intermediaries working outside the Witness Intermediary Scheme (WIS).
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Since the introduction of intermediaries, there has been little empirical research into their role in
practice which has contributed towards problems of definition and scope. Further, the limited research
conducted has tended to start with an in-built assumption of the intermediary’s function without
engagement with other articulations of the role. Cooper and Wurtzel, for example, write that the
intermediary has become a ‘facilitator transparently advising the police and courts and intervening in
the event of miscommunication usually to advise the questioner how better to communicate with the
witness’.**® This definition is multi-faceted and contains arguably three of four different roles or
functions. Judges have also grappled with the question of what the role of the intermediary entails. As
explained in Chapter 1, recent case law reveals a discord between the judiciary and intermediaries as
to how the parameters of the role should be understood.** Thus, despite widespread recognition of

the importance of understanding the role of the intermediary, a consistent picture has not emerged.

This chapter maps various depictions of the intermediary role and seeks to bring some order to how it
is understood. A typological analysis is presented using three ‘types’ created by the author: ‘the
communicator’, ‘the supporter’ and ‘the intervener’. The typology seeks to identify some of the
particular functions of the intermediary and formally categorise them. This involves broadly mapping
the intermediary’s functions and subsequently narrowing the focus using various descriptors or ‘types’.
A subsequent analysis of the chosen types should then clarify the intermediary role and ensure the
typology will have been ‘carried out for definite formal ends’.**> The chapter draws the reader’s
attention to the various overlaps and inconsistencies in how the role is represented in the literature
and in the case law and the typology acts as an important reference point for discussion in the later
analysis chapters. The various roles and functions ascribed to the intermediary can help the reader
understand the empirical data and its analysis. The chapter also identifies several salient questions

about the nature and scope of the intermediary role which are also addressed in the analysis chapters.

Before considering the three types which | have created, it is useful to firstly consider the intermediary’s
status as an ‘outsider’ in the social world of the criminal justice system. Rather than being discussed as
a distinct type in its own right, this label provides some insight into issues of power and status which

thread throughout the thesis.
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4.2 The ‘court workgroup’

Chapter 3 examined the position of the intermediary within the structure of the criminal trial. Locating
the intermediary within the larger organisational structure of the criminal process is an important
precursor to the analysis presented in this chapter and the thesis more broadly. As a complex political
and social institution, the criminal court has been depicted as a closed community in which the ‘court
workgroup’ operates together to process criminal cases. Its core members, the judge and both
prosecution and defence lawyers, share strong organisational ties as well as educational and
professional qualifications.*® The goal of ‘maintaining group cohesion’ and the instrumental objective
of ‘reducing uncertainty’ act to ensure that most communication in court occurs between lawyers and
the judge.*”” Through iterative practices and repetitive case handling, a shared understanding emerges
where these primary participants strive to find common ground. This close-knit group of courtroom
actors are considered ‘the regulars’ or the ‘courthouse community’ whereas the residual actors are
viewed as outsiders.**® This portrayal of the criminal court as being controlled by this exclusive
workgroup creates difficulties for the integration of other designated peripheral actors.**° For example,
language interpreters experience unease during criminal proceedings and the outsider status afforded
to them has received academic attention.**® Nartowska’s describes the courtroom as a theatre in which

all of the roles have been rehearsed while the interpreter is ‘forced to improvise’.***

As will be developed in later chapters, the location of the intermediary within the court influences the
role’s perceived status and the extent of its involvement within proceedings. Rock characterises the
court’s organisation as a collection of concentric rings with the judiciary at the inner recesses and actors
becoming increasingly peripheral on the outer reaches.*? Probation officers and social workers, for
example, often provide invaluable assistance to the court at sentencing, yet ordinarily take no part in

the general communication and interaction between the bench and lawyers.** How the exclusivity of
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the court workgroup affects the intermediary role’s scope and content is a theme that appears

throughout the thesis.

4.3 Typology as a conceptual framework

While labelling the intermediary as an outsider amounts to a form of classification, it is a rudimentary
one. It makes no attempt to understand conflicting perceptions of the role nor how they might overlap,
share common ground or indeed be contradictory. Any assessment of the intermediary role must occur
within the wider setting of the criminal justice system. Due to the multitude of actors involved, each
with their own goals, agendas and expectations, it is useful to analyse the intermediary role in relative

and comparative terms.**

This chapter constructs a typology which can be viewed as a classification scheme for the various roles
the intermediary assumes. In her comparative analysis of domestic courts, Young notes the potential
of typologies in classifying ‘previously disjointed features, and present clusters of analysis that were
previously kept apart’.*®> As an under-researched role within the criminal justice system, such a
description resonates with a typological analysis of the intermediary. As noted in Chapter 2, the
historical development of the role, as well as later articulations of its ambit, lack clarity and precision.
Diverging perceptions of the intermediary ought not to be side-lined in the construction of a typology
but rather should form an integral part of it. Other typologies, focusing on inter-organisational
relationships and the changing roles of actors within the criminal courts, have accepted the issue of
role conflict as a key component of their research.*® Indeed, O’Mahony et al identified potential
conflict in roles resulting from some intermediaries ‘wearing more than one professional hat’.**” This
conflict and its potential impact on the intermediary as a professional role is developed further in

Chapter 6.

The use of typologies indicates reasoning by analogy as a formal means of comparison.*® The use of
such methods of classification have traditionally been the preserve of the biological sciences with

naturalists such as Charles Darwin devising a system of evolutionary classification. Such research,
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strictly speaking, involved the use of taxonomies which seek to categorise phenomena into mutually
exclusive and exhaustive sets.*° Typologies, conversely, employ arbitrary or ad hoc criteria and the
categories selected are neither mutually exclusive nor exhaustive.*® One of the fundamental
characteristics of any typology is that it is reduced to formal, manageable categories and this should
lead to the creation of a coherent framework for comparison.*®* This effort to classify necessarily
involves the identification of similarities and differences, an exercise which should allow us to make

sense of the diversity of the intermediary role and its widely diverging depictions.*¢?

A range of justifications for the use of typologies is apparent across various disciplines,*® but in this
research the rationale is relatively simple: to bring some degree of reconciliation to the variety of roles
ascribed to the intermediary by the academic literature, legislation and case law. The ‘categories’ or
‘types’ which feature in my typology are not intended to be exhaustive.*** An attempt to account for all
the variables involved in the role confronts one with a methodological problem. Based on the wide
range of phenomena to account for, the boundaries between the types are likely to be fluid and so
delineation of clear-cut categories is not expected.*®> It must be remembered that typologies are not
natural things and are created by their authors for their own purposes. The three types employed have
been chosen based on recurring themes from the literature, but also because they are more easily
analysed against other actors within the criminal justice system. Other types could feasibly be added
but those that have been selected will be individually explained and their selection justified. For this
reason, the typology employed should not be considered definitive, although it is intended to be
comprehensive.*® The typology will act as a conceptual framework enabling us to ‘comprehend,
understand and explain complex social realities’ that are involved in the performance of the
intermediary role.*®” It does not seek to provide rules for classification but rather to gain a better

understanding of the characterisations of the intermediary.*®®
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The next section considers the first type in my typology: the intermediary as a ‘communicator’.

4.4 Type one: The communicator
‘The role of the intermediary is to support effective communication to enable vulnerable defendants

and vulnerable witnesses to participate effectively in the criminal justice system.’#°

One of the prevailing descriptors of an intermediary across disciplines relates to its involvement in
communication and usually the facilitation of communication. The Oxford English Dictionary defines a
communicator as ‘a person who is able to convey or exchange information, news, or ideas, especially
one who is eloquent or skilled’. This an instructive starting point. Whether this involves human actors
or artificial beings, the intermediary is often depicted as someone or something that provides a channel
for communication.*’® As explained in Chapter 2, from its earliest prototype in the context of the
criminal justice system, the intermediary was envisioned as a role that would facilitate communication.
The development of the interlocutor, as first proposed by the Pigot Committee, into what became the
intermediary was a process that continued to have communication at its core. In 1998, Speaking up for
Justice envisaged the role a ‘communicator or intermediary’ and the omission to distinguish between
the two suggests that either title could have been included in the subsequent legislation.*’* Most
crucially, 5.29 of the YJCEA outlines that the function of the intermediary is to ‘communicate’ questions

put to the witness and any answers given in reply.

4.4.1 The task of communication — when and how?

As noted in the introductory chapter, intermediaries work across the criminal justice system and their
primary responsibility is to ‘enable complete, coherent and accurate communication’’2. It is, however,
striking how little research has been conducted into what these functions involve in practice and how
intermediaries reflect on them.*”® It seems uncontroversial that the settings in which intermediaries
work can have a significant bearing on the nature of the assistance the role provides. Mulcahy and

Rowden highlight the unique communication challenges created by different criminal justice ‘spaces’
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and it follows that intermediaries must adapt their practices accordingly.*’* Typological analysis of court
interpreters has similarly considered the importance of ‘place’ in affecting the nature of communication
assistance. This notion of ‘situation types’ not only requires differing forms of communication because
of their setting but because of the various actors involved.*”® These classifications have often utilised
types such as ‘court interpreting’ and ‘community dialogue interpreting’ which are typologically
separate and demand different approaches from the interpreter.*’® Similarly, intermediaries are
employed across the criminal justice system - from working with vulnerable witness during ABE
interview to providing assistance during courtroom examination. The social setting in which the
intermediary operates must be appreciated alongside any attempt to understand the role. The
ritualistic, formalised social setting of the criminal court may demand particular communication skills
whereas other settings may not - do intermediaries assume a formal communicatory role in criminal
proceedings and a less formal one elsewhere? More importantly for the present research, there has
been no empirical research focusing on the situationally dependent communication challenges

intermediaries face and how this may impact the scope of the role.

4.4.2 Investigative stage

Although the range of special measures introduced by the YJCEA are commonly viewed as solely
courtroom based, the intermediary is the exception. Any questioning of a vulnerable witness ‘however
or wherever conducted’ can utilise an intermediary and this includes any examination that takes place
prior to the courtroom.*”” The need for intermediaries at the police station has been widely recognised
and Registered Intermediary training now specifically includes working alongside interviewing police
officers.*’® Good practice dictates that Registered Intermediaries conduct an assessment of a
potentially vulnerable witness prior to ABE interview.*”® Their role at this stage involves discussing with
the interviewing police officer any limitations the witness may have, assist with planning the interview

and monitoring the interview itself.*®® This communication with law enforcement, to ensure that
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vulnerable individuals are able to be properly assessed, is often overlooked. Before intermediaries can
help to assist communication between the police and interviewee, their own communication channels
with the police must be established.*®* Co-operation between intermediaries and interviewing officers
has been cited as the basis for effective interview planning and an improved understanding of the

intermediary role.*?

While the task of facilitating communication underpins the work of both registered and non-registered
intermediaries, the ‘two tier’ system impacts where and how this takes place.*®® Registered
Intermediaries for witnesses can be requested by the police where required, but it falls on defence
representatives to source a non-registered intermediary from a private provider.®®* The process
through which intermediaries are sourced is important and it is perhaps not surprising that non-
registered intermediaries rarely attend vulnerable suspects at the police station.*®> Unlike the MoJ in
England and Wales, the DoJ in Northern Ireland arranges and funds intermediaries to attend suspects
and witnesses at the police station. Vulnerable suspects in Northern Ireland may therefore be identified
much sooner and anecdotal evidence suggests intermediaries are increasingly attending suspects in
custody.*®® There has been no empirical research to date examining how the intermediary role at

interview (ABE/suspect interview) differs between registered and non-registered intermediaries.

The extent to which engagement with the police affects the role of intermediaries as communicators
warrants empirical research. High levels of engagement between police and probation officers, for
example, have been described as forging a ‘partnership model’ involving close communication.*®’
Carlen similarly wrote of a ‘police/probation alliance’” and her empirical work revealed fears among
probation staff of ‘the dangers of being compromised’ by the close ties.*® The fear of being viewed as
an agency of social control, rather than one which assists people, was based on established
communication channels and the mutual sharing of information.*® If non-registered intermediaries are
considered to be outsiders in that they are externally sourced and funded, then it is plausible that they

engage and communicate differently with police. As will be discussed in later chapters, the way in which
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intermediaries conceptualise their communicative role influences how they view their neutrality,

professional status and impact on participation.

4.4.3 Communication in the courtroom
‘the remit of an intermediary is greater than just the questions to be asked during cross-examination.
It encompasses anything which may affect communication and understanding in the widest

sense.’*%0

The intermediary is commonly represented as a court-based role. Intermediaries owe their primary
duty to the court and applications for the use of an intermediary are made to the court.** While the
criminal trial has been termed ‘a communicative forum’, numerous barriers to communication within
the court are well recognised.*? The isolation of participants through their placement and relative
spacing contributes to what Carlen has termed ‘a chronic breakdown in communication’.** The physical
organisation of the court can inhibit participation and negatively impact the defendant’s ability to
communicate with his legal representatives.*** The use of the dock in particular often leads to ‘delayed’
or ‘failed” communication which can negatively impact the ability of the defence to properly put their
case.* Intermediaries must therefore contend with various pre-existing communication issues built
into the fabric of the courtroom. As well as the physical layout of the court, the ‘ceremonial, disciplined

and staged’*®® theatre of the trial may affect the role’s communicative function.

The intermediary’s communicative role in a case is ultimately decided pre-trial at the GRH.*” The
Criminal Practice Directions require the court to invite representations from the parties and the
intermediary and to establish ground rules for questioning.**® This case management procedure was
designed to facilitate a ‘more intense consideration of issues by bringing together intermediaries,
lawyers and judiciary to resolve how best to communicate with vulnerable witnesses at trial’.**® The

GRH is viewed as an opportunity for the intermediary to explain the role to the court and clarifying the
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boundaries of questioning is considered good practice.”® The need for the intermediary to explain its
role will invariably depend on the judge’s experience of GRHs, but it is the responsibility of the court to
invite the intermediary to discuss their recommendations.”® Amendments to the 2015 Criminal
Practice Directions (CPD) were introduced to ensure that the question is not whether a GRH should

happen in an intermediary case but how it should be conducted.>®

The available empirical research relating to GRHs suggests that intermediaries feel their participation

and communication are best achieved through informal means. This is evidenced by a preference for

7503 /504

‘open, collegial discussion’® and ‘discussion rather than formality’>®* which emphasise a collective
responsibility for gopod communication. Intermediaries consider that their recommendations are better
understood when the shackles of formal court proceedings are discarded, and they can communicate
on their terms.>® Flexibility from the bench allows the intermediary to tailor their recommendations
and focus on bespoke communication strategies.’® Good practice guidelines produced by the
Advocates Gateway describe the GRH as a ‘discussion” and further stipulate that the intermediary ought
not to take the witness box or make any sort of declaration.’®” Cooper and Farrugia and Plotnikoff and
Woolfson all found a mixed response from intermediaries, advocates and lawyers as to their experience
of GRHs.>% However, one common thread in the findings was that the intermediary’s ability to execute
their communication function is significantly impacted by the willingness of advocates to engage and
judges to enforce agreed rules. As suggested in Chapter 3, this reveals how intrinsically linked the
intermediary’s role is to the coercive power of the judge to enforce the court report’s

recommendations. In addition, a judicially approved set of communication rules may give the

intermediary increased legitimacy when dealing with the advocates in a case.

The intermediary is most associated with facilitating communication at trial as envisaged by the YJCEA.
A significant body of research has established that lawyers, particularly in cross examination, can use

complex language which is inappropriate for vulnerable witnesses.>® In the absence of guidance
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outlining how intermediaries are expected to fulfil the role at trial, it is left to be worked out on a case-
by-case basis with the judge.>® For example, Cooper and Wurtzel advocate a broad communicative role
with the intermediary advising on appropriate vocabulary and other linguistic difficulties but also
intervening when they consider breaks would be useful or to allow the witness time to remain calm and
attentive.®’* This contrasts sharply with Ellison’s prediction that the role would ‘perform a relatively
passive translator function ‘reinterpreting’ lawyers’ complex language into a more developmentally
appropriate and therefore accessible form.”*'? Yet while the intermediary may be afforded latitude,
their ability to facilitate communication during examination is heavily dependent on the direction of
the trial judge. This is exemplified by the case of R v Grant Murray.>® As previously noted, the Court of
Appeal emphasised that intermediaries may ‘provide assistance to a witness or defendant as directed
by the judge [emphasis added].”* Further, the comment from the bench that the intermediary had
‘misunderstood their role’ suggests a preconceived notion of the communicative function of the
intermediary. But inconsistency among judges as to the scope of the intermediary role during witness
examination (or indeed trial proceedings more generally) is clearly concerning. For example, the
Victims” Commissioner recently found a striking difference in perceived effectiveness of intermediaries
among magistrates/District Judges (20%) compared to Crown Court judges (67%). These figures suggest
that intermediary function may in practice differ not only between registered/non-registered

intermediaries but also between those in lower and higher courts.**

4.4.4 Beyond the witness box

Section 29 of the YICEA, the statutory basis for intermediary appointments, is silent about when
intermediary assistance may begin or end. The intermediary’s involvement with a witness is predicated
on the latter’'s communication impairment and determining how long this assistance should last is
crucial. The previous section noted the intermediary’s communicative role during testimony, but does
this role automatically cease once questioning concludes? The answer to this question impacts the
extent to which the intermediary can be said to facilitate communication. As noted in the introduction

chapter, ‘evidence only’ appointments for defendants arise when the judge permits intermediary
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involvement solely for testimony. The current situation is that appointment of an intermediary for a
defendant’s evidence will be ‘rare’, but for the entire trial ‘extremely rare’.>®. As Hoyano and Rafferty
have pointed out, no equivalent practice direction exists for prosecution or defence witnesses and no
reason is given for the specific focus on the defendant.®'’ The case of R v Rashid affirms the thrust of
the CPD and reinforces that the basic competencies advocates ought to negate the need for an

intermediary.>®

The ‘rarity provisions’ of the Criminal Practice Directions (CPD) have a significant impact on the
conceptualisation of the intermediary as a communicator. In essence, they suggest that the type of
communication in which the intermediary should be involved is restricted solely to communicating
questions put and answers given in reply. The ‘unseen and often unrecognised’ role of the non-
registered intermediary in assisting legal advisers to take instructions before and during the trial is
undermined.>® Further, if a vulnerable defendant ultimately elects not to testify in his own defence,
there are legitimate questions about how the intermediary will be involved in facilitating
communication. As noted in Chapter 3 and discussed further in Chapter 9, the communication
assistance given by intermediaries to vulnerable defendants can be viewed through the lens of
participatory rights. This argues that the intermediary assumes a qualitatively different communicatory
role with defendants than witnesses, based on the former’s right to effective participation in

proceedings.

Finally, framing the ‘communicator’ as the first type in the typology emphasises how fluid and unstable
the process of categorisation can be. Court actors are responsive to each other but maintain
independent identities and are all communicators within the social setting of the criminal court.>° The
process of administering cases and maintaining the efficient operations of the criminal court requires
constant communication and affirmation of iterative practices. Yet as an outsider to the exclusive court
workgroup, the intermediary is not only involved in communication but actively facilitates it when
assisting vulnerable individuals. By labelling the intermediary a communicator we are not excluding the
possibility that lawyers, judges and other actors may also fall under this umbrella category. Indeed, the
Pigot Committee saw parallels between the interpreter and the interlocutor and thus both roles can be

considered communicatory in nature. But Anderson's description of the interpreter as someone who
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exercises ‘power as a result of monopolization of the means of communication’>*

clearly does not apply
to the intermediary. Even when appointed to assist a vulnerable individual, the intermediary must
operate under the supervision of the judge and their communicatory function is tempered in this
respect.®?? The intermediary may possess the requisite tools to enable communication, but it does so

at the direction of the judge who ultimately directs the extent of their involvement.

4.5 Type two: The supporter

‘Intermediaries...do not support the vulnerable witness or defendant, but rather assist the
prosecution/ defence/ judge by supporting communication between these parties and the

vulnerable person.”>*

The next type raises the vexed issue of neutrality — to be discussed extensively in Chapter 7. It has been
explained in earlier chapters that the intermediary is consistently presented as the occupant of an
objective, neutral role. Both the MoJ and DoJ make clear in their respective procedural guidance
manuals that the intermediary owes its duty to the court, not the prosecution or defence.>?* This differs
significantly from the duty owed, for example, by a barrister to their client requiring that their best
interests are pursued.®®® Intermediaries facilitate communication, but can they also be considered
‘supporters’ of the vulnerable witness/defendant, and, if so, can they provide support while remaining
neutral? Reference to the Oxford English Dictionary again proves instructive. The word support has a
number of definitions including being ‘actively interested in and concerned for the success of
[something/someone]’ as well as meaning to ‘give approval, comfort, or encouragement to’.>?° If the
intermediary executes a support function, this may undermine the notion that the intermediary is ‘an
independent person, a communication specialist [appointed] to assist with two-way communication in

court’ >’

A useful starting point in considering the support function of the intermediary is recognition that this

label has consistently been rejected by practitioners and the judiciary. Extolling the “fresh insights into
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the criminal justice process’ which intermediaries have brought, the former Lord Chief Justice of
England and Wales, Lord Judge, firmly rejected the suggestion that intermediaries are witness
supporters.®?® The Advocate’s Gateway similarly state that matters relating to witness welfare are not
the concern of the intermediary.®® The MoJ and DoJ also make it clear that intermediaries are not to
support vulnerable individuals in a way that could compromise their neutrality. But is it possible for an
intermediary to execute their role without acting as a support to the vulnerable individual? It may be
questioned how a purely communicatory role without a support function operates in the emotionally
charged world of the criminal justice system. Furthermore, those who qualify as intermediaries are
almost always professionals in their own right with experience in health care roles such as speech and
language therapy, social work, occupational therapy and nursing.>*° The meaning and significance of
support and indeed neutrality in these respective fields can differ significantly from what is expected of

an intermediary.

4.5.1 Registered v non-registered intermediaries

While Registered and non-registered intermediaries are governed differently, their core functions are
depicted as equivalent.>! Following on from the first type discussed above, intermediaries working with
both witnesses and defendants assess communication needs and then seek to facilitate
communication. However, when we consider whether intermediaries provide a support role, there may
be some divergence. This relates not just to how intermediaries are perceived by members of the court
workgroup, but also to how individuals executing the role conceptualise its content. The discussion
below provides context to the discussion in later chapters wherein the concepts of ‘witness work’ and

‘defendant work’ are developed.

Firstly, the structural imbalance between the state and the defendant in terms of both power and
resources may impact how intermediaries approach a support function. For example, research suggests
that non-registered intermediaries often perceive the vulnerable defendant to be in particular need of
support and, in turn, this can generate sympathy verging on solidarity. O’'Mahony et al’s research into

the developing professional identity of defendant intermediaries reveals a conflict between the
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impartiality of the role and an innate human connection with many vulnerable defendants.>? The type
of support which intermediaries saw themselves as providing included ‘assurance’ and ‘comfort’.>® This
often resulted from a feeling that no support was forthcoming from elsewhere.>* Most intermediaries
were qualified health professionals who routinely demonstrated support in that area and struggled to
make the transition to the impartial, neutral role of the intermediary.>*® Cooper’s research echoes these
concerns with one intermediary perceiving a ‘responsibility’ not to abandon a defendant when no other

support was available.>3®

The findings of O’Mahony et al and Cooper reflect a general inequality in support which both groups

537 ‘The Witness Service’, for example, organises court

receive throughout the criminal process.
familiarisation visits and provides waiting rooms for privacy from defendants and their friends and
family. The moral and emotional support provided by volunteers have been recognised by witnesses as
contributing to a more positive experience of the trial process.>® The support begins when witnesses
arrive at court and can include everything from practical help, such as completing expenses forms to
information about court and legal processes.>*° All of these measures are of general availability and the
support that vulnerable witnesses may receive by way of special measures is additional. Defendants,
however, receive comparatively little support. While vulnerable complainants and witnesses are
supposed to be identified by the police when a criminal file is created, no equivalent protection exists
for suspects who rely instead on the discretion of the court later in the process.> Further, suspects do
not have a ‘link person’ who will be present with the intermediary through assessment and subsequent
contact.>? Police officers fulfil such a role when dealing with witnesses and act as ‘the conduit for the
whole process’.>*? It is also the case that many duty solicitors who attend to vulnerable suspects are
unlikely to be aware of any vulnerability and thus do not insist on the provision of any special
measures.®®  Considering the broad inequality in support, it is perhaps not surprising that

intermediaries may feel suspects/defendants deserve extra support.

532 0’Mahony et al (n 98) 155.

533 |bid.

34 |bid 161.

33 |bid.

536 Cooper (n 57) 12.

537 Jacobson and Talbot (n 116).

538 Jacobson et al (n 356) 143

339 Clare Frances Roulstone, ‘Inside the Social World of a Witness Care Unit: Role-conflict and organisational
ideology in a service (2015 PhD, LSE) 26.

40 Her Majesty’s Inspectorate of Constabulary (HMIC), ‘PEEL: Police Effectiveness 2015 (vulnerability)’
(December 2015) 10.

541 Backen (n 371) 48.

542 |bid.

58 Fairclough (n 303).

97



Another theme emerging from the support role assumed by non-registered intermediaries relates to a

wider issue of status. Defendants may be considered ‘dummy players’>**

in the criminal process and
the inequality in available support reflects the relative handicap of those facing trial.>* As noted above,
intermediaries operate outside the court workgroup and assume a peripheral status compared to the
inner circle of legal professionals.>*® The relationship between the bench and intermediaries during the
course of a criminal case can also provide insights into how the outsider status is created and sustained.
Backen suggests that intermediaries sense a lack of acceptance of their role in response to judicial

reticence of their involvement.>” The sense of having to ‘fight the defendant’s corner’>*

seems to ally
some intermediaries with the defendant based on their common status as outsiders. A broader
imbalance between defendants and witnesses in terms of access to special measures and court facilities

may also be a contributing factor.>*®

It is important to recognise that many non-registered intermediaries who work with defendants are
also on the Mol register. How these intermediaries perceive their role when assisting victims and
complainants, and how any support function may differ is germane to my research questions.>°
Plotnikoff and Woolfson gathered data from 20 intermediaries working with all types of witness,
including defendants. The authors concluded that non-registered intermediaries require ‘broader and
more in-depth understanding of the legal process and terminology than when working with witnesses,
as they must be able to give simple explanations throughout the trial’.>*! This finding is based on the
view that defendants occupy a unique position in the criminal trial which is fundamentally different
from other witnesses. In particular, as has already been noted, under Article 6 of the ECHR, the
defendant is entitled to the right of effective participation.>® This includes not just the right to be
present, but also to hear and follow the proceedings, which includes the possibility of explaining his/her

own version of events.>>® The range of work defence intermediaries undertake is broad and may include

54 Carlen (n 366) 81.

5% |bid.

%46 Abraham Blumberg, ‘The Practice of Law as Confidence Game: Organizational Cooptation of a Profession’
(1967) 1(2) Law and Society Review 15, 32.

547 Backen (n 371).

>48 plotnikoff and Woolfson (n 37) 276.

>4 plotnikoff and Woolfson (n 86) 106.

550 Cooper’s research reveals a concern among Registered Intermediaries of a ‘free for all’ around
intermediaries for defendants. It was felt by some respondents that using ‘unregulated non-registered
intermediaries could affect the good name and credibility that RIs have built up’: Penny Cooper, ‘Tell Me What's
Happening 3: Registered Intermediary Survey 2011’

<https://www.city.ac.uk/__data/assets/pdf file/0008/126593/30-April-FINAL-Tell-Me-Whats-Happening-3.pdf>
(accessed 22 March 2019) 11.

51 plotnikoff and Woolfson (n 37) 275.

552 The appointment of non-registered intermediaries is based on the court’s inherent jurisdiction to ensure that
the defendant has a fair trial pursuant to Article 6 of the ECHR.

553 SCv UK (n 422) [29].

98



explaining charges and other witness statements, helping lawyers take instructions and informing
decisions about whether to testify. Further, they may help facilitation of guilty pleas by ensuring
defendants understand the nature of legal advice given. The relative lack of support given to defendants
raises the possibility that they require more support and this is what defendant intermediaries

recognise and act upon. The temptation for non-registered intermediaries to ‘cross the boundary into

7554 555

a support role [and] stand up for a defendant’>>* may be evidence of this.

4.5.2 OP and the court defendant supporter

In the case of OP, the Court of Appeal sought to outline the core functions of the intermediary, as well
as clarify what the role does not involve.>*® The Court discerned two distinct forms of support which
witnesses with communication difficulties may require during a trial. The first involves ‘general support,

reassurance and calm interpretation of unfolding events’>’

which need not necessarily be provided by
an intermediary but is ‘readily achievable by an adult with experience of life’.>® The second requires
‘skilled support and interpretation” of questions which often only an intermediary will be qualified to
perform.>® Clearly, the court felt that the intermediary executes a fundamentally different role during
testimony than is required for the remainder of the trial. This approach has been criticised by Hoyano
who argues that ‘sympathy and compassion cannot compensate for the cognitive defects of defendants
with comprehension as well as communication difficulties’>®. In other words, a vulnerable defendant

with communication difficulties needs assistance not just during evidence but also in attempting to

follow and understand the trial as a whole.

How does the OP decision relate to the intermediary role as a supporter? The bifurcation of roles sets
aside a level of assistance that a defendant will require outside the witness box and explicitly refers to
this as involving support among other things. However, what is significant about OP is that this task
does not necessarily require a professional communication expert, such as an intermediary, but rather
involves helping the vulnerable individual to cope with understandable human emotions, such as

‘uncertainty...nervousness and agitation.”*®* Any support the intermediary provides may therefore only
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occur in the witness box under the supervision of the judge who decides on the propriety of
intervention. Where an intermediary is appointed on this ‘evidence only’ basis, the inability to give
additional support outside the witness box may minimise the role and push it towards ‘outsider’ status,

to use Rock’s terminology.

The Law Commission, however, has strongly supported specialist assistance throughout to ensure
defendants are ‘able to understand and follow proceedings.’>®? The R v Rashid decision recognised the
importance of this right but identified actors beyond the intermediary who can help ensure it is upheld.
For example, the court stressed the communicative responsibility of trial advocates who must ensure
the vulnerable defendant is ‘fully able to participate in every aspect of the trial’ when not giving
evidence.>® Further, if this approach fails then the trial judge ‘as part of the usual trial management’>%
can intervene to correct the error. R v Rashid arguably represents a reallocation of the support function
from the ‘outsider’ intermediary to the inner recesses of the court workgroup. The movement away
from broader intermediary involvement may be a symptom of managerialism whereby judges assume

an increased managerial role underpinned by the aim of improving the efficiency of the adjudication

process, as discussed in Chapter 3.%%

Developments in Northern Ireland, where the Do) oversees the provision of intermediaries for
defendants and witnesses, provide an insight into how such a secondary support role can operate. The
court defendant supporter is a new role created by the Dol as part of its own Pilot Project into the use
of Registered Intermediaries. The role provides assistance to the vulnerable defendant when they are
not being orally examined. Beyond brief mention in the Dol policy documents, not a great deal is known
about the operation of the role.>®® This is unfortunate because, through understanding the nature of
the court defendant supporter, we could better understand the nature and scope of the intermediary
role. Cooper considers that, much like the intermediary, the court defendant supporter does not
represent the defendant and thus it must be inferred it also assumes a neutral and impartial role.>®’
The Dol scheme essentially carves up the defendant’s interaction with the criminal trial into i) the
period when he/she provides oral testimony and ii) everything else. This is a mirror image of the court’s

decision in OP and significantly limits the intermediary’s interaction with a defendant compared to a
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‘full’ appointment, as was previously the norm. However, the language employed by the Dol to describe
the function of the court defendant supporter is vague. In its Pilot Project Review, it noted that helping
the defendant understand what was happening in the trial, as well as providing emotional support,
were two key features.”®® Feedback from one defence solicitor that a court defendant supporter was

7569

‘integral in helping our client understand what [was] going on around him’>*® would suggest a general

level of support short of the specialist communicative assistance provided by intermediaries.

It would be wrong to conclude that positive feedback regarding court defendant supporters necessarily
means that defendants only require a general level of support as explained in OP. On the contrary, it is
fair to say that volunteers allocated to vulnerable defendants during the Dol Pilot Project did not
possess the specialist communicative skills of intermediaries. This is confirmed by the fact that the role
is expected to be filled by ‘a person known to the defendant or a volunteer appropriate adult’.>”° Merely
because volunteers can offer some support, particularly emotional support, does not mean that
communication expertise is not required. Although anecdotal evidence from the Dol found some
practitioners believed the general support contributed towards the right to a fair trial, this must be
questioned.>”* A defendant’s ability to engage with criminal proceedings is one of the criteria against
which a trial’s fairness is judged®’? and in some cases mere reassurance and emotional support may not
be sufficient. Plotnikoff and Woolfson suggest that specialist communication techniques including the
use of cue cards and visual timetables will often be required for particularly impaired defendants during
the whole trial process.®”® It is difficult to imagine how court defendant supporters could provide
equivalent support. How intermediaries may impact the defendant’s right to effective participation is

developed further in Chapter 8.

In summary, it seems clear that the intermediary can be categorised as a ‘supporter’ if we take the
narrow definition of supporting communication. In practice, they may assume a broader supportive
role when doing defence work, although this raises issues relating to neutrality. What that support role
entails and the extent to which the intermediary can provide support is largely dependent on the terms
of appointment and the functions of other actors. For example, R v Rashid, building on OP, placed a
duty on the defence advocate to ensure that their lay client was fully able to participate in every aspect

of the trial.>”* The overlap between the advocate and this assisting adult is not immediately clear, but

%8 DoJ (n 563) 13.

%9 |bid.

370 | aw Commission (n 37) 43.

"1 DoJ (n 107) [13].

572 R v Cox [2012] EWCA Crim 549.

573 Plotnikoff and Woolfson (n 37) 269.

574 David Wurtzel, ‘Intermediaries for defendants: recent developments’ (2017) 6 Criminal Law Review 463.

101



it is to the exclusion of the intermediary who will only in very rare circumstances be present for the
whole trial.>”® But if a court defendant supporter in Northern Ireland is allowed, how does this affect
the division of roles? Who is better equipped to help the defendant participate throughout proceedings
- defence counsel or the court defendant supporter? Defence lawyers may have a role in explaining
complex legal vernacular, but defendants with particularly complex communication needs may require

intermediary assistance to ensure their effective participation.

4.6 Type three: The intervener
‘The first time | saw an intermediary intervene in cross-examination, | thought it was wonderous.

But the miracle is what goes on if they don’t have to intervene at all.”>’®

In Chapter 3, the notion of the increasingly managed criminal trial was discussed whereby issues
between the parties are narrowed as part of a drive towards efficiency. An element of this, as reflected
in the CPD, is that judges are required to proactively intervene in the management of criminal cases
both before and during trial.>”’ In Lubemba, Lady Justice Hallett emphasised the duty on judges to
intervene during the examination of vulnerable witnesses or defendants to avoid misapprehension or
confusion.>”® Against this background, the purpose of judicial intervention extends beyond the need to

ensure individuals ‘feel they have...their voices heard’>”® and that the fairness of proceedings is upheld.

As explored in Chapter 3, the introduction of the intermediary may broadly be seen as contributing to
a more interventionist approach to the trial and a shift in the approach/understanding of the purpose
of cross-examination. Intervention in the criminal process can take various forms. ldentifying the judge
as an intervener highlights the fluidity and overlapping nature of roles. Probation officers, interpreters
and lawyers all intervene in different ways and for different reasons. The intermediary may also be
labelled an intervener. During their training, intermediaries are taught to assess the witness’s
communication needs and abilities, advise the questioners and intervene if miscommunication

occurs.”® The CPD note that one of the core functions of the intermediary role is to:

575 CPD (n 22) 3F.13.

576 Quote from a Judge in: Plotnikoff and Woolfson (n 37) 303.

377 McEwan (n 251).

78 R v Lubemba (n 283), R v JP [2014] EWCA Crim 2064 [44-45].

579 Benjamin Alarie and Andrew James Green, ‘Interventions at the Supreme Court of Canada: Accuracy,
Affiliation and Acceptance’ (2010) 48(3) Osgoode Hall Law Journal 381.
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‘actively assist and intervene during questioning. The extent to which they do so (if at all) depends
on factors such as the communication needs of the witness or defendant, and the skills of the

advocates in adapting their language and questioning style to meet those needs.”*8!

It is notable that the intervention function of the intermediary is intended to foster collaboration
between the parties and the judge.®®? The manner and timing of possible intermediary interventions
should be discussed and agreed prior to police interview and witness testimony in court. Interventions,
thus, should take nobody by surprise and they ought only to be made in the interests of facilitating
communication. The cooperation which underpins this approach is evident from initial intermediary
contact with the police who request their assistance to help improve the quality of evidence.*®® Later
at the GRH, the intermediary must be involved in shaping the approach to questioning and this is
supposed to be done in a cooperative manner.”® How the intermediary should alert the court if the
witness has not understood a question or needs a break ought to be established at this stage.”® This
provides the opportunity for the intermediary to legitimise their interventions prior to examination and
protects their ability to do so without retort of the judge or advocates. When intermediaries do
intervene during examination, it will usually be because the directions agreed at the GRH are not being
adhered to.%% Ultimately, the judge has the power to decide if this balance is being struck and judges
appear increasingly willing to remind advocates of what was agreed.>®’ In fact, the Equal Treatment

1588

Bench Book reminds the judiciary of its ‘paramount duty to control questioning and judicial

intervention may occur regardless of any input of the intermediary.

Despite the focus on collaboration, the intermediary’s ability to intervene is dependent on the judge.
Cooper cites an exchange between an intermediary and a judge where the latter directed that
intervention should occur ‘as little as possible and only as a last resort’.>® Recent case law illustrates
the evolving intermediary-judicial dynamic and the overlapping responsibilities to intervene. The R v
Grant-Murray case saw an appeal based, inter alia, on the failure of a trial judge to uphold intermediary
interventions during a defendant’s testimony.>° The words of the intermediary that she felt like an

‘enemy of the court’ due to her interventions being overruled revealed a fractious relationship with the
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582 plotnikoff and Woolfson (n 37) 303.
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bench.>®? Dismissing the intermediary’s frustrations, the Court of Appeal made clear that the
intermediary’s intervention role is a qualified one. Paragraph 199 of the judgment could be described
as an attempt to correct any misassumption that intermediaries may intervene at will but rather must
be subject to judicial scrutiny. The court noted that intermediaries will execute their intervening role

592 and while they provide advice they must ‘not dictate to anyone what is to

‘as directed by the court
happen’.>* In concluding that the intermediary ‘may have misunderstood’ her role the court sought to

recalibrate the balance of power and asserted its position as the ultimate decision-maker.

The authority of an actor to intervene within criminal proceedings is closely related to the issues of
status and position. By emphasising judicial control of proceedings, Grant-Murray echoes the
intermediary’s relatively subordinate status in the social organisation of the court. The reminder of the
intermediary’s limited interventionist function reinforces its outsider status and places it outside what
Carlen calls the ‘in group’. Members of this exclusive group are involved in an implicit network of signs,
gestures and cues which routinely transmit messages between actors in a ‘complex information
game’.>®* Carlen considers the example of the probation service who, along with the judiciary,
participate in this game which when played successfully legitimates, secures and masks their
institutional power.>®® This is achieved by understanding the tacit rules of court interaction but also by
being in a supportive communicative network with the bench in which ‘nods and winks can facilitate
quick action’®. Unlike intermediaries, the interventions of probation officers are not only legitimised
by pre-court alliances but may also be viewed as contributing to the efficiency of the court workload.>®’
This is in stark contrast to intermediaries who are often maligned for court interventions which threaten
the ‘smooth running of the ritual’ of the trial.>® A shake of the head towards the bench may save
valuable time when a defendant is deemed unsuitable for probation, yet an intermediary invention
asking for a question to be rephrased may be viewed as disrupting the timetable of a case.>®® The ability
of actors to intervene is therefore at least partly predicated on a sense of familiarity and even

collegiality built up with the bench.
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A final word on the interventionist role relates to the ‘two tier’ provision that has emerged. The
differences in regulation and appointment of intermediaries have been explained above, but the
difference in the ability to act as an intervener may be particularly profound. Intermediaries, whether
registered or non-registered, must take and follow direction from the bench. But it is noticeable that
Registered Intermediaries can intervene much earlier within the criminal process and with the support
of the police. It is the police who request Registered Intermediary assistance and appreciation of how
the two roles can work together productively is growing.5® The fact that Registered Intermediaries can
collaborate closely with police in preparing for interview means that vulnerable witnesses can access
an intervener to help ensure their communication needs are understood. What Cooper calls a
‘collaborative approach’ is much harder to achieve for non-registered intermediaries as this early
exposure to the police is not possible in the same way.®! Suspects are rarely given access to
intermediaries and thus non-registered intermediary intervention will often occur for the first time at
court. The lack of intermediary intervention to facilitate communication may negatively impact the

defendant’s ability to engage and participate with the overall process.®%

4.7 Conclusion

Identifying the intermediary as an outsider to the court workgroup gives us limited insight into the
content and scope of the role. Similarly, the labels of ‘communicator’, ‘supporter’ and ‘intervener’,
while telling, also reveal little when considered in isolation. This chapter reveals the overlapping nature
of the different roles that can be ascribed to the intermediary and how the role is relational and
multifaceted. To this extent, the parameters of the intermediary role appear heavily dependent on the
practices of the established court workgroup, in particular the judge. The ‘two-tiered’ provision of
intermediaries has also been explored. The discussion in this chapter suggests that intermediaries
working with defendants assume the roles of communicator, supporter and intervener differently to
those working with witnesses. The umbrella term of ‘intermediary’ is therefore arguably of limited
utility while such discrepancies exist between the sub-categories that comprise it. The differences
between registered and non-registered intermediaries extend beyond semantics and have been shown
to exist at all stages of the criminal justice process. This provides important context for the concepts of

‘witness work’ and ‘defendant work’ which are developed in more detail in later chapters.
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Finally, the three types outlined in this chapter require further elaboration and theoretical
development. This is based largely on the lack of empirical research focusing on comparative
experiences of registered and non-registered intermediaries. The types developed in this chapter will
not be ‘tested’ in the field but are instead foundational for understanding the intermediary role’s scope
and parameters. It is possible that different types could emerge from further empirical research and
that these may align more with one type of intermediary work than the other. Consistent with the
principles of grounded theory, the typology presented in this chapter amounts to an analytical tool
rather than providing a normative steer.%® The generation of a theory to aid understanding of the
intermediary role requires an openness to unexpected findings and a commitment to abductive

reasoning rather the use of a hypothetico-deductive method.

603 Melanie Nind and Sarah Lewthwaite, ‘A conceptual-empirical typology of social science research methods
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Chapter 5: Methodology and methods

5.1 Introduction

This project explores the work of the intermediary and examines the role within the criminal justice
system. This research objective is relatively broad and one could adopt a range of methodological
approaches. One could critically examine legal texts relating to the intermediary and seek to synthesise
key features to establish a position about the role. Such an approach would treat existing rules,
principles and precedents as authoritative sources which traditionally act as the building blocks of such
doctrinal work.®%* | Initially considered taking this approach and focusing on the disparity of
intermediary provision between defendants and witnesses/victims and to raise questions about the
human rights implications of the status quo. For example, are defendants who cannot access the same
intermediary provision as witnesses being denied the right of effective participation? While this is a

valid question explored within the thesis, it became apparent that a different approach was needed.

A few months into my research, | began to ask questions that the doctrinal sources struggled to answer.
For example: How do intermediaries feel about their role, its content and scope? Do intermediaries feel
integrated into the criminal justice system? As | began to appreciate the intersection between the legal
rules that created the intermediary and how the role is executed in practice, the socio-legal nature of
my research became clear. In the words of Denzin and Lincoln, | embarked on a journey to ‘make sense
of, or interpret, phenomena in terms of the meanings people bring to them.’®% A socio-legal approach
applies social theories and methods to the study of law and its institutions in their social, cultural and
historical contexts. This allows for an assessment of their effectiveness, but also whether actors in their
own legal settings are accomplishing what the law prescribes.®®® By examining the role of the
intermediary, this research project examines ‘law’s reality’ through empirical research and

contextualises law in the social and political conditions as experienced by those performing the role.®’

In this chapter | outline the decision to conduct a qualitative empirical study and explain why this
approach is suited to answering the research questions, as set out in Chapter 1. | will discuss grounded

theory and how this methodological choice affects data collection and analysis. Further, theoretical

604 Dawn Watkins and Mandy Burton, Research Methods in Law (Routledge 2013) 8.

605 Norman Denzin and Yvonna Lincoln (eds), The SAGE Handbook of Qualitative Research (3™ edn, SAGE
Publishing 2005) 3.
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sampling, a central precept of classic grounded theory, will be explained and its use in the research
justified. This sampling method is essential to the development and refinement of a theory that is
‘grounded’ in data.®® | will also discuss sampling, the process of participant recruitment, issues
encountered and how they were ultimately resolved. | then present my choice to adopt semi-structured
interviews as my primary method and discuss ethical issues that | faced in conducting this research. |
also identify and discuss some limitations of the research. Finally, it is important to state the intention
of this chapter is not to present the research project as something imbued with clinical precision.
Instead, the aim is to illustrate that whilst planning and forethought were required, so too was flexibility

and reflexivity.

5.2 Qualitative methodology

Generally speaking, qualitative methodology ‘is a commitment to seeing the social world from the point
of view of the actor’ and tends to involve close human involvement.®% Such designs also tend to centre
on verbal, visual and other non-statistical data with a view to improving how we view and, in turn,
understand social phenomena and human behaviour.?° Qualitative methods allow meaning to be
decided by participants rather than the researcher, and this resonated with the fact that my project
was not seeking to verify any normative conception of the intermediary role.®!! Further, the issues |
sought to explore mapped onto many of the generally accepted hallmarks of qualitative research. For
example, Maxwell contends that qualitative research involves the researcher striving to better
understand three main things about the study population. Firstly, the meanings and perspectives of
those being studied, secondly, how these perspectives are shaped by cultural, physical and social
contexts and, lastly, the processes involved in maintaining or altering these phenomena and
relationships.®!? While these features are not exhaustive of what qualitative research entails, they align
with my desire to explore and understand a new criminal justice role and the myriad factors involved

in its performance.

It was clear from the start that my research would not involve collecting any quantifiable data.

Quantitative research places emphasis on causal relationships between variables with less concern for

608 Julianne Oktay, Grounded Theory (Oxford University Press 2012) 24.
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social settings/contexts or indeed the processes involved. Conversely, the social settings within which
the intermediary operates were at the heart of my interest in the role from the beginning. Investigating
perceptions of place, the nature of relationships and relative status of this new actor would not be
accommodated by a quantitative approach. Further, | wanted to get a rich understanding of the

processes that shape the role rather than focus squarely on specific outcomes.®*3

It is also worth considering that qualitative research is allied, or at least conducive to, a postmodernist
ideology that ‘privileges the socially constructed, reflexive embodied, emotional nature of daily life” 5%
Such an outlook places a premium on the socially constructed nature of reality as well as the intimate
relationship between the researcher and those subjects being researched.®® As noted above, | sought
individual social experiences, and explored how these are created and given meaning by participants.
But a core component of this approach is acceptance that the researcher is as much a part of the social
world being studied, and that competing versions of reality exist. Yet the postmodernist thread
underpinning qualitative research does not necessarily undermine any epistemic claims that are made.
While discovery of objective reality or truth may be unattainable on a postmodern view, the principle
of multivocality treats all voices as equally valid and brings forward divergent experiences.®® Based on

my empirical data, attempts can still be made to explain phenomena through individual experiences

without staking a claim as to absolute truth or objective reality.

Lastly, the lack of academic attention to the intermediary role made a qualitative form of investigation
appropriate. Qualitative forms of inquiry are useful when seeking to develop knowledge in an under-
researched area.®’ Intermediaries, as relative newcomers to the criminal justice system, have found
their voice neglected. Given this, it is appropriate that a project seeking to gain some preliminary
insights into an under-researched actor should be qualitative in nature. Taking this further, the
procedures that underpin qualitative research are characterised as inductive and emerging.'® This links
with the fact that my data collection was not theory-driven nor trying to prove or disprove a particular
claim or set of claims. Rather, my early chapters highlight some theoretical understanding and a base

knowledge of issues surrounding the intermediary role. Together, these were sufficient to generally
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frame the research questions but, crucially, allowed for induction and reflexivity throughout the data

collection and concurrent analysis.

5.3 Grounded theory

The methodology of grounded theory best accommodates the approach to research | have outlined
above. Grounded theory seeks to ‘close the gap between theory and method’ and allows for the
conceptualisation of emergent social patterns from research data.®’® The methodology was initially
designed to create theories which are empirically derived from real-world situations and are intended
to be applicable to ‘real work settings’.5%° This approach is consistent with an openness and a desire to
adhere to the inductive method. This essentially means a preparedness to let the study/data collection
evolve as it becomes apparent what participants feel is important. Underpinning this methodological
approach is the belief that theory derived from data is more likely to resemble the ‘reality’ of social
phenomena and will consequently fit" the situation being studied and explain the behaviour

observed.??

The flexibility and legitimacy of grounded theory have seen it appeal to qualitative researchers with
divergent theoretical and substantive interests. By its very nature, grounded theory lends itself to being
shaped and often varied depending on the area of research and demands of the field. | decided to adopt
a version of grounded theory which applies the traditional strategies of Strauss and Corbin but within a
constructivist paradigm. Charmaz contends that such a constructivist approach allows ‘discovered’
reality to arise from the interactive process and its temporal, cultural, and structural contexts’.5%2
Resulting theories are thus constructed through past and present involvements and interactions with

people, perspectives, and research practices.® From an epistemological perspective, constructivism

propounds the view that reality is constructed by individuals by assigning meaning to their
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environment.®?* The outcome is that the researcher never actually reveals an exact picture of the

phenomena being studied, but rather an interpretative portrayal of the studied world.®*

Charmaz’s approach to grounded theory positions the researcher as part of the world being studied
and views them as an integral part of the process of theory construction. Even before data collection, |
had an interest in discovering more about the intermediaries | encountered in my legal practice as a
barrister. | did not come to the topic as a tabula rasa, but rather as a researcher tuned to a particular
orientation and open to novel insights from the data.®?® Charmaz writes that researchers ‘are not
passive receptacles into which data are poured’ but instead ‘make assumptions about what is real,
possess stocks of knowledge, occupy social statuses, and pursue purposes that influence their
respective views and actions’.%?’ It follows that the constructivist approach requires researchers to
immerse themselves fully in the data in a way that embeds the narrative of the participants in the final
research outcome.®® As | spent some years working in the criminal courts, it is to be expected that |
have my own understanding of court dynamics, hierarchies and division of roles. | have met
intermediaries, heard former colleagues discuss intermediaries and have attended conferences where
| was the only non-intermediary. In the words of Becker, | had developed my own ‘imagery’ of the world
which | was seeking to study and had orientated the direction of my research based on this
construction.®?® Yet Charmaz’s version mandates that researchers constantly remind themselves to
keep the participant's voice and meaning visible in the work’s theoretical outcome and that the written

outcome be evocative of participants’ lived experiences.5°

Grounded theory, as a methodological process, involves the progressive identification, re-working, re-
interpretation and integration of categories of meaning from data. These principles are well outlined in
Charmaz’s constructivist version which, as Gibson and Hartman note, emphasises ‘understanding and

the promotion of interpretation [and] producing redescriptions of participants’ lives’.®*! Charmaz makes
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clear that this approach to grounded theory must treat the research process itself as a social
construction. This involves using grounded theory strategies to respond to ‘emergent questions, new
insights, and further information and simultaneously constructing the method of analysis, as well as the
analysis’.%3? Underpinning these elements of the methodology is that it involves both the process of
category identification and integration (as method) and its product (as theory). Firstly, as a method the
researcher is provided with coding guidelines on how categories can be identified and how to uncover
links between categories and relationships between them. Secondly, theory can be considered the end-
product of this process; it provides an explanatory framework with which to understand the

phenomenon under investigation.®®

Charmaz’s interpretation of grounded theory is refreshingly accommodating as it allows for different
perspectives, purposes, and practices to influence how sense can be made of a method.%** The
methodological strategies she advocates should, consequently, be viewed as flexible guidelines rather
than rigid prescriptions.%® Like any craft, researchers may emphasise different elements but, taken
together, share commonalities within the constructivist bracket. Charmaz provides a set of tools which
allows researchers to develop ‘an analytic handle’ on their work, and ‘taken to their logical extension,
a theory of it.”%¢ One overarching theme is that grounded theory is not a methodology to be used in a
linear fashion. For example, the hypothetico-deductive process of data collection, analysis and
subsequent reflection does not fit easily with the construction of a theory. It is, instead, expected that
the researcher will be pulled in different analytical directions along the journey. There may initially be
a focus on ideas which form the basis of a paper or project but with a return to the data later and

unfinished analysis in another area.®®’

5.4 Sampling
Becker, in an essay on sample, observes: ‘We can’t study every case of whatever we’re interested in,
nor should we want to’.%% Becker contends that the logic of sampling seeks to persuade the reader that

the studied population meaningfully represents the whole from which it is drawn.%*° In other words,
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the reader should be satisfied that while ‘full and complete description” of the phenomena being
researched is unachievable, justifiable steps have been taken towards selection of those individuals

included in the sample.54

From the outset, | was interested in collecting data from intermediaries working in the criminal justice
system (as opposed to family courts, employment tribunals or civil courts). When familiarising myself
with the extant literature, in particular the relevant case law, it became clear that focusing solely on
the voice of the intermediary could produce a limited, or even potentially skewed picture of the role. |
knew that the role involved interaction with a range of other actors including the police, solicitors and
barristers, court staff and judges. Each of these actors could have provided valuable insights. This

echoes an underlying theme of Carlen’s study of magistrates’ courts in which all those involved in the

)641

‘manufacture of justice’ (the ‘Courtroom Workgroup’ as theorised by Eisenstein and Jacobs)®* play
their part in shaping and maintaining the smooth operation of the court’s workload.®*? In the end, the
time constraints of the project prevented the interviewing of every potential stakeholder. | decided
that, as well as speaking to intermediaries, judges could provide valuable insights. An intermediary’s
appointment to any case reaching a criminal court requires judicial approval, so | knew that judges
played a central role in setting the terms and nature of the role’s involvement in a case. In terms of the
intermediary’s court-based role, the literature and case-law suggested that the bench wields
considerable influence over the intermediary involvement during questioning of witnesses.®* As
discussed below, accessing judges in England and Wales proved unsuccessful. In December 2019,
towards the end of my interview schedule with intermediaries and judges, | also decided that it was
important to try and speak to some police officers. This is because intermediaries can be appointed to

facilitate communication with vulnerable witnesses in ABE interview and suspects at police interview —

although the latter is rare.

Most sampling in qualitative research involves some element of purposive sampling. This classically
involves choosing participants, or data, based on the fact that they possess particular characteristics or

knowledge of the area of interest.®* Even in a grounded theory study, researchers have to make initial
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sampling decisions during the planning phase. For my project, as noted above, this involved identifying
intermediaries and judges as potential interviewees. These groups, of course, could not be said to be
representative of the population and thus any findings were never going to be generalisable. Instead,
a purposive sample in this sense targeted those who could speak about my areas of interest.

Intermediaries and judges therefore represented ‘information-rich cases’ for analysis.®*

A key methodological concern in any qualitative project is what has been described as the ‘social
visibility’ of the target population.®*® Researching prisoners or drug addicts, for example, could be
problematic for many reasons but their relative ‘invisibility’ for research purposes makes accessing
these populations challenging.®¥’ Compared to other actors in the criminal justice system,
intermediaries are relatively unknown and have been traditionally challenging for researchers to
access.®® Backen’s experiences of working as an intermediary at all levels of the criminal justice system
reinforces this lack of public understanding and suggests that the title ‘intermediary’ does little to
help.®*® Accessing intermediaries has proved challenging for other researchers in the past. For example,
O’Mahony et al experienced difficulties accessing defendant intermediaries due to the low numbers
practising.®>° Similarly, in their research into perceptions of the criminal justice process, Jacobson et al
conducted almost 150 interviews with court professionals and court users, only 3 of whom were
intermediaries either registered or non-registered. The authors recruited all participants through
opportunistic or snowball sampling, but the peripatetic nature of intermediary work makes it difficult

for a sense of collegiality to develop.®!

Unlike Plotnikoff, Woolfson and Cooper, | did not have access to the Witness Intermediary Scheme
Matching Service.®*? | realised that | would have to identify other means of accessing my target
population. | began my search by contacting a number of organisations which represent the interests

of intermediaries. The first of these was ‘Intermediaries for Justice (IFJ)" which describes itself as ‘the
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professional body for intermediaries who work in the justice system’.%>® IFJ represents intermediaries
working with all categories of witness (including defendants) and so was able to disseminate
information to all of its members about my research. Within hours of the request being sent, | received
several enthusiastic emails from intermediaries seeking to participate in my research. As the days went
on, a steady stream of further emails came through from those willing to talk about their work and
individual experiences. Further requests were sent via the ‘Registered Intermediaries Online” portal
which is operated by the NCA and is an information sharing platform for those who work in a registered
capacity. In Northern Ireland, interviews were arranged in collaboration with the Intermediaries
Schemes Secretariat (ISS) which disseminated information to all Registered Intermediaries on my

behalf.

In Northern Ireland, four judges were interviewed (two District Judges who sit in the magistrates’ court
and two Crown Court judges) through the Lord Chief Justice’s Office. These judges were selected based
on their experiences of working with intermediaries in the criminal justice system. | was unable to
secure access to judges in England and Wales, as the Judicial Office rejected my application (see

‘accessing judges for research’ below).

Of the 27 intermediaries whom | interviewed, 20 were based in England and Wales and seven in
Northern Ireland. In terms of the representativeness of the sample, over one third of the total
intermediary cohort in Northern Ireland were interviewed.®** In England and Wales, it is more difficult
to ascertain precise numbers, since | sought to interview intermediaries who had worked in both a
registered and a non-registered capacity. It is difficult to be sure how many practising intermediaries
fall into this particular category. When interviews commenced in November 2018, there were 115
intermediaries on the Mol register actively taking cases.%>® Based on anecdotal evidence from the field,
it is estimated that less than half of those intermediaries would be in a position to comment on working
in a registered and non-registered capacity. Therefore, one can say with reasonable confidence that
the 20 interviews conducted amounted to a significant percentage of the target population. Interviews
in England were conducted in all nine administrative regions. No intermediary resident in Wales replied
to any interview requests but several interviewees had attended court in Wales. Interviewees had a
mixture of experience with some working in the role for over 11 years and others qualifying less than a

year prior to interview. One feature of the intermediary population is that the majority come from a
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speech and language therapy background. While taking account of this, intermediaries from other
backgrounds, such as social work, nursing and psychiatry, were included to get as broad a view of
experiences as possible. Of the 27 intermediaries interviewed, 15 came from a speech and language
therapy background, three from social work, three from nursing, two from occupational therapy, two

from psychology, one from teaching and one worked with deaf people as a Sign Language Interpreter.

As noted above, towards the end of my data collection | tried to speak to a number of police officers to
get their perspective on the intermediary role at ABE and police suspect interview stage. | was able to
interview two police officers in January 2020 with the help of a contact in the Ministry of Justice.
Unfortunately, the beginning of the Covid-19 pandemic in March 2020 meant that | was unable to

continue with these interviews.

5.5 Theoretical sampling

Since grounded theory operates inductively, sampling must be tailored to the development of a
conceptual theory. For my purposes, this initial sampling involved targeting intermediaries who have
worked with both witnesses and defendants. | also focused on interviewing members of the judiciary

with experience of cases involving intermediaries.

If initial sampling is where the researcher starts, then theoretical sampling informs the direction of
travel. This means that the sampling must be continually directed by the emerging theory; the
researcher must follow up leads as they arise in the data and progressively focus data collection to
refine and integrate the theory.®*® Glaser and Strauss advocate an approach whereby the analyst ‘jointly
collects, codes, and analyses his [sic] data and decides what data to collect next and where to find them,
in order to develop his theory as it emerges’.®>’ This aspect of grounded theory appealed to me since
the researcher is empowered to analyse the data collected and decide where to find further data to

help build the developing theory.

| am confident that my sampling was directing by the emerging theory. | was alert to early leads which
directed me where to go, whom to ask or observe, and what kind of data to collect next.%%® This allowed
me to pursue new interviewees, follow alternative lines of questioning and steer interviews towards

different themes. For example, after my first few interviews | realised that there was a latent tension
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between intermediaries from a speech and language therapy background and those from other
backgrounds such as social work, teaching and nursing. Several intermediaries from a speech and
language therapist background were concerned about other professionals carrying out aspects of the
role. This convinced me to speak to a rich pool of intermediaries with different professional
backgrounds so | could tease out the nature of this tension and what it might mean for the performance
of the role. Similarly, different themes emerged in early interviews which required further investigation
in later interviews. For example, the issue of intermediary neutrality consistently emerged in early
interviews and | felt this needed to be discussed and developed further. By the end of my data

collection, the issue of neutrality emerged as a core theme and is explored in Chapter 7.

5.6 Memo-writing and coding

Memo writing is a key component of theory development and has been described as the ‘distillation
process’ through which the researcher transforms data into theory.5*° The researcher is expected to
continuously write memos which are essentially informal, analytic notes which capture connections
and suggest future directions for data collection. It was through my memo writing that | developed a
written record of the emerging theory. Charmaz writes that researchers should use early memos to
record what is happening in the data, what people are saying and what people are doing.®® | wrote
memos after each interview (normally on the train home) and also between interviews when analysing
the data. At the beginning, these were rudimentary but more advanced memos allowed me to compare

categories and sub-categories as well as identifying beliefs and assumptions in the data.%®!
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Figure 1 below is an example of a memo drafted immediately after my interview with E&W-16:

Memo 34

Intermediary gave a very clear depiction of her status as an outsider — not being actively
involved in the post-court chat with family/lawyers. Touches on her neutrality and need to
stay separate and detached.

Intermediary also felt she had something of a mission in the CJS — possibly as an advocate
for change/better communication.

Also obvious she sees differences in registered/non-registered role. Does this affect the way
in which intermediaries facilitate communication?

Tension between SLT intermediaries and others. This intermediary something of an
intermediary ‘purist’ i.e., believes SLTs are better equipped to do the role. Is there scope for
specialisation within the role so different professional backgrounds can be accommodated?

The ‘partnership with police” concept from earlier interviews didn’t fit with this
intermediary’s experiences. Need to possibly reconsider approach for future interviews.

Figure 1 — Example memo from my research

According to grounded theory, the data needed to be coded, analysed, re-coded and reanalysed.®®? |
adopted an inductive approach when identifying themes and generating codes. This means that the
coding was data driven, with the codes emerging within the data itself.%®® | began the coding process
with open coding which occurs when ‘conceptual labels are placed on discrete happenings’ and reflects
a ‘process of breaking down, examining, comparing, conceptualising and categorising the data’.%®* More
simply, Urguhart indicates that ‘open coding is about attaching labels to your data [which] are
subsequently grouped into larger codes, as the aim is to build a theory based on them’.%®> Some of my
early open codes were: ‘importance of partnership with police’, ‘lack of support for defendants’, ‘broad
role of communication’, ‘misunderstanding of role by professionals’, ‘need for individualised assistance’
and ‘struggling with court environment’. While | began to compare codes with other codes, | also
compared different participant responses. The coding then became more focused as the codes took
shape and the theory began to emerge. | established links between codes where relationships became

apparent, and some codes were consolidated or merged with others. | also continued collecting data
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during the analysis and re-analysed my data as codes and themes emerged and developed. Some of
the more nuanced codes which were developed by sticking closely to the data were: ‘needing a new
challenge’, ‘training’, ‘role specialisation’, ‘autonomy’, ‘partnerships’, ‘outsider status’, ‘skilling up’,
‘professional rapport’, ‘different processes for witness/defendant’, ‘advisory’, ‘changing culture’,
‘managing people’, ‘intervention’, ‘emphasising neutrality’ and ‘previous profession’. These were
eventually distilled into four core codes of: i) neutrality ii) professionalism iii) participation and iv)
communication. After revising all of the codes again, | realised ‘communication’ threaded into the other
three remaining core codes and could be incorporated within them. As such, the three codes of i)
neutrality ii) professionalism and iii) participation were settled on and are explored further in the

analysis chapters.

5.7 Data Collection

5.7.1 Scoping interview

Prior to commencing my interviews, | conducted a scoping interview with an intermediary in Northern
Ireland in November 2018. This was an important first step in the entire research design and assisted
in planning and modifying my approach to the main interviews.®®® The scoping interview was integral
to the design of my Topic Guide which | subsequently created with the help of the LSE Methodology
Department. It also helped me to identify some of the broad issues involved with the intermediary role
and to ‘test the water’ in terms of interview technique and style. For example, | realised that the most
logical way to conduct subsequent interviews was to ask intermediaries about their role in a clear

chronological manner from initial assessment through to the conclusion of their involvement at trial.

| initially introduced myself as a qualified barrister during the scoping interview, but this created a
noticeable sense of separation and formality. At several points the interviewee spoke about the conduct
of barristers and made comments such as: ‘you know what you are all like!” and ‘that’s just how you
are trained!’. This experience taught me the importance of self-presentation and the potential effect
on the interviewee’s responses to questions. | decided that in subsequent interviews | would explain
my background as a criminal barrister but also clearly explain my motivation for conducting the research
i.e., that the intermediary role is poorly understood and requires more research. | also emphasised my
relatively junior standing at the Bar and the fact that my generation of barristers are often more aware

of the need for careful handling of vulnerable witnesses and defendants. This proved to be an effective
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technique as interviewees could see that | understood the workings of the criminal justice system but

that | was also sympathetic to their role and wanted to better understand it.

5.7.2 Interviews

In qualitative research, interviews are one of the most common methods used to generate data. The
interview can be viewed as the ‘construction site of knowledge’ and the researcher can be regarded as
constituting knowledge through conversation and social practice.®®” An approach to interviewing which
places ‘priority on the phenomena of study and seeing both data and analysis as created from shared
experiences and relationships with participants and other sources’ naturally led me to view people as
my source of data and the interview as the appropriate method.%® Selecting interviews as my method
of enquiry also fits with the notion of ‘intertwining of researcher and participants’ in the co-production

of data and knowledge.®®

Interviewing also fits grounded theory methods particularly well and the resulting data can provide
insights into social worlds, discourses, communications and individual experience.®’® Researchers
seeking theory that is grounded in the data embark on their journey with the hope that participants will
illuminate the topic with their own experiences. In this sense, interviewing is itself an emergent
technique and suited my commitment to allowing the emerging data to shape the direction of the

research.

5.7.3 In depth, semi-structured interviews

The sort of questions | wanted to pose to participants required rich, developed responses and could be
described as ‘in depth’. By this | mean that | wanted participants to describe and reflect on experiences
to an extent that seldom occurs in daily life.®”* Building on Lofland and Lofland’s conception of an
intensive interview permitting an ‘in-depth exploration of a particular topic’, Charmaz and Belgrave
consider that such an interview style should be participant focused.®”? They argue that this form of

interviewing provides an ‘open-ended, detailed exploration of an aspect of life in which the interviewee
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has substantial experience and, often, considerable insight.”®”®> The use of in-depth interviews suited
the fact that | was in a position to formulate some research questions around the topic of intermediaries
and identify potential interviewees, but not much more.®”* This approach also allowed me to get an
initial sense of the subject area and to begin to understand relevant systems and processes. Perhaps
most importantly, | was able to reflect on the boundaries of my own knowledge of the area and identify
what type of information could be gathered through an in-depth interview.®”> By doing this, the in-
depth method allows access to, as well as an understanding of, events that | would not be privy to as a
researcher.®”® Early research suggested that a lot of the intermediary’s work tends to be done in
private, often working with vulnerable people. While | could observe aspects of the work in open court,
| would not be in a position to enquire into the meaning intermediaries attach to their experiences or
how they perceive their work or surroundings. Related to this, it was important to bear in mind that my
research questions revolved around the ‘how’ and ‘why’ of the intermediary role upon which only
someone executing that role could expand. In-depth, intensive interviews are considered better suited
to answering such questions than rigid, structured interviews which offer little to no explanation as to

why patterns of behaviour or opinion exist.®”’

In-depth interviews can be conducted in various ways, but | decided that using a semi-structured
approach was best suited to gaining a rich understanding of intermediaries and their work.5® My
interviews were semi-structured in the sense that they were steered by themes and topics.®”® While
there are no guidelines as to the number of interview questions, the more questions asked the more
structured the interview invariably becomes. | was conscious when preparing for my interviews not to
‘determine the agenda’ and inhibit the ability of participants to tell their stories.®® A semi-structured
interview format may develop during data collection, and this is particularly true when using grounded
theory. For example, my scoping interview allowed me to pursue general themes without many specific,
focused questions and it was important to listen to the interviewee and ask for clarification or more

detail at certain points. More focused interview questions are generally used at a later stage of data
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collection when the researcher has gained more insight and can steer the conversation towards

particular areas.®®!

One important consideration was which location for interview would ensure confidentiality, and a
relaxed atmosphere to develop rapport.®®? One difficulty that arose in relation to intermediaries was
that they do not have an obvious space or work setting. Unlike GPs who work in their own practice or
teachers who inhabit a single school building, intermediaries are relatively nomadic. They are often
required to carry out assessments in people’s homes or hang around courthouses and, even then, there
is scant provision for them compared to lawyers, judges and witnesses. As with venue, the timing of
the interview needed to be chosen with care. | was aware that intermediaries do not work standard
hours and thus planning interviews in advance would pose some problems. Three interviews took place
in around the LSE campus which was convenient for some intermediaries who had a case in London or
had other reasons to be in London. Two interviews took place at a court location due to intermediary
preference. For the remainder of the interviews, | travelled to the hometown of each intermediary and
mostly met in people’s homes or a quiet place where confidentiality could be maintained. For example,
four interviews took place outside in a park when the weather allowed. | maintained complete flexibility
regarding location and timing to fit around each interviewee’s schedule. The four judicial interviews

took place in chambers which provided a private, quiet environment.

While an in-depth interview should resemble a conversation when viewed externally, it can, in fact,
often be a carefully planned event.®® A thoughtfully developed set of guidelines helps ensure that each
individual interview amounts to a meaningful addition to the data and that key topics and questions
are not overlooked in the give and take of discourse.®®* | created a ‘Topic Guide’ with assistance from
the LSE Methodology Department.®® This outlined the key subjects that needed to be covered in the
interview but allowed a degree of flexibility to pursue topical trajectories when required. Considering
the time constraints of each interview, it was best to concentrate on areas where interviewees could

discuss their own experiences and reflections as opposed to theoretical issues.
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5.8 Ethics

Ethical approval was secured in line with the LSE ethics policy. None of the participants in my research
was considered vulnerable and thus ethical approval from the LSE Research Committee was not
required. Instead, my PhD supervisors signed-off my research ethics in line with LSE protocols based on
their intimate knowledge of the project and the participants involved. | also completed a ‘Data
Management Plan’ in line with the LSE’s Research Data Management guidance. This covers the
collection, organisation, use, storage, contextualisation, preservation and sharing of research data. The
purpose of the Plan is to “focus resources, identify responsibilities, and highlight potential problems

with sharing and long-term preservation of research data’.®%

| recorded my interviews with a dictaphone rather than solely relying on handwritten notes. The
advantages of using such a recording device are obvious in that it ensures ‘accuracy, captures colourful
anecdotes and, most importantly, frees the researcher to engage in the interview rather than furiously
attempt to transcribe it’.%%” Many researchers opt against using a recording device for reasons including
the protection of identities and the fear that participants are suspicious or uneasy of such technology.%®
| had delivered a presentation on the early stages of my research to a group of intermediaries in Belfast
in August 2018 and had received permission to audio record their questions and subsequent discussion.
It was clear to me that the intermediaries in attendance were comfortable with the audio recording
and had no concerns with me anonymously using any data collected. | did, however, recognise the
virtues of taking some written notes during the interview. Fujii contends that taking notes can
sometimes encourage people to say more as it suggests that their statements are important enough to
write down.®® Audio files were immediately transferred to a password-protected computer and de-

identified.

The interviews were digitally recorded, and | transcribed them myself to help spot potential avenues of
exploration missed during interview.®® My laptop had full drive encryption and met the baseline
security requirements. These are: explicit password to log on; Full device encryption; Password to log
on or the hard drive encryption key is complex (8 digits minimum length and a combination of upper

and lower case characters, numbers, Non-alphanumeric characters); Actively operates anti-virus
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software; Actively operates a software firewall (enables the built-in firewall option in the operating
system); Keeps the operating systems up to date by installing security patches as soon as they are
released; Keeps other software up to date by implementing security patches as soon as they are
released; Applies a screen saver (e.g. after 5 minutes’ inactivity); Enables the ‘remotely wipe data’
option if available; Exercises reasonable care to prevent the shoulder surfing attack (can consider
applying a privacy screen filter). | also kept a research diary where | recorded my thoughts and
reflections immediately after each interview. | ensured that the notes relating to each interview were
anonymised and are kept away from any personally identifying data. These notes did not contain any
‘sensitive personal data’ as per the Data Protection Act. | keep these notes in a locked filing cabinet in

my own home office to which only | have the key.

During transcription, | removed any references to specific courts or police stations, colleagues, and
names of clients or witnesses in order to keep the identities of the respondents, and those involved in
their cases, confidential. All interviewees were provided with an information sheet prior to interview
and signed a consent form agreeing to their participation in the research.®®! | anonymised each
interviewee and have used the prefix ‘NI-” to identify interviewees in Northern Ireland and ‘E&W-" for
those based in England and Wales. | used ‘CCJ-’" to denote Crown Court judges and ‘MCJ-’ to denote
judges in the magistrates’ court. This anonymisation helps ensure that there is no way to identify a

participant from the information provided during interview.

Most intermediaries are female, which is not surprising since the professions from which they are
drawn tend to be female dominated e.g., speech and language therapy and social work. When in the
field, | was made aware that there are only a handful of male intermediaries in practice. Although |
interviewed three male intermediaries (one in Northern Ireland and two in England and Wales) | have
decided to refer to all interviewees with a female pronoun. This is in order to protect the identities of

male participants who may be more easily identified.

5.9 Limitations

As discussed in more detail below, the lack of interviews with judges in England and Wales is a fair
criticism of the sample. Efforts were made to access the views and perspectives of judges sitting in the
Crown Court and magistrates’ court but the Judicial office of England and Wales refused three
applications. Interviewing more police officers would also have brought different perspectives to the

dataset but, as explained above, the Covid-19 pandemic made this impossible.
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The choice of semi-structured interview as the main research method may be criticised. While
knowledge of the social world beyond the interview interaction can be obtained, respondents may be
‘concerned to bring the occasion off in a way that demonstrates his or her competence as a member
of whatever community is invoked by the interview topic’.%®? Indeed, in Chapter 7 (Paradox of
Neutrality), it is revealed that while intermediaries speak confidently about their adherence to
neutrality, they often transgress it through their practices. This opens an interesting line of enquiry
about how and why interviewees construct their accounts of experiences in the ways that they do.%%
As such, this potential limitation was not only recognised but harnessed in a way that positively

contributed to my analysis of the data collected.

5.9.1 Accessing judges for research interviews

While my interviews were carried out broadly as planned, the inability to interview magistrates and
judges in England and Wales was an obvious limitation in the research. Three separate applications
were made to the Judicial Office for judicial participation as per the relevant guidelines contained on
the website. Disappointingly, despite addressing each issue raised by the Judicial Office in my third

resubmission, no proper explanation was given as to why the research could not proceed.

The participation of judges in England and Wales in my research could have brought important insights.
As the demand for intermediaries increases, there is a serious need for better understanding of the
role’s scope, content and relationship with judges and lawyers. The reluctance of the Judicial Office to
allow me, as an early career researcher, to access judges for empirical research was disappointing.
Limiting access to the judiciary for research purposes to a select group of researchers does little to
address the paucity of research into the intermediary role. The response of the Office of the Lord Chief
Justice in Northern Ireland to my application was much more encouraging. Indeed, | was subsequently
asked by the Department of Justice in Northern Ireland to conduct empirical research into the potential
use of intermediaries in family courts. This sort of collaboration between academics, government

departments and the judiciary is mutually beneficial and must be encouraged.

Finally, cooperation between legal researchers, lawyers and the judiciary is vital to the analysis of the
law, legal phenomenon, and relationships between these and wider society. Legal research is becoming

much more interdisciplinary in nature and is accompanied by an increased use of empirical research
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methods, including qualitative interviewing. Larouche notes the need to ‘recast’ the connection of legal
scholarship with reality, which includes fostering closer ties with legal practice and beyond.®* This

requires a willingness to engage with research projects such as the present one.

5.10 Conclusion

This chapter has explained the design of the research project and the methods adopted to answer the
research questions. It has justified the use of qualitative methods of enquiry and explained the choice
of grounded theory methodology. Grounded theory influenced both how | gathered and analysed the
gualitative interview data in order to generate a theory of the intermediary role and its scope and
content. This chapter has also outlined the importance of reflexivity and the understanding that
perspectives and belief systems influence how a researcher views and works with the data. Strauss
advocates ‘a highly self-conscious approach to the work of research' and | have explained how my own
professional background influenced my approach to the research project.®®® In subsequent chapters, |
reflect on the individual accounts of interviewees and attempt to generate an understanding of the
intermediary role and its position within the criminal justice system. Grounded theory and the
reflexivity underpinning it are central to the co-constructed social realities which are developed and

explored throughout the thesis.5%
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Chapter 6: Professional work - jurisdictions and boundary work

6.1 Introduction

Thirteen years after their introduction through the YJCEA, intermediaries are increasingly visible
throughout the criminal justice system in England and Wales and Northern Ireland.®®’” The nature of the
intermediary’s work involves interaction with numerous actors - many of whom fill established roles,
including the police, lawyers and the judiciary. Despite the differences between these established
actors, in terms of responsibilities and status, they share one commonality: all are traditionally
considered to be ‘professionals’. Definitions of what constitutes a ‘professional’ vary widely but have
tended to centre on traits such as high levels of skill, a recognised body of knowledge and existence of
an organising body.®®® Scholars have tended to view the ‘professionalisation’ of the criminal justice
system as an incremental process with various roles identified by government as requiring greater
accountability, modernisation and improved efficiency.%®® Individual criminal justice roles have taken
steps towards professionalisation at different points and also to different degrees.”® For example, the
push towards professionalisation of the police has been well documented’® and lawyers are frequently
depicted as one of the ‘traditional’ professions.”® Indeed, the ‘court workgroup’ articulated by
Eistenstein and Jacob is a theoretical construct made up exclusively of legal professionals, namely

lawyers and judges.’”®

This chapter helps to answer the research questions by looking at intermediary work in context and
focusing on how the work relationships that intermediaries develop impact its role and status. After
addressing the professional status of the intermediary, this chapter then focuses on the work tasks of
the intermediary and how control over that work is established and maintained. This discussion begins

by recognising the intermediary as an ‘outsider’ to the world of criminal justice and explains the
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(Routledge 2016) 15.
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relevance of this label to the role’s work and its content. The substantive discussion which follows
focuses on two main theoretical constructs. The first is Abbott’s work on interprofessional jurisdictional
disputes which details how professions operate in dynamic social settings which shape and define
individual professional roles and their content. Abbott describes this concept of jurisdiction as ‘the link
between a profession and its work’’% and the ‘central phenomenon of professional life’.”% This
approach considers how jurisdictions are both expanded and defended, and how professionals stake
claims to certain bodies of expert knowledge within an ‘interacting system, an ecology’.’® Jurisdictional
conflicts characterise social processes, but how these jurisdictional boundaries are created, maintained
and are liable to shift can be examined using Gieryn’s conception of boundary work.”®” Boundary work
outlines how professionals demarcate the boundaries which represent status, autonomy and claims
over professional resources. Acting as a resource to legitimise actions and status, boundary work occurs
through strategies employed to impose order and stability around the professional work.”® The chapter
concludes by reflecting on the various conflicts which the intermediary faces in trying to secure and
maintain jurisdiction. It asks if the role’s jurisdictional conflicts will result in a ‘jurisdictional settlement’
whereby intermediaries accept a more limited role with distribution of some of their work tasks among

other criminal justice actors.”®

6.2 The question of ‘professional’ status

The professional status of the intermediary, and what that label may entail, is not clear. The terms
‘professional’ and ‘professionalism’ are used by both the DoJ and Mol when describing the organisation
of intermediaries and the standards expected of their work.”*® Further, the penultimate chapter of
Plotnikoff and Woolfson’s seminal book on intermediaries is entitled ‘A new profession” with the
opening line noting that intermediaries ‘have emerged as a new professional identity’.”** Many,
therefore, seem to take for granted that the intermediary is a professional role. However, this is not
necessarily an uncontentious position. A rich literature on the ‘sociology of the professions’ analyses

professions as modes of social organisation and as the locus for other social processes and dynamics,
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allowing scope for an enquiry into the professional status of the intermediary. Nonetheless, while an
understanding of professional identity is a key component of this body of work, this chapter focuses on
mapping what an intermediary does rather than what they are, as an examination of the content of the
intermediary’s work is best suited to answering the research questions underpinning the thesis.”*? In
fact, seeking to define a ‘profession’ and analysing the intermediary against the resulting definition is
potentially ‘unnecessary and dangerous’, since it distracts from the content of the role’s work and how
intermediaries think about, act towards and ultimately justify their work.”*® As a result, | accept that the

intermediary can be viewed as a professional without enquiring too deeply into what that means.

Relevant to the professional status of the intermediary is the variety of occupational backgrounds from
which practitioners come. Many of the intermediaries whom | interviewed spoke about their previous
professional roles and the experience of bringing their existing skill set to a new work environment.
How these diverse backgrounds may shape, or even hinder, the emergence of a new professional status
is complicated by the fact that many practitioners carry out their role as an intermediary ‘on the side’,
in addition to their main professional role. Indeed, several intermediaries spoke passionately about the

importance of being recognised as professionals and felt aggrieved when this did not happen:

‘[Judges] have started to expect a psychologist or psychiatrist to recommend us. That’s another
problem we have, they are wasting money on a psychological report because they want a
‘professional’ to decide whether we’re needed or not. They’re not recognising us as professionals.’

[E&W-17] [emphasis added]

It does not seem that this view is widely held amongst judges, however. For instance, one magistrate |

interviewed indicated that the intermediary’s status as a professional had been all but secured:

‘Now, everybody is clear they are professional experts who are providing an independent role

within the trial.” [MCJ-2]

This thesis is centred around an enquiry into the role of the intermediary as opposed to the profession,
its structure, organisation and even any ‘collective ideological persuasion’.”** The research questions
underpinning the thesis are concerned with understanding the parameters of the intermediary role,

how it is perceived by other key criminal justice actors but also, crucially, how intermediaries experience

712 See, for example Evett’s view that ‘to most researchers in the field it no longer seems important to draw a
hard and fast line between professions and occupations but, instead, to regard both as similar social forms that
share many common characteristics.”: Julia Evetts, ‘Short Note: The Sociology of Professional Groups’ (2006)
54(1) Current Sociology 133.
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their role. These questions require an analysis of the intermediary’s work within a dynamic social

context rather than treating any intermediary ‘profession’ as a static entity or a fixed social structure.’®®

While this chapter does not seek to question the intermediary’s status as a professional, it is concerned
with whether intermediaries are engaged in what Abbott calls ‘professional work’. It is the conduct of
this work which determines the parameters of inter-professional jurisdiction between the intermediary
and the police, lawyers, judges and others.”'® By drawing on concepts such as ‘jurisdiction’ and
‘boundary work’ we can examine the content and context of intermediary work, the expertise which
underpins it and the interdependent nature of the network of actors in the criminal justice system.
Could such an inquiry be a precursor to a full examination of the intermediary’s professional status?
Quite possibly, yes. But merely labelling the intermediary a professional tells us very little about how
its practitioners are involved in a process of negotiation, conflict and exchange with other criminal
justice actors. Examination of these processes is fundamental to understanding the complexity of the

role and how its content and character are dependent on relational work processes.

6.3 Jurisdictions and boundary work

6.3.1 Jurisdictions

Abbott views professions as operating in a complex system of interdependence and he evaluates the
link — which he terms ‘jurisdiction” — between occupations and their work. The notion of jurisdiction
relates to the ‘control’ occupations assert over certain task areas. In the case of the intermediary, this
concerns how practitioners assert control over tasks, such as assessment, interview planning and
formulation of recommendations in the court report.”!” Later in the chapter, we will see how this
control is effected through the components of ‘diagnosis, ‘inference’ and ‘treatment’. The importance
of the control or ‘jurisdiction” claimed over work tasks is hard to overstate. If, when and how
intermediaries may be said to carry out ‘professional work’ is defined by the jurisdiction they assert

over this work.”*8

The focus on jurisdiction is conceptually useful as intermediaries operate in dynamic social settings in
the criminal justice system with potential overlaps between respective work tasks. For example, Jackson

highlights the expanding role of prosecutors into pre-trial investigatory functions and notes more
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generally how ‘quasi’ roles can emerge when jurisdictions overlap.”*® With specific reference to the
criminal court, Young explains that jurisdictional boundaries of the ‘court workgroup’ are closely
guarded by its members as threats to its work tasks emerge.’? Are the work tasks of the intermediary
susceptible to encroachment from others and does the intermediary similarly engage in encroachment
when staking claims to jurisdiction? This question is key to understanding the nature of the
intermediary’s work and whether the role enjoys ‘jurisdiction” or ‘control’ over it. Abbott’s ‘systems
model” acts as a cogent framework for examination of how respective jurisdictions are both expanded
and defended. Asserting that these jurisdictional boundaries are perpetually disputed, Abbott argues

that this conflict occurs because professions are in constant competition for control over work tasks.”?!

Two main reasons underpin the decision to focus on Abbott’s systems model. Firstly, it is concerned
primarily with the content of the work carried out by occupational groups. This aspect of Abbott’s
model resonates with the rich data | gathered about the intermediary role and the ‘common work’ of
its practitioners.”?? Abbott’s theory is also relational at its core. My interview data tells a story of a new
actor in the hierarchical, ritualistic criminal justice system and explores how resulting conflicts with
other actors are constitutive of the role. Secondly, Abbott explains that his model extends beyond
analysis of the professions and ‘offers a way of thinking about divisions of labour in general’.”?® This
allows for an examination of intermediary work without the need to explore the role’s professional
status. Abbott ignores addressing the issue of when groups can be said to have coalesced into
professions and instead focuses on why new groups may arise and how they disturb the system.’?* The
systems model therefore allows a focus on ‘the contents of professional activity [and] the larger

situation in which that activity occurs’.”?®

6.3.2 Boundary work
The conceptualisation of ‘boundaries’ spans a range of disciplines and is recognised as an integral part

of social theorising.”?® Beyond consideration of how boundaries merely demarcate, Klein urges a more
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inward focus on how boundaries themselves are maintained and may be permeated and
deconstructed.””” An understanding that boundaries are not stable, but inherently contingent and
relational, acts as a useful point of departure when considering professional work. Concepts such as
‘boundary negotiation’ and ‘boundary crossing’ have been utilised in theorisations of workplace

relations and are useful in mapping how the jurisdiction of the intermediary is contested.’?

If Abbott’s concept of jurisdictions explicates conflicts over interprofessional domains, then ‘boundary
work’ is the activity performed in constructing and negotiating the boundaries that mediate interaction.
Changes between professional work tasks (for example, prosecutors assuming some investigatory
functions as explained above) tend to occur most often at the ‘edge of professional jurisdictions’.”?
Examining these boundaries, their edges and how they are crossed, aids understanding of inter-
professional jurisdiction and how it is secured and maintained. Gieryn explains how the concept of
boundary work is widely applicable as boundary demarcation ‘is routinely accomplished in practical,
everyday settings’.”®° It has proven particularly useful when researching emerging groups seeking to
‘communicate their subject [and] establish their own credibility to talk authoritatively about their
subject’.”®! This description fits well with the position of intermediaries as an occupational group.

Building on this, we can examine how the intermediary uses boundary work as ‘strategic practical

action’ to monopolise professional authority and expertise. 732

Both concepts of jurisdiction and boundary work are complimented by ‘knowledge claims’: claims
through which professionals control knowledge and skill which act as ‘important currencies of
competition’.”*®* Knowledge claims play a key role in achieving jurisdictional control and ‘represent an
important vehicle through which professions can rhetorically play out their professional struggles’.”?*
Such knowledge claims, and how they are demonstrated, thread throughout the three components of
professional work discussed below (diagnosis, inference and treatment). How intermediaries perform

boundary work and how they assert knowledge claims within the criminal justice system is key to

securing what Abbott terms ‘exclusive jurisdiction” over their work. This sees occupational groups aspire
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to achieve full control over work tasks which they justify based on expertise and exclusive knowledge.”®
Why is this concept of exclusive jurisdiction important? Firstly, the use of the word exclusive suggests
legitimacy - i.e. that the intermediary has been able to achieve control of its tasks through successfully
persuading other actors of the role’s expertise.”® Further, since jurisdiction is exclusive, movement in
the jurisdiction of one profession invariably affects those of others. Therefore, by securing exclusive
jurisdiction over its work tasks, the intermediary causes disturbances in inter-professional jurisdictional
relations. This ‘chain of effects’ is particularly important to understanding the nature of the
jurisdictional settlement that the intermediary achieves with other criminal justice actors which is

addressed in section 6.8 of this chapter.”’

6.4 Intermediaries as outsiders

The criminal justice system, with the courthouse and the criminal trial at its centre, has been described
as ‘hidden from outsiders’ view’.”®® Despite most hearings being technically open to the public, much
case preparation and inter-professional dialogue occurs in conference rooms, judicial chambers and via
private phone calls and emails.”® The spatial configuration of the court building and the arcane rituals
and language employed by its inhabitants tend to exclude rather than include.”® Perhaps
unsurprisingly, almost every intermediary interviewed identified in one way or another as an ‘outsider’
in this work environment. Feelings of detachment from proceedings and hostility from others were

common and very often recounted with genuine dissatisfaction:

‘It is really hard...and you often feel like a spare part...But where do we belong? We don’t. | feel

really uncomfortable sometimes.” [E&W-7]

Intermediaries gave various reasons for identifying as outsiders, including a lack of understanding of

established rules of procedure as well as the functions of criminal justice personnel:

‘Weird, mind blowing. It is very intimidating and it’s a bit like church, there are rules where you sit,
stand up at a certain time, who you can speak to. | had never been in a court before, didn’t know

the difference between the magistrates’ court and Crown Court. You know, stuff that now | just
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take for granted. | remember those pennies dropping and thinking ‘blimey, | didn’t know that.’

[E&W-2]

‘At the beginning | didn’t know the difference between prosecution and defence, so that gives you
an idea of my understanding of the legal world. There was a lot of reading to do before we had any
training. It didn’t make a lot of sense at the time to be honest...| didn’t have any knowledge, | don’t
have any family members working as lawyers or anything...We had to read the Equal Treatment
Benchbook, the Criminal Order Act, the Justice Act. And | certainly had no understanding of the
police process either, | don’t know anyone in the police so it was a really steep learning curve.” [NI-

3]

Some intermediaries spoke about feeling detached from proceedings despite their involvement being
agreed at a GRH. This included feeling more like a spectator than an active participant and often feeling
their presence was unappreciated or resented. These sentiments were particularly strong among those
who tend to work primarily with defendants.”* E&W-3, one of the few intermediaries who initially
worked exclusively with defendants and then later joined the Registered Intermediary register, spoke
passionately about how negative attitudes towards defendants transmitted to the defendant

intermediary:

‘There’s a lot more resistance for intermediaries for defendants than for witnesses... | feel like
because there is such a push to minimise how involved intermediaries are with defendants, you feel
you are almost analysed and under the spotlight to demonstrate exactly the worth of the
role...There is open hostility sometimes, which you don’t get when you work with witnesses.” [E&W-

3]

Outsiders to criminal justice ‘see the system quite differently’ and often have very different interests,
knowledge and relative power.”** Intermediaries, as the above quote illustrates, feel alienated by the
‘theatre’ (NI-4) and ‘pomp and circumstance’ (E&W-7) of their new work environment. Recognising that
the intermediary initially entered the criminal justice system as an outsider is an important starting
point for the analysis to follow in this chapter. Whether intermediaries continue to warrant this label is

at least partially dependent on how their work is perceived and how they stake claims in the competitive

741 This chimes with Abbott’s work examining social work as a profession and his conclusion that association
with ‘politically controversial’ clients such as ‘criminals, the poor and the mentally ill' damages the group’s
standing: Andrew Abbott, ‘Boundaries of Social Work or Social Work of Boundaries?’ (1995) 69 (4) Social Service
Review 545, 561.
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field of the criminal justice system. The varied occupational backgrounds of the intermediaries |

interviewed are reflected in Table 2 below.

Table 2 — Occupational background of intermediary interviewees

Occupation Number
Speech and Language Therapist 15
Social Worker

Nursing

Occupational Therapist
Psychologist

Teaching

Sign language interpreter

R IRININWW

Using the terminology of Abbott, intermediaries entered the criminal justice system to address a
‘problem’ for which criminal justice insiders lacked ‘effective treatment’.”*® Abbott explains that when
a ‘problem has bewildered a profession for some time...it tends to become fair game for outsiders’.”*
In terms of the intermediary, this ‘problem’ related to the difficulties vulnerable individuals faced when
giving oral testimony. Chapter 3 explained how the adversarial system and the professions that work
within it long struggled to accommodate the needs of vulnerable witnesses.”* Thus, for many, the court
experience was ‘confusing, intimidating and demeaning’.”*® In broad terms, the special measures
introduced by the Youth Justice and Criminal Evidence Act (YJCEA) sought to help vulnerable and
intimidated witnesses give the best possible evidence in criminal proceedings. 4 As further explained
in Chapter 3, the special measures regime may also be seen as part of a broader attempt to address a
legitimacy deficit within the criminal trial. As one of these measures, the intermediary was well
positioned to capitalise on this opening and convert it into a ‘professional problem’.”*® Did this problem
have to be solved by an external agent such as the intermediary? This is an important question when
considering the interdependence of criminal justice actors. Outsiders can be impugned for their lack of
knowledge only if insiders can be said to already possess such a knowledge base.”® It was recognised

as early as 1987, during the passage of the Criminal Justice Bill, that the specialist skills required to help
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elicit evidence from children must be sourced from outside the criminal justice system.”° The ‘lack of
skills among lawyers” meant that whoever was chosen to fulfil this role would almost certainly be an

‘outsider’ to the internal workings of the justice system.”*!

It is worth considering briefly how the intermediaries whom | interviewed talked about the premise for
the role’s introduction and the criminal justice system’s treatment of the vulnerable. Many viewed what
Mulcahy and Rowden term the ‘remote, foreign and elite’ elements of the criminal justice as reified in
the difficulties vulnerable people face.”®? Given their occupational backgrounds, all intermediary
interviewees were acutely aware of the types of communication problems people face, although many
were shocked by the inaccessibility of the language used in court day-to-day. Some intermediaries
admitted to being impressed by the arcane world of the criminal court with one being ‘enamoured with
the romance of it all’ (E&W-7). Responses of this kind suggest a degree of paradoxical reasoning - on
one hand the antiquated world of wigs and gowns was alluring while on the other it was sorely in need
of modernisation. Despite some nostalgic sentiments, there was a consensus among interviewees that

the criminal justice system had failed to adapt to the vicissitudes of courtroom testimony.

With the above in mind, we can now ask: what impact has the introduction of this outsider had on the
pre-existing social structures of the criminal justice system? Abbott contends that when a new entrant
enters such a field there is inevitably ‘jostling and readjustment’.”® Indeed, when a new actor such as
the intermediary appears ‘requiring professional judgement or a new technique for old professional
work’,”>* then the system must necessarily react. The next section considers how the existing
boundaries of the criminal justice system have been disturbed by the introduction of the intermediary

and how the network of actors has responded accordingly.

6.5 Boundary disturbance

The previous section gave a brief insight into the feelings and perceptions of the intermediary as an
‘outsider’. This section develops this analysis and recognises that the introduction of an outsider into a
new work setting causes disruption, upheaval and uncertainty. In the case of the intermediary, its new

‘task area’ threatened to weaken existing jurisdictions throughout the criminal justice system. In the
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words of Abbott, jurisdictional boundaries are perpetually in dispute and the system must ‘absorb’ the

disturbance(s) in seeking to regain balance.”®

The existence of boundaries in the criminal justice system helps regulate inter-professional
relationships as well as allowing individuals to perform their roles within ‘procedurally correct
boundaries’.”® It is a complex social world where both physical and non-physical boundaries dictate
who sits where, who speaks to whom and how much involvement in proceedings individuals will
have.”’ To begin to understand the effects of external influences on the role, it is important to return
to the point that the intermediary identifies (and is identified) as an outsider. These perceptions are
fundamental to understanding how both intermediary roles have adapted and continue to adapt to a
world with firmly established rules and traditions. But when changes are introduced which upset
cultural norms, resistance from established criminal justice actors normally follows. Young describes
how these established actors ‘patrol and defend’ established boundaries.”® This mirrors Abbott’s
notion of competitive struggles for jurisdiction and we can examine how the intermediary as an outsider
acts to disrupt existing jurisdictional arrangements. These themes are germane to how intermediaries
construct and maintain boundaries in order to demarcate their own ‘independent...self-contained area

of knowledge’ and how they seek recognition in claiming jurisdiction over it.”®

As sites of contestation, boundaries demarcate distinctive bodies of knowledge and expertise.”®® The
criminal justice system contains complex social networks in which professionals with claims to specialist
knowledge exchange not only with each other but with clients and the public. The stability of
professional role boundaries within the criminal justice system (and particularly within the court) has
been well rehearsed. Eisenstein and Jacob describe the ‘common task environment’ of the ‘courtroom
workgroup’ where specialised functions are orientated towards shared goals.”®* Boundaries are
collectively drawn which ensures that ‘everyone quickly fits into his accustomed place and in which the
principals readily understand each other’s work. Even novices readily fit into the work routine of a
courtroom’.”®2 The pre-court environment, and in particular the evidence gathering procedures, is also

carved up primarily between the police and prosecution in a way that McConville et al argue amounts
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to the collaborative venture of ‘case construction’.”®® Similarly, Sanders highlighted how the
prosecution prepare cases ‘hand in glove” with the police where boundaries inevitably overlap and
intertwine.”®* The boundaries demarcating the work of individual actors give rise to jurisdictional claims

which, at least according to the workgroup, are mutually recognised in pursuance of collective goals.

For intermediaries to construct boundaries they must stake jurisdictional claims. Abbott defines this as
a claim for ‘the legitimate control of a particular type of work” which entails “first and foremost a right
to perform the work as professionals see fit’.”®> However, a number of intermediaries discussed being
unsure about where the role seemed to fit among the established practices and routines of the criminal
justice system. Equally from the other side, the lack of understanding of the intermediary role and its
function from other criminal justice actors has been a consistent theme in the research carried out to
date.”®® It became clear in my interviews that this made identification and performance of what might

crudely be called ‘intermediary work’ very difficult:

‘It was awkward because the barristers | worked with didn’t have any idea what my role is, | was
not totally convinced by my role, and similarly with police, you were requested but that officer

might not think they need you.” [E&W-6]

‘It was almost like | have landed in this box and nobody has a clue what to do. It was like someone
had dropped me in...There was no lead from the prosecution or from the bench and | was standing
there thinking: ‘how long will | be standing here...” and that was really bizarre...| came away thinking:

‘did they know what my role was and why | was there?’ [E&W-20]

Interactions between legal practitioners and intermediaries in the early stages of both schemes in
Northern Ireland and England and Wales reflected an even greater lack of understanding. Despite the
Registered Intermediary Scheme (RIS) covering both witnesses and defendants from the outset in
Northern Ireland, interviewees found that solicitors were sometimes completely unaware of what an

intermediary was or what the role entailed:
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‘I think there was a definite lack of awareness of what we do from solicitors. One solicitor didn’t
know about RIS and asked me ‘What is it you do again?’ He then said a few weeks later: ‘I definitely

need a Registered Intermediary’ so he made an application.” [NI-6]

Defendant intermediaries in England and Wales found the boundaries of the role particularly difficult
to gauge when dealing with solicitors. In the absence of any specific guidance on the point, many
intermediaries working in a non-registered capacity felt that solicitors struggled with one particular
guestion: how much information about the case does the intermediary need to know prior to an
assessment? Initially, many defendant intermediaries were swamped with mountains of medical
evidence with little idea of their relative ethical position or how much reliance they could place on the

provided material:

‘I have had whole bundles arrive at the office for somebody in a trial in 3 weeks’ time and | have
never met them, never said | can do it, and the trial is in Bristol. | am not going to Bristol for a
fortnight. And there is highly confidential information that just rocks up, so | think ‘GDPR hasn’t
reached the legal world...It's unnecessary..some solicitors seem unable to distinguish or

differentiate what | might need.” [E&W-2]

These examples demonstrate how construction of boundaries posed a challenge as the content of the
role had yet to be developed, shaped and tested through practice. As ‘new players’ in the criminal
justice world, the lack of precedent for the role provided scope for its parameters to be tested.”®’ Similar
experiences have been found among interpreters, for example, who often encounter ‘attitudinal
resistance’’®® to their practices as well as challenges in managing expectations of their role.”® The
autonomous nature of interpreting and lack of prior knowledge of the subject of their assignment also
draws parallels with intermediary work.”’® At its heart, boundary construction is about distinguishing
from other professionals, but both Registered and non-registered intermediaries were initially
constrained from doing so in an unfamiliar environment.””! This contrasts sharply from the norms,
attitudes and common understandings which accumulate and are inculcated in the courtroom
workgroup over a long period of time.””? But it was not just intermediaries who initially struggled with

the parameters of the role’s professional boundaries. Other actors appeared unsure as to how the role
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may encroach upon or challenge their own individual jurisdictional domains. One Magistrate

commented:

‘When it first came out, | can remember a complaint, or an issue being raised in the Crown Court
where a Registered Intermediary had felt they had got a particularly hard time and there was clearly
a lack of understanding of the role from everybody. Everybody had felt that when they looked at it

there was a lack of understanding of the role.” [MCJ-2]

E&W-6, E&W-20 and MCJ-2 were reflecting on the encroachment of a new actor into a system with
well-defined work tasks and boundaries. As Rock explains, there is an ‘abiding preoccupation with the
conflict, danger and threat to confidentiality represented by outsiders’.””®> As a member of the
‘courtroom workgroup’, MCJ-2’s remarks signal an appreciation of the ‘conflict, uncertainty and
inefficiency’ that the introduction of a new actor can engender.””* More generally, these comments
point to concerns and anticipation as to how the introduction of the intermediary role may impact inter-
jurisdictional competition over tasks. Timmermans terms this an instance of a ‘conflictual jurisdictional
relationship” when traditional actors are ‘confronted with the incursions of an emerging profession on
its jurisdiction’.””® Blok et al offer a variant notion of the ‘proto-jurisdiction’ to explicate how professions

navigate ‘emerging task arenas’ by renegotiating work routines among themselves.”’®

But is the intermediary seeking to make claims as to a new jurisdictional task entirely? Abbott explains
that ‘Professions develop when jurisdictions become vacant’ and such vacancy can arise through
creation or abandonment by others.””’ It is difficult to say that the intermediary has filled a jurisdictional
vacuum because others have left to ‘improve their status’ as McKenna suggests.’’® For example, when
elite British solicitors moved increasingly away from property-conveyancing, other professional groups
sought to claim that vacant jurisdiction.””® As noted above, the recognition of the need to improve the
experience of vulnerable witnesses ultimately led to the YJCEA 1999 and the intermediary was just one
of a panoply of special measures introduced. Police, lawyers and judges have always ‘communicated’

with vulnerable individuals, but none have abandoned any discrete jurisdictional task which made way
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for the intermediary role. But it must be borne in mind that the sort of ‘emerging tasks’ that Lindstrom
considers are distributed among locally situated actors who are often collectively concerned with
implementing ‘organizational strategies’.”®® This was not the case with the introduction of the
intermediary. Instead, the inability of traditional criminal justice actors to perform a function
adequately meant that it was deemed either inappropriate or impossible for them to distribute the task
among themselves. It is obvious that the intermediary’s introduction was premised on the expectation
that it would possess a skillset that had not hitherto been utilised in the criminal justice system. We
may therefore say that the new jurisdictional tasks that the intermediary performs came about not

through abandonment, but through an opening created by legislative reform.

Despite the creation of new jurisdictional tasks for the intermediary to assume, my interview data
suggests that the role has a disruptive influence on existing jurisdictions. The intermediary possesses
the ability to stake its own jurisdictional claims but how other actors perceive these claims is central to
their legitimacy. As will be discussed below, the ‘vacancy’ which was created for the intermediary is at
times contested by others who question and scrutinise the nature of the jurisdictional claims the
intermediary makes. What must now be considered is how such claims emerge. Jurisdictional claims
are staked only through the demonstration of an ‘independent and self-contained field of
knowledge’.”8! This serves to legitimise the work and sustain the jurisdiction claimed.”® Just as the
judges and lawyers in Eisenstein and Jacob’s ‘court workgroup’ identify specialist tasks to be executed,
the intermediary role has sought to carve out control over certain tasks.”®® An examination of how the
intermediary claims or holds ‘jurisdiction’ over its tasks requires examination of the content of the role’s
‘professional work’.”® The ‘problem’ which the intermediary was introduced to remedy, i.e. the
criminal justice system’s failure to adequately accommodate the needs of the vulnerable, is shaped into
coherent jurisdictions and resulting claims.”®> These claims are underpinned by three acts of
professional practice which frequently overlap and intermesh: diagnosis, inference and treatment.’®®

The next section will discuss each of these in turn.

780 Matthew Kraatz and Emily Block, ‘Organizational implications of institutional pluralism’ in Royston
Greenwood , Christine Oliver, Roy Suddaby and Kirsten Sahlin (eds), Sage Handbook of Organizational
Institutionalism (SAGE Publishing 2008) 243.

781 Nigel Malin, Professionalism, Boundaries and the Workplace (Routledge 1999) 69.

782 Abbott (n 109) 52-57.

783 Abbott (n 109) 62.

784 |bid 59.

85 Abbott (n 109).

786 |bid 40.

141



6.6 Professional work

What is it that intermediaries ‘do’ as professionals and on what basis can they justify their control over
it? We can refine this question and ask it in a more abstract way: how does intermediary work constitute
a professional field of expertise which amounts to a legitimate area of knowledge?’®” Whether or not
intermediaries operate autonomously in a field which is independent and self-contained is central to
understanding how claims of jurisdiction can be made.”®® The three ‘parts’ of professional tasks
identified by Abbott are i) diagnosis, ii) inference and iii) treatment. Together, these embody the
essential cultural logic of professional practice and constitute the tangible work in which professionals

engage.’®

6.6.1 Diagnosis

Diagnosis is a ‘mediating act’ whereby information is taken into the professional knowledge system and
assembled into a picture that can then be classified.”® For intermediaries, the act of diagnosis takes
place at the assessment stage. The assessment has come to be described as what ‘underpins
intermediary recommendations about adapting questioning techniques and procedures at the police
station and at court’.”®! As discussed in Chapter 7 (Paradox of Neutrality), assessment tends to take
place ‘backstage’ in more informal environments away from the traditional trappings of the criminal
justice system. The first cohort of intermediaries selected and trained by the Home Office were shown
how to compile a court report based on their individual assessment of the vulnerable person and their
communication needs. However, a surprising discovery from my interviews was that Registered
Intermediaries in both jurisdictions spoke of a complete lack of formal training from either the Dol or
Mol on assessment techniques. The four official Registered Intermediary Surveys conducted by Cooper
since 2009 detail the use of intermediaries in court, their interaction with lawyers, judges and court
staff, with almost no mention of what many intermediaries see as the focal point of their role. It seems
that Registered Intermediary training initially focused more on preparing the intermediary for entrance
into the legal world than the practical reality of assessment techniques.’”? Whether this was the
intention or not, familiarising new recruits with the procedures of the criminal justice system was tacit

recognition of their outsider status and the inevitable challenges this label would bring.
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The scope of the intermediary’s diagnostic role is recognised in the official procedural guidance
manuals. The relevant Mol guidance requires Registered Intermediaries to identify whether their
involvement is likely to ‘improve the completeness, coherence and accuracy of the witness’s
evidence’.””® The DoJ in Northern Ireland adopts an almost identical requirement.’”?* This phraseology
allows for a mix of individuals from different backgrounds to perform the role without having to make
a formal medical diagnosis. For many, this contrasts sharply with the requirements of their other
professional positions where such a diagnostic role is crucial. As has been noted above, the eligibility
criteria is different for a defendant intermediary than a Registered Intermediary. For defendants, an
appointment can be made to ensure that ‘every reasonable step is taken to facilitate the defendant's
participation’ in proceedings.”® In addition, the assessment practices of non-registered intermediaries
are completely free from official scrutiny notwithstanding the fact that individuals from a wide range

of backgrounds execute the role.”®

How then is diagnosis conducted? While intermediaries perform their own individual assessment, the
‘end user’ who has requested their services is often unsure of the nature or scope of the individual’s
vulnerability. The police officer or the instructing solicitor will have flagged a potential vulnerability -
albeit based on limited professional knowledge or expertise of communicative disorders.””” Therefore,
by the time a referral reaches an intermediary, an informal type of diagnosis has already taken place. It
was concerning how little those intermediaries | interviewed knew about this process since their
involvement officially begins when they are ‘matched’ to a case by the NCA. Despite evidence of ad-
hoc training organised by some regional police forces, there seems to be no nationally coordinated
effort to determine how intermediary training of police may improve effective screening of individuals
with communication problems. A ‘triage’ system, whereby intermediaries provide telephone advice to
police when screening, has been suggested by Pettitt et al, but has not been adopted by the MolJ or
NCA.”® Unfortunately, even if an issue is flagged by police, there is often such poor understanding of

the intermediary’s function among criminal justice professionals that vulnerable individuals are not
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given suitable support.”®® One of the most problematic examples of this is police officers not knowing
what the intermediary role involves and not requesting their services, even in cases involving very
young children.®® The Mol Procedural Guidance Manual for Registered Intermediaries explicitly
recognises that ‘no set procedure’ for assessments exists and that ‘the form and content...will depend
on the witness’s communication needs and the Registered Intermediary’s skill set.”® This guidance
reflects the reality that intermediaries come from a wide variety of backgrounds and the differences in

approach to ‘diagnosis’ were evident in my data:

‘I's broader than most people initially think... it’s the conversations you have with the professionals
who know that witness, that will inform the needs they have and what strategies might help them
outside the police interview and outside the courtroom, where they are at with their
education...you’re looking at how they’re interacting with whoever has come with them, what
means they are communicating by, how their body language appears, how anxious they are feeling.’

[E&W-15]

‘I have kind of devised my own assessment over the years which is very functional based. So | start
quite big and look at the environment that the person is communicating in now, how are they
coping with distractions, what have they done to manage that environment, what is the impact of
that and if | do it well then my assessment will feel like a chat but | know that | am asking certain
types of questions, there’s a lot of fact finding at the beginning and | will use that information later
in the assessment to test language and how they communicate and what kinds of questions or

vocabulary, grammar might give them a problem.” [E&W-2]

‘It is useful because you can always read up on the nature of the person’s condition beforehand.
Yesterday | was in a police station with an individual who was bipolar who had drug-induced
schizophrenia and who suffered from depression. Now, you could say “Where do you begin?’ but
really you begin by simply saying ‘look, will this person understand a question that is asked of them?
Will they be able to process that and respond in a clear, logical and coherent manner? The only way
to know that is to ask them a question. Then you can add complexity to it until they reach a level

where they can’t cope.” [NI-2]

These three intermediaries hail from different professional backgrounds (social work, occupational

therapy, and speech and language therapy) and demonstrate how the approach to diagnosing
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individual communication difficulties was anything but uniform. This plurality of diagnostic techniques
is not unusual per se, with Abbott recognising the ‘staggering complexity’ often involved with the
task.822 Echoing this, Grimen identifies the theoretical foundations of professional knowledge as
heterogenous rather than homogenous which rarely map onto one single academic discipline.®% That
such a broad range of professional knowledge bases can be accommodated under the unifying role of
‘intermediary’ is, therefore, perhaps unsurprising. Indeed, the need for a heterogenous skillset among
intermediaries is obvious based on how the NCA matching service operates. Cases are matched to
Registered Intermediaries based on four categories of ‘vulnerability’: i) children; ii) mental illness; iii)
learning disability; iv) physical disability.2%* The broad range of skillsets possessed by intermediaries is
represented in Figure 2 below which outlines the individual specialisms. Despite the spectrum of
specialisms, gaps in the intermediary knowledge base still exist. In 2018/2019, a total of 133 requests
lodged with the NCA were ‘unmatched’ due to the unavailability of a suitably skilled intermediary. EQW-
11 explained how, despite her willingness to accept a broad range of cases, her theoretical knowledge
of an applied behaviour analysis programme known as ‘The Picture Exchange Communication System’

or ‘Pic Exchange’ was insufficient:

‘I was quite comfortable working with mental health, with kids who were ASD, with autism. | had a
range so | said from the beginning: ‘look I’'m happy to take any age’ [but] there would be things that
I've had to pass back. There were two assessments that came through where there were children
who used pics, like the ‘pic exchange’, and then | had to hand those cases back. That became evident

before | actually did the assessment... | had to pass the case back for somebody else to do.’

These comments reflect the multidisciplinary theoretical content that constitutes the intermediary role.

In other words, the particular requirements of a given referral from the NCA dictate what theoretical

resources are required for the intermediary to be able to initially make a diagnosis.®%
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Figure 6: Which vulnerabilities are registered as your
specialisms with the registered intermediary scheme?

Schizophrenia

Voice Disorders
Obsessive Compulsive Disorder
Bi-Polar Affective Disorder
Deafness / Hearing Impairment
Personality Disorder

Dementia

Dementia

Other

Physical Disability

Meurclogical and Progressive disorders
Mental Health Issues

Brain / Head Injury (including Stroke)
Depression

Severe Learning Disabilities
Cerebral Palsy

Fluency

Anxiety

Selective / Elective Mutism
Dysarthria / Dyspraxia

ADHD

Language Delay / Disorder
Autistic Spectrum Disorder

Mild f Moderate Learning Disabilities 97 %
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Proportion (%) Base: 122 respondents

Figure 2 — Specialisms of Registered Intermediaries (referred to as Figure 6 in original source)
Source: Victims’ Commissioner, ‘A Voice for the Voiceless: The Victims’ Commissioner’s Review into
the Provision of Registered Intermediaries for Children and Vulnerable Victims and Witnesses

(January 2018) 35.

However, there are inherent risks in the diagnostic process. The way in which individual problems are
classified may damage the professional expertise the intermediary seeks to project. This expertise is
particularly vulnerable when diagnosis is performed weakly and/or not clearly conceptualised. This, in
turn, creates fertile conditions for ‘inter-professional poaching’®® which occurs when intermediary
work is defined by another professional using its own terms.8%” Concerns relating to a lack of diagnosis
uniformity were raised by intermediaries, police and judges. In particular, a number of intermediaries
from a traditional Speech and Language Therapy (SLT) background identified issues about how non-SLT

intermediaries were diagnosing and classifying the problems of vulnerable individuals:

‘A speech therapist writes a report not only as a diagnostic tool but also ‘what should be done to
deal with this’... | know a social worker who has no background in assessing communication. They

would often ring some of us and they were talking about a Down syndrome boy with a learning
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disability. They told me what was wrong with him and they have an innate sense of how to assess
someone, but they just don’t know the terminology. They had that guy down to a tee, but couldn’t

organise it.” [NI-7]

One intermediary with a background in occupational health was acutely aware that her own

techniques did not match up with a typical SLT assessment:

‘[Speech and Language Therapists] are very language focused like ‘12 words in a sentence’ whereas
| don’t really bother with any of that...l usually read a little story and then ask them questions about
it, so | get the chance to test all the language things. | test to see if | suggest something will they go
along with it, | get some people to describe a family member to see if they can generate
information...I've got an assessment of interaction skills which | use quite often which is an OT

assessment about how people interact, focus, articulate and it’s like a score out of 4.” [E&QW-10]

Notwithstanding these comments, most intermediaries expressed real interest in knowing how their
colleagues conducted assessments. But the solitary nature of the role and lack of peer review,
particularly for non-registered intermediaries, means that individualised practices appear common. The
lack of uniformity in diagnosis technigue was highlighted by the police who are the only other criminal
justice actors to see different approaches first-hand. Two police officers made it clear that they doubted
the appropriateness of intermediaries in a lot of cases and questioned their diagnostic methods. When

asked about an intermediary assessment one said:
‘I could have done a better job myself. Anybody can simplify a question, can’t they?’ [PO-1]
Another officer commented:

‘Anybody with a bit of nous can simplify a question. | can ask the same question of you at one level
and the same question of a kid at a different level...You just have to figure out what level they are
at to allow you to ask it...all that is important but none of it is the intermediary, that’s about the
interviewer doing their job properly which is why | have a problem with how intermediaries work.’

[PO-2]

While these comments relate to the act of ‘treatment’ (see below) in terms of how to ask questions,
they also provide an external perspective on the diagnosis component of intermediary work. There is
an implication that diagnosing the extent of a communication disorder ought not be the sole domain
of the intermediary. Recounting her experience of another assessment, PO-2 explained how an
intermediary pointed to parts of her own body to gauge whether a child understood the names of body

parts. PO-2’s explanation of the incident and demeanour implied scepticism of the intermediary’s
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diagnostic techniques. Indicating her unhappiness with the conduct of another intermediary during

assessment of a three year old child, she said:

‘I have raised some concerns. | used one recently that | wasn’t happy with because some of the

things that she did were not correct.” [PO-2]

That the officer then decided to conduct the interview without an intermediary suggests that the
jurisdictional control which intermediaries exert over this aspect of their work is unstable and
susceptible to encroachment. Put more bluntly, the police offer sought to appropriate jurisdiction from
the intermediary when the objective of obtaining an ‘accurate and reliable account’ from the victim
was not seen to be furthered by their involvement.8%® This example is redolent of professional
dominance never being permanently secured and, as Timmermans explains: ‘competing groups can
invalidate any claim for jurisdiction’.8% These attempts appear to be built on a process of ‘boundary
blurring’ where one professional (police) encroaches on the domain of another.8 What appears to
facilitate the initial blurring of boundaries is the fact that there is an element of cooperation intrinsically
involved between police and intermediaries during assessment. This ‘simultaneous cooperation and
conflict’” produces the conditions where the exclusive jurisdiction may be questioned and then
boundaries blurred.®!! Police see how intermediaries assess vulnerable people and identify enough
commonalities of practice to deny the intermediary’s jurisdiction. This blurring does not, ipso facto,
mean that the police are able to operate with the same expertise as the intermediary.®!? Indeed, the
same police who were quick to criticise the diagnostic abilities of some intermediaries accepted that
others were ‘exceptional’ and a genuine asset to the police during interview. In this context at least,
boundary blurring may be contained to specific incidents rather than amounting to a full-scale invasion

of the intermediary’s diagnostic domain.

While defence solicitors must flag potential communicative issues in suspects and defendants, there
was no obvious attempt by these legal practitioners to interfere with the intermediary assessment. The
reasons for this may be numerous, but one that was cited by a number of intermediaries relates to the
subsequent chapter (Chapter 7) on neutrality i.e. many defence solicitors view the engagement of an
intermediary as a distinct benefit ‘because their client appears more vulnerable.” [NI-6]. There seems

to be less desire to undermine the jurisdictional claim of intermediaries over assessment when the role
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is viewed as an ally or an asset. Colley and Guéry found similar experiences among public service
interpreters in their interactions with ‘service users’, such as police and prosecutors.®** These ‘service
users” were often indifferent to notions of impartiality and desired allegiance from interpreters whom

k.84 My data suggests that being viewed instrumentally

they viewed as ‘tools’ to assist their own wor
by defence solicitors in this way makes intermediaries feel that their expertise and theoretical
knowledge is recognised. As has been indicated, reactions from police at the assessment stage were
often starkly different. Police were more likely to view the intermediary as an encroachment on their
ability to plan and structure the subsequent interview as they wished. Defence lawyers, conversely, are
primarily concerned with what is best for their client during interview. Often, it seems, this will involve

asking for the presence of an intermediary by their client’s side during interview.

Ordinarily, a non-registered intermediary will assess a suspect/defendant alone with the instructed
lawyers present, and so the risk of external interference is minimised. This contrasts from other criminal
justice settings, particularly the courtroom, where a process termed ‘workplace assimilation” occurs.
This involves a form of knowledge transfer where other subordinate professionals, non-professionals
and members of related professionals ‘learn on the job a craft version of [a] profession’s knowledge
systems’ 8> This concept is important for both Registered Intermediaries and non-registered
intermediaries and a key question emerges: are other criminal justice actors able to acquire aspects of
intermediary work so as to undermine the role’s exclusive jurisdiction? The above examples suggest, at
least at the assessment stage, that intermediaries are more likely to be vulnerable to jurisdiction
incursion from police than from solicitors. This conclusion reflects a broader theme running throughout
the thesis - that the roles of Registered Intermediaries and non-registered intermediaries are often
experienced very differently by their practitioners. But it may also be significant for the future
development of both roles. If non-registered intermediaries can retain more jurisdictional control over
work tasks than Registered Intermediaries, what might this mean for the sustainability of both roles in
the criminal justice system? The section below entitled ‘jurisdictional settlement’ probes this question

further.

One final point about diagnosis deserves attention, and it is of potentially existential importance for
intermediary claims to exclusive jurisdiction. It relates to the systems put in place by the Mol to ensure

that Registered Intermediaries are sufficiently trained prior to being matched in a case. A senior
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intermediary, who is also a registered trainer, was critical of the Mol recruitment process for new

recruits, claiming that many lacked the basic assessment skills:

‘...as a training team we wondered why we had people on our training course who didn’t seem to
have some of the basics and we looked at the interviewing, why were some people being put
forward for interview? So, we don’t do the sifting, the Mol do it and they don’t know what they are
doing and so we then went even further back and looked at the wording of the interview and that’s
when we spotted they have taken out the necessity of having a degree and being a professional.’

[E&W-7]

E&W-7 accepted that non-SLT Registered Intermediaries would be ‘up in arms’ about her comments.
But her views indicate a fear which many in the intermediary community share: that the credibility and
legitimacy of the intermediary role would suffer should it not be recognised as a profession with
consistent standards. As noted in the introduction to the chapter, many intermediaries echoed this
desire to attain professional recognition. The call for training to be standardised in the way E&W-7
suggests mirrors Abbott’s argument that ‘the more strongly organised a profession is, the more
effective its claims to jurisdiction’ .2 Inconsistency, or indeed incompetence, in diagnostic methods not
only threatens the role’s relative standing but it also damages the ability to isolate
assessment/diagnosis as the intermediary’s ‘exclusive area of jurisdiction and expertise [and] a
legitimate area of knowledge’ .8’ Needless to say, the fact that non-registered intermediaries lack a
recognised training scheme means that assessment technique standards are much less likely to be
consistent and this was evidenced by the responses in interview. In fact, it was a surprise when one
intermediary with considerable experience working with both witnesses and defendants described the

latter work as ‘the Wild West’:

‘The ‘Wild West’ analogy is quite a good one. | love it, absolutely love it. Given the choice if | had to
pick defendants or witnesses | would pick defendants because it suits my personality better. | don’t

like being told what to do and you are much more your own boss.” [E&W-13]

E&W-13 was one of four intermediaries who explained that they preferred defendant work over
witness work. Yet practitioner satisfaction does not necessarily equal strong jurisdictional claims over
work. Based on Abbott’s argument that claims to jurisdiction are more effective when a profession is

well organised, it follows that non-registered intermediaries are less able to compete for legitimacy.
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While E&W-7 identified deficiencies in Registered Intermediary assessment capabilities, training has at
least been updated to ensure basic assessment competencies are met. For non-registered
intermediaries, there is no equivalent organisation to centrally organise such training. While
Intermediaries for Justice (IFJ) maintains a register of intermediaries who are available to undertake
defendant work, there is no membership requirement and indeed many intermediaries decided not to
join. Through an inability to control its members and collectively respond to any threats to its
jurisdiction, non-registered intermediaries seem to lack the ‘cultural machinery for jurisdiction’.!® An
example of the distinction in organisation between the two groups is the ‘Registered Intermediary
Procedural Guidance’ which is published and updated by the MoJ. While affording discretion to
registered practitioners in terms of assessment format, this document nonetheless acts as a reference
point for the diagnostic elements of the intermediary role. The lack of similar guidance for non-
registered intermediaries exacerbates the lack of confidence many feel performing the role. As
Plotnikoff and Woolfson note, the lack of regulation of non-registered intermediaries and their inability
to access standardised training damages the role’s standing within the criminal justice system and may

lead to resistance from other criminal justice actors.®®

As this section has revealed, intermediaries execute their diagnostic function primarily through
assessment of the vulnerable individual’s communication needs. The assessment ‘assembles’ these
needs into a picture better they are placed in the proper diagnostic category.8?° The next section in this

sequence is ‘inference’.

6.6.2 Inference

The second element of Abbott’s tripartite professional work model is ‘inference’. Abbott considers
inference to be the principal component of professional work which ‘takes the information from
diagnosis and indicates a range of treatments with their predicted outcomes’.®?! In other words,
inference links diagnosis and treatment through application of expert, theoretical knowledge.8?? In the
case of the intermediary, the overlaps between inference and treatment are obvious. During the
assessment, the intermediary is required to utilise their professional knowledge to diagnose any

communication problems and decide whether the involvement of an intermediary is appropriate.?3
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While the presentation of the recommendations to the police or the court will follow, the professional

inferences take place at the assessment stage.

The action of inference raises a number of issues related to the intermediary’s professional jurisdiction.
Unlike a doctor who is presented with a patient at a surgery or a solicitor who may meet a client at a
consultation, the intermediary relies exclusively on other actors for the initial details of a vulnerable
individual. In the case of a witness, the matching process overseen by the NCA will pair the Registered
Intermediary with the person based on their experience and expertise. Contact will then be made with
the relevant police officer in the case who will often provide further details and clarify that the
Registered Intermediary has the necessary skill-set. For suspects or defendants, intermediaries are
almost exclusively contacted by the instructing solicitor. Yet, even if a defendant has received a prior
diagnosis, the solicitor may not be aware of this and the opportunity to engage an intermediary at first
instance may be missed. The recommendation to engage an intermediary for a defendant may often
arise out of the defence commissioning a psychological report.8% In reality, the failure of police, lawyers
and others to identify vulnerability early on means that the intermediary may often never become
involved in a case where they are sorely needed.®”® For both witnesses and defendants, the
intermediary is required to make a judgement call, not about the appropriate ‘treatment’, but whether
they are sufficiently skilled individually for the task based on the initial diagnosis of another. This creates

a problem for the intermediary as E&W-20 explained:

‘Recently | had a case allocated to me on the basis of mental health and | made some initial enquiries
of the officer and | formed the opinion that the difficulties that were going to be the barrier to
communication were not the mental health issues which | thought were more suited to SLT and |
recommended that the case be re-matched. | spoke to the police officer and | think this is what
every intermediary should do. | spoke to the officer about my thoughts and said about the referral
coming through on paper but based on my conversation with you which has added to what | knew,
| am changing my mind whether | am the right person to take this case and for these reasons and |
think it would be better matched to someone from a different discipline and a different skill set. So,

| handed it back to the matching service.” (E&W-20)
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In fact, this example gives an insight into the diagnosis, inference and treatment components of the
intermediary role. A police officer had presented a vague case of mental health problems to the
intermediary who sought further information in a bid to diagnose with more certainty. Concurrently, a
self-diagnosis was taking place where the intermediary had to decide if she was competent to assess
the individual. The intricacies of this latter process are understandably complex and rely on the
subjective value judgements of individuals. Focal to this self-assessment is what E&W-20 termed ‘being
absolutely boundaried” as to one’s competencies. As Riesch notes, construction of boundaries
essentially amounts to professions seeking to ‘communicate their subject [and] establish their own
credibility to talk authoritatively about their subject’.8?® By only accepting referrals which match her
skill-set, E&W-20 strengthens rather than weakens her authority and credibility over her work. Further,
this form of boundary work encourages intermediaries to be reflective about their own knowledge
claims and resist spreading their jurisdictional net so wide so as to make it a target for criticism and

possibly attack.

While E&W-20 commendably returned the referral, it seems that intermediaries find themselves in a
veritable ‘Catch 22’ situation. On the one hand, those who accept complex referrals (for which they
may potentially be underqualified) and make recommendations accordingly may conduct ‘too little
inference’ 8’ This involves a seamless movement from diagnosis to treatment. The problem with this
approach is that it becomes an obvious target for poaching by other professions. If there is a routine,
ineluctable link between diagnosis and treatment then why do we need intermediaries at all? The task
could be conducted by existing members of the criminal justice system and the activity would arguably
not warrant specific professional status.22® On the other hand, too much ‘formal inference’ involving
intermediaries applying their professional knowledge to the presented diagnosis in more obscure cases,
is dangerous. This is because of the risk that the overall activity is perceived as a ‘mass of personal
judgements, well informed, but ultimately idiosyncratic’.%® Abbott explains that many of the ‘occult’
professions, such as astrology, historically faced this very issue by adopting the position that every
problem must be handled in its own special way.®° Further, a profession that frames itself in purely

abstract terms faces difficulty in demonstrating what Abbott terms ‘cultural legitimacy’.®!
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The mutually conflicting scenario described above was well understood by every professional group
interviewed. There was a palpable sense of unease among many intermediaries who saw opportunities
for other actors, particularly members of the court workgroup, to undermine the role’s credibility and

legitimacy. One particular quote encapsulates this:

‘| feel that all those dichotomies going on and there is ‘divide and conquer’ and that is how judges

and barristers are going to get you in the end.” [NI-7]

This language illustrates the unease with which many intermediaries regard their role and its
susceptibility to attack. It also aligns with Abbott’s conception of jurisdiction as competition with
malleable jurisdictional boundaries waiting to be capitalised upon by other predatory professions. The
professional activities of individual actors in any system of work cannot be unilaterally defined and
determined but are rather subject to the dynamics of interdependent relationships.8*? Yet, the above
guotes from E&W-20 and NI-7 suggest a cognisance of this threat and a willingness to react. In
particular, E&W-20 places the responsibility on intermediaries to engage in introspection, not just to
ensure more appropriate matching, but to protect the role’s professional jurisdiction within the
‘ecology’ of the criminal justice system.®3 E&W-20’s clarion call can be viewed as a response to the
threat of workplace assimilation which Abbott notes ‘reaches its maximum in publicly funded worksites
specializing in pariah clients - mental hospitals, jails, criminal courts’ .8 This assimilation may involve
the police, lawyers and judges appropriating intermediary tasks based on perceptions of incompetence.
Backen identifies another catalyst for this assimilation: intermediary reports which do not recommend
intermediary involvement at all are never seen by judges or lawyers in a case.®*® As a result, there exists
a skewed view of how the intermediary performs its core professional tasks and, crucially, how they
recommend their involvement. Without seeing reports in which intermediaries justify their non-
involvement, how can judges understand the theoretical knowledge and expertise underpinning
diagnosis, inference and treatment? Many intermediaries interviewed echoed this point and felt that
lawyers and judges were oblivious to their ‘backstage’ role during assessment. Citing previous research
conducted by Communicourt, E&W-17 claimed that 24 percent of all intermediary assessments
conclude with a recommendation of no intermediary involvement. E&W-17 also lamented the judicial

perception of the intermediary as primarily self-serving and ‘on the make’:
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‘They don’t want to know if we recommend [intermediary involvement] because we’re ‘self-serving’
aren’t we? We're appointing ourselves! We’re ‘desperately looking for work’. | could be in three
other courts today. There’s no shortage of work! But they think we are looking for work for

ourselves!’

The above analysis suggests that intermediaries are conscious of ongoing jurisdictional conflicts and are
often prepared to confront them. But beyond individual practitioners voicing their views, can
jurisdictional conflicts be resolved systemically? Abbott notes that in inter-professional jurisdictional
contests ‘the profession with more extensive organisation usually wins.® It is axiomatic that a strong,
coordinated response to threats on jurisdiction requires an organised professional body or, at the very
least, a figurehead. As we have seen in previous chapters, no group of intermediaries currently has such

a body or lead individual.

The act of inference is, according to Abbott, a ‘purely professional act’.®3” As we have seen in this
section, for intermediaries, the act of inference is the link between the diagnosis of communication
issues and relevant treatment and is closely tied to how jurisdictional claims are made and defended.

The next act in the sequence is treatment.

6.6.3 Treatment

The third component of professional practice is ‘treatment’. Abbott’s conception of treatment is self-
evident and refers to methods to remedy problems or complications made apparent from the
diagnosis. Like diagnosis, it is organised around a ‘classification and brokering process’ which gives a
result rather than taking information.®3 Unlike some professions, the intermediary advises the most
appropriate treatment rather than actually administering directly. As such, the intermediary report
constitutes the ‘treatment’ as outlined by Abbott. The treatments suggested are embodied in the
reports compiled for police prior to interview (if involved at that stage) and then later for the court, if
required.®® This latter, and more substantial report, should include the witness’s background, the
‘diagnosis’ from the assessment and ABE interview, the witness’s communication abilities and specific

needs together with practical suggestions about how the witness can best be questioned at court.?*
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These essentially amount to instructions, or ‘practical precepts’ which are premised on academic work

and theoretical principles.?*

Outlining recommendations in the form of ‘treatment’ is a potentially hazardous area for the
intermediary with a risk of ‘outside interloping’ into its professional jurisdiction.®*? In other words, the
efficacy of treatment, as judged by external actors, such as police, lawyers and judges, is critical to how
the intermediary role is perceived and how it gains legitimacy. The quality of recommendations,
whether given directly to the police orally or in written form to the court, was a contentious topic in my
interviews. Whether from taking responsibility for another intermediary’s case or being asked to
provide advice on another’s Court Report, some intermediaries were visibly concerned about the
quality of recommendations. For example, when reviewing another Registered Intermediary’s
preliminary report, NI-7 was shocked to find ’32 points for the police’ to follow in a suspect interview.
This was, in her view, overly complicated and ran the risk of damaging the image and reputation of
intermediaries in general. These fears appear to be well-founded, with police officers critical of
intermediary recommendations that appeared to amount to ‘common sense’. In the words of officer

PO-2:

‘If we train police officers to ask simple questions, stay on one topic and build rapport then they
don’t need a speech and language therapist!...you need police officers with heightened training to

recognise that and do something about it.” (PO-2)

A similar concern, voiced by some judges in Northern Ireland, lamented the generic nature of the court

reports:

‘Sometimes, some of the reports | have had | have thought: ‘I could have worked that out myself’
and that might sound arrogant and | don’t’ mean that. But those are strategies that | think we

already have.” [MCJ-2]

‘They were kind of generic | have to say which detracts from them to some extent because you feel
that it’s a ‘tick-box exercise’. | would like to see something a bit more individual and | think it gives

it more weight.” [CCJ-1]
Another judge responded almost identically:

‘The reports that | have been getting, quite often | find myself apologising as | say to the defence:

‘That all seems to me to be common sense’ and then | always have to apologise because | know
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there is expertise and all the rest of it, but most of us can see when a child is getting stressed and

needs a break.” [MCJ-1]

CCJ-2 conveyed a less critical judicial tone about intermediaries’ recommendations but remarked that
they are ‘usually fairly pedestrian [and] rarely differ’. Yet, the tone of these responses signals a
potentially serious credibility issue concerning the confidence that other key criminal justice actors have
in the recommendations of intermediaries. There were, of course, many intermediaries who had not
experienced any adverse comments or attitudes from police, lawyers or judges regarding their
recommendations. Further, some intermediaries were surprised when the above judicial perspective
was presented, with a number becoming noticeably defensive. One wonders whether a much more
serious discord exists between intermediaries, the police and judges about the appropriateness of
recommendations. A practice that appears to aggravate the situation is the failure to allow
intermediaries to explain their recommendations to the court in a GRH. The requirement to hold a
Ground Rules Hearing (GRH) is contained within the relevant Criminal Practice Directions (CPD),
Criminal Procedure Rules (CPR) and in the Judicial College guidance.?* Plotnikoff and Woolfson found
that only 30 percent of Registered Intermediaries were almost always asked to discuss their
recommendations at a GRH, whereas 95 percent of judges said they almost always invited
intermediaries to discuss key recommendations. This discrepancy is not easily explained but is
nonetheless evidence of a disharmony between judges and intermediaries. Most intermediaries had at
least one experience of no GRH taking place in a case, but when it did the minimisation of their role

was evident:

‘You don’t as a Rl ever get asked for any knowledge, half of the time you don’t get to open your
mouth in a GRH. The longest GRH | had as an Rl was 20 minutes. The shortest was about 30 seconds

and | didn’t even get in the box. It varies very much from judge to judge.” [E&W-13]

‘An effective GRH only needs to be 15mins or something. But | do think | need to be given an
opportunity to speak- that would make it much better. But when the judge says ‘Yes we have read
your report and will follow your advice’ and that’s it, that leaves you no room for questioning
anything because the assumption is you are going to move on to the next thing to discuss.” [E&W-

8]
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While most intermediaries spoke of an improving judicial attitude to GRHs, E&W-2 recounted a

shocking judicial response to her attempt to explain her recommendations:

‘the law has changed and we have to have you here now, but | am not impressed. | have seen your
report, you're trying to tie counsel’s hands behind their back and if you intervene | will hold you in

contempt of court.” (E&W-2)

This quote encapsulates what seems to be at the heart of much intermediary - court workgroup conflict
over treatment. Recommendations in the court report can be viewed by lawyers and judges as no
different to what has been practiced for years, with the intermediary role merely committing age-old
techniques to paper report. This differs from the experience of other therapeutic agents, such as
probation officers, who have become embedded into the institutional arrangements of judicial
institutions such as problem-solving courts.?* For example, research into American drug courts found
that probation officers often wielded a ‘substantially superior level of power when compared to other

court team members’ which in turn substantially influenced case outcomes.?%

My data suggest that the court workgroup is often reticent to acknowledge treatment recommended
by the intermediary. This seems, at least partially, to be based on a lack of understanding of the
theoretical basis of recommendations and a belief that the court workgroup can facilitate
communication without intermediary assistance. These conclusions support the above suggestion that
a discord exists between intermediaries and the court workgroup in terms of how the ‘treatment’

function of the intermediary role is conceptualised and indeed approached in practice.

6.7 Jurisdictional settlement

Intermediaries not only feel like outsiders, but are also conscious of incursions into their jurisdiction
and often struggle with how they can sustain control. What heightens their fears is that, in being part
of a ‘culture change’ towards improved treatment of vulnerable witnesses and defendants, they may
be making a rod for their own back. This notion was first suggested to me by an intermediary in
Northern Ireland who argued that the profession should be ‘working ourselves out of a job’ (NI-2). She

explained how in five or ten years’ time lawyers and judges should have learned sufficiently from the
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practice of intermediaries that the role should be minimised. Many intermediaries whom |
subsequently interviewed were appalled by this suggestion and argued that it betrayed a lack of
understanding of the role. However, there is an alternative analysis of this view. While ostensibly
advocating a narrower, more nuanced role for the intermediary, NI-2’s comments reflect an attempt
to protect the role’s jurisdiction in the long-term. This implicitly involves a form of boundary work in
which, rather than seeking ‘expansion or authority’ into a domain claimed by another professional, the
intermediary goal is ‘protection of autonomy’.®* Unlike E&W-17 and E&W-7, who advocated for
increased intermediary involvement at all stages, NI-2’s comments are suggestive of what Abbott terms
a ‘jurisdictional settlement’ between intermediaries and other actors in the criminal justice system .8
While Abbott details five distinct types of jurisdictional settlement, NI-2 appears to suggest an ‘advisory
jurisdiction’ for intermediaries in the long-term. This involves intermediaries accepting a ‘weaker form
of control’ which involves other actors eventually claiming aspects of the intermediary’s current
jurisdiction.?® As explored in Chapter 1, the amendments to the CPD in 2016 and the subsequent case
of Rv Rashid signalled a restriction to the availability of defendant intermediaries. These developments
could be viewed as evidence of an advisory jurisdiction in practice as judges are expected to ‘adapt the
trial process to address a defendant’s communication needs’.®*® Further, the court emphasised the
‘training and experience’ of the defence advocates who should be expected to carry out the ‘basic tasks’

of asking questions is clear and simple way.®*°

Abbott notes that advisory jurisdiction involves a profession seeking a legitimate right to ‘interpret,
buffer or partially modify actions another takes within its own full jurisdiction’.®>! In practice, this could
arguably involve intermediaries providing more general recommendations about how to facilitate
communication without the sort of ‘hands on’ involvement the role often currently involves. For
example, a written report about the vulnerable individual, which the court could use as it wishes, may
amount to an advisory jurisdiction. The intermediary may not even be physically present at any stage
save for the communication assessment at the outset. Paradoxically, NI-2 views this diminution of the
intermediary’s jurisdiction as inevitable but ultimately necessary for survival of the role. However, the
judges interviewed were largely cautious about the idea that the intermediary’s jurisdiction could be
incrementally allocated to other professions in the form of an ‘advisory settlement’. While some judges

acknowledged that the intermediary had forced the judiciary to be ‘more alert and aware of the issues
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that defendants and witnesses may have’ (MCJ-2), this did not mean that the role should be phased

out:

‘The intermediary is bespoke to that particular client’s needs so whilst |, as the lay person, think |
am terribly clever and think | know a lot about autism and don’t need the expert because | have a
handle on this, when you get the particular individual it's how that condition manifests itself with
that particular person in the particular circumstances and the stress you are going to put them

under. For those reasons you will still need the Rl expertise.” [MCJ-2]

‘It could well be that we get to a point where, if everyone is on the same page, then there is less
need for a Registered Intermediary because the questioning is appropriate and the judges are more
informed about what is appropriate...If we are doing it properly, their role ought to diminish and
they should be self-limiting to a large degree because, as the process accommodates what they are
doing better and as it becomes more familiar, you should see their role reducing. But | would be
worried that we get to a point where we get to a degree of complacency where we say: ‘oh that’s

not needed at all now, we know everything about this.” [CCJ-1]

Professional competition over jurisdiction can produce various outcomes since not every profession
aiming for full jurisdiction will obtain it. If advisory jurisdiction is indeed the outcome of the
intermediary’s jurisdictional disputes, a salient question is whether this amounts to the ‘leading edge
of invasion [or] the trailing edge of defeat’ for intermediary work.2>? At such an early stage in the role’s
development this is a difficult question to answer conclusively. However, crucial to the outcome will be
the intermediary’s ability to communicate its exclusive authority over its workplace tasks and the
acceptability of the role’s professional boundaries to other criminal justice actors. This reality is
reflected in the comments of judges included in this chapter. The generally sanguine judicial perception
of intermediaries and their work appears a good augury for the role’s future in the criminal justice
system. As will be discussed further in Chapter 9, the introduction of new HMCTS Court Appointed
Intermediary Scheme (HAIS), which provides intermediaries for vulnerable court users who are not
eligible under the Witness Intermediary Scheme (WIS), suggests that intermediary presence in the

justice system looks set to expand rather than diminish.

But there is surely a question of legitimacy surrounding the role’s future and, more specifically, whether

the intermediary can demonstrate and convince other actors of its ‘cultural legitimacy’. Drawing
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parallels with Abbott’s work on social workers, my interview data suggest that intermediaries are
consistently struggling to convince police, lawyers and judges of the role’s legitimacy. Just as Abbott
discovered with social workers, there is a risk that the central public legitimacy of the intermediary
derives not from its expertise and theoretical knowledge, but from ‘altruism’.8>3 In other words, the
role is often framed by the caring backgrounds from which most intermediaries are sourced rather than
the specialist function practitioners seek to emphasis.®>* Some of the more recent intermediary recruits
felt that the older generation of intermediaries did little to dispel this image. E&QW-18 talked about
tension between these two factions and how projecting the role as a ‘volunteer’ rather than as a

professional was concerning:

‘They don’t like the fact that there’s quite a few of us who have gone full time with it and like proper
do the job and have made these relationships and we don’t do it as a hobby... we’re not just retired
doing it [because it’s] the right thing to do...There’s a bit of conflict there. | think, whether it’s a
profession or whether it is just being ‘us kind people, and we are just trying to be kind, and are we

trying to help...” (E&W-18)

Aside from such internal divisions which do little to foster a united intermediary front, the struggle for
legitimacy manifests in other ways. One intermediary (E&W-20) explained in interview that the attitude
of the judge and lawyers towards her changed once she obtained her doctorate and formally
introduced herself as ‘Dr X’ at a GRH. She felt that respect for the role increased and that the
recommendations contained in the court report were taken more seriously. This exchange illustrates
the sort of ‘them and us’ divide between the ‘marginal or passive role of court users [and] the active,
central role of the legal professionals in the courtroom’.®* In this example, the granting of a voice to
the intermediary based on a perception of elevated status fits the various theorisations of the criminal
court as hierarchical and organised and run by the elite courtroom workgroup.®*® This was, however,
largely symbolic since the inner zones, or ‘circles’ using Rock’s terminology, of the court are
impermeable to an actor such as the intermediary who is not viewed as sharing the same collective

goals and expectations of the legal professionals.®>” The above example is an outlier and the struggles

853 Abbott (n 109) 561.

854 Although the main sociological accounts of the professions have not been examined in this chapter, Eliot
Friedson’s critical account of the professions focused on when occupational group’s could claim autonomy
legitimately. He argued that dominance and authority, rather than altruism, were markers of professional
status. See: Eliot Freidson, Profession of Medicine: A Study of the Sociology of Applied (University of Chicago
Press 1970).

855 Jacobson et al (n 356) 96.

856 Mulcahy and Rowden (n 474) 247.

857 Rock (n 299); Paul Rock, ‘Rules, Boundaries and the Courts: Some Problems in the Neo-Durkheimian
Sociology of Deviance’ (1998) 49(4) The British Journal of Sociology 586.

161



for legitimacy faced daily by intermediaries better reflect the reality of the role. Notwithstanding
positive signals from some judges and lawyers and the fact that many recent recruits appear to have
settled on the role as a full-time profession, the role’s parameters and claims to jurisdiction have been
shown to be far from settled. Questions remain about how willing the key actors of the criminal justice
system are to accommodate the ‘professional work’ of the intermediary and how disputes over

jurisdictions and boundaries will be settled.

6.8 Conclusion

This chapter has identified how the intermediary tussles for control over its work tasks with other
criminal justice actors. Through diagnosis, inference and treatment the intermediary performs
professional work which is relational at its core. Interaction with other criminal justice actors serves to
shape the role’s content in a number of ways. It enables the intermediary to demonstrate its theoretical
knowledge and expertise in order to persuade audiences of its jurisdictional claims. Equally, other
professionals scope out the role and often question its legitimacy. My data reveal the resistance of the
court workgroup to threats challenging its cultural norms and how the intermediary role often treads
a thin line between gaining acceptance and seeing its jurisdiction vulnerable to encroachment.
Fundamental to understanding the nature of these inter-jurisdictional conflicts are boundaries.
Boundaries act to mediate inter-professional interaction and delineate the intermediary’s tasks, which
is fundamental to understanding how the role is located within the criminal justice system and how its
work is performed. Although the scope of the intermediary role was initially untested and often unclear,
individual practices have seen the construction of boundaries which are continually negotiated
between actors. We have also seen how encroachment on the intermediary’s tasks often appears to
be preceded by the action of ‘boundary blurring’. This was illustrated through intermediary cooperation
with the police at the assessment stage in which joint sharing of jurisdiction eventually led to police

dispensing with the intermediary altogether.

While this chapter has given a snapshot of the intermediary’s professional work, the question of where
these interjurisdictional disputes will lead remains. In other words, what will the resulting ‘outcome’ or
‘settlement’ of these jurisdictional conflicts be? While few intermediaries addressed this point directly
in interview, there was a noticeable sense of fear among the intermediary community about the future
of the role. Intermediaries were acutely aware of their outsider status and that many in the legal
community would welcome a reduction in their influence throughout the criminal justice system.

Importantly, it is before this audience that the intermediary claims jurisdiction and seeks legitimacy and
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so any eventual settlement will depend on the acceptance of the claims which are staked.®*® If the
objective is for the intermediary role to retain its jurisdiction over its workplace tasks, then much will
depend on how inter-professional disputes over jurisdictions are settled and how associated

boundaries are negotiated.
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Chapter 7: The paradox of neutrality

7.1 Introduction

So far, we have seen that the scope of the intermediary role is contested with its parameters in need
of clarification. While the relevant procedural guidance from the MolJ and DoJ puts some flesh on the
‘bare bones’ of s.29 YICEA, case law reveals how a standardised depiction of the role is elusive.®*
Notwithstanding the need for clarity, the intermediary is consistently represented as a normatively
impartial, neutral and objective role.®° As an ‘Officer of the Court’, the role shares a responsibility for
the administration of justice and the proper functioning of the judicial system.®®* This chapter examines
the neutrality of the intermediary role and problematises the value of neutrality as a core tenet of
intermediary practice. During my interviews, it became evident that the relationship between
intermediaries and the neutrality underpinning their work is complex, poorly understood and
somewhat ‘taboo’. O’Mahony et al have written about the developing occupational identities of
intermediaries and the challenge of reconciling the role’s neutrality with different professional
backgrounds.?®? This theme, however, has not been developed in the subsequent literature and
numerous questions remain. What exactly does it mean for an intermediary to be neutral? How do
intermediaries navigate situations that call their neutrality into question? Can the imperative of working
neutrally hinder the role’s objective of ‘facilitating communication’? These are salient questions that

should cause one to think critically about the contours of the intermediary role.

This chapter centres on the key finding that intermediaries are embroiled in an ongoing struggle about
how the principle of neutrality is conceptualised and negotiated. Generally, there is a strong
commitment to these normative principles among all intermediaries, whether registered or non-
registered. However, when their practical application is examined, it is evident that the role can
transcend that of an objective conduit as framed by the relevant procedural guidance and echoed in
the case law. | have termed the tension between these two sides of intermediary practice ‘The
Neutrality Paradox’. Conceptualising the role as narrow in scope and hermetically sealed from the

emotionally charged cases in which intermediaries are involved appears illusory and disconnected from
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the reality of actual practice.® More specifically, intermediaries | spoke to are committed to the
objective of facilitation of communication which often sees them override the official rubrics of the
profession to ensure that the individual needs of vulnerable people are met. This involves prioritising
their own judgement over the official stance of complete objectivity and involves reconceptualising the
boundaries of their own neutrality. In this chapter, this is explored using the Bourdieusian concept of
‘illusio’. lllusio relates to a collective belief among members of a ‘field” in the value of taking part in
collective struggles.® Drawing on metaphors of game and game playing, the concept captures how
members feel invested in the game being played and how they are motivated by its stakes.®®> When
applied to the intermediary role, we may use illusio as an explanatory concept to examine deviations
from the expected performance of neutrality. How and why intermediaries demonstrate indifference
or lack of commitment to these values is instructive to understanding the role’s scope in practice.
Reflecting on the strength (or weakness) of the illusio generated by intermediaries helps locate the
intermediary within the social world of the criminal justice system. If the core tenet of neutrality is not
considered an intrinsic value by intermediary practitioners themselves, this may have significant
implications for the role and its practice more generally. Examining the intermediary role through the
prism of neutrality also reinforces a key theme emerging from my data: the roles of Registered
Intermediaries and non-registered intermediaries are qualitatively different. It is axiomatic that
intermediary involvement differs when working with a defendant compared to working with a witness,
but this chapter shines a light on how these differing demands impact, and are impacted by, the

principle of neutrality.

Examination of the neutrality paradox is important for intermediaries when reflecting on and coping
with the tensions and challenges involved in their work. It is also relevant for criminal justice actors such
as lawyers and judges who interact with intermediaries and seek to better understand the scope and
content of the role. Finally, the issue of intermediary neutrality is relevant for policy makers in terms of
how the role is organised, governed and detailed in the relevant legal rules and procedural guidance.
For example, in 2022 the HMCTS awarded contracts for the provision of ‘Court Appointed Intermediary
Services (HAIS)’ for vulnerable individuals who fall outside the remit of the MoJ’s existing intermediary
scheme.?®® As intermediaries are introduced into new justice settings, understanding of the role’s

nature and scope becomes increasingly important.
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7.2 Exploring the normative basis of neutrality

Neutrality is recognised as one of several critical dimensions of procedural justice and is closely linked
to the concept of legitimacy.®®’ As discussed in Chapter 3, in order for criminal justice institutions to
operate effectively they must hold legitimate authority in the eyes of those they serve.®% The view that
the criminal justice system must constantly demonstrate its legitimacy to the public reflects the
imperative that decisions are seen to be taken in a ‘genuinely unbiased and neutral way’ 2%
Intermediaries in England and Wales and Northern Ireland are required to adopt and maintain a neutral
position in all aspects of their work.8® Although similar schemes established in Australia and New
Zealand operate slightly differently in some areas of intermediary practice, they retain neutrality as a
core tenet of the role.®”! However, varying definitions of the terms ‘neutrality’ and ‘impartiality’ exist.
While the terms are viewed as distinctive by some academic commentators, others use them
interchangeably. For example, in the field of mediation, impartiality often connotes a freedom from
favouritism and even-handedness, with neutrality more concerned with decision makers not taking a
position regarding the dispute or the parties.®”? Indeed, the updated Registered Intermediary
Procedural Guidance of 2020 published by the Mol exclusively uses the term ‘impartial’ whereas
previous versions relied on both terms at different points.2”® In any case, a significant deal of overlap
exists between the usage of the terms in the criminal justice literature.®’% Considering the variance of

definitions, the term neutrality for the purposes of this chapter refers to the objective, non-biased
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status of the intermediary as an officer of the court.®”> This means that intermediaries act

independently of the defence or prosecution.®®

Within the criminal justice literature, discussion of neutrality and impartiality has often been dominated
by a focus on adjudication.?”” Both neutrality and impartiality are central to conceptions of judicial
legitimacy and judicial authority.®”® Even within the jurisprudential debate between legal positivism and
natural law, judicial impartiality is a shared concern of any theory of legal regulation.®’” Perhaps
surprisingly, the impartiality of the prosecution within the English legal system has received relatively
little academic critique.®% The majority of academic research has taken place within the context of the
American judicial system, much of which focuses on prosecutorial discretion as well as the vexed issue
of politicisation.®! The English courts have, however, recognised the position of the prosecution within
the adversarial system as that of a Crown representative overarchingly concerned with the
administration of justice.®¥ Similarly, as a ‘Minister of Justice’, the prosecutor does not bear the
responsibility of securing a conviction at all costs, rather they aim to secure a result to which ‘on his
view, the evidence fairly leads; his methods and his motivation should be dispassionate’.® Sanders has
questioned this normative depiction of the prosecution as neutral and argued that, in practice, it
represents police interests as enthusiastically as defence practitioners do their clients.® The practices

of the court workgroup, particularly in the magistrates court where speed and efficiency are the
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essence of summary justice, produce legitimate questions about how achievable ideals of neutrality

really are.8®

Outside of the court workgroup, the position of the court interpreter is a useful analogue when
examining the neutrality of the intermediary. Despite the differing interests of the parties within the
adversarial system, court interpreters are required to adhere to the principle of neutrality at all times. %8¢
The traditional, positivist Anglo-American conception of the interpreter is that of a ‘linguistic conduit’
limiting itself to faithful, verbatim translation of what is said in court.®” This model has received
sustained criticism, much of which has focused on the disconnect between theory and practice. For
example, Angellini questions the conceptualisation of interpreters as passive translation machines and
points to their status as ‘social beings who are subject to the interplay of social factors, institutional
constraints and societal beliefs.’® This is linked to the argument that interpreters, as experts in
facilitating intercultural communication, must be afforded some leeway in ensuring that this objective
is achieved. These critiques recognise that the role is not merely tasked with providing communication,
but effective communication, which never takes place in a social vacuum.®° Rudvin explains how the

notion of a wholly neutral interpreter is difficult to sustain:

‘If the interpreter is an active protagonist in the interpreting encounter, constantly making decisions
— subjective decisions and fruit of individual interpretation — s/he can hardly be a transparent entity
through which some assumedly fixed meaning passes, crosses linguistic systems and comes out the

other side ‘untouched’.’®®°

Despite the lack of academic attention given to the normative basis of the intermediary‘s neutrality,
drawing parallels with the court interpreter is a useful starting point. The value attached to neutrality
in both roles appears broadly the same: any allegation of partiality or undue proximity to either the
prosecution or defence is capable of undermining judicial proceedings. Both interpreters and
intermediaries participate in interpreted events between individuals and the criminal justice system
e.g., during police interview, consultations with lawyers or during court testimony. There is

concordance between the ‘dynamic’ view of language in the interpreting literature and my interview
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data which reveals intermediaries seeking to facilitate communication but often struggling with how to
effect this within the constraints of their neutrality.®! Dynamic interaction views language as a
communication system in which each participant presents themselves to the exchange, and the
outcome is regarded as a result of combined interaction.?°> My interview data, explored below, reveals
that the formal recommendations which intermediaries make, as well as the more informal, often
unrecognised steps they take to facilitate communication, stem directly and inevitably from their own
interpretation of communicative situations. These interpretations can - at least in theory - never be
finite or fixed but will necessarily be the result of a hermeneutic process.®® From a sociological
perspective, a ‘thick’ understanding of the intermediary’s conditions of practice and social interactions
is central to an analysis of its neutrality.2* In short, it is contended that the role’s neutrality is
intrinsically relational and functions ‘interactively and dynamically’ based on the social norms and rules
of particular criminal justice settings.®%® This is a critical point of departure for the analysis in this
chapter, as neutrality is recognised as contextual and multifaceted. More broadly, this supports the
argument that neutrality should be viewed as a ‘process’ rather than an inherent quality - a point

further developed in the section below entitled ‘Reconceptualising Neutrality’.

The next section explores Bourdieu’s conception of the social world. It introduces the ideas of ‘habitus’,

‘field” and, most importantly for the purposes of the present chapter, ‘illusio’.

7.3 Bourdieu’s Social World

This chapter focuses on Bourdieu’s concept of ‘illusio’, specifically in relation to the principle of
neutrality. However, an examination of illusio must necessarily recognise two other central organising
concepts of Bourdieu’s work, namely ‘field” and ‘habitus’. Collectively, these concepts reflect the
dialectic dimensions of objectivity and subjectivity in the social world and help facilitate analysis of their
relational construction.8®® While the perception and classification of the social world is central to
Bourdieu’s reflexive sociology, he was also concerned with the existence of specific ‘fields” within it.
Bourdieu developed a framework to explain how power and knowledge interact in particular areas of

society that are relatively autonomous ‘fields’.8 He argued that each of these fields is a specific
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microcosm with its own logic, characterised by specific rules of action. Within a field, behaviours and
social relations become routine and concretised over time and actors become subjugated to the
predominant social order.8% To think in terms of field is to think ‘relationally’ Bourdieu explained, and
the limits of the field are ‘always at stake’ .8 Fields and the social spaces which constitute them do not
amount to an ‘objective’ structure, but instead form a structure which is subjectively constructed by
individual and collective practices. It is interesting to note that Bourdieu rejected much of the standard
theories of the ‘professions’ and instead recommended the concept of field as an alternative analytical

tool.®® This would allow, he contended, for ‘the full reality it intends to capture’ to be accounted for.?%

Drawing on Bourdieu, we view social organisation as a system of relationships composed of invisible
structures. The metaphor of the ‘game’ is used to illustrate the concept of the field and the role of
habitus within the game.®®? Habitus is presented as a ‘structured system of dispositions’ formed in
relation to individually perceived conditions of existence.?®® In other words, the habitus refers to an
individual’s set of quotidian thoughts and practices that are learned socially and taken for granted.
Rather than being viewed as a collection of attributes or inherent characteristics, the habitus is a
mediative frame of reference that has the imprint of objective social structures and generates the
observed views and practices of agents.®®* It implies that subjects or agents are socially produced in
states occurring prior to the system of social relations. The habitus is, therefore, a framework through
which the world is perceived and which determines one’s actions within it. As a cognitive map, it guides

and evaluates an individual’s choices and options and habitual ways of performing routine tasks.%%

As an increasingly common feature of criminal trials and the criminal justice system more broadly, the
intermediary and its work constitute a field. Viewing fields as networks of agents occupying symbolic
social spaces with each possessing unique attributes and power dynamics enables us to locate the
intermediary within the social world of the criminal justice system.®® The physical manifestations of
the field, including the courtroom, consultation room, police stations and interview suites, are all social

spaces where conflict and struggle play out between the intermediary and other criminal justice actors.
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For example, more peripheral criminal justice actors, such as interpreters, also inhabit criminal justice
settings but adhere to their own internal logic and principles of organisation.®®’ Each of these ‘subfields’
is imbued with its own ‘doxa’ — an established order which engenders an unconscious, ungquestionable
acceptance of the status quo.®® To be able to participate in a field, an individual must be conscious of
the ‘rules’ in play and have ‘the minimum amount of knowledge, skill or ‘talent’ to be accepted as a
legitimate player’.°® The ‘rules of the game’ which relate to the intermediary are developed below in a
discussion of illusio, but it is clear that the intermediary role emerged because a knowledge/skills gap
existed among traditional criminal justice actors.”'° Having identified the intermediary’s ‘field’, it follows
that the role is strongly influenced by its habitus. This habitus is objectively structured by the role’s
relative position in the field but also by the subjective experiences of individual practitioners which are
orientated by their perception and classification of their social world.”** We are concerned here with
how adapted the intermediary’s habitus is to the field and its ‘predisposed way of thinking, acting and
moving in and through the social environment’.®? How the intermediary presents itself to other
criminal justice actors, most of whom have more established roles and are familiarised with criminal
proceedings, is constitutive of its habitus. All criminal justice actors apprehend the social world of the

criminal justice system through their own habitus and the intermediary is no different.

Finally, the concepts of ‘field” and ‘habitus’ are inextricably linked to ‘illusio’”. How the field functions
and is conditioned is reliant on the collective belief of its members, demonstrated through participation
in internal struggles.®'®* By demonstrating a ‘visceral commitment’ to their membership of the field,
members take an interest in its stakes and are taken in by it. This is what Bordieu refers to as ‘illusio’
which is created through repeated action and routines and represents an unreflexive commitment to
reproducing and enforcing the rules of the game.®* In this chapter, | use illusio as a conceptual tool to
explore what | have termed the ‘neutrality paradox’ of the intermediary role. As briefly discussed above,

examining neutrality can be conceptually problematic, particularly when the principle is viewed as
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integral to the intermediary role.’®® The neutrality paradox centres on the internal struggles and
apparent contradictions which play out in how intermediaries practice their neutrality and ultimately
justify their actions. It reflects the strong attachment intermediaries have to the ideals of neutrality on
the one hand and their willingness to view these principles as malleable and open to
reconceptualisation on the other. This dynamic allows one to critically examine neutrality as a core
tenet of the intermediary role and to question its conceptual underpinnings. Firstly, we examine how
neutrality as a ‘locus of tension’®*® within the intermediary role is partly revealed through

demonstration of its ‘congruent illusio’.

7.4 Congruent lllusio

Bourdieu contended that membership of a particular field involves a belief in its claims and compliance
with the ‘necessities of the field’.°'” Here, we focus on the core principle of neutrality and the extent to
which intermediaries view the principle as a necessary, non-derogable component of their work. We
examine whether, and to what extent, intermediaries adhere to their official stance of neutrality ‘and
do not question its underlying principles’.®*® This examination is concerned with how invested
intermediaries are in maintaining and reinforcing their neutral status and whether they are engaged in

reproducing the ‘doxa’ i.e., the presuppositions of the game through their illusio.

In almost every interview with intermediaries, the issue of neutrality arose, not through a question
posed, but rather from interviewees describing their work: ‘I am there as a neutral party’ (E&W-3), ‘Our
role is neutral’ (NI-3), “You have to be very mindful that we are neutral’ (E&W-16), ‘You have to be a
neutral person or you can’t do the job properly’ (NI-1). Unsurprisingly, a focal part of initial intermediary
induction and training in both England and Wales and Northern Ireland emphasises the neutrality of
the role and thus the value appears ingrained in new recruits from an early stage. In this way, the illusio
surrounding the neutrality of the intermediary is viewed as what Bourdieu called a ‘precondition for
successful entry into the field’.°* In other words, the consistent mentioning of neutrality reflects the
collective belief that this is a necessary part of the role. NI-7 and NI-3, both intermediaries in Northern

Ireland, explained this:
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‘I remember from the training that we need to be there with a poker face and we need to keep a

professional hat on and sometimes it is difficult.” [NI-7]

‘...in our training we were just told about the whole neutrality, the importance of that... we were
given guidance as to where you are supposed to stand for Ground Rules Hearings and things, we
are supposed to be at the back sort of and you try to sit maybe in between but more often than not

| am called up into the witness box.” [NI-3]

These comments are redolent of the illusio implicitly assumed by all who undergo intermediary training
and subject themselves to the rules of the game.??° Yet, when examining illusio, we are primarily
concerned with the subjective reality of the field and how its rules have been internalised by members.
This involves examining whether intermediaries get caught up and taken in by the game to the extent
where they take their neutrality for granted. It is at this point we can begin to clearly see one side of
the ‘neutrality paradox’ develop. My interviews reveal that intermediaries express a high degree of
compliance with the official line requiring strict adherence to the oath of neutrality. More strikingly,
the individual reflections that emerged from the interviews never seemed superficial or perfunctory.
On the contrary, interviewees often took the time to carefully explain and justify the rationale behind

their neutral stance:

‘You are there for the courts, you are there to help the barristers ask questions in a way that
somebody understand and you are there to ensure that person can give information and answer
the questions in a way that is understood, so you are there for that two way process...and you are
more like a vehicle, an instrument to support that...that’s why we work for the court. We are not
there to support that person to give their story or their version of events, you are there to make

sure the court process flows.” [NI-1]

Itis important to be reflexive and introspective about such responses. As a researcher examining issues
in the criminal justice system, | am a player in the broader field. Regardless of how interviewees
perceived me individually, it is possible that they viewed me as someone who was actively looking for
instances of their neutrality being compromised or, as Goffman termed it, a slip of the ‘mask’ which
individuals wear during a performance.”> When faced with questions about their neutrality,
interviewees reaffirmed their belief in its virtues as if reading from an official script. The cost of their

integrity being called into question appeared too high and no interviewee spoke of the neutrality label
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being a burden or a hindrance.®?? This reflects the investment which intermediaries make in their
neutrality, as opposed to being indifferent to it. While the analysis later in this chapter questions how
committed intermediaries are to performing neutrality in practice, it is apparent that an impression of

attachment to the principle is viewed as crucial for the role’s credibility among other actors.*

Intermediaries were more vocal describing situations when their neutrality was questioned. Although
not a common occurrence, some occasionally receive such accusations, explicitly or implicitly, from
other criminal justice actors. When this occurs, intermediaries distance themselves from the ‘ataraxy’
that characterises other uninvested players in their respected fields.”?* In other words, intermediaries
often appear annoyed that their stake in the game is questioned and that their attitude to neutrality

may be viewed as one of ‘indifference’.°* E&W-1 expressed this position strongly:

‘There was one barrister who, let’s say, accused me of ‘over-egging’ things in my report because |
had sympathy for the defendant which is really offensive. | was really, really angry because it is
offensive because | am there as a neutral party and because it is calling into question the integrity

of my opinion and my response was that | categorically disagreed.” (E&W-1)

More common than explicit questioning of the role’s neutrality was the perception that the police or
defence legal representatives may seek to bring the intermediary on board or into a particular ‘team’
(E&W-14). This seems to happen most frequently at court when defendant intermediaries often spend
long periods with the defendant and their legal representatives. In Northern lIreland, where
intermediary appointments are generally for evidence only, it is not surprising that this appears to
happen less. Further, the DoJ explicitly prohibits intermediaries from attending consultations between
the defendant and his/her lawyers.??® Social encounters between intermediaries and other actors
present an opportunity to reaffirm the attachment to neutrality and demonstrate a strong illusio. In
this sense, intermediaries can identify and conserve the principle of neutrality as capital which is
uniguely generated in their field.%?” E&W-20 explained how maintaining the illusio translates into

practice:

‘...If you’re seen to be in and out of these meetings, consultation rooms and you’re seen to be going

in and out of there. | have had counsel say negative things about police to me and it’s those sort of

922 Erving Goffman, Interaction Ritual: essays on face-to-face behaviour (Pantheon 1967) 261.

923 pierre Bourdieu, The Rules of Art: Genesis and Structure of the Literary Field (Stanford University Press 1996).
227-228. This also links in with the conclusions reached in Chapter 7 as intermediaries strive for exclusive
jurisdiction and legitimacy through the approval of other criminal justice professionals.

924 Bourdieu and Wacquant (n 898) 116.

925 |bid.

926 DoJ (n 59) 26.

927 Bourdieu (n 112) 153.

174



things that can breach those boundaries and you’ve got to be very, very clear in the intermediary
role about that. | am not here for that discussion, | am here to facilitate communication. It's a
difficult area being a human being, being absolutely non-partisan in your role and being explicit

about what you can and cannot do.” (E&W-20)

Many intermediaries commented on the need to proactively ‘perform’ neutrality and also be seen to
do so. In Bourdieusian terms, this fosters a visceral commitment to the game and rationalises the
participant’s investment in it.°?® It is the illusio that helps explain why intermediaries submit
unequivocally to the underlying principles of their neutrality and proceed to externalise it.”?° In some
cases, this operates as a defence mechanism to protect the role from any accusations or perceptions

of partiality. E&RW-17 explained how engaging with the so called ‘other side’ of the case is crucial:

‘I make a big point of arriving in court on the first day and finding the prosecution barrister to say
hello. Because if you don’t do that, and they see you all the time walking around with the defendant
and his team, then you look like you're part of the team. So, for instance, | always make sure that |
sit halfway when | am sitting on the back of the benches, | sit halfway between the two. | don’t’ sit

behind the barrister.” (E&W-17)

This deliberate positioning of oneself in a neutral space was a common theme in interview. It appeared
most pronounced in Northern Ireland where intermediaries were firmly of the view that the role
operates independently of any side in the criminal process. A strong attachment to the ideal of
neutrality was apparent from all Northern Irish Registered Intermediary interviewees. NI-2’s comments

exemplify this position:

‘l am not beholden to anyone. | am an independent provider of a service and | work to my standard...
| am not working for a lawyer, | am not working for the police. | consider myself to be an officer of

the court and, as such, an officer of the criminal justice system.” (NI-2)

Another Northern Irish intermediary, NI-4, discussed how the suspect interview at the police station

serves as a good place to ‘practice our neutrality’. She continued:

‘I think it’s very important to make it clear that either verbally or non-verbally | am neutral here.
I’'m not on anybody’s side... In terms of neutrality, | think that our non-verbal language can speak

as loud as things that we do say.” (NI-4)
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In England and Wales, one phenomenon which encapsulates the notion of a congruent illusio relates
to the preparedness of intermediaries to work on both sides of the ‘two tier’ system during the same
trial. In other words, as an independent communication expert, an intermediary could be appointed to
facilitate communication for a number of individuals rather than being appointed to one witness or
defendant. There is currently no provision for such an appointment in the legislation, Criminal
Procedure Rules (CPR) or Criminal Practice Directions (CPD) and is instead a case management issue for
the sitting judge. This practice, of which three interviewees had direct experience, may be described as
‘crossing the court’. This term was coined by E&W-7 who had been asked by the judge to assist a
vulnerable defendant after the commercial organisation providing an intermediary withdrew.*® E& W-
7 admitted feeling initially unsure about the idea but rationalised that ‘the job was no different, sitting
next to the witness, listening to the questioning, reading questions, intervening, simplifying the
language’. E&W-7 went on to explain in more detail why her decision to ‘cross’ the court was justifiable

and, ultimately, utilitarian:

‘I think | can switch from one to the other. Some intermediaries think that is unethical. If the court
has agreed and | have been asked to do that, | can’t see why anyone is going to object. | am just
there assisting the court and if a whole case is going to collapse because of an invoice they don’t

want to pay!” (E&W-7)

The topic of crossing the court prompted other intermediaries to reflect and evaluate their attitudes
towards the role’s neutrality. This often revealed a sense of ambivalence. While there was a recognition
that assisting communication should transcend notions of ‘sides’, interviewees generally concluded
that it would not be good practice and was best avoided. It was argued in Chapter 3 that intermediaries
can help legitimise the criminal justice process, but the practice of crossing the court could possibly
have the opposite effect. Despite intermediaries in Northern Ireland routinely working with both
defendants and witnesses, one magistrate considered that an intermediary crossing the court could
prove problematic ‘in a sensitively charged case...[and would be] best avoided if possible’ (MCJ-2). It
was suggested that vulnerable witnesses may struggle to cope with seeing the person with whom they
have developed a rapport now sitting with the accused (or witness). As E&W-15 explained, the risk of
the witness (or defendant) feeling let down by such a practice may be more than merely cosmetic and

could adversely affect the ability to communicate:

‘It would depend on that witness and if they would have that knowledge before giving evidence or

at all because | think it could jeopardise them and the support | give to them if they saw me on the

930 This seems to be a relatively common occurrence due to the policy of one commercial provider to provide
intermediaries for full trial appointments only. For judicial comment on this policy: see R v Biddle (n 74).

176



‘other side’ because frequently whilst we say ‘we are not on anyone’s side’, the witness will see us

as ‘theirs’ and it’s a fine line.” (E&W-15)

It is useful to reflect on how these individual understandings and perceptions of neutrality map onto
the concept of illusio. Bourdieu contends that illusio is ‘removed from discussion” and that adherence
to the doxa ‘forbids questioning of the principles of belief’.** Heidegren and Lundberg echo this by
noting that the unthinking commitment to the logic of the field means that ‘no-one questions whether
the battles in question are meaningful...lllusio is thus never questioned’.®*? On one hand, these
statements do seem to resonate with much of what | observed about intermediary culture. Despite the
often-isolated nature of the role and high levels of autonomy, there are many issues within the
intermediary community which generate debate and internal discussion. Some of these are extremely
contentious, for example, the divide between the speech and language therapy cohort of
intermediaries and the ‘nouveau’ intermediaries who predominately hail from a social work, nursing
and teaching background. However, the complete lack of discussion between intermediaries around
the issue of neutrality and its potentially blurry edges was surprising. | initially concluded that the role’s
neutrality must be a ‘taboo’ subject which is personally navigated but not externalised. While
O’Mahony et al identified the potential for conflict between individual intermediary practices and the

value of neutrality, | saw little evidence of this in interview.%*

Yet it was clear in interview that intermediaries were acutely aware of the underpinning rationale of
their neutrality and its centrality to the role’s work. Bourdieu wrote that adherence to the necessities
of the field is unconscious and inscribed into the bodies of participants.®** The acceptance of illusio is
not depicted as a deliberate choice, since the agent who was raised in the field will not question its
norms and principles, but will instead perceive them as natural and obvious.®*> How can we reconcile
this with the account emerging from the interview data? Bourdieu’s account of illusio is premised on
the inculcation of norms, principles and beliefs through action and routine. But importantly, these go
unquestioned because they are perceived as immemorial and imbedded. They are done ‘and have
always been done that way’.*®*® The newness of the intermediary ‘profession’” must be taken into
account as the role’s habitus and logic of practice have not been examined and are, consequently,

poorly understood. The role may be described as being in a liminal state, inhabiting a social space which
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lacks clear pre-prescribed ways of doing and being.?®” Therefore, what exactly constitutes the internal
logic of the intermediary field is still embryonic, particularly compared with established professions with
established hierarchical structures. For example, Bourdieu explicates numerous types of ‘conservation
strategies’ used by those in dominant positions in a field to preserve hierarchisation and enhance their
positions.”® The dearth of academic research into the intermediary role, its organisation and
governance means that examining internal struggles for capital, power and positions is extremely
difficult. We may say that the doxa - the presuppositions that constitute the intermediary field - do not
yet appear settled.”® Newcomers to any field must learn and play by the unarticulated rules and
conventions, but if these are still in flux then it is not surprising that the content and significance of a

key principle like neutrality is also unresolved.

7.5 Weak illusio

As the above discussion explains, intermediaries demonstrate a commitment to the principle of
neutrality and have a stake in reproducing this as a rule of the game. In this regard, my data suggest a
congruence between the official standards and protocols of the role and the belief intermediaries have
in them. The reverse side of the ‘neutrality paradox’ reveals a conflict with this congruent account, as
intermediaries appear to resist the constraints imposed on them by their neutrality. Defining resistance
within a discussion of illusio can be a difficult task. While some authors have focused on the
inseparability of resistance and power, there has been little elaboration on how resistance actually
operates.®® Other research has conceptualised resistance as refusal or a challenge to prevailing ideas
which enable people to comprehend the dominant order.®*! However, | found the patterns of resistance
among intermediaries difficult to reconcile with accounts of resistance in other empirical settings. For
example, the idea that individuals ‘must try individually or collectively, to subvert’ the rules of the game
in order to mount a resistance did not resonate with my data.?*? The conceptualisation of resistance as
associated with ‘strategic manoeuvres’ and premeditated strategies to undermine occupational
practices may be more applicable to traditional workplace settings with bureaucratic institutions and

complex professional hierarchies.®® Instead, any resistance among intermediaries appears to be
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individually driven without any obvious ideological motive. The type of collective resistance which is
often embodied through organisations such as, for example, trade unions was noticeably absent among
intermediaries.®** As a consequence, intermediaries do not seem to experience the ‘establishment of a
dispositional habitus around behaviours and knowledge’ which arises from strong collective
organisation.’® Yet, despite not being engaged in any coordinated resistance strategy, resistance
among intermediaries is evident in a much more subtle way. Although not vocally disavowing their
neutrality, intermediaries experience an ongoing struggle between the practical demands of their often
emotionally demanding work, their professional backgrounds and their need to remain detached and

objective.

While illusio provides that players have a belief in the necessity of the game, my interview data gives
an insight into how intermediaries view the relationship between the role’s overarching function of
facilitating communication and the norms and principles that constitute their illusio. In terms of
neutrality, a discord is evident between the neutrality narrative that intermediaries subscribe to and
reproduce, and the strategies, tactics and methods employed in the facilitation of communication. This
may be termed a ‘weak illusio’, defined by the simultaneity of belief in the role’s neutrality and a
willingness to often compromise its integrity. A sustained process of ‘toggling’ ensues between a desire
to protect the legitimacy of the role and the need to ensure that communication is effectively
facilitated.®*® My interviews are replete with examples of this tension which occurs throughout the
stages of intermediary involvement in a case. In the following comments, E&W-2 gives an example of a
witness contradicting themselves during ABE interview and the interviewing officer not picking up on

the discrepancy. E&W-2 later raised the issue with the officer but sought to justify her actions:

E&W-2 - “...so they may contradict themselves or say something that doesn’t quite make sense and
I'll be wanting to ask something just so they understand what they are telling me. | will say to the
officer afterwards. So, if someone is describing something that happened at night and then they

might say ‘he had sunglasses on” | will think ‘why has he got sunglasses on at night?’
Interviewer - But you might say to the officer afterwards?

E&W-2 - Afterwards yeh, but not on camera and not with the witness there. But that’s me asking it

kind of as [name] and not as the intermediary.”
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In a similar vein, E&W-13 suggested that the intermediary necessarily concerns itself with the emerging
evidential picture at police interview. She staunchly defended the position that intermediaries ought to

be more ‘assertive’ with police officers in terms of how interview questions are formulated:

‘...in the interview the intermediary is not just the intermediary but is also potentially looking it at
like a juror would. Because it’s the first time you have heard their account and if my brain is going
‘well, what about this?” and if | am doing that then a jury member is likely to do that. So, in the
breaks | go with the officer...and | would say ‘Don’t know about you, but there’s just one thing that’s
rattling in my mind’ because | don’t know the rest of the evidence but | am thinking ‘If | am thinking

it, a jury member might be thinking it.” (E&W-13)

In these two examples, the strategies and tactics adopted by the intermediaries constitute the role’s
habitus. These methods reflect not just the way in which intermediaries navigate the settings of the
criminal justice system, but specifically how they develop a ‘feel’ for the rules of the game.? These
seemingly innocuous comments and informal chats with the interviewing officer inform what
Sweetman terms the ‘predisposed way of thinking, acting and moving in and through the social
environment’.** The relationship between the habitus and illusio here is revealing. As Bourdieu notes,
illusio is most potent when the habitus is capable of embodying the field.®* Players must ‘bring to the
game...a habitus that is practically compatible...and above all, malleable and capable of being
converted’.?° The comments of E&W-2 and E&W-13 reflect the ability of intermediaries to view their
habitus as transformative and amenable to restructuring.?®* The apparent tension with the role’s
neutrality is absolutely central to this: it is through reconceptualising their own neutrality that
intermediaries reconcile the principle with their primary function of facilitating communication. By
viewing their oath of neutrality as complimentary to, rather than a restriction on, their core functions,

intermediaries remain engaged and committed to the game.

The type of social interactions which provide the setting for the above quotes are important to
understanding the intermediary illusio and its fragility. Criminal justice sites, such as the interview suite,
consultation room and courtroom, are where investment in the illusio begins and is reinforced.®? As

new entrants, intermediaries bring their own dispositions to the field which are gradually transmuted
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imperceptibly without obvious crisis or conflict.>® For example, the criminal court initially bewildered
many intermediaries who slowly became accustomed to its rituals and customs. The tendencies and
practices of intermediaries when working with other criminal justice professionals become embedded
in the habitus and such practices then attain a coherence and regularity. Yet the social relations which
develop in the field often challenge the neutrality of the intermediary role. The working relationships
which intermediaries foster often threaten to ‘shatter’ the illusio and the commitment and investment
in the game.®* This is essentially the other side of the ‘congruent illusio’ explained above whereby
intermediaries vehemently defend their neutrality and want to be seen to be neutral. The ‘neutrality
paradox’ sees intermediaries sometimes drawn to sides, most notably to the police during ABE
interviews and with the defence at court. As early as the police station, achieving best evidence can be

viewed as a collective goal which demands a coordinated approach:

‘I think [police] feel like you're working with them, and in a way you are because they want to get
the best evidence from the witness and that’s what you’re both trying to do...there is a feeling that
you have got to be on the same page or otherwise you couldn’t really do it, you’ve got to be a bit

of a team.” (E&W-9)

E&W-6 similarly uses the analogy of working as a ‘team’ to describe a joint effort with police during ABE

interview:

‘Last year | worked with two police officers over a very significant period of time, nine months. |
would say we had a very professional but very supportive relationship...we all had a role to play and
obviously | remained objective to help the witness give evidence but it was like the boundaries
became blurred almost because | would go afterwards, not in front of the witness, and go: ‘you
know what she said there? This doesn’t mean it..." which | suppose in a way was stepping out of my
role, kind of going: ‘l don’t get this, she said that then and then she said that?” but | think we formed
a good team.” (E&W-6)

This latter quote encapsulates the nature of the neutrality paradox. Although initially emphasising the
objective approach to her work, ERW-6 then recognised how discussion of the evidence with the police
officer compromised the integrity of her role. The contrast between the enclosed, more intimate
setting of the interview suite and the open, public setting of the criminal court also appears to influence

the conceptualisation and performance of neutrality. When ‘backstage’ the intermediary seems more
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willing to risk their neutrality than in the ‘front’, public stage of the criminal courtroom.®> The
concentration and effort required to be seen as neutral by the judge, lawyers and general audience
contrasts sharply with the off-camera moments when an intermediary may, for example, raise
evidential issues with the interviewing officer. We may view these incidents as deviations from the
‘official stance’ of neutrality as ‘the impression fostered by the presentation is knowingly contradicted
as a matter of course’.**® The emotional energy expended by intermediaries in such cases is evidenced
by the fact that several remarked in interview that they no longer accept defendant cases due to the

nature of allegations involved.

The notion of intermediaries being ‘pulled” into the ‘defence camp’ was frequently mentioned in
interview, although many considered this was based more on perception than reality. Two Northern
Ireland judges noted the risk of intermediaries being assimilated into the defence legal team and the
collegiality associated with it, although both stressed that they had seen no evidence of this. In England
and Wales, these fears appear to have foundation. Intermediaries explained that their close
involvement with defence representatives when assisting a suspect/defendant led to a sense of being
closely involved. This contrasts with the experience of assisting a witness which tends to be brief and
limited purely to the period of their examination. Plotnikoff and Woolfson highlighted this reality and
how the ‘behind the scenes’ work of defendant intermediaries often goes unnoticed by judges.®®’ This
backstage role often involves close proximity to the defence legal representatives and can lead to a lack
of appreciation of the intermediary’s neutrality. This places a unigue strain on the neutrality of the
defendant intermediary role of which practitioners must be aware in order to avoid ‘cross[ing] the
boundary into a support role’.%® O’Mahony et al found intermediaries felt excluded by the setting of
legal consultations, and even by informal conversations between opposing counsel, and were

reluctantly drawn into discussing case details which they recognised threatened their neutral stance.®>

The gravitation of intermediaries towards defence representatives, or the ‘defence camp’, as explained
by the above quotes, requires closer examination. As explored in Chapter 6, intermediaries generally
identify as outsiders to the world of the criminal justice system. In terms of special configuration at
least, this is not surprising. As Mulcahy and Rowden outline, modern court design in the UK is
engineered to separate different groups of users and intermediaries are effectively excluded from many

of the ‘deep’ spaces inhabited by the court workgroup.®® Intermediaries in interview spoke of the
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discomfort of ‘hanging around’ (E&W-11; E&W-7) the precincts of the courthouse, often without
anywhere to sit, read or even eat. The lack of intermediary space within the court precinct is, however,
more pronounced when working as a defendant intermediary. Most interviewees spoke about liaising
with Victim Support (or Witness Service in Northern Ireland) when working with witnesses and
becoming accustomed to the surroundings of the Witness Support Suite. When working in a defendant
intermediary capacity, the same practitioners reported feeling excluded and had no similar physically
separate space to occupy (unless in the cells with a defendant in custody). Instead, they mostly inhabit

‘shallow’ zones such as public and circulation areas.?®! E&W-3’s experience reflects this difference:

‘it’s bloody awkward when there is nowhere to put your bag...When assisting a defendant it’s even
more awkward because you don’t even have the Witness Service to help. | have my coat and bag
with me and they get shoved under the bench. Where do | go? With the defendant cases | just hang
out in the corridor.” (E&W-3)

E&W-10 discussed the problem of ‘small talk’ with witnesses but said that she is often able to ‘leave
that to the Witness Service’. In a defendant intermediary capacity, this is not an option and the
prolonged periods spent with the defendant and their legal representatives can perhaps
understandably lead to a spirit of camaraderie. Just as the differences in intermediary provision can
affect perceptions of and approaches to neutrality among intermediaries, so too can the built
environment in which intermediaries operate. As Rowden notes, special configuration can dictate how
individuals are expected to behave and, of particular relevance to the intermediary, perceive their own

role and its parameters.%?

It is instructive at this stage to return to the concept of resistance in the context of the empirical data
presented. It is perhaps misleading to examine the reconceptualisation of neutrality in terms of
resistance at all.®® Rather than ‘resisting’ occupational norms and directives, the process of
reconceptualising neutrality reveals a hierarchy of values which guides intermediaries in their practice.
This mirrors the findings of Colley and Guery who concluded that public service interpreters invest more
in the stakes of what drove the role’s creation in the first place than the profession’s official rubrics.%*

Where broad objects of value are not deemed to be best served by the profession’s official code, the

personal judgement of interpreters supplants it. This was also evident in my data as intermediaries
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appear to prioritise the facilitation of communication above all else, almost oblivious of the collateral
risks to their neutrality. For example, one intermediary (NI-2) in Northern Ireland insisted on attending
a legal consultation without prior approval from the Dol because of the imperative that the defendant
could ‘understand the advice being given and that the barrister was getting clear instructions’. Colley
and Guéry contend that public service interpreters demonstrate a ‘weak illusio” by distancing
themselves from official protocols through their practice. While intermediaries risk breaching their
neutral position, this may not necessarily equate to a lack of investment in the role and its underpinning
rationale.®® Since the concept of illusio is imbricated with habitus, we must recognise the notion of
habitus not only as malleable but also as ‘transformative’.%®® This allows us to view the
reconceptualisation of neutrality not as an aberration or an outlier, but as being incorporated into the

intermediary habitus.%®’

Bourdieu and Wacquant describe habitus as an ‘open system of dispositions that is constantly subjected
to experiences’.®® Thus, the intermediary habitus is responsive to the conditions of work and what goes
on around them. This explains intermediaries framing communication facilitation as the role’s core
concern and centring their practices around it. It must also be relevant that those carrying out the
intermediary role, usually professionals in their own right, display attitudes, dispositions and
expectations from different occupational fields. These are acquired in their respective social
environments, where preferences and customs are equally deemed natural and obvious. Yet when
these varying habitus encounter an unfamiliar field, such as the criminal justice system, resulting
disjunctures can ‘generate change and transformation’.%®® Intermediaries appear to effect this change
and shape their habitus as a result. It follows that this has implications for the intermediary illusio.
Intermediaries may not, in practical terms, display an unwavering commitment to the logic or value of
neutrality, but they appear invested in their membership of the game more broadly, in particular in
ensuring that their primary function of communication facilitation is discharged. Like habitus, illusio is
constitutive of individual experiences and can be thought of in the plural i.e., consisting of differing

investments which can be distinguished from one another without abdicating illusio completely.’”®
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7.6 Witness work vs Defendant work

The two-tier provision of intermediaries in England and Wales has been explained and its effects on
intermediary practice acknowledged. Yet apart from O’Mahony who has researched the identities of
defendant intermediaries, relevant guidance and associated literature tends to view intermediary work
as homogeneous.”’! For example, the Criminal Practice Directions outline the ‘roles and functions’ of
intermediaries as a unified group without attention paid to the nuances associated with working with
individual categories of witness.?’? The inability of some judges to differentiate Registered
Intermediaries from non-registered intermediaries has also been highlighted with some concern.®”> My
interview data suggests that intermediaries do recognise the differing demands of working with
witnesses on one hand and defendants on the other. Such a finding should cause one to reflect on the
state of the ‘two-tier’ system of intermediaries in England and Wales and consider its viability and
desirability. For the purposes of the current chapter, we can focus on the principle of neutrality and
how different approaches to intermediary work may impact its conceptualisation. If intermediaries
consider that the two-tier system gives rise to different working demands, how does this impact their

approach to the principle of neutrality?

Several intermediaries in England and Wales explicitly recognised the aforementioned divide created
by the two-tier system. Beyond mere labels, these intermediaries outlined the practical differences
between ‘witness work’ and ‘defendant work’ and indeed a considerable number stated their
preference for defendant work over witness work. Two reasons cited were the increased autonomy of
non-registered work and a desire to balance out the perceived injustices that defendants face
throughout the criminal justice system.®’* For example, the plight of vulnerable defendants located in
the dock, unable to follow proceedings, was highlighted. E&W-6 described the experience of one
defendant confined to a ‘glass thing, with two security guards either side of us - it didn’t’ feel conducive
to communication’. When speaking about vulnerable defendants, the emotionally charged nature of
intermediary work, and the toll it can take, was apparent. E&W-17 explained how sentencing can often

be the most difficult stage for intermediaries to remain detached:

‘What | really care about is their sentence. | really worry about vulnerable people who have done

something wrong and then people don’t take into account their vulnerability. That is what bothers
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me...| want them to be treated fairly. When | find out there’s no presentencing report, when | find
out that people take them straight to the cells, and they have no time to say goodbye to their wife

of 60 years who's dying of cancer, that’s when | get upset.” (E&W-17)

The potential blurring of the boundaries between the role of neutral communication conduit and
sympathetic supporter here is evident. This links with O’Mahony’s finding that some defendant
intermediaries may form an emotional attachment to defendants and feel a sense of loss when a trial
concludes, particularly when a defendant is convicted and imprisoned.®”> In their court report,
intermediaries are obliged to explain the recommended duration of their involvement in a case.
However, E&W-17’s quote points to the risk of intermediaries recommending their involvement for
purposes that are not directly tied to the facilitation of communication. As mentioned above, several
intermediaries in England and Wales noted that vulnerable defendants have no dedicated support
provision and no designated space within the court building except for the cells. The lack of court
familiarisation visits for vulnerable defendants was also noted as plainly unfair especially considering
these routinely took place for witnesses.®’® Despite this, many intermediaries took the initiative to
organise a viewing of the court for defendants despite no judicial direction or policy requiring them to
do so. These reflections reveal how intermediaries negotiate their own neutrality and are prepared to

act beyond their agreed scope based on perceived inequalities.

In Northern Ireland, the unitary system of intermediaries has meant that such a sharp distinction has
not emerged. Intermediaries in Northern Ireland recognised the right of defendants to effective
participation and how defendants have a different stake in the criminal process compared to witnesses.
Indeed, procedural differences between witness work and defendant work in terms of interview format
and the length of time physically spent in the courtroom were noted. However, there was no obvious
divergence in how the core aspects of the role were approached whether it was a vulnerable witness
or a suspect/defendant being assisted. Interestingly, intermediaries in both jurisdictions felt that they
were treated differently when working with defendants. E&W-3, who has extensive experience of both

witness and defendant work, described this difference in treatment:

‘Yeh, [the roles] are quite different. Well, | would say the role is similar but the way that it is
perceived is so different, the way that you have to present the role has to be different if that makes
sense?... there’s a lot more resistance for intermediates for defendants than for witnesses...a lot

more, so | think you have to be a lot more persuasive as a non-registered intermediary...” (E&W-3)

975 0’Mahony et al (n 98) 162
976 CPD (n 22) 3G.2 provides that it ‘may be appropriate’ for a vulnerable defendant to visit the courtroom prior
to trial, sentencing or appeal, but in the experience of interviewees this rarely happens.

186



Despite interviewees in both systems acknowledging this disparity in treatment, the notion of having
to consciously perform the role differently when working with defendants was only apparent in England
and Wales. When | mentioned the concepts of ‘witness work’ and ‘defendant work’ to intermediaries
in Northern Ireland they were viewed with a mixture of alarm and incredulity. Intermediaries in
Northern Ireland spoke more about differences between individual courts and judges than about
differences in their own approach to witnesses and defendants. Significantly, the judges interviewed in

Northern Ireland echoed this conception of a unitary intermediary role:

‘...everybody is clear they are professional experts who are providing an independent role within
the trial... | haven’t noticed any difference and | have seen some intermediaries who have worked

in both roles. | haven’t discerned any difference.” [MCJ-2]
NI-3 explained how the unitary system is firmly embedded in the role’s culture:

‘We were told right from the beginning, | think it was the Lord Chief Justice who said this service
will be available for witnesses and has to be for defendants too. From the get-go, | haven’t known

anything else.” (NI-3)

As a hallmark of the intermediary role, neutrality defines and shapes our understanding of its work and
its content. The finding that intermediaries in England and Wales conceptualise and operationalise the
principle differently is significant as we begin to understand the complexities of the role and the factors
which affect its performance. Equally, the finding that intermediary provision in Northern Ireland has
not generated this issue is important and invites comparison between the two jurisdictions.®”” The next
section seeks to problematise the value of neutrality and suggests a fundamental rethink of its

understanding and application within intermediary praxis.

7.7 Reconceptualising neutrality

Chapter 2, which tracks the emergence of the intermediary role, reveals how the position of an
interlocutor/intermediary has not historically been characterised by its objectivity or detachment from
the vulnerable individual. The findings explored in the present chapter suggest that the normative
underpinnings of the intermediary are ripe for examination. This is premised on the paradox
intermediaries display between the commitment to the ideals of neutrality on one hand and the

struggle to remain within its normative parameters on the other. As has been explored, the approach
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which intermediaries adopt towards their neutrality varies considerably and individual practices often
reveal internal inconsistencies and contradictions. The fact that intermediaries demonstrate what |
have termed ‘congruent’” and ‘weak’ illusio seamlessly, and often interchangeably, is significant.
Questioning the normative basis of neutrality allows for recognition that complete consistency among
practitioners is both unrealistic and undesirable.’”® Instead, the principle of neutrality should be viewed
as necessarily reflexive in a way that allows for diverse attitudes and experiences of those executing
the intermediary role. This would allow for the specific demands of the intermediary role to be
considered, separate from standard accounts of neutrality which tend to focus on the complex

processes of adjudication and dispute resolution.”

Reconceptualising the neutrality of the intermediary requires a more dynamic and relational view which
sees the principle not as an endpoint, but as a process. This rejects the notion of neutrality as an
inherent quality in favour of viewing it as a principle realised through striving towards a normative
ideal.®® |t also echoes Kramer’s theorisation of neutrality as an ‘endeavour’ by which individuals reach
decisions prescribed by legal norms within a liberal-democratic system of law.*®! Such a model fits the
realities of intermediary work and the nature of the role as unattached, autonomous yet simultaneously
involved in the emotionally loaded details of a case and of the individuals involved. For example, the
fallacy of intermediaries operating an evidential ‘vacuum’ described above highlights this point.
Drawing on the court interpreter comparison, our conception of neutrality should allow the social skills
of practitioners to be brought to the foreground during all communicative events.®® Viewing these
communicative events as co-constructed between the intermediary and the vulnerable individual (as
indeed any other participating parties) allows for the complexity of communication barriers to be
recognised.”® Linked to Chapter 6, affording discretion to intermediaries in this way strengthens their
professional jurisdictional claims through the trust and deference invested in them by fellow

professionals.

The empirical data explored in this chapter reveals how intermediaries balance conflicting demands to
uphold a neutral presentation. This often requires what Bergman-Blix and Wettergren describe as

‘skillful inter-professional emotional attuning’.®* The same authors use the concept of ‘objectivity
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work’ to explain the nature and content of neutrality among different courtroom actors.?®® For example,
they argue that adjudication requires judges to emphasise their ‘impartial demeanour’ whereas
prosecutors experience a ‘contingent and shifting’ objectivity due to their case involvement and
interaction with witnesses.”®® Acknowledging that criminal justice actors experience and perform
neutrality differently allows us to focus on the interactional and emotional aspects of intermediary work
that can often be viewed with suspicion. As Lucy notes, impartiality is not a ubiquitous term that is
easily transferable between different contexts.?®’ This does not mean that intermediaries are excused
from neutrality as a duty, rather the value should be seen through the lens of a role which has a unique

status within the criminal process and is populated by individuals with varied occupational backgrounds.

It is perhaps unsurprising that the quotes from intermediaries which point to a ‘weak illusio’ relate to
conduct which would be deemed non-controversial in fields such as speech and language therapy,
social work or teaching. For example, while both speech and language therapists and intermediaries
are encouraged to build rapport with a vulnerable individual, the former may achieve this through
empathetic concern and emotional support.®® Intermediaries may make recommendations based on
emotional issues affecting communication, however, any emotional support must be left to the court
defendant support (in Northern Ireland) or a friend or family member.%® Similarly, Carlen and Powell
have pointed to a preference among social workers and probation officers to avoid inter-professional
conflict through the use of ‘courtroom lore” which involves close working relationships with lawyers
and informal rule usage.”®® This resonates with the interactions described above between some
intermediaries and police officers which arguably undermine the intermediary role’s neutrality. Just as
the craft of judging has deeply ingrained values which judges are rarely asked to reflect on and critically
examine, intermediaries are recruited from backgrounds with their own sets of norms, values and
unquestioned practices.®! Indeed, O’Mahony et al identified potential conflict in roles resulting from
some intermediaries ‘wearing more than one professional hat’.*? As noted above, Bergman-Blix and
Wetergren argue for greater understanding of the heterogeneity among court professionals in terms

of their objectivity and role performance. It seems odd not to examine the intermediary’s relationship
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with neutrality in a similar vein and we should perhaps question whether the illusion of neutrality is

necessary to the role’s acceptance.

7.8 Conclusion

This chapter reveals the ‘neutrality paradox’ experienced by intermediaries in their work. While there
exists a strong commitment to the normative principle of neutrality among all intermediaries, the role
often transcends that of an objective communication conduit as framed by the relevant procedural
guidance and case law. The normative expectation of the role as a detached, objective communication
facilitator indicates a lack of understanding of intermediary work and its content. Bourdieu’s concept
of illusio operates as a useful explanatory tool for investigating how intermediaries conceptualise their
own neutrality and how they negotiate its content. Reflecting on the strength (or weakness) of the
illusio generated by intermediaries helps locate the intermediary within the social world of the criminal
justice system. How and why intermediaries demonstrate indifference or lack of commitment to these

values is instructive to understanding the role’s scope in practice.

How should these findings influence the provision and organisation of intermediaries? A starting point
must be a recognition of what O’Mahony et al term the ‘intricacies of the non-partisan relationship’
between intermediaries and the vulnerable individuals they assist.®*® This should be a feature of
intermediary training so that practitioners are aware of how their commitment to neutrality may be
challenged at different stages. Yet, a hurdle to any discussion of intermediary neutrality is the relatively
poor understanding of the role among lawyers and judges who rarely see the ‘behind-the-scenes’ work
involved. The urgent need for collaboration between judges, advocates and intermediaries has already
been highlighted by Plotnikoff and Woolfson.*®* The unique challenges associated with intermediary
neutrality must firstly be recognised before the viability of neutrality as an ethical standard can be

seriously debated.

Finally, examining the intermediary role through the prism of neutrality reinforces a key theme
emerging from my data: the roles of Registered Intermediaries and non-registered intermediaries in
England and Wales are qualitatively different. In Northern Ireland, where a unitary system of
intermediaries exists, such a distinction has not emerged, and neutrality appears a less complicated
and contested aspect of the role. This finding should be instructive to the Mol as it rolls out the HMCTS
Court Appointed Intermediary Scheme (HAIS) in 2022. Based on current proposals, this will cover

intermediary provision for vulnerable defendants to replace the current unregulated, ad-hoc system of
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non-registered intermediaries. At first glance, this proposal exacerbates the ‘two tier’ intermediary
provision which has led to the emergence of what this thesis terms ‘witness work’ and ‘defendant
work’.%*> The Mol needs to seriously consider how the perception of intermediary neutrality will be
affected by formalisation of this distinction in intermediary work. Based on the experience in Northern
Ireland, a unitary system of Registered Intermediaries who work with both witnesses and defendants

appears best placed to avoid such a distinction emerging.
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Chapter 8: Witness work, defendant work and participatory roles

8.1 Introduction

Damaska defines the adversarial criminal trial as ‘proceedings structured as a dispute between two
sides in a position of theoretical equality before a court which must decide on the outcome of the
contest’.*% Conceptualised in this way, the trial as the centrepiece of criminal proceedings is depicted
as a state mechanism to resolve grievances against suspects, defendants and offenders.®®” While the
adversarial nature of criminal proceedings is often framed around the state’s obligations in relation to
establishing the guilt of the accused, it is now generally accepted that the administration of justice
demands recognition of the rights and interests of other people affected by the criminal action.’®® This
is one reason behind the movement towards modified adversarialism, discussed in Chapter 3. Despite
this development, the primacy given to orality and cross-examination within the criminal trial leads
some to question whether other parties, such as complainants and witnesses, can ever be fully
integrated into the criminal justice process.’® For example, Doak argues that these groups are
‘conscripted’ into a purely operational role in which their views, interests and rights are subservient to
the collective interest of calling defendants to account for their actions.° These issues go to the heart
of how we conceptualise the aims and underpinning values of trial proceedings as discussed in Chapter

3.

This chapter focuses on the participation and, specifically, the relationship between intermediaries and
the participatory roles of witnesses and defendants. It examines how the intermediary role is
inextricably tied to the different ways in which vulnerable individuals participate within the criminal
justice process. It returns to the concepts of ‘witness work’ and ‘defendant work’, which are further
developed in this through a focused analysis of participatory rights. The data presented here suggest
that the communication difficulties experienced by defendants, the inhibiting nature of the criminal

court environment (in particular the dock) and the deficiencies in defendant intermediary provision
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result in a form of participation which distinguishes defendants from witnesses. While the defendant’s
individual right to ‘effective participation’ is recognised through caselaw and relevant guidance, the
experiences of intermediaries provide a unique insight into how the role adapts to differing
participation roles and is, in turn, shaped by them. The findings from my interviews challenge a
balancing approach to participation which seeks to equalise the rights of witnesses and defendants and
the chapter attempts to analyse the meaning and experience of participation and how this can relate

to the nature and scope of the intermediary role %!

8.2 Participatory ‘roles” and rights

Chapter 3 introduced participation as a core aim or value of the criminal trial and indeed the wider
criminal justice process. When studying participatory roles, one difficulty is that the term participation
may feasibly apply to a broad range of criminal justice participants. Edwards links participation to the
broader concept of citizenship and the notion of ‘being in control, having a say, being listened to, or
being treated with dignity and respect’.’®? This definition could apply to all victims, witnesses,
defendants and even jury members. While participation is viewed as instrumental in achieving many
criminal justice objectives, there is a need for clarity about how these objectives individually relate to
different criminal justice participants.’?® For example, Kirby et al discussed the ‘multifaceted’ nature of
participation and conceptualises the term in relation to court users rather than focusing on one group,
such as witnesses or defendants.’®® Cooper at al highlight the usefulness of a ‘generic,
crossjurisdictional approach to participation’.1®% Elsewhere in the same text, the authors point to the
‘long established principle...that people should be able to participate effectively in the court and

tribunal proceedings that directly concern them.’10%

Itis widely accepted that non-defendant witnesses, as autonomous participants, should be treated with
respect and dignity throughout the criminal justice process. As explored in Chapter 2, concern for

witness welfare and facilitation of best evidence led to the introduction of the special measures regime
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through the YJCEA. The interests of non-defendant witnesses is now codified through the overriding
objective of the CPR which require courts to respect ‘the interests of witnesses, victims and jurors and
keeping them informed of the progress of the case’.®’ Further, as per the CPR, the court is required
to take ‘every reasonable step’ to facilitate the participation of all individuals within proceedings,
including witnesses.’% However, reforms in England and Wales have not yet granted witnesses a set
of procedural rights along the same lines as the defendant.’®® For example, neither witnesses nor
complainants enjoy a right to be present during the trial, question witnesses, present evidence or to
have legal representation.’?'® Efforts to enhance or reform the role of non-defendant witnesses as
participants have, so far, largely failed. Despite increased recognition of their status within the criminal
process, Doak concludes that any formal non-defendant participatory right is ‘fundamentally impossible

to realise in a meaningful way’.2°1!

As noted above, the participatory rights of defendants are much more firmly established than non-
defendants. Fundamentally, the accused enjoys the right to be present at his own trial as well as the
right of confrontation.'? It is also a long-standing principle in criminal law that defendants must be
able to understand and participate effectively in the criminal proceedings of which they are a part.?0%3
The right to effective participation is an ‘implied’ right which derives not only from the guarantees
contained within Article 6 of the ECHR, but is implicit in the notion of an adversarial system of
adjudication.1®* The ECtHR first recognised the right to effective participation in the case of Stanford v
UK.19% |n SCv UK, the court explained that defendant enjoys not only the ‘right to be present, but also

to hear and follow the proceedings.’*° The court went further and stated that:

‘effective participation’ in this context presupposes that the accused has a broad understanding of
the nature of the trial process and of what is at stake for him or her, including the significance of
any penalty which may be imposed. It means that he or she, if necessary with the assistance of, for

example, an interpreter, lawyer, social worker or friend, should be able to understand the general
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thrust of what is said in court. The defendant should be able to follow what is said by the
prosecution witnesses and, if represented, to explain to his own lawyers his version of events, point
out any statements with which he disagrees and make them aware of any facts which should be

put forward in his defence.’*"’

While subsequent case law has grappled with the concept of effective participation, the scope of the
right remains relatively unclear. Although the court’s explanation in SC v UK remains the most
instructive statement on the right to effective participation, questions about its content and reach
remain. Firstly, it is unclear whether the right includes the ability to provide coherent and intelligible
testimony. The special measures which are available to defendants (use of live-link and intermediary
assistance) were both introduced to facilitate the effective participation of defendants.®® It follows
that since these measures seek to enable defendants to testify, and improve the quality of their
evidence, the right to effective participation incorporates the ability to provide good quality

evidence.10%

This chapter challenges a broad and generic approach to the concept of participation. Discussion of
‘participatory parity’ is not particularly helpful in answering the chosen research questions.*??° One of
the core findings of this thesis - that the intermediary role is plagued by confusion as to its parameters
- becomes much more difficult to examine if participatory entitlements of criminal justice actors are
homogenised. A more useful approach recognises that the criminal justice system is the ‘scene of
conflicting aims and interests’ in which witnesses and defendants have different roles with
correspondingly differing interests. 192! This should facilitate a more nuanced analysis rather than a
preoccupation with the notion of balance. Thus, it does not necessarily follow that participation rights
must be granted to complainants simply because they are granted to defendants. A rigorous critique of
individual participatory roles is an effective antidote to a 'zero-sum game' which assumes that

promoting the rights of defendants must necessarily lead to losses for complainants.0?2

Despite commonalities between witnesses and defendants, a distinction must be drawn. One can
recognise the instrumental role intermediaries play in assisting the production of complete, coherent

and accurate testimony of both defendant and non-defendant witnesses and also acknowledge the
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defendant’s unique participatory role within the criminal process. 122 To be clear, while intermediary
involvement may contribute to efficient fact-finding, the participatory role of defendants is much
broader and the defendant intermediary role invariably mirrors this.1®** This enhanced participatory
role reflects the accused’s interest in criminal proceedings and the consequences of any outcome. The
fundamental guarantees and protections which the defendant enjoys within the criminal process are
based mainly on the public censure of conviction and state punishment which are at stake.%?> To argue
otherwise risks reliance on what Jackson terms a ‘dubious symmetry’ between the interests of
witnesses on one hand, and the interests of the accused on the other.'%® Rather than pursuing a ‘justice
for all’ policy, a rights-centred approach better addresses the rights which complainants, witnesses and
defendants are afforded within criminal proceedings. This chapter takes this position as a point of
departure and argues that intermediary practice reflects the differing participatory roles enjoyed by
witnesses and defendants. It elaborates the concepts of ‘witness work’ and ‘defendant work’ described

in Chapter 7 and reveals how intermediaries conceptualise the differences between the two.

8.1 ‘Effective participation’ means ‘early participation’

Although difficult to imagine today, prior to the Police and Criminal Evidence Act 1984 (PACE) criminal
defence lawyers had very little contact with their clients before their appearance at court. Since then,
increased sociolegal research into the treatment of suspects at the police station has revealed the
importance of advisors as a restraint on coercive police behaviour.1°” While most attention has been
given to the plight of vulnerable witnesses, it is now accepted that any individual who is unable to access
relevant advice or support is placed at a disadvantage.'® Although not an advisor, the presence of the
intermediary to continually assess the defendant’s ability to participate and intervene if necessary, acts
as a safeguard for his welfare and treatment.'?° Recent research has shown how suspects with mental

health disorders are over-represented in custody and that many suffer heightened levels of
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suggestibility, compliance, and acquiescence.’®? It is, therefore, difficult to explain or justify the fact
that intermediaries are almost never matched with vulnerable suspects at the police station in England

and Wales (see Introduction).*%!

The importance of intermediary involvement at the police station for vulnerable suspects was a
prevailing theme across my interviews and a preference for earlier involvement can be linked to how
intermediaries conceptualise defendant participatory rights. Consistent with Owusu-Bempah’s position
that the term ‘effective participation’ needs clarification, the reasons advanced by intermediaries were
multifaceted and reveal different understandings of the right’s content.%? |t was noteworthy how no
intermediary resorted to the narrative of ‘equal justice’ i.e. that suspects should be automatically
entitled to the same level of intermediary access as vulnerable complainants.’®® Instead, most
interviewees spoke separately about the position of the accused and the myriad participation
challenges they face in criminal proceedings. As the study sample consisted of intermediaries who had
experience working with both witnesses and defendants, this finding is significant. The following
analysis reveals that intermediaries conceptualise ‘witness work’ and ‘defendant work’ based not only
on the differences in governance and organisation of the roles, but also because of differing

participatory entitlements.

8.3 Assessment and interview

As noted above, the legislative basis for defendant intermediaries in England and Wales limits
assistance to the period of testimony. In England and Wales, while judges have allowed for broader
involvement at trial, defendant intermediaries become involved in proceedings much later than
Registered Intermediaries for witnesses.%* This practice, which is directed and overseen by the judge,
seems to have led to a degree of passive acceptance among intermediaries. Most intermediaries whom
| interviewed in England and Wales had no experience of assessing a suspect prior to police interview
and viewed the defendant role as being primarily court based. Indeed, the two police officers
interviewed had never encountered an intermediary assisting a suspect and viewed the role as

intrinsically witness focused: “intermediaries go with witnesses, appropriate adults with defendants”
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(PO-2). Despite this, when intermediaries were directly questioned in interview, there was unanimous
agreement that the role should be involved as early as possible. It seemed counterintuitive to them that
a vulnerable suspect, who later warranted intermediary assistance at court, would have had to endure

a police interview without an intermediary:

‘It just makes no sense whatsoever, because all the damage is done already because the interview
has already taken place, so loads of stuff has gone on already and its inherently unfair. Like my guy
who | went to court with recently as a defendant, he said ‘I just wait my turn and then | answer
when they ask and | don’t really pay attention. | would like to understand’ but it was just beyond

him.” (E&W-10)

The picture depicted by E&QW-10, of a vulnerable defendant who ‘participated’ in a police interview, yet
was seemingly oblivious to the case against him, is a regrettable consequence of the current defendant
intermediary provision. It resonates with what Baldwin and McConville term the ‘profound sense of
non-involvement’ many defendants experience, despite being legally represented.’®®> When we
compare such examples with the early involvement of Registered Intermediaries for witnesses,
questions around the participatory roles of both groups come into focus. In interview, intermediaries
explained the importance of assessing the vulnerable witness with the police officer in attendance,
planning the Achieving Best Evidence (ABE) interview with the officer based on their observations in
assessment and working through the questions to ensure their suitability. The evidential importance of
the ABE requires ‘effective planning’ and intermediaries were generally very positive about their
suggestions and recommendations being listened to by police.’®®® My interview data echoes the
observations of Plotnikoff and Woolfson that effective coordination of ABE interviews can involve
phone calls, emails and sharing of question formats between police and intermediaries.’®®” The
Registered Intermediary Procedural Guidance now sets out in detail how interaction between

Registered Intermediaries and police should be conducted.%%

In Northern Ireland, the Dol justifies the provision of intermediary assistance at the police station on
the need to ‘enable suspects to participate effectively when being interviewed by the police’.1%% As
discussed in Chapter 7, one consequence of providing Registered Intermediaries for both suspects at
police interview and witnesses at Achieving Best Evidence (ABE) interview is that the concepts of

‘witness work’ and ‘defendant work’ have not emerged. Police feedback on intermediaries has been
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extremely positive and there are collaborative efforts to improve identification of vulnerability.14

Despite these developments, challenges have emerged. A recurring theme among intermediary
interviewees was the comparative lack of time for planning and reviewing questions prior to a suspect
interview compared to an ABE interview. NI-4 explained that this issue, as well as the confrontational
style of the suspect interview, exacerbate the risks of miscommunication and the need for intermediary

intervention:

‘There won’t have been the same time for planning. To be honest, when | do intervene it’s
sometimes met with irritation. The police, going into that suspect interview, have a very specific
tunnel of questions that they want to ask. They’re not used to deviating off or changing language,
so | can understand that it’s different for them and for someone like me to come in and question

their questioning and it is asking a lot of them.” (NI-4)

This example suggests that even when witnesses and defendants enjoy equal intermediary access at
the investigative stage, the task of facilitating communication can vary significantly. Similarly, it
highlights how distinctions between ‘witness work’ and ‘defendant work’” may emerge within a unitary
system of intermediaries. As NI-4 explained, many of the communication issues associated with suspect
interviews arise not only because of external time pressures, but also because of their intrinsically
confrontational style. It seems likely that if intermediaries in England and Wales were involved with
suspects at the investigative stage (as they are in Northern Ireland) the distinction between ‘witnesses

work’ and ‘defendant work” would be reinforced.

The defendant’s presence at the police interview also engages the Article 6 right to effective
participation.’®*! Arguably, without an intermediary, many vulnerable suspects cannot reach the
threshold for participation as set out in SC v UK. The involvement of intermediaries in assessing
vulnerable witnesses pre-interview is premised on aiding participation through the facilitation of
communication, yet the same reasoning has not led to similar provision for defendants.%4?
Intermediaries highlighted this unsatisfactory situation and their reflections shed light on how they
conceptualise defendant participation. The thrust of their responses may be summarised as follows:
while witness involvement amounts to a mere snapshot of proceedings, defendants must be assessed
more globally based on their need to understand and follow the whole of a case. E&W-3’s view on this

distinction outlines the point:
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‘With a defendant you have to assess, it is a different skill-set standing and answering questions to
sitting in a dock for maybe days and weeks, processing all that information, listening to a lot of
complex language, having to pick out all the important points, assimilate it and somehow
understand which parts are relevant to your case...with a witness you only need to assess their
ability to understand the questions and give the answer...whereas with a defendant you also have
to be able to assess their ability to sit in a dock, so the assessments are longer with a defendant

generally.” (E&W-3)

Differences in assessment approach were broadly acknowledged by most intermediaries in interview.
As discussed above, intermediaries generally accepted that ‘defendant work’ is distinct and operates
under different rules than ‘witness work’. Yet, it was by explaining the participatory role of defendants

that the distinction became most apparent:

‘When it is a defendant being assessed, | am thinking more about their ability to understand things
that aren’t directly involving them. That is the difference really and their understanding has to be
so much bigger. It is so challenging understanding what is going on in court from minute to minute.
It’s really hard to get your head around, and the volume of information is huge so | am thinking

about that more really.” (E&W-10)

These comments reflect a recognition among intermediaries that the participatory role of the accused
is not only broader than that of witnesses, but also more complex and individual. At the assessment
stage, the intermediary can prospectively evaluate how well the accused will navigate the
communication challenges of the criminal justice system. It is, however, absurd to suggest that such
challenges first emerge at court. Indeed, suspects in police interview may be at higher risk of not fully
understanding the significance of questions put to them or the implications of their answers.2%4 E& W-
10’s comment that intermediaries become involved after the ‘damage’ of the suspect interview is
concerning but also revealing. In this context, this ‘damage’ may often equate to the denial of
participatory rights as the vulnerable accused struggles to understand the evidence against him and
what is at stake. As Dehaghani notes, PACE Code C, which outlines the requirements for the detention,
treatment and questioning of suspects, implicitly recognises that suspects are afforded additional
safeguards at police investigation.'®* [t follows that the ‘damage’ done to suspects is theoretically

preventable, or least limitable, through the appointment of a suitable intermediary.1%*

1043 Gudjonsson et al (n 825); Roxanna Dehaghani, ‘Interrogating Vulnerability: Reframing the Vulnerable
Suspect in Police Custody’ (2021) 30(2) Social & Legal Studies 251.

1044 Dehaghani (n 1043).

1045 The appointment of an AA may be appropriate in certain situations, but the role is markedly different from
that of an intermediary: see Dehaghani (n 825).
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While defendant intermediaries work predominantly in and around the trial, interviewees recognised
that someone struggling to comprehend questions from a barrister in court will inevitably struggle to
comprehend questions in a police interview. This supports Hodgson’s contention that defence
participation is actually most important at the pre-trial investigation stage.®*® Fairness requires that
the accused is properly informed about critical choices and can have his voice heard — two imperatives
which are clearly engaged at this early stage of investigation.® In a similar vein, McConville et al
identify the police interview as the key forum where the complex, interactive process of case
construction takes place.'®® If we view access to legal advice, disclosure of evidence and authenticated
interview recording as conductive to ‘informed defence participation’,’%** why then would a vulnerable
suspect’s access to an intermediary not also be considered as such? In addition, there is a risk of adverse
inferences being drawn where a defendant relies on facts not mentioned in police interview.%° This
increases pressure on suspects to answer police questions, despite possible communication
problems.1%! For all these reasons, there is a strong argument for prioritisation of intermediary

presence at police interview to protect the accused’s participation — something which is not happening

in practice.

Despite the lack of intermediary presence at the investigatory stage for suspects, it is instructive to
reflect on this preliminary stage when considering how defendant participation may be conceptualised.
The Divisional Court in OP recognised the unique challenges vulnerable defendants face under cross-
examination at court, which it noted amounts to the ‘point of maximum strain’.%? It held that when
the accused submits himself to such questioning, the ‘developed skills’” of an intermediary would often
be required. Since defendant intermediaries are appointed to ensure the defendant’s right to effective
participation, this invariably includes the role’s involvement with the accused during court examination.
As the previous paragraph outlined, the accused’s participation during suspect interview ought to be

relevant to the broad assessment of participation. It is ill-conceived to argue that the accused’s

1046 Jacqueline Hodgson, ‘Conceptions of the Trial in Inquisitorial and Adversarial Procedure’ in Antony Duff,
Lindsay Farmer, Sandra Marshall and Victor Tadros (eds), The Trial on Trial 2: Judgment and Calling to Account
(Hart Publishing, 2006) 223, 241.

1047 McKeever (n 406) 233.

1048 McConville, Sanders and Leng (n 761).

1049 Owusu Bempah (n 254) 100.

1050 See: Jodie Blackstock, Ed Cape, Jacqueline Hodgson, Anna Ogodrodova and Taru Spronken, Inside Police
Custody: An Empirical Account of Suspects’ Rights in Four Jurisdictions (Intersentia 2014) 275.

10511n the case of R v Biddle (n 74), it was argued that the trial judge should not have directed the jury that an
adverse inference could be drawn, pursuant to section 35 of the CIPOA, from the appellant's failure to give
evidence. The appellant’ representatives argued that the is decision to do so was Wednesbury unreasonable as
a result of the withdrawal of the intermediary. While the appellant addressed all the allegations fully at the
police interview, the nature of his communication difficulties raises serious question marks over his ability to
comprehend and process the evidence.

1052 [36]
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participation, which is explicitly recognised during trial examination, should not extend to confrontation
at police interview.?? This point was reinforced by the ECtHR in Panovits v Cyprus which held that
effective participation is engaged from the beginning of a criminal investigation and, in particular,

‘during any questioning by the police’.1%*

Roberts and Zuckerman stress the importance of ‘open exchange of arguments and information at
every significant stage of the litigation’ which includes the nature of the prosecution case ‘well in
advance of trial’.1> However, this presupposes comprehension of such information by the accused,
which the empirical data reveal is patently not the case.'®® While the presence of legal representatives
is beneficial to the accused at police interview, it can also act to marginalise and exclude
participation.'®’ Indeed, intermediaries in interview cited countless examples of being appointed to a
vulnerable defendant at court who had little to no appreciation of the case against them despite having
the benefit of a lawyer during suspect interview. E&W-3 summarised the plight of defendants with an
analogy: “it’s like [the defendant] being asked questions about chapter 12 of a book without having
read the first 11 chapters.” Such a description is realistically not applicable to vulnerable witnesses who
have a ‘snapshot’ involvement in proceedings compared to defendants. Recognising that the accused’s
participatory role and participatory rights apply at the investigatory stage means that intermediary

assistance should be available both at the investigative stage and in the courtroom.

8.4 ‘Pragmatic and flexible’ intermediary appointments

Apart from unequal intermediary provision between witnesses and defendants, no other issue has
caused more contention among the intermediary community than the terms of intermediary
involvement with a vulnerable defendant.’®® What have become known as ‘evidence only’
appointments have been criticised by commercial intermediary providers, such as Communicourt, who
have adopted a blanket policy of refusing such requests. Communicourt argues that it is unfair to expect

an intermediary coming late to proceedings to build adequate rapport with a defendant and to be ‘in

1053 Geoffrey Stephenson and Stephen Moston. ‘Police interrogation’ (1994) 1 Psychology, Crime and Law 151.
1054 12008] 27 BHRC 464 [67].

1055 paul Roberts and Adrian Zuckerman, Criminal Evidence (Oxford University Press 2010) 57.

1056 Directive 2012/13/EU on the right to information in criminal proceedings stipulates that information about
applicable procedural rights should be given in an “easily comprehensible manner” (paragraph 22).

1057 Hodgson (n 1044) 243; Zenon Bankowski and Geoff Mungham, Images of Law (Routledge 1976) 86.

1058 This assertion is based upon my experience of interviewing intermediaries, attending different conferences
where the intermediary role has been discussed and many informal conversations with other academics and
lawyers working in this area.
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tune’ with the specifics and context of the case.®° Their position is also based on the potential negative
impact on the defendant, for example, that he ‘may not fully understand the prosecution case or be
able to instruct his/her legal team without the use of an intermediary.”°® This echoes Hoyano’s
argument that if a defendant cannot understand questions in the course of his own testimony without
an intermediary, it is highly probable that he will not understand the rest of the trial without one.%!
As defendant intermediary appointments are entirely ad-hoc, the terms of appointment are decided
by the judge. Section 104 of the Coroners and Justice Act 2009 (CJA) provides for defendant
intermediary involvement for the period of testimony only, and the early case law which considered
the role’s scope reinforced this. The Divisional Court in OP drew a distinction between the two types of
assistance which a vulnerable defendant may require.'%? The first, which the court considered could
be performed by an adult, such as a friend or relative, involves assisting the vulnerable individual
throughout the whole trial by providing ‘general support, reassurance and calm interpretation of
unfolding events’.1%3 The second, which requires the presence of an intermediary, involves assisting a

defendant during his testimony and providing ‘skilled support and interpretation’.1%

In interview, intermediaries were eager to correct a misassumption that they routinely recommend
their involvement at every stage of proceedings. As noted in Chapter 6, 24 percent of all defendant
assessments conclude that an intermediary is not required and there was palpable frustration among
interviewees that many police, lawyers and judges view the intermediary role as ‘self-serving’.1% The
substance of intermediary recommendations is instructive to understanding how defendant
participation is conceptualised by intermediaries. Although a handful of intermediaries wanted to see
much wider involvement for the role as a starting point, a much more representative view was that a
‘pragmatic and flexible’ (E&W-16) approach would better reflect the individual participatory needs of
defendants. While intermediaries were broadly dissatisfied with the ‘rarity’ provisions of the Criminal
Practice Directions (CPD),1%® this disgruntlement stemmed from the fact that it deprived them of

flexibility in terms of their recommendations. E&W-16 explained the importance of intermediaries

1059 Communicourt, ‘Decision Making in Respect of Intermediary Appointments for Defendants’
<https://www.communicourt.co.uk/wp-content/uploads/2013/05/1-and-2.-Decision-making-in-respect-of-
intermediary-appointments-for-defendants.pdf> accessed 5 March 2021.

1080 Email from Communicourt to author (21 April 2021).

1061 | gura Hoyano, ‘Coroners and Justice Act 2009: special measures directions take two: entrenching unequal
access to justice?’ (2010) 5 Criminal Law Review 345, 360.

1062 0p (n 64).

1063 | bid [34].

1064 |bid [36].

1065 Backen (n 371) 67. Precise figures on the proportion of cases in which an intermediary is recommended for
evidence only are hard to obtain. Intermediaries from Communicourt, however, recommend their involvement
for evidence only in less that 1% of cases (E-mail from author to Communicourt, 21 April 2021).

1066 CPD (n 22) 3F.14. For further discussion, see Chapter 1.
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being afforded latitude when crafting their recommendations but equally being responsive to the

individual needs of the vulnerable defendant:

‘I think it’s worth being pragmatic and it’s worth being flexible rather than dogmatic. In lots of ways
the role is carried and can be won through flexibility and by being responsive to the needs of the
court. | don’t know how anyone could advocate a position where every defendant needs an

intermediary for the whole trial.” (E&W-16)

This characterisation of the role in defensive terms, as one that can be ‘won’ through tactical action,
mirrors the arguments made in Chapter 6 - intermediaries are aware of the constant pressure to
reinforce their professional expertise and jurisdiction. This was also evident in Northern Ireland with
NI-7 stressing that intermediaries: ‘should be able to decide when an intermediary isn’t needed,
because that’s where our demise will come.” While these quotes illustrate the protectiveness of
intermediaries over their expertise and ability to authoritatively make recommendations to the court,
they also speak to an appreciation of defendant participation and its content. Intermediaries rejected
the “full trial” versus ‘evidence only’ dichotomy and explained how they often recommend their
involvement at discrete stages of proceedings, such as pre-trial conferences, during the prosecution’s
case or even at sentencing. This data is fascinating not only because defendant intermediaries are
under-researched, but also because it reveals how intermediaries respond to the different participatory
role of defendants compared to witnesses. While for witnesses the focus of intermediary involvement
is oral testimony, interviewees recognised the unique communication challenges the criminal justice
system generates for defendants and how the intermediary role must creatively adapt to confront
them. As the examples in the following paragraphs illustrate, the unique participatory needs of
defendants contour the scope and character of the intermediary role and support the conceptualisation

of ‘witness work” and ‘defendant work’.

8.5 Pre-trial involvement: consultations and guilty pleas

The configuration of criminal justice spaces can impact the nature of social relations and the ability of
citizens to participate.’®’ The spaces in which the intermediary meets, interacts and communicates
with other actors are instructive to understanding how the role operates and the potential limitations
on its functions. The importance of a designated space with aural and visual privacy where a defendant

can instruct his legal advisors is recognised in the Court and Tribunal Design Guide. % |t provides that

1067 Mulcahy and Rowden (n 474) 10.
1068 M Courts and Tribunal Services, ‘Court and Tribunal Design Guide’ (HMCTS 2019) 142.
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‘other associated parties’ may also be in attendance, which would seem broad enough to cover an
interpreter or an intermediary if either, or both, are appointed.’®®® While it is common for defendant
intermediaries in England and Wales to attend legal consultations, the interview data revealed how
crucial this stage of proceedings is viewed in terms of assessing the defendant’s communication and,
by extension, his participation in proceedings. Unsurprisingly, the value of intermediary attendance at
consultations where legal instructions are given is increased when the vulnerable defendant has not
previously been assessed. In such circumstances, which appear worryingly common, intermediaries
viewed pre-trial consultations as a crucial juncture to the defendant’s prospective participation. E&W-

1 explained:

‘sometimes I've gone for conferences and it’s the first time the defendant has fully understood the
evidence against them and they have pleaded because they basically realise that they are not going
to win and there is no point in chancing their luck because it’s not going to work, but if you think

about money and the time that saves in court for the sake of a conference.” (E&W-1)

E&W-17 also highlighted the importance of intermediary involvement at legal consultations when the

defendant is deciding how to plead:

‘I might help them to plead guilty if that’s what they need to do. That’s when you need me there. |
had a case when I've actually said: ‘please appoint me on the first day because the barrister’s saying
there is so much overwhelming evidence’. Six years ago | went to see a defendant in a pretrial
conference with his barrister. The barrister said: ‘there’s DNA evidence Billy’. Billy said: ‘didn’t do
it". They said it five times and | said: ‘Billy, they found bits of your body in her knickers’. He went:
‘ves | did it" and we had no trial. So, | am convinced that we have such a role to play meanwhile.’

(E&W-17)

Most intermediaries described similar experiences, whereby their involvement was viewed as an
efficient way of helping to procure a sensible guilty plea. This aspect of the intermediary role has been
recognised by Plotnikoff and Woolfson as instrumental to pre-trial processes being adapted ‘so far as
necessary’ to facilitate the defendant’s effective participation.’®”® Backen remarks that many
vulnerable defendants with poor reasoning stubbornly deny charges as they believe it is their ‘best way

to freedom’, despite overwhelming evidence to the contrary.®! This element of participation is

1089 |bid; In a recent virtual trial pilot study conducted by JUSTICE, provision was made for a ‘virtual room’ for the
defendant to consult with counsel: Linda Mulcahy, Emma Rowden and Wend Teeder, ‘Testing the case for a
virtual courtroom with a physical jury hub Second evaluation of a virtual trial pilot study conducted by JUSTICE’
(JUSTICE 2020) 4.

1070 plotnikoff and Woolfson (n 37) 261.

1071 Backen (n 371) 40.
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uniguely defendant centred and very clearly distinguishes ‘defendant work’ from ‘witness work.’
Beyond this transactional facilitation of communication, the intermediary may play an unrecognised
yet important role in legal consultations: mitigating pressure from defence counsel who seek to
‘negotiate’ with the prosecution, resulting in a guilty plea. E&RW-17’s example above could accurately
be described as the intermediary communicating the barrister’s advice in more comprehensible terms.
However, the empirical findings of McConville and Baldwin point to a more concerning practice of
defence counsel coercing defendants into pleading guilty.%’? Helm’s more recent empirical work
identifies ‘problematic incentives’ to plead guilty which, more worryingly, appear to disproportionately
affect vulnerable defendants.®® Admittedly, it is difficult to empirically gauge the impact that
intermediary presence may have on defence lawyers in terms of their advice regarding plea. There may
also be questions over the blurring of lines between a) good communication facilitation that helps the

defendant to understand the evidence and b) the intermediary effectively encouraging a guilty plea.

In my interviews, only one intermediary specifically addressed the issue of guilty pleas being procured.
E&W-10 noted the case of one defendant who ‘miraculously’ pleaded guilty after his defence counsel
visibly struggled to amend questions in line with the intermediary’s recommendations. The
intermediary was suggesting that the guilty plea was procured to save the barrister the ordeal of an
uncomfortable examination-in-chief. This example resonates with the court workgroup’s view of the
guilty plea as an efficient method of case disposition, with little regard given to the deleterious effect
on the defendant’s right to fully challenge the prosecution case.’®* While my sample did not include
legal representatives, it would be insightful to interview defence lawyers and intermediaries, ex post
facto, about their experiences of consultations in which the defendant decided to plead guilty. The
potential of the intermediary to act as restraint on defence representatives raises a litany of questions
about defendant participation but also about the scope of the intermediary role, in particular its

neutrality and relative status within criminal proceedings.

8.6 The ‘unknowns’ of defendant work
The decision to plead guilty will often require the intermediary’s communication expertise, yet the role

is potentially much broader and more varied. Reflecting on the pre-trial position of witnesses compared

1072 Baldwin and McConville (n 1035) 39; Mike McConville, Jacqueline Hodgson, Lee Bridges and Anita Pavlovic,
Standing Accused: The organisation of criminal defence lawyers in Britain (Clarendon 1994); Peter Nardulli, The
Courtroom Elite (Ballinger Publishing Company 1978); Eisenstein and Jacob (n 447).

1073 Rebecca Helm, ‘Constrained Waiver of Trial Rights? Incentives to Plead Guilty and the Right to a Fair Trial’
(2019) 46(3) Journal of Law and Society 423.

1074 Herbert Jacob, Justice in America: Courts, Lawyers, and the Judicial Process (Little Brown and Company
1965).
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to defendants, E&W-16 recognised the significance of the defendant’s pre-trial discussions with counsel
and remarked that ‘with defendants you are more actively making sure they’ve understood’. This
enhanced defendant intermediary role at the pre-trial stage was recognised by almost every
interviewee and reflects the perception that defendants require a broader understanding of the case

and its potential ramifications. E&W-14 drew an interesting comparison:

‘I think the witness has a very limited role at court. They are there to literally turn up...so all they
are there to do is to be cross-examined. Whereas, with a defendant there are still so many
unknowns...the intermediary needs to be there [at the consultation] so the defendant is able to give

instructions and understand what is going on.” (E&W-14)

The ‘unknowns’ which E&W-14 described warrant closer examination. As well as helping to facilitate
guilty pleas, these relate to the defendant’s prospective role in proceedings and centre on some salient
issues: a) does the defendant understand the charges and prosecution evidence? b) is the defendant
able to point out those aspects of prosecution evidence with which he disagrees? c) is the defendant
able to instruct his lawyer? This is not an exhaustive list, but it underscores how, even prior to a trial,
the defendant’s participation is engaged. As discussed in Chapter 3, it is paradoxical that intermediaries
assess the defendant’s ability to effectively participate yet are prohibited from expressing an opinion
on the issue of competence.'®” Of course, an intermediary appointed at the investigative stage will be
able to assess the defendant’s communication and prospective participation much earlier, as evidenced

by intermediary practice in Northern Ireland.?’®

Perhaps the most significant ‘unknown’ at the pre-trial stage, apart from the decision as to plea, relates
to whether the defendant will give evidence under examination. While this chapter advocates a broad
understanding of defendant participation, it is understandable that much significance is given to oral
examination. Lady Justice Rafferty’s remarks in OP that cross examination represents the ‘point of
maximum strain’ for the defendant reflects this view.??”” Intermediaries in interview placed importance
on all vulnerable individuals being given a full opportunity to have their voice heard in court ‘to enable
them to give their best evidence.” (E&W-8) For example, enabling young sexual abuse complainants to
give evidence brought a sense of fulfilment to intermediaries who perform a role that can often be
solitary and underappreciated. Yet, my interview data suggest that the oral testimony of the accused,

around whom the criminal trial seemingly centres, is approached differently by intermediaries. This is

1975 1n determining whether a defendant is fit to plead, a court should consider whether the use of an
intermediary or other special measures would enable a defendant to be accommodated within the trial process:
R v Walls [2011] EWCA Crim 443 [37].

1076 Do) (n 563) 3.

1077.0P (n 64) [36].
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not to suggest that intermediaries demonstrated less commitment to ensuring the best evidence of
witnesses is produced. Instead, it may stem from the perceived lack of support for defendants
compared to witnesses and the belief that facilitating a defendant’s ‘best evidence’ at times requires
catalytic action from the intermediary. This perception of inequality was discussed in Chapter 7 and is

evidenced by the following comment from E&W-13:

‘The defendants are at a loss at the start [and] have got as many needs, if not more, and they
have got nothing. | came into the defendant work partly because | was seeing defendants not

getting help which is ethically and morally wrong to me.” (E&W-13)

Focusing on the decision about whether to testify, my interview data suggest that intermediaries
assume a more proactive role in a bid to secure defendant participation. E&W-17 revealed how
intermediaries can feel compelled to ‘enable’ defendants to give evidence in a way that exceeds the
orthodox facilitation of communication role. Beyond tackling the perceived systemic inequalities within
the criminal justice system, intermediaries can find themselves fighting the defendant’s corner against

the advice of legal representatives:

‘Barristers don’t want them to give evidence either. Barristers don’t want inconsistent defendants
getting in the witness box and saying the wrong thing. | was with one about six weeks ago,
somebody who had just become a QC, who thought he really knew his stuff. He said twice to this
defendant, in a week and a half trial = ‘I'm not sure it’s a good idea for you to give evidence”... in
front of me | said: ‘really? Why would that be? Because the jury really need to hear his voice. All
they’ve got to see him sitting in the dock, they’ve got no idea about who he is’, and when you hear
somebody’s voice it completely changes. He said it to him twice, and | pushed and he gave evidence
and he was acquitted. That’s not my job, I’'m not there to get anybody acquitted- but if he just had
his barrister standing up for him | don’t think they would have got the flavour of what this man was.’

(E&W-17)

E&W-17 was aware that by pushing the defendant to give evidence she overstepped the limits of her
neutral, objective role. Her actions seem to be in response to the defendant’s role being minimised and
the perceived failings of the defence barrister to protect his client’s best interests. Just as intermediaries
justify the stretching of their impartiality as part of the overriding responsibility to facilitate
communication (see Chapter 7), E&W-17’s eagerness for the defendant to testify may arguably be
viewed through a participatory lens. This position views the accused’s ‘voice’ as their focal instrument

with a pressing need for the jury to see ‘who he is’ and for him to be recognised as a rational and
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autonomous human being.1%’8 The ethical issues with this position are, however, plain to see. What did
the defendant want to do and was his decision to testify truly informed? E&W-17’s actions seem veiled
with concern for the accused’s participation but should cause us to question the extent to which his
individual autonomy was respected. It is worth briefly noting again that in Northern Ireland, where the
concepts of ‘witness work’ and ‘defendant work’ were not recognised by intermediary interviewees,

these ethical issues relating to neutrality were not so pronounced.

Itis important to remember that the intermediary and defence barrister have different roles and duties
which ultimately impact how they conceptualise and engage with the right to effective participation.
Intermediaries, owing their primary duty to the court, are concerned with the facilitation of
communication which often seems indistinguishable from, or at least instrumental to, their role in
facilitating participation. Access to legal representation has been interpreted as integral to effective
participation, in particular since a lawyer will often be best placed to articulate the defendant’s version
of events and also to challenge the evidence against him.>?”® A barrister owes a professional obligation
to act in the best interests of his client, which may not necessarily result in advice that the accused
should testify.’?® Indeed, a defendant may understand the ‘thrust’ of what is said in court and be able
to follow proceedings yet decide not to testify based on legal advice.?%! The above exchange between
E&W-17 and defence counsel suggests that settings such as legal conferences may act as sites of conflict

between these two positions.

An alternative perspective is that E&W-17’s frustration was based on a misassumption that both she
and the barrister were primarily concerned with effecting the same right. Lord Thomas in R v Grant
Murray noted that intermediaries are ‘instructed to provide advice and guidance to the judge (and to
the advocates), not to dictate to anyone what is to happen [or] interfere with the functions of
others’.1%®2 While intermediaries are intimately concerned with ensuring the right to effective
participation, the burden to ensure the right is upheld ultimately rests with the trial judge.%®® E&W-
17’s actions arguably blur the boundaries between the responsibilities of criminal justice actors in
protecting the right to effective participation and, in the words of Lord Thomas, suggest that she

‘misunderstood her role’ 1984

1978 | i Ho (n 237) 105.

1079 Owusu-Bempah (n 1017) 332.

1080 Bar Standards Board (n 525) Part 2: Code of Conduct, CD2.

1081 Kirby et al (1004) 9.

1082 Grant Murray (n 12) [199].

1083 1hid. This point was also echoed by the Court of Appeal in R v Thomas (n 18) [38].
1084 1hid.
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Yet not all vulnerable defendants who require intermediary assistance decide to testify. It is often not
appreciated that only 47 percent of defendants who benefit from the assistance of an intermediary
choose to give evidence.’®®> At consultation stage, intermediaries must also assess the utility of their
assistance throughout the ‘first half’ of proceedings in helping the defendant to understand the impact
of his decision.®® These nuances of the defendant intermediary role question the participation
narrative that focuses solely on the defendant’s testimony. The accused who chooses not to testify
should be treated as a free, dignified and autonomous agent within his own trial whose participatory
role extends beyond the witness stand.'®®’ Theories of the criminal trial which centre on defendant
participation through oral testimony, such as those advanced by Duff et al, struggle to accommodate
this position since they are undergirded by a normative expectation that the accused will testify.08
Duff’s conception of the trial as a ‘communicative enterprise’ is premised on engaging the accused
through ‘argument and justification’.1% A non-testifying defendant who seeks to put the prosecution
to proof remains worthy of a participatory role through what Ho terms as a ‘dialogue’ throughout the
trial.1 An intermediary assisting a non-testifying defendant may even assume a heightened
responsibility since this ‘dialogue’ will not be reciprocal in the same way. While effective participation
is broadly construed, providing testimony is an important element since the accused can demonstrate
an awareness of the case against him through his answers to questions. When a defendant does not
testify, the scope for defendant engagement is invariably restricted and thus the intermediary may have
to compensate for this. As Ho argues, the trial has a ‘communicative purpose’, but the form of the
defendant participation within it varies and intermediaries are responsive to this through the facilitation

of communication.?*!

8.7 Participation and the dock

A focus of the chapter so far has been on differentiating criminal justice participants based on their
individual participatory roles. Although these roles are often discussed in abstract terms, they are
reified through the criminal justice built environment and the spaces within it.}%? The ability of criminal

justice spaces to encourage or inhibit participation has been the subject of sociolegal enquiry, much of

1085 Communicourt (n 21).

1086 |hid.

1087 Owusu Bempah (n 254) 44.
1088 pyff et al (315) 101.

1089 Dyff (n 324) 133.

1090 | 3i Ho (n 237) 105.

1091 |hid 104.

1092 Rowden (n 962).
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which has lamented the exclusion of the laity as outsiders.’%®® As the central participant of the criminal
trial, it is reasonable to assume that the defendant and his needs would be prioritised within such
spaces. The values of legitimacy, autonomy and participation, as discussed in Chapter 3, require the
defendant to be afforded the time and space to converse properly with his lawyer throughout and
follow proceedings from an appropriately located space within the courtroom. Yet the reality of the
modern criminal court is starkly different. Facilities for the accused have progressively diminished over
the last fifty years, in ways that ‘radically distinguish the material conditions of those presumed
innocent from others participating in trials’.1%* The spatial configuration of the courtroom has the
potential to marginalise the accused and to dehumanise and anonymise him in his own trial.1%%
Mulcahy and Rowden conclude that no other criminal justice participant has had his access to facilities
diminished more than the defendant in this period.’*®® Among the design changes made to defendant
facilities have been the loss of a writing desk, increased distancing from his legal representative,
disruption of sightlines to the public gallery and the capacity of courts to provide good quality catering

facilities to the cells.%%7

When intermediaries discussed defendant participation and court design, one key issue emerged: the
dock. The spatial configuration of the dock itself, its relative location in the courtroom and the impact
of the accused being physically separated from the other trial participants were all viewed as
detrimental to communication. Most intermediaries recounted stories of defendants being exhausted,
confused and resigned to their fate whilst in this enclosed space. Rosen’s description of the dock as a
‘humiliating and degrading’ experience was echoed by interviewees, many of whom recalled visceral

memories of distraught defendants with their heads in their hands, impatient for the ordeal to end.1%%

It was noticeable that the interviews raised many of the same concerns which formed the basis of the
ECtHR case of Stanford v UK twenty-three years earlier. Two recurring issues which intermediaries
identified as being problematic for defendants were the poor acoustics of the courtroom and restricted
visibility from the confined dock. E&W-16 and E&W-14 both explained how the sense of disconnection
and isolation from proceedings is exacerbated by the physical barriers that separate the defendant

from the rest of the court:

1093 Carlen (n 366); Sharyn Roach Anleu and Kathy Mack, ‘Magistrates’ everyday work and emotional labour’
(2005) 32(4) Journal of Law and Society 590; Pat Carlen, ‘The staging of magistrates’ justice’ (1976) 16(1) The
British Journal of Criminology 48.

1094 Mulcahy and Rowden (n 474) 31.

1095 Rock (n 299) 240.

10% Mulcahy and Rowden (n 474) 31.

1097 1bid.

1098 |ionel Rosen, ‘The dock — Should It Be Abolished?’ (1966) 29 Modern Law Review 289, 296.
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‘In the dock you can hardly hear what is going on. The visibility is not good either. The defendant
then goes face in hand and gives up on listening. The barristers are speaking forwards and you have

a view of their back and they are mumbling. It makes you feel really separate.” (E&W-16)

‘I do think, unless there is a very good reason for being behind a screen, the Perspex glass
automatically separates. If you have someone who is not very good at concentrating, they will think

they don’t have to listen.” (E&W-14)

E&W-7 echoed these viewpoints and further explained how recent developments in terms of dock

design have made conditions worse:

‘You can’t communicate in the dock. It’s toughened glass and a tiny slit...it"s very hard to hear, you
are isolated from the court unnecessarily in a lot of cases...The dock has been made worse recently
because recently they have put grills at the top and some have gone solid at the top so it’s hot, it's
sticky, it’s smelly and you can’t hear anything and it’s bloody uncomfortable. The architecture is

crap.” (E&W-7)

The relationship between the intermediary and the right to effective participation is impacted by the
special configuration of the dock. As the above quotes demonstrate, intermediaries were acutely aware
that participatory entitlements of defendants were poorly served by the dock and its design. Some
intermediaries explained how they often seek to counter these difficulties through recommendations
in their court report. For example, two intermediaries, E&W-17 and E&W-13, explained how they
actively recommend the defendant’s removal from the dock with the permission of the judge. Both
described this recommendation as necessary to ensure the ‘effective participation’ of the defendant.
When asked, E&QW-17 suggested that such action was often required to ameliorate the inherent
deficiencies of the defendant’s position and explained that intermediaries have an ‘enhanced’ role to

‘break through’ these barriers:

‘I think if we could just get the defendants on the side and not with the barristers having their backs
to them, that would make a huge difference...Who in their life experience ever sits in a room to
people with their backs? It is just ridiculous. | think once | get them out of the dock... although you
see once I've got them out the dock, | still have a very active role sitting at the back with them. | did

a couple of weeks ago, | asked the judge [if we could] sit outside the dock.” (E&W-17)
E&W-13 explained how she adopts the same practice:

‘One of my recommendations is that they don’t sit in the dock. It's about the person engaging and
participating in their trial, so how can it be fair if they can’t properly participate? You are there to

ensure effective participation in trial. | ask for them to be outside...Also, in the dock you have those
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stupid leaning bars. If | need to be creating visual aids for someone about what’s happening the
court, who’s who, what people are saying...| can’t do that on my knees, | can’t type on my knees. It
might be that | sit outside the dock so | have a bench. In fairness, courts have always accepted that.’

(E&W-13)

These comments suggest that the dock not only inhibits the defendant’s participation in proceedings
but also negatively impacts upon the intermediary’s ability to do their job. While these two findings
may appear to be two sides of the same coin, they in fact provide a valuable insight into the content of
the intermediary role. Intermediaries are more than a passive communication conduit, they can also
actively manage a defendant’s environment to promote participation. This echoes the ‘broad’
conception of communication, as discussed in Chapter 7, and sees intermediaries attempting to
neutralise barriers to defendant participation. While intermediaries working with witnesses are also
concerned with environmental factors, in particular room layout during assessment and the spatial
configuration of the live-link room, it was clear that the dock presents a unique set of difficulties which
intermediaries must consider. For example, during the GRH intermediaries normally agree a method of
intervention so they can alert the judge when a witness has not understood a question or if it needs
rephrased. When in the dock, however, intermediaries are often unable to get the attention of the
defence lawyer or the judge to seek clarification or flag concerns. Miller argues that the dock interferes
with the defendant-lawyer relationship by ‘effectively prohibiting free and uninterrupted consultation
and suggestion throughout the trial.”}**° There is also little time allowance given for the intermediary
to communicate to the accused what is happening throughout a case. Another significant issue created
by the enclosed nature of the dock emerges when a vulnerable accused is a co-defendant in a
multihanded case. E&W-8 was appointed to assist a defendant with severe communication difficulties

in a case with nine other defendants:

‘I did one multi-defendant case with about 10 people and it was so noisy. | can’t believe what
happens in the dock, with the noise and the mucking around. It was phenomenal. Everyone was
just talking to each other and things were being thrown...but the problem is that the person you
are with is getting distracted, and it does have an effect on their ability to concentrate and follow
what is going on. So you need to think carefully about layout, | would discuss it with the barrister.
But there are fixed reasons why someone has to be in a position then | don’t think | have full control.
| can’t say where someone needs to sit, especially in multihand case, but | would always make sure
that if we do have any control over it then we are sitting in the most sensible place...it’s so important

they can see and hear.” (E&W-8)

1099 julie Miller, ‘A Rights-Based Argument Against the Dock’ [2011] Criminal Law Review 216, 221.
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This quote encapsulates just how inhibiting the dock and its design can be for the participation of the
defendant but also how cognisant intermediaries are of this reality. The disempowering effect of the
dock is also evident as E&W-8 is constrained in terms of practical recommendations. This contrasts
significantly with the freedom many intermediaries are afforded when working with witnesses. The

following quote from E&W-9 provides an excellent example of this in practice:

‘with a witness you can pretty much say anything, for example | had someone and it was agreed
that they could take their dog into witness service with them while they were waiting...you would
never get that for a defendant in a million years. | had a dock officer report that fact that | had given

the defendant a stress ball...which was in my report!” (E&W-9)

E&W-9’s experience reflects a key theme of the findings: intermediaries feel their role is perceived
differently by judges and lawyers when working with defendants compared to witnesses and that the
nature of the work is often more challenging. The present section reveals that the dock’s ability to
prejudice and alienate extends to the intermediary as an associated party of the defendant. This leads
to the paradox whereby intermediaries strive to mitigate the participatory challenges of the dock yet
find their ability to do so inhibited by their placement within it.}%° The dock reinforces what Mulcahy
and Rowden term the ‘strict hierarchy’ of court users and the reality that the participatory rights of the
defendant have never been prioritised in the design of modern court buildings.'*** The incremental
fortification of the dock and its ‘removal’ of the defendant from proceedings is incongruous with the
enhanced participatory role of the defendant which this chapter advocates.*'%* As Miller has noted, the
dock poses a serious risk to the presumption of innocence, right to legal assistance and, crucially, the
accused’s right to participate effectively in the criminal trial.}'® The experiences of intermediaries
explored in this section emphasise that taking the defendant’s right to effective participation seriously

must necessarily include addressing current deficiencies associated with the dock.

1100 |ronically, the prospect of remote trials may enhance defendant participation as they dispense with the
need for a secure enclosure that is physically distinctive from those used by other participants. In this respect,
‘virtual justice’ has a potentially ‘democratizing effect” with the defendant being ‘more central to deliberations
than they would be in a physical court’ (JUSTICE, ‘Testing the case for a virtual courtroom with a physical jury
hub Second evaluation of a virtual trial pilot study conducted by JUSTICE’ (June 2020)
<https://justice.org.uk/wp-content/uploads/2020/06/Mulcahy-Rowden-second-evaluation-report-JUSTICE-
virtual-trial.pdf> accessed 2 November 2020; Meredith Rossner, ‘Remote Rituals in a virtual court’ (2021) 48(3)
Journal of Law and Society 334; Meredith Rossner, David Tait and Martha McCurdy, ‘Justice reimagined:
challenges and opportunities with implementing virtual courts’ (2021) 33(1) Current Issues in Criminal Justice 1.
1101 Mulcahy and Rowden (n 474) 275.

1102 | inda Mulcahy, ‘Putting the defendant in their place: why do we still use the dock in criminal proceedings?’
(2013) 53(6) British Journal of Criminology 1139.

1103 Miller (n 1099) 216.
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8.8 Sentencing

Sentencing lies at the heart of the criminal justice system and it is at this stage that the ‘communicative
nature’ of the process is most apparent.’'® Sentences communicate official censure or blame, the
communication being chiefly to the offender but also to the complainant and to wider society.'% In
recent years, complainants in some jurisdictions have gained the right to participate in sentencing and
diversion processes. For example, the Labour government introduced the ‘Victim Personal Statement
Scheme’ in 2001 to enable complainants to explain the impact of the crime in their own words through
a personal statement made to the police. Yet complainants are granted a relatively limited participatory
role at sentencing. While the right to challenge a sentence may exist on the basis that it constitutes an

1106

inadequate punishment, there is no corresponding right to participate. Inter alia, this has been

based on the view that granting such a procedural right may interfere with the public nature of the

prosecution system.1%/

As a key juncture in the criminal trial, the question of intermediary involvement with defendants at the
sentencing stage deserves attention. Any sentencing model, regardless of its underpinning ideals, must
communicate the punishment to the offender even if he chooses not to listen or be persuaded by it.110®
But while a court can deliver sentence, there should be a concomitant understanding of its content and
what it practically means for the offender. The notion of ‘informed sentencing’ requires a court to make
reasonable adjustments and to consider the individual abilities and support needs of offenders to avoid
unreasonable expectations being imposed.*% As the ECtHR held in SCv UK, effective participation must
involve the accused understanding the significance of any penalties imposed.’ Domestically, the
Equal Treatment Bench Book emphasises the need for sentences to be ‘accessible’, noting that
intermediary presence at the sentencing hearing may be required to ensure this is achieved.'*! The
Sentencing Council also notes that courts may consider requesting information about a defendant’s

communication difficulties and how an intermediary may assist during the sentencing process.'!?

1104 Owusu Bempah (n 254) 58; Julian Roberts, Exploring Sentencing Practice in England and Wales (Palgrave

Macmillan 2015) 6.

1105 Andrew Ashworth, Sentencing and Criminal Justice (6™ edn, Cambridge University Press 2015) 94.

106 Doak (n 191) 167-171; McCourt v United Kingdom App No 20433/92, 2 December 1992.

1107 Andrew Ashworth and Mike Redmayne, The Criminal Process (3™ edn, Oxford University Press 2005) 50.
1108 Antony Duff, Punishment, Communication and Community (Oxford University Press 2001) 126.

1109 prison Reform Trust, ‘Prison Reform Trust response to the Ministry of Justice consultation, Punishment and
reform: effective community sentences’ (June 2012) 8.

110 §C v UK (n 422) [29].

1 Equal Treatment Bench Book (n 36) 113.

112 sentencing Council, ‘Sentencing offenders with mental disorders, developmental disorders, or neurological
impairments’ (effective from 1 October 2020).
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In interview, intermediaries felt strongly about the need for communication assistance at the
sentencing stage. However, this has not been reflected in the literature or wider academic or policy
discussions. While Kirby et al have highlighted the connection between effective participation and the
role of the judge at sentencing, the nature of intermediary involvement has received little
elaboration.'2 Since Article 6 ECHR applies to the determination of a criminal charge, the right to
effective participation arguably does not cover the sentencing stage, but this is open to debate and is
unresolved. Examining the intermediary role at sentencing is instructive in understanding different
participatory roles within the criminal process. Unsurprisingly, when intermediaries were asked about
their involvement at the sentencing stage they spoke only about the defendant. The view among many
was that their involvement throughout the process would be diminished if the ultimate outcome was
incomprehensible to the defendant. For those who had previously worked with vulnerable individuals
in the criminal justice system, seeing the defendant bypassed at sentencing stage left a lasting

impression:

‘A lot of the vulnerable young people | worked with in my previous role would come out of court
without having understood what had just happened to them. One observation | did with the
defendant where they were getting a custodial sentence, | understood that when the judge gave it,
but | watched [the defendant’s] face and they didn’t know that until they came out and had a
debrief.” (E&W-15)

As was explored in earlier chapters, different conceptions of the intermediary role and its scope have
emerged between some judges and intermediaries. This tension, evidenced, for example, in the case
of Rv Grant Murray, appears largely based on different views about the extent of the role’s involvement
throughout trial.*'** ‘Pragmatic and flexible’ appointments should not only involve intermediaries
justifying their recommendations to the court but should also promote collaboration between the two
to ensure appointments are effective. The sentencing stage offers an opportunity for judges to use
intermediaries as an instrument to ensure that the verdict is understood. E&W-13 recounted an

example of such a practice from a case involving an extremely vulnerable defendant:

‘The judge was absolutely amazing and kept asking if [the defendant] was understanding...The judge
actually requested me to come and see him in chambers to help him word the sentence. | said [the
defendant] is so fixed on the sentence that she won’t listen to anything before that..and the
likelihood is that if you do the sentence first and then explain then she will listen and | will make

sure she listens. And it worked really well.” (E&W-13)

113 Kirby et al (n 1004) 11.
114 Grant-Murray (n 12).
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In Northern Ireland, NI-5 lauded one District Judge who has developed a reputation for positively

including the intermediary in the Youth Court:

‘Judge [X] has been excellent. He’s just got it into his practice...he will meet with the young person
and he brings lay magistrates with him. He takes you into his chambers and there’s everybody there
and the case is discussed and he gives the intermediary the opportunity to speak. And there’s lots
of discussion around that...[he] creates this kind of ‘let’s talk about this, let’s do the right thing’.’
(NI-5)

The centrality of the judge’s role in the above examples must be recognised. The power to appoint
defendant intermediaries not only rests with the court, but the judge must also adapt the trial process
to address the defendant’s particular communication needs.!* As the Court of Appeal recognised in R
v Grant Murray, the ‘burden rests on the trial judge to ensure the effective participation of a vulnerable
person, not on the intermediary’.*'* Considering that judges are required to approach all intermediary
appointments on an individual basis, consulting intermediaries about the defendant’s particular
communication needs seems central to ensuring the right is upheld. Yet in interview, intermediaries
explained that judges often failed to utilise their communication expertise. E&W-18 explained how a
magistrate’s bench adopted an inflexible approach and preferred to stick rigidly to their original terms

of appointment:

‘They paid me to be there for the 3 days...then the judge said: ‘I haven’t granted for the intermediary
to be in here.” Well, do you want to pay me to just sit outside? That’s ridiculous...l said ‘well I'm
here still, I'll stay for sentencing and probation and | can help him understand those processes’. And
the judge was like: “Well | haven’t asked you to do that!” and It’s like I'm here and you’re paying me,

it’s a lack of understanding of how you could be used | suppose.” (E&W-18)

While intermediaries have the tools to facilitate communication, these can be rendered redundant if
judges are unwilling to be flexible in the terms of their appointment. In the example above, even if
E&W-18 had not originally recommended her presence at the sentencing hearing, the defendant’s
participation would have only been enhanced by an intermediary explaining the significance of the
sentence and impact of probation. Of course, adherence to ‘pragmatic and flexible’ intermediary
appointments does not mean automatic entitlement to communication assistance at every stage.
However, the principles of pragmatism and flexibility should involve some deference to intermediary

expertise regarding their involvement at discrete stages of proceedings. As the following example from

115 Cox (n 572); CPD (n 22) 3F.12.
1116 199,
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E&W-17 demonstrates, intermediaries are capable of disagreeing with legal professionals and

recommending their involvement only when the defendant actually requires it:

‘The defence barrister turned up to say: ‘I'd like the intermediary [at the sentencing hearing]’ and |
stood up, put my hand up and said: ‘Your Honour,” - the judge’s first response was: ‘we do have to
think about the public purse you know?’...and | said: ‘Can | just say that in this case, this man will
not have to play an active role in the sentencing hearing...so he doesn’t actually need me here
because there are other people who can help him I’'m sure’...the judge said: ‘thank you very much
Ms [X]! | won’t be calling on you for the sentencing.’...and then the judge said: ‘I think Mr.” [X], the

defence barrister, ‘is becoming a little too dependent on his intermediary!” (E&W-17)

It is useful to conclude this section on sentencing by returning to some theoretical approaches. Owusu-
Bempah argues that the defendant cannot begin to account for his criminal conduct, or be ‘called to
account’, until the sentencing stage, when it has been proved that they are guilty of the offence .Y’
She continues that it is at this stage of the process where ‘the wrongness of the act, as well as its
consequences, can be communicated to the defendant and the public.’***® This is based less on the
argument that the defendant cannot begin to account pre-sentence, but that it is not legitimate to
expect him to (or call him to) account for his wrongdoing until the charge has actually been proven.
Duff’s account of the trial emphasises the need for ‘repentance and atonement’**'® from the defendant
and expects an acceptance of responsibility as well as positive evidence of redress.!?° While these
accounts espouse differing normative theories of the criminal process, they both recognise a minimum
requirement of defendant participation at sentencing. Both accounts value sentencing as a
communicative enterprise and, as a minimum, the ability of the defendant to understand the
wrongfulness of his actions and their consequences.'*?! The reflections of intermediaries in interview

echo the importance of these imperatives, but also highlight the potential negative outcomes when

they are not prioritised.

While all stages of criminal proceedings present communication challenges for vulnerable defendants,

sentencing can often be the most bewildering and disempowering. 1122 Yet, despite the right to effective
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participation gaining more academic attention, the participatory role of the defendant at sentencing
tends to be ignored. As Peay and Player lament, the little qualitative research conducted into the
importance of vulnerability at sentencing focuses on complainants and witnesses rather than
defendants.'*?® Theoretical accounts of sentencing generally recognise that vulnerable defendants
should be proportionately punished for their wrongdoing, relative to other offenders. There is also a
broad consensus that alternative dispositions should be available to sentencers when dealing with a
vulnerable accused.'?* But rather than focusing on how the defendant’s vulnerability affects what is
done to him, the right to effective participation requires a reciprocal understanding of the court’s
disposal and its significance. Respect for the accused as an autonomous citizen requires nothing less.
Traditionally, the responsibility of ensuring that defendants understood their penalty and its
significance has fallen to defence legal representatives, yet the ability of lawyers to satisfactorily
execute this function has been questioned.'* As communication experts, and likely the individual who
best understands the unique communication challenges the accused faces, intermediaries are central
to ensuring the defendant’s participatory role at sentencing is respected. More broadly, the work of
intermediaries at sentencing can help generate a more nuanced discussion of effective participation

and a better understanding of its multifaceted nature.

8.9 Conclusion

There is a broad consensus that, as an institution of the state, the criminal justice system must allow
for at least a minimum degree of lay participation to be balanced with the input of professionals and
experts.}?® Drawing on the experiences of intermediaries, it is recognised that participation is
approached as a relative concept, with its content turning on the profile of the vulnerable individual
and the nature of their communication difficulties. A recognition of the differing participatory roles of
witnesses/complainants and defendants is important to understanding their relative positions within
the criminal justice system but also to ensuring that respective participatory entitlements are

maximised rather than diminished.*?”
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This chapter also reveals that different participatory roles are central to understanding intermediary
practice and how the role’s scope is conceptualised by intermediaries. The interview data suggest that
intermediaries can adapt to the differing participatory challenges of the vulnerable individual. The
concepts of ‘witness work’ and ‘defendant work’ are further developed through the physical
environment of the criminal justice system, the attitudes and perceptions of other criminal justice
actors and the relationships which intermediaries negotiate in their role. This chapter challenges judicial
conceptions of the intermediary role and calls for judges to adopt a more flexible and pragmatic
approach to defendant appointments. The ‘unknowns’ of the trial necessitate flexibility and many
defendants require communication assistance long before the trial and sometimes even after it
concludes. The appellate courts have advocated an overly simplistic ‘binarised” approach to defendant
intermediary appointments whereby intermediary assistance is granted either for full trials or
testimony only.*?® Intermediaries consistently avoided such rigid formulations of the level of support
vulnerable individuals require to communicate. Collaboration between intermediaries, lawyers and
judges is essential to ensure individualised assistance for vulnerable witnesses and defendants —

something which intermediaries pointed out would likely be more cost-effective and time-efficient.

Finally, this chapter has revealed how the differing systems of intermediary provision in England and
Wales and Northern Ireland impact the relationship between the intermediary role and participation.
Registered Intermediaries working within the Registered Intermediary Scheme (RIS) in Northern Ireland
can impact participation earlier at the police station than their counterparts in England & Wales. Yet
the RIS does not permit intermediary assistance beyond the period of evidence giving. As a result, it
seems that the ad-hoc system of intermediaries for defendants in England and Wales is more conducive
to the type of ‘pragmatic and flexible’ appointments which this chapter has advocated. In both
jurisdictions, however, intermediaries were acutely aware of the central role of the judge in directing
the terms of an intermediary appointment and how this, in turn, impacts the intermediary’s ability to

address participatory challenges faced by vulnerable people.

128 0p (n 64); Rashid (n 15).
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Chapter 9: Conclusion

As recognition of speech and communication problems, learning disabilities and mental health issues
increases within the criminal justice system, demand for intermediary assistance increases too. In September
2020, the Ministry of Justice (Mol) declared that increased intermediary capacity was a ‘priority’ to ensure
that the most vulnerable individuals receive communication support.’'?° The recently established HMCTS
Court Appointed Intermediary Services (HAIS) sees an extension of intermediary services beyond the Witness
Intermediary Scheme (WIS) (see further below). With the work of intermediaries expanding into other fora,
such as family courts, civil courts and employment tribunals, the intermediary role looks set to become
increasingly important in terms of ensuring access to justice for vulnerable court users. The fact that the
Criminal Practice Directions (CPD), Criminal Procedure Rules (CPR) and the Equal Treatment Bench Book now
explicitly include reference to the intermediary role is significant in terms of its increased profile. The
organisation and provision of intermediaries in England and Wales and Northern Ireland also remains

instructive for other jurisdictions where intermediary schemes based on the WIS have been rolled out.?**

The aim of the present research project was to expand knowledge about the role of the intermediary,
including how intermediaries interact with and experience the social world of the criminal justice system. At
the launch of the WIS in 2004, there were many unanswered questions about the profile of who would
execute the role, how it would be integrated into the criminal justice system and what its impact might be
on vulnerable court users. While we now have a clearer idea about the profile of intermediaries, more
research was needed to answer the latter questions. Cooper and Mattison echo this view by highlighting the
‘pressing need for further research into the efficacy and development of the role in practice’.***! More
specifically for the purposes of this project, the lack of empirical research into the intermediary role has
resulted in a poor (and often confused) understanding of the role’s scope and content. In response, this
thesis has examined the position of the intermediary within the criminal justice system through a sociolegal
lens. It has drawn on the experiences of those at the coalface of intermediary work and contributes to a
better understanding of the realities of the role and its impact on different court users. By including the
experiences of intermediaries working in both England and Wales and Northern Ireland, as well as those
working with both witnesses and defendants, it illuminates the ‘complexities and the richness’ of the
intermediary world.*3? Fundamentally, this thesis strives to give a voice to intermediaries to talk about their

work and the challenges they face within it. From these experiences and drawing on methodological insights
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from grounded theory, a theory has emerged which helps us understand what intermediary work involves

and what roles intermediaries assume throughout the criminal justice system.

The research questions outlined in the Introduction have steered the overall direction of the thesis. This
chapter summarises the answers to these research questions and sets out how the findings may impact
intermediary provision going forward. While the research questions are mutually informative and overlap, |

will take each in turn.

9.1 What are the parameters of the intermediary role?

Seventeen years on from the rollout of the first intermediary Pilot Study, the role’s formal parameters are
contained within the Criminal Practice Directions, Criminal Procedure Rules and relevant procedural
guidance from the Mol. A relatively stable picture of the intermediary role emerges from these sources: an
objective communication conduit, primarily focused on the facilitation of communication and owing its
primary duty to the court. As explained in Chapter 1, and noted throughout the thesis, the judicial depiction
of the intermediary role has been somewhat less consistent. This thesis has problematised the normative
description of the intermediary role and has generated a rich understanding of how those executing it view
their work and its scope and content. The parameters of the intermediary role have been shown to be
malleable and adaptable to the circumstances of a case, the extent of communication issues, the profile of

the vulnerable individual and interaction with other criminal justice agents.

The issue of the intermediary’s professional status and whether the role is perceived as a criminal justice
professional was an unexpected finding from the field. When embarking on a research project using a
grounded theory methodology, one inevitably has a sense of some issues which might arise in data collection.
As Holton and Walsh note, researchers bring their own espoused values and accumulated experience to the
research.3® However, the issue of professional status consistently arose in early interviews and | decided to
pursue this line of enquiry in later interviews. When reflecting on the potential impact of professional
identity/status on the parameters of the intermediary role, one moment stands out as particularly
instructive. After one interview, when walking with an interviewee to the tube station, she mentioned that
only recently did she feel that she was being genuinely listened to at GRHs. She explained that since obtaining
her doctorate, and could therefore officially be referred to as ‘Dr X', judges and lawyers were much more
responsive to her Court Report recommendations. She felt that she could make recommendations with more
confidence and suggest strategies and adjustments that she previously may not have done. This vignette
caused me to reflect on the intermediary’s relative status within the professional world of the court —a line
of analysis developed in Chapter 6. It illustrates how and why the professional status of the intermediary and
the perception of ‘professional work’ is relevant to understanding the parameters of the role. It also provides

a snapshot of the ‘tussle’ for control over work tasks in which court professionals engage. This, in turn, has
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the potential to impact the legitimacy of their work. Chapter 6 reveals that although the scope of the
intermediary role was initially untested and was often unclear, individual practices have seen the
construction of boundaries which are continually negotiated between actors. Intermediaries thus engage in
boundary work to protect their own professional jurisdiction and to carve out their own area of expertise. As
the intermediary special measure continues to develop and expand, further questions around the
professionalisation of the role are likely to emerge and shape its scope and content. Looking ahead, how the
introduction of the new HMCTS Court Appointed Intermediary Scheme (HAIS) (see further below) impacts
the intermediary’s control over its work and its professional jurisdiction will deserve attention. Research into
the operation of HAIS will be needed to assess whether a ‘jurisdictional settlement’ is reached between
intermediaries and other criminal justice actors and, consequently, what impact this may have on the nature

and scope of the intermediary role.

One of the most obvious ways in which the parameters of the intermediary role are fluid and context-
dependent relates to the issue of neutrality. As explained in Chapter 7, O’'Mahony et al have previously
written about the developing occupational identities of intermediaries and the challenge of reconciling the
role’s neutrality with different professional backgrounds.’*** This ranged from issues around emotional
attachment to defendants, to potential conflict in roles resulting from some intermediaries ‘wearing more
than one professional hat’.!13> My findings develop these concepts further and explicate the tension some
intermediaries face between the commitment to the ideals of neutrality on one hand and the struggle to
remain within its normative parameters on the other. By developing the concept of the ‘paradox of
neutrality’, | explored how individual intermediaries conceptualise their own role, its demands and its
broader place within the criminal justice system. Bourdieu’s concept of ‘illusio” was used as an instructive
explanatory concept to examine deviations from the expected performance of neutrality. Examining the
illusio of the intermediary role helps us to delve deeper into why intermediaries act as they do and examine
what significance these actions have on the role’s status and position. Illusio also allows us to view the
parameters of the role as contoured by intermediaries themselves through their iterative practices. Indeed,
just as intermediaries negotiate their own professional boundaries and identity through their social
interactions, they similarly co-construct their neutrality with other actors. As Chapter 7 concludes, the
content of the role’s neutrality remains unsettled and is ripe for collaborative discussion between judges,
advocates and intermediaries themselves. Any attempt to demarcate the intermediary role’s parameters
must necessarily address the vexed issue of neutrality. My findings suggest that the unique challenges
associated with intermediary neutrality must first be recognised before the viability of neutrality as an ethical

standard can be seriously debated.

| have explored in this thesis how the parameters of the intermediary role are coloured and shaped by the

conceptualisation of the criminal justice value of participation. Chapter 3 set the scene for later discussion
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about how the different participatory roles of witnesses and defendants qualitatively impact intermediary
work. Chapter 8 explored in detail how these different participatory roles are central to understanding
intermediary practice and how the role’s scope is conceptualised by intermediaries. As will be discussed
further below, this often centres around whether intermediaries are working with vulnerable witnesses or
vulnerable defendants. Yet it is difficult to escape the conclusion that effective communication is a pre-
requisite to effective participation, notwithstanding that the latter term may mean different things for
witnesses compared to defendants. My findings suggest that intermediaries respond to the different
participatory roles of vulnerable court users and, in turn, impact the nature of their own role by doing so.
This finding is particularly significant as it is not acknowledged in any of the relevant procedural guidance. It
remains to be seen whether the newly introduced HAIS scheme will recognise the variation in intermediary
work and the impact it can have on performance of the role. More broadly, these findings also support the
view that intermediaries are not an occupational monolith nor are they mere conduits who conduct a passive
communication role. This echoes the conclusion in Chapter 7 that reconceptualisation of the intermediary
role more broadly requires a more dynamic, relational view of the nature of its work and the challenges it

faces.

9.2 How has the role of the intermediary been conceptualised by key stakeholders?

One of the key points emphasised in Chapter 4 was the overlapping nature of the functions that can be
ascribed to the intermediary and how the role is inherently relational and multifaceted. To this extent, the
parameters of the intermediary role appear heavily dependent on the practices of the established court
workgroup, in particular the judge. Chapter 6 developed this further by arguing that intermediaries are
involved in a process of negotiation, conflict and exchange with other criminal justice actors over
jurisdictional claims. | conclude this chapter by arguing that these processes are fundamental to
understanding the complexity of the intermediary role and how its parameters are to be understood. The
‘complex social world” of the criminal court, as vividly described by Rock, remains highly resonant and

influenced how | analysed my interview data.*'%

How then do key stakeholders conceptualise the intermediary role? From early in the thesis, it was identified
that the judicial conception of the intermediary role has been inconsistent and, at times, confused or
misunderstood. One stark example of this was highlighted by Plotnikoff and Woolfson who found that many
judges were unable to distinguish between Registered Intermediaries for witnesses and defendant
intermediaries.’®” In my own interviews, several intermediaries explained how they had been mistaken as
interpreters and had to explain their function to the Court. E&W-7 explained how she had to explain
numerous times to a defence solicitor that she was not, in fact, an Appropriate Adult. Understanding how

the judiciary interacts with the role is particularly important since intermediaries cannot be expected to
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operate effectively without the confidence of the judiciary.'*® My interview data reinforce the importance
of the relationship between the bench and intermediaries. Judges decide the terms of intermediary
involvement in a criminal case and intermediaries were clear that their role is heavily dependent on direction
from the bench. The power dynamics of this relationship must be understood. As discussed in Chapter 3,
without judicial oversight, advocates have less incentive to collaborate with intermediaries and adhere to
the agreed ground rules. In this regard, intermediaries rely on coercive judicial power to enforce their
recommendations and legitimise their position. The power of the judge to enable the intermediary to
execute its functions was clearly understood by all interviewees. This was illustrated by E&W-17 who
remarked: ‘You've got a report to write to go to the court, to convince the court that you should be
appointed.” Such comments demonstrate how intermediaries are aware of the power imbalances within the
court’s implicit hierarchical structures which serve to exclude them. As explored in Chapter 6, the tools of
diagnosis, inference and treatment may be viewed as an attempt to gain exclusive jurisdiction over work
tasks and permeate the established, legitimised inner groups of the court. However, | concluded in Chapter
6 that intermediaries are consistently struggling to convince police, lawyers and judges of the role’s ‘cultural
legitimacy’. This seems, at least partially, to be based on a lack of understanding of the theoretical basis of
intermediary recommendations and a belief that the court workgroup can facilitate communication without
intermediary assistance. While many lawyers and judges are increasingly accepting of the intermediary role,
it is not obvious that there is broad understanding of the rationale for its introduction or the need for its
continued existence. It is important that intermediary work is not just accepted, but also understood by other

court actors.

As developed in Chapter 7, how the role’s neutrality is approached is significant in terms of how the role is
conceptualised more broadly. In the highly partisan world of the criminal court, an objective, neutral role,
such as the intermediary, is understandably viewed with interest and, perhaps at times, suspicion. Chapter
7 highlights the lack of serious debate around the nature of intermediary work and the challenges involved
in its performance. The ‘neutrality paradox’ is a concept based largely on the experiences of intermediaries
and their struggle adhering to the official rubrics of the role. However, a more nuanced understanding of this
concept would require further judicial insight and the experiences of legal professionals. As Bourdieu
explains, the concept of habitus is objectively structured by the role’s relative position in the field but also
by the subjective experiences of individual practitioners which are orientated by their perception and
classification of their social world.!'* This is true for intermediaries as it is for judges, lawyers and other
criminal justice actors. This thesis has conducted some of the groundwork for understanding how the
intermediary role is conceptualised. Further research with a more diverse sample of participants could shed

further light on this research question.
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More generally, the notion of the intermediary as an ‘outsider’ significantly impacts how the role is
conceptualised by those executing it. Firstly, almost every intermediary talked about feeling excluded by the
archaic world of the criminal justice system and, in particular, its formalities. Rock’s description of the
criminal court as ‘ceremonial, disciplined and staged’ resonated with intermediary interviewees who spoke
of the demands of the transition into the legal world from their other occupational backgrounds.!**® The
role’s relative placement outside the inner circles of the court has been explored above. Yet the role’s status
as an outsider was less pronounced in the more ‘backstage’ areas of the criminal justice system, such as the
police station. It was clear that intermediaries felt able to develop working relationships with police officers
more easily than courtroom actors. In turn, as explained in Chapter 7, increased informality seems to provide
fertile conditions for the role’s neutrality to be tested. This distinction between intermediary work in or
around the court compared to the earlier, investigative stage seems significant in terms of the role’s
conceptualisation. Firstly, intermediaries who attend the police station to assist with ABE interviews are
there on request. In many cases, they develop relationships with police officers who know their skill set, have
their contact details and often genuinely seek their communication expertise. The deference shown to some
of the more senior intermediaries by police officers was obvious from my interviews. This contrasts sharply
with the court environment where none of the court workgroup are in position to witness an intermediary
assessment or develop a rapport with the vulnerable individual. Instead, the intermediary presents as an
outsider, their expertise and recommendations reduced to a court report which is often discussed in a

perfunctory manner at the GRH.

Based on the above, there is clearly scope for further research to investigate the nature of the working
relationships between intermediaries and police officers both in ABE and at police interview. Gaining a rich,
in-depth understanding of the judicial perception of the intermediary role was difficult in my research due
to problems accessing judges in England and Wales. There is unquestionably further scope to research
judicial attitudes to intermediary practice which would help answer this research question. This thesis
provides judicial insight from Northern Ireland and emphasises the importance of the working relationships
between intermediaries and the bench. It highlights how lawyers and judges, as members of the court

workgroup, play an important role in shaping how the intermediary functions day-to-day.

9.3 What, if any, differences exist between the roles of ‘registered’ and ‘non-registered’
intermediaries?

The third research question prompted a closer examination of the ‘two tier’ intermediary provision in
England and Wales. When courts first began to allow applications for defendant intermediaries, there was
initial confusion as to whether an intermediary registered with the Witness Intermediary Scheme (WIS) could

be appointed. In the case of OP, Cheltenham Magistrates Court originally directed ‘An intermediary shall be

1140 Rock (n 299) 27.
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appointed to assist the defendant, subject to availability this should be a registered intermediary’.?*#! The
Mol then refused the defendant access to a Registered Intermediary. As has been explained, courts
subsequently developed the practice of allowing ‘non-registered’ intermediaries who fall outside the scope

of the WIS for eligible defendants.

While witnesses and defendants are entitled to different types of intermediaries, | wanted to find out what
this distinction means in practice. The sample cohort for this research project was chosen because | wanted
to speak to intermediaries with experience of working in both roles. These individuals were best placed to
explain what it meant to them to be a ‘witness intermediary’ in one case and a ‘defendant intermediary’ in
another. As has been explored, the significance of this distinction in how the intermediary role is performed
has been largely overlooked. The fact that several judges interviewed by Plotnikoff and Woolfson were
unable to differentiate between the two types intermediary is indicative of this problem.*'*? This caused me
to reflect on the normative function of the intermediary role and whether the profile of the vulnerable

individual being assisted may change the role’s scope and content.

The answer to this third research question centres on my conceptualisation of ‘witness work’ and ‘defendant
work’. Put simply, intermediaries not only view the demands of working with defendants and witnesses
differently, but they also perform a qualitatively different function with each. This echoes Plotnikoff and
Woolfson’s view that intermediaries for defendants ‘require a broader and more in-depth understanding of
the legal process and terminology’.}'*® Evidence of this distinction in my own data was apparent from all
aspects of intermediary work, from working with police at the investigative stage to interactions with the
vulnerable individual at court. Indeed, several intermediaries not only identified differences in how the two
roles operate but stated a clear preference for working with defendants. Although likely hyperbolic, E&W-
13 described non-registered intermediary work as ‘The Wild West’ compared to working as a witness

intermediary under the WIS.

The emergence of the concepts of ‘witness work’ and ‘defendant work’ was perhaps not surprising
considering Henderson’s early recognition of the ‘two tier’ intermediary provision.*** But | wanted to
investigate further and to better understand the myriad factors which contribute towards the distinction.
Viewing the different roles through the lens of participation proved instructive in understanding how the
communication needs of the vulnerable individual shape intermediary practice. It became clear from my
data that defendants do not merely receive a unigue form of communication assistance during proceedings
- the nature of their participatory role demands it. Although intermediaries rarely used the term
‘participation” in describing their function, time and time again in interview they explained the unique
communication challenges faced by defendants compared to witnesses. The challenges of the

confrontational police interview, the use of arcane language in legal consultations, poor acoustics in the dock

141 0p (n 29) [1].
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and complex sentencing remarks were all cited as uniquely defendant experiences. | found that defendant

intermediaries often moulded their communication facilitation role in response to these conditions.

As explained in Chapter 7, the practice of defendant work can conflict with the role’s impartiality. Indeed,
elaboration of the ‘witness work/defendant work’ concept acts as a heuristic for understanding the conflicts
intermediaries experience between their impartiality and facilitating communication. It has been explored
how close relationships can potentially develop with the defence and that sympathy can be generated for
the defendant. These findings are perhaps better understood when compared with the shorter, often less
developed relationships which intermediaries develop with witnesses. Indeed, recognising the witness
work/defendant work distinction is a pre-requisite for any serious discussion about how the intermediary
role’s neutrality may be reconceptualised. As noted at the end of Chapter 7, conceptualising the role as
narrow in scope and ‘hermetically sealed’” from the emotionally charged cases in which intermediaries are
involved appears illusory and disconnected from the reality at the coalface.’* It would be futile to question
the role’s impartiality without appreciating that intermediaries experience differing demands depending on

the profile of the vulnerable individual being assisted.

Finally, the thesis used Northern Ireland as a useful comparator based on its unitary system of
intermediaries. The fact that intermediaries registered with the DoJ are equally likely to be matched with a
witness or a suspect/defendant has meant that no obvious distinction between witness work and defendant
work has emerged. Intermediaries in Northern Ireland recognised the right of defendants to effective
participation and how defendants have a different stake in the criminal process compared to witnesses.
Indeed, procedural differences between witness work and defendant work in terms of interview format and
the length of time physically spent in the courtroom were noted. However, there was no obvious divergence
in how the essential elements of the role were approached whether it was a vulnerable witness or a
suspect/defendant being assisted. Tellingly, many Northern Irish intermediaries in interview were puzzled at
the suggestion that such a distinction between witness work and defendant work could even exist. This is
strong evidence of the impact a unitary system of intermediaries can have, not just on the organisation of

intermediary provision, but on the conceptualisation of the role by those who execute it.

9.4 Defendant intermediaries — a formalised role in sight?

As noted above, a key motivation for conducting this research project was an interest in the differing
provision of intermediaries for defendants compared to witnesses. The ‘two tier’ system raises questions
relating to access to justice, fair trial rights and equality of arms.!¢ In July 2020, the MoJ announced that it
was ‘seeking to engage with the market for the provision of HMCTS Court Appointed Intermediary Services

(HAISY 27 In January 2022, contracts were awarded to a selection of suppliers for the provision of the new
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intermediary services and the HAIS scheme has been operational from April 2022.1**8 The Mol explained that
these services will be provided in the courts and tribunals in England and Wales and are specifically focused
on the appointment of intermediaries who can be instructed to provide an assessment of a person’s
communication needs along with providing recommendations on measures that could be put in place by the
court to support vulnerable people, young people and children and other individuals who may need
assistance during court proceedings.’* The HAIS scheme relates only to intermediary services that currently

fall outside the remit of the MoJ Witness Intermediary Scheme (MoJ WIS).

The HAIS scheme does not formally implement 5.104 of the Coroners and Justice Act 2009. As such, there
will continue to be no statutory basis for defendant intermediaries and the inherent jurisdiction route will
continue to be used by judges. The MoJ has outlined that a number of ‘commissioning bodies” will be
responsible for booking an intermediary directly.!**® These commissioners will choose an intermediary from
one of two frameworks: MASP (Managed & Approved Service Providers) and ASP (Approved Service
Providers). The Mol differentiates between the two frameworks based on ‘organisational capacity and
capability’ .} MASPs are expected to be larger groupings of intermediaries who deliver appropriate training
for their own intermediaries, either provided in house or via a third party. The MASP framework is likely to
be more complex and contain more obligations than the ASP framework.!*>2 The ASP framework applies to
smaller groupings of intermediaries or independent intermediaries who are unlikely to have the same
capacity as MASPs to accept bookings.*>® Intermediaries working for an ASP must demonstrate a minimum
of two years’ experience or have experience of court hearings from another role, or experience of supporting
vulnerable people.’*>* There is no equivalent requirement for MASP intermediaries. Further, ASPs will not be
expected to offer the same in-house training and recruitment opportunities and will need to be assessed as
part of a competency-based assessment process.'*> Unlike the WIS, no centralised work allocation/booking
system will be implemented by HAIS. As such, no “matching service” will be introduced to the equivalent to

that currently carried out by the National Crime Agency for Registered Intermediaries.'!*®

The HAIS scheme is a potentially significant development in terms of the intermediary role and the provision
of communication assistance for defendants. It represents an effort to bring a degree of formality to
defendant intermediary provision and end the informal system of ad-hoc appointments. Yet the proposed
system does seemingly perpetuate the ‘two tier’ system of intermediaries by continuing to exclude eligible

defendants from the WIS. As the charity Intermediaries for Justice (IFJ) has argued, there will continue to be
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a ‘lack of parity for vulnerable people across all aspects of the Justice system’.¥>” Other concerns include a
lack of regulation or quality control and increased fragmentation of services across geographical regions and
court services.!™® In the run up to the scheme’s launch, several intermediaries in England and Wales
expressed grave concerns to me personally about what the scheme would mean for the future of the
intermediary role more broadly. There was a deep-seated frustration that working intermediaries had not

been consulted about the new scheme’s organisation, regulation and operation.

While the HAIS scheme is relevant to the present study and the research questions, my data cannot speak
to the scheme’s prospective operation. Intermediaries in my interviews talked about their experiences
working within the ad-hoc non-registered intermediary role. However, the introduction of the HAIS arguably
affirms the importance of the findings in this thesis. One of the main arguments advanced throughout is that
intermediaries conceptualise ‘witness work” and ‘defendant work’ differently. In other words, intermediaries
approach aspects of their role differently when working with a vulnerable witness or a vulnerable defendant.
It is possible that the organisation and structure of intermediary provision within HAIS will recognise this. It
may make sense that prospective intermediaries working within HAIS are given defendant specific training
to reflect qualitative differences in the roles. Formal segregation of intermediaries into ‘registered’” and
HAIS/defendant roles, however, may have unintended consequences. Differences in quality control,
oversight and organisation may create at least the perception of an inequality of arms. Perhaps the most
worrying aspect of the HAIS scheme is the lack of provision of intermediaries for vulnerable suspects at the
police station. | argue in Chapter 8 that the lack of such provision for suspects is indefensible given the
accused’s participatory rights. These findings provide a powerful argument for the MoJ to take the

defendant’s rights seriously and extend intermediary provision to the investigatory stage.

9.5 Future directions

The findings of this thesis can harness change both in terms of policy developments relating to intermediary
practice as well as how the role is theorised. Firstly, by demonstrating the utility of intermediary assistance
at all stages of the criminal process, my findings should cause policy makers to think more globally about
intermediary provision. The notion of the intermediary as a solely court-based role is misconceived and
contributes to a lack of understanding of the role’s purpose. The objective must be to involve intermediaries
(both for suspects and witnesses) at an earlier stage to assess potential communication issues. The biggest
concern in this regard relates to suspects at the police station who have historically been denied such
assistance. Unfortunately, this situation looks set to continue with the operation of the new HAIS scheme.
The Mol must reconsider this policy or at the very least clearly justify its decision. It seems likely that the

exclusion of intermediary assistance for suspects at the police station is resource related, but this does not

157 | etter from Intermediaries for Justice (IFJ) to MoJ Procurement (28™ August 2020) available at:
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change the uncomfortable reality that many suspects who will later be appointed an intermediary at court
will have already completed a police interview without specialist communication assistance. This position is

untenable and must be addressed urgently.

Of course, intermediary appointments at an earlier stage are dependent on vulnerability being identified and
responded to. This is a significant issue, with police identification of vulnerability at the police station
inconsistent at best. This appears due, at least partially, to various different definitions of vulnerability used
across different police forces.?'™® There is an urgent need for standardised police training on how
vulnerability can be identified but also how officers should act upon it. Such training must include reference
to the intermediary role, its scope and content. As noted above, a triage system, whereby intermediaries
provide telephone advice to police when screening, has previously been suggested but has not been adopted
by the MoJ or NCA.***° More research on such a proposal is needed and intermediaries must be consulted
about the viability of such a scheme in practice. More generally, increased collaboration between police,
appropriate adults and intermediaries would help understanding of the different roles and responsibilities.
Now that the Mol has formalised defendant intermediary provision through HAIS, intermediaries working
with defendants should be easier to organise and coordinate as a collective group. It is incumbent on the
Mol to seek constructive feedback from intermediaries as to how their services can best be utilised,

particularly at the pre-court stage.

This thesis has highlighted further work that needs to be done to secure the legitimacy of the intermediary
as an independent, communication specialist and better integrate the role into the criminal justice system.
How can this be achieved? Judicial training should continue to highlight the utility of intermediary work and
underline the responsibility to have due regard to the intermediary court report as per the CPR.1*% Further,
ensuring that the vocational training of lawyers includes reference to the intermediary role is important.
Prospective criminal lawyers entering the profession must understand what the intermediary role involves
and how it can assist them in terms of their treatment of vulnerable witnesses and defendants. In terms of
criminal justice design, the lack of dedicated space for the intermediary at court and the police station (which
is indicative of its outsider status) should be addressed. If the intermediary role is to be recognised and
accepted as a legitimate criminal justice actor, then more thought must be given to the spaces is inhabits.
The work of Mulcahy and Rowden is instructive as they highlight the need for court design to reflect the
needs of those who work there.'®? Going forward, regard should be given to where is available for
intermediaries to assess vulnerable individuals, what spaces exist in the court building to meet with lawyers

to review questions and the suitability of spatial configuration within the court itself. Further, building on the
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important work of Mulcahy, Rowden and Rossner,'%® academic critique of the dock in the criminal court
should reflect on the voices of intermediaries who have experienced the challenges of the dock when

working with vulnerable defendants.

Finally, this thesis can also influence theoretical work examining more nuanced aspects of the criminal
process and the criminal trial. As explored in Chapter 3, most work in this area has overlooked or sidelined
the significance of intermediary work. What we understand the purpose of the criminal process (with the
trial at its centre) to be is enriched by a deeper understanding of the intermediary role. Recent developments
in criminal justice only augment the need for more theoretical work into the intermediary role. For example,
in light of the establishment of remote courts due to the Covid-19 pandemic, important questions emerge
about the treatment of vulnerable suspects and defendants and the collection of best evidence. How the
intermediary role operates in such an environment and how intermediary work impacts the aims and values
of the overall criminal process deserves further attention. While this thesis has not focused on these specific
guestions, my findings relating to the intermediary role, its scope and content are instructive. Further, the
ongoing funding crisis in the criminal justice system has focused minds on how resources are allocated. It
would be regrettable if intermediaries were treated as low-hanging fruit in any future budget cuts. This thesis
has drawn attention to the possibility of intermediaries accepting a reduced ‘advisory jurisdiction’ (see
chapter 6) which would likely be less costly financially for the MoJ. However, any policy decisions relating to
the scope of the intermediary role must recognise the impact the role has had on the nature of the criminal
process. Further theoretical work on intermediaries in the criminal justice system is important to better

understand how the role relates to its underpinnings aims and values.

9.6 Conclusion

This thesis set out to better understand the work of the intermediary in the criminal justice system. This
included an investigation of the scope of the role and the content of its work. The use of an inductive,
grounded theory methodology encouraged me to be sensitive to what my research participants were telling
me and to stay open to new lines of enquiry that might arise along the way. The result of this investigation
is that we can better appreciate not only what intermediary work involves, but also the impact of that work
on vulnerable individuals within the criminal justice system, and the impact of the criminal justice system on
intermediaries. This research project draws particular attention to the intermediary’s development of a
professional status, complications associated with the role’s neutrality and the role’s contribution to ensuring
the participation of vulnerable court users. Of course, these three aspects of the intermediary role’s function
are not exhaustive. However, the examination of the role’s scope and function in chapters 7-9 provides a

relatively comprehensive insight into its operation and its wider impact on criminal proceedings.
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This research has set the intermediary role in the context of the social world of the criminal justice system.
This should have several implications for those who perform the role but also for lawyers and judges in
particular. | hope that both prosecution and defence lawyers can view the intermediary as a useful tool for
the facilitation of communication, rather than a hindrance to their own work. While the adversarial nature
of the trial system inevitably poses challenges to realising this objective, there is certainly scope for improved
engagement with intermediaries. Reflecting on the discussion in Chapter 3, it should be recognised that
intermediaries can further the aims and values of the criminal process. The legitimacy of the criminal trial as
an institution, and indeed the criminal justice system more broadly, is strengthened if individuals within it
are treated with dignity, as autonomous agents. The evidence collected as part of this research demonstrates
that intermediaries seek earlier and better engagement with the lawyers involved in a case. Similarly,
intermediaries view better judicial understanding of their role and its content as critical for its effective
performance. It is essential that the work of intermediaries forms part of police training, barrister training
and judicial training. All discussions about the future of the intermediary role must be underpinned by
collaboration between police, lawyers, judges and intermediaries themselves. This thesis has made a
contribution by exploring why the relationships between these different actors and the intermediary are so

important.

This thesis is also significant for elaborating upon the notion of ‘two tier’ intermediary provision by
developing the concepts of ‘witness work’ and ‘defendant work’. It has been explored how this distinction
impacts the practical demands of the intermediary role, how intermediaries approach their work and how
the role is perceived by other criminal justice actors. Looking ahead, the new HAIS scheme essentially
formalises this distinction in intermediary work since vulnerable suspects/defendants will continue to be
excluded from the WIS. Whatever the reason for the establishment of the HAIS scheme, it is not obvious at
this point that it will protect the participatory rights of the defendant better than the current ad-hoc system
of judicial appointments. It is, therefore, incumbent on the MoJ to monitor and review the operation of the
HAIS scheme and explain why vulnerable suspects and defendants have not instead been given access to
intermediary services under the WIS. Equally, how might these developments impact the operation of the
WIS and the work of Registered Intermediaries assisting complainants and witnesses? The significance of the
distinction between ‘witness work’ and ‘defendant work” will need to revisited once we have more

information/data from the operation of HAIS.

The importance of this thesis goes beyond understanding the day-to-day work of intermediaries and many
of the findings are indicative of broader issues within the criminal justice system. For example, doubts remain
over the suitability of the criminal trial to properly accommodate the needs of vulnerable court users. It is
important to reflect on the fact that the intermediary was initially introduced as one of a range of special
measures aimed at improving the experience of vulnerable witnesses in criminal courts. As a result of 5.29
YJCEA, communication facilitation expertise was outsourced to the intermediary as a neutral, independent
actor. But it is unrealistic to expect the intermediary to unilaterally “fix’ communication issues in the criminal

justice system. In reality, the structure of the adversarial trial system limits the extent to which the trial may
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be reformed.!’® Nevertheless, this thesis reveals how the work of intermediaries is changing the way in
which lawyers and judges approach the treatment of vulnerable court users, in particular through their
guestioning. While there is undoubtedly still work to do, Cooper and Wurtzel are right that the intermediary

role has initiated a ‘culture change’ in how the most vulnerable are accommodated in criminal proceedings.

It may be fair to ask whether intermediaries are to become a permanent fixture in criminal courts or whether
their ultimate goal is to ‘skill up’ other court actors when dealing with vulnerable court users.''®® This
question is fundamental to whether the intermediary will be integrated further into the social world of the
criminal justice system or will have its functions absorbed by the court workgroup. Indeed, many of the issues
raised in this thesis relating to the intermediary’s status and legitimacy are linked to the perceived future of
the role. It is, however, premature to consider how the intermediary role may be ‘phased out’ considering
this thesis has highlighted so many issues that still deserve attention. Growing recognition of the complex
communication difficulties that vulnerable people face should lead to the retention of intermediary
communication expertise. | saw no evidence in my research that police, lawyers and judges are currently
better placed to perform the bespoke communication facilitation role of the intermediary. Central to the
task of maximising the intermediary role’s potential is understanding how it operates amongst the social
world of the criminal justice system. This thesis has made an important contribution by illuminating the

nature of the relationships the intermediary role enjoys with other criminal justice actors.

Finally, while this thesis has traced the emergence of the intermediary role and examined its current practice,
there is scope for further research to question how intermediary work can and should develop. As argued
above, it is appropriate that a wide range of stakeholders such as lawyers, judges, police and, of course,
intermediaries themselves to be involved in such a project. However, before these questions can be seriously
considered, the role of the intermediary must first be better understood. This thesis has made an important

contribution to that objective.

1164 Tyrone Kirchengast, The Criminal Trial in Law and Discourse (Palgrave Macmillan 2010) 119.
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Appendix 1 — Interview Topic Guide

INTERVIEW TOPIC GUIDE

Introduction

Tell me a little bit about how you became an intermediary?
What was it about the role that interested you?

Training- court, feelings?

Appointment and assessment

How do you first become involved, can you tell me about that?

[Any differences between witness/suspect?]

Assessment [Where? Can you give an example of a difficult assessment?]

Initial contact with police/solicitor [How do you feel you are perceived by them?]
Police interviews [interaction with officer? When do you get involved?]

Courtroom
Can you talk me through the process of actually being asked to attend court?

Ground rules

(How would you describe GRHs? What do you do at the GRH?)
[judges- interaction?]

[lawyers- interaction?]

*examples?*

Testimony

Witness- If you assist a witness, tell me the stages involved?
Defendant- tell me how, if at all, that is different?

[Who decides how long you are involved for?]

Status and place

Previous occupation

[You told me what drew you to role- how would you say the reality compares to your
expectations?]

235



Appendix 2 — Participant Consent Form

Exploring the role of the intermediary in the criminal justice system
Name of researcher: John Taggart

Law Department, LSE

Information for participants

Thank you for considering participating in this study. The data collection which will take place from around
November 2018 until November 2019. This information sheet outlines the purpose of the study and
provides a description of your involvement and rights as a participant, if you agree to take part.

1. What is the research about?

This project is exploring the role the role of the intermediary at all stages of the criminal justice system.
Interviews will be used to learn about the experiences and perceptions of intermediaries but also of judges.
The approach adopted is ‘discovery lead’ rather than to prove/disprove any particular view of the
intermediary and it is hoped that the results of this project will help gain a better understanding of what
the role involves.

2. Do | have to take part?

It is entirely up to you to decide whether or not to take part. You do not have to take part if you do not
want to. If you do decide to take part | will ask you to sign a consent form which you can sign and return in
advance of the interview or sign at the interview.

3. What will my involvement be?

You will be asked to take partin an interview about your experiences of the intermediary role. The interview
will not involve a rigid set of questions but instead will follow a number of more general themes. The
duration of the interview is not set in stone, but should take approximately 45-60mins. You do not have to
prepare anything in advance of the interview.

4. How do | withdraw from the study?

You can withdraw at any point of the study, without having to give a reason. If any questions during the
interview make you feel uncomfortable, you do not have to answer them. Withdrawing from the study will
have no effect on you. If you withdraw from the study we will not retain the information you have given
thus far, unless you are happy for us to do so.

5. What will my information be used for?
The collected information will be used primarily in my PhD thesis. However, the information collected may
also be used in future academic papers and future research.

6. Will my taking part and my data be kept confidential? Will it be anonymised?

The records from this study will be kept as confidential as possible. Only my supervisors and | will have
access to the files and any audio tapes. Your data will be anonymised — your name will not be used in any
reports or publications resulting from the study. All digital files, transcripts and summaries will be given
codes and stored separately from any names or other direct identification of participants. Any hard copies
of research information will be kept in locked files at all times.

7. What if | have a question or complaint?

If you have any questions regarding this study please contact me on j.taggart@Ise.ac.uk .

If you have any concerns or complaints regarding the conduct of this research, please contact the LSE
Research Governance Manager via research.ethics@Ise.ac.uk.
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To request a copy of the data held about you please contact: glpd.info.rights@Ise.ac.uk

If you are happy to take part in this study, please sign the consent sheet attached
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CONSENT FORM?

Exploring the role of the intermediary in the criminal justice system

Name of researcher: John Taggart

PARTICIPATION IN THIS RESEARCH STUDY IS VOLUNTARY

| have read and understood the study information or it has been read to me. | have YES / NO
been able to ask questions about the study and my questions have been answered

to my satisfaction.

| consent voluntarily to be a participant in this study and understand that | can refuse YES / NO
to answer questions and | can withdraw from the study at any time, without having

to give a reason.

| agree to the interview being audio recorded. YES / NO
| understand that the information | provide will be used for a PhD thesis and related YES / NO
future publications and that the information will be anonymised.

| agree that my information can be quoted in research outputs. YES / NO
| understand that any personal information that can identify me —such as my name, YES / NO
address, will be kept confidential and not shared with anyone other than myself.

| give permission for the (anonymised) information | provide to be deposited in a YES / NO
data archive so that it may be used for future research.

Please retain a copy of this consent form.

Participant name:

Signature: Date

Interviewer name:

Signature: Date

For information please contact: j.taggart@lse.ac.uk

1 Based on UK Data Service model consent form April 2018. http://data-
archive.ac.uk/media/210661/ukdamodelconsent.doc)
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