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Abstract

This thesis argues that so-called material approaches to constitutionalism provide valuable
resources for theorizing anti-oligarchic democratic innovations. In particular, it focuses on the
justification and democratizing potential of constitutionalizing authoritative class-specific political
institutions, that is, institutions of exclusive access to nonwealthy and/or working-class citizens.
In order to achieve that aim, the thesis explores the meaning of the idea of material
constitutionalism, distinguishes between conservative and progressive conceptions of it, and gives
a sustained defence of the latter. It fleshes out the general economic causes of ordinary citizens’
political disempowerment under contemporary capitalist states, establishes the importance of a
popular understanding of democracy, and explains some of the benefits of employing class-
specific political institutions to redress oligarchization. It also discusses particular interpretations
of progressive material constitutionalism, namely, so-called plebeian and socialist alternatives, and
defends the normative superiority of the latter. In a nutshell, the argument is that such is the case
because socialist constitutionalism gets better the purpose of class-specific political institutions,
which ought to aim at eroding the class barriers that trigger the need for them, instead of regulating
class conflict and divisions. Socialist constitutionalism offers a distinctively transitional
justification for class-specific political institutions. On this account, their legitimacy depends on
their ability to expand, in time, meaningful democracy and more inclusionary arrangements —
which requires the erosion of socio-economic class divisions. In turn, I argue that this viewpoint
opens up the possibility of a partial reconciliation between liberal constitutionalism and
progressive material constitutionalism — as the most serious objections coming from the former

camp can be replied to through the resources of socialist constitutionalism.
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Introduction

Questions of social class are back in the game of democratic theory. Against the backdrop of the
multi-level crisis of contemporary liberal constitutional democracies, including the rise of
authoritarian executives and courts, rigged elections, and the permanence of existential threats
such as the climate catastrophe and nuclear war (just to name a few), there are good reasons to be
sceptical about the ability of these political systems to live up to the standards of being ... one of
the great achievements of civilization” (Grimm, 2016, 335). Following Martin Loughlin, instead
of liberal constitutional democracies, a more apt term might be to refer to these as defective
democracies, that is, ““...regimes that retain the formal constitutional trappings while flouting the
norms and values on which constitutional democracies are based” (2019, 437; also, Crouch,
2004)." Yet, amongst the several problems faced by liberal democratic institutions, one prominent
diagnosis is to highlight their widespread tendency to degenerate into oligarchic plutocracies.
Economic inequalities are only intensifying within states and across the globe (e.g., Alvaredo et al.
2013; Piketty, 2014; Vergara, 2022a), leading to higher concentrations of wealth in fewer hands
who, in turn, progressively acquire increasing forms of political privilege within the constitutional
state to enact their interests at the expense of ordinary citizens. Awareness of the subordination
of democratic politics to the imperatives of capital accumulation is increasingly recognized by
people across the political spectrum, moving beyond the traditional association of this view to
that of the radical left alone (Ronzoni, 2018). As Tarun Khaitan helpfully put it some years ago,
“... [l]iberal-democratic constitutional discourse has failed the poor” (2019a, 537), and so has the
ability of the institutional structures associated with it to realize their egalitarian aspirations. There
are good reasons to believe that addressing the problem of oligarchy requires, at the very least,
alternative discourses and institutional proposals directly tackling questions of economic and class
relations as a matter of constitutional design. Egalitarian democrats must elaborate theoretical and

practical resources for an effective politics of anti-oligarchy.

1 By liberal constitutional democracies, I mean jurisdictional systems combining independent courts and
the protection of fundamental individual rights (speech, movement, association, etc.), the principle of
separation of powers, and the use of nearly universal, class-neutral competitive elections as the main
democratic method for legitimizing political authority and designating representatives. Of course, liberal
democracies’ institutional structures differ in many ways and realize such principles more or less perfectly
(Barber, 2018, 237). But I take it to be true that, at least, they aim to realize these characteristics. See Bagg
(2018, 891), Cohen and Fung (2004, 23), Manin (1997), and Urbinati (2006), for useful definitions of liberal

constitutional democracies.



Material Constitutionalism and the Politics of Anti-Oligarchy aims to contribute to this research
agenda. It begins by examining the recent revival of so-called material approaches to
constitutionalism, that is, approaches defined by a central attention to the effects of economic
relations over constitutional orders, the ways in which different social classes are integrated within
and/or dominate these orders, and the material relations that these reproduce in turn. More
particularly, I argue that what I call progressive varieties of such an approach provide attractive
resources for theorizing non-reformist reforms conducive to egalitarian social change. These
perspectives are broadly characterized by a principled commitment to fighting oligarchization and
the realization of substantively democratic political systems. More specifically, I focus on their
ability to justify, and inform the design of, a particular kind of anti-oligarchic democratic innovation,
i.e. class-specific political institutions. > Class-specific political institutions are authoritative
platforms formally excluding wealthy elites from political decision-making, not only, but mainly,
to politically empower nonwealthy and/or working-class citizens within and through the state. In
the progressive material constitutionalist narrative, then, the idea is that enacting this kind of “...
aspirational constitutional project of state-driven change” (Hailbronner, 2017, 537) would purport
meaningful anti-oligarchic features required to realize the unfulfilled, egalitarian promises of liberal
democratic constitutionalism. It would also productively inform the alternative discourses and
political practices needed to that effect. In this Introduction, I will lay out the main contributions
of the account that I shall develop throughout the thesis (section 1). Then, I will proceed to explain
its main methodological features, definitions and several assumptions on which it rests (section
2). Section 3 fleshes out the general argumentative structure that I shall use to organize each

chapter as well as a brief description of these.

2 As originally coined by Andre Gorz (1968), the term ‘non-reformist reforms’ suggests the attractiveness
of a ... struggle for reforms in the institutions of the state that have three simultaneous effects: they solve
some pressing problem in the system as it exists; they enlarge, rather than close down, the space for future
transformations; and they enhance the capacity of popular social forces to fill that space” (Wright, 2019,
42; also, Akbar, 2020). Relatedly, ‘democratic innovations’ are “...institutions that aim to increase and
deepen citizen participation in political decision making” (Smith & Owen, 2011, 204; also, Smith, 2009).
In the case of class-specific political institutions, these are aimed at solving oligarchization and the impacts
of class divisions over constitutional orders; enlarging the space for democratization; and enhancing the
capacity of nonwealthy citizens to fill that space. As a kind of democratic innovation, they are also aimed

at maximizing the participation of these groups in political decisions.
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1.  Progressive Material Constitutionalism: Main Contributions

Material Constitutionalism and the Politics of Anti-Oligarchy contributes to three main bodies of literature
in contemporary political and legal theory. The first is related to the meaning and importance of
the idea of material constitutionalism as an alternative perspective to mainstream liberal
constitutional studies (Wilkinson & Goldoni, 2023a). Accounts of this sort tend to associate the
benefits of this account in explanatory and critical terms (e.g., Goldoni & Wilkinson, 2018),
and/or claim that it represents an intrinsically egalitarian perspective (e.g., Vergara, 2022). Yet I
argue that, for several reasons, this dichotomy is inaccurate, and that further efforts should be
made to specify its core characteristics. Thus, I suggest that a more convincing understanding of
material constitutionalism should conceptualize it, alongside the explanatory and critical defining
conditions usually associated with it, as a necessarily normative yet only contingently egalitarian
approach to the understanding of constitutional ordering. The thesis, therefore, offers new

arguments and taxonomical resources to clarify its content and theoretical purchase.

The second, most important contribution of this work is to provide the first systematic
reconstruction and normative defence of progressive material constitutionalism in contemporary
debates in normative political theory, especially democratic theory — with a particular focus on the
proposal of constitutionalizing empowered (i.e., authoritative) class-specific political institutions.
This does not aim to reinvent any wheel, of course. As I shall explain later on, the approach that
I label progressive material constitutionalism has long and deep roots in the history of political
thought (e.g., Machiavelli 2003 [1531]; Adler, 2019 [1919]). This view about constitutional
ordering and justification has also been recently revived and originally defended by so-called
‘plebeian constitutionalists’ (e.g., McCormick, 2011) and, in a less explicit way, by ‘socialist
republicans’ (e.g. Muldoon, 2018; O’Shea, 2019), which are the most prominent conceptions of
such an approach in contemporary debates. But current discussions on these issues, especially
regarding the morality and design of class-specific political institutions, are still rather scattered,
brief, and unsystematic. Material Constitutionalism and the Politics of Oligarchy expands on these debates
and helps to correct these faults through three core argumentative clusters. First, it builds a
framework explaining the main tenets of progressive material constitutionalism — such as the main
problems from which it starts, i.e., oligarchization and class relations, and the popular democratic
conception that informs it. Secondly, it offers various normative arguments in favour of
constitutionalizing class-specific political institutions, as well as empirical reasons as to why we

should expect the positive effects that many authors usually attribute to them. It also compares
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different interpretations of the role and justifiability of this kind of non-reformist reform and
speculates on how to mitigate several risks that it might pose in terms of impeding processes of
egalitarian social transformation. Third, it establishes an explicit dialogue with liberal egalitarian
and neorepublican strands in contemporary political philosophy. The purpose of such a move is
not only to improve the appeal of my account in the eyes of many fellow egalitarians but that the
former can learn from the intuitions of the latter. Thus, I hope that all these theoretical efforts
will offer a more comprehensive and better account of the virtues of progressive material

constitutionalism in general, and class-specific political institutions in particular.

The third main contribution of Material Constitutionalism and the Politics of Anti-Oligarchy is to give
insights into the more general project of how to theorize democratic innovations for the purpose
of egalitarian social transformation. On the one hand, it aims to be of interest to champions of
constitutionalizing alternative institutions to those of standard, elections-based systems of
democratic representation, and which are aimed at increasing citizens’ control over political
decisions — such as, just to name one, authoritative political institutions like senates where citizens
are randomly selected and frequently rotated (e.g. Abizadeh, 2020; Gastil & Wright, 2018;
Landemore, 2020). Yet my arguments zufuse such debates with class analysis and critique, explore the
consequences and benefits of such a move to fight oligarchization, and aim to speak to many of
the concerns that these theorists have as a result. On the other hand, this work contributes to a
sub-set of recent arguments in normative transitional theory focused on class-based political
means for egalitarian social change (Guinan & O’Neil, 2018), such as accounts of the role of strike
action (Gourevitch, 2018), trade unions (O’Neill & White, 2018), class-oriented activist-led
political education (Shelley, 2021) and/or democratic municipalism (Shelley, 2022b), yet #nfising
them with constitutional considerations. Acknowledging that there is no panacea for realizing such an
ambitious political project and that a combination of these strategies (and plausibly others, such
as political parties of principle [Ypi & White, 2018]) is reasonably required, the intention is to
show that constitutionalizing class-specific political institutions would be a valuable addition to
our ‘egalitarian toolbox’ (Anderson, 2008) for practices of radical social reform — particularly, as I
shall argue at various stages of my account, due its authoritative and stable character. Put
differently, the intuition is that constitutionalizing ambitious democratic innovations directly
aimed at fighting oligarchization would significantly enhance the likelihood of materializing a type
of egalitarian democracy that deserves its name. With these elements in mind, let me now elaborate
on the main methodological features, as well as clarify several basic definitions and assumptions,

of my account.

12



2. Some Methodological Features, Definitions, and Assumptions

This thesis is primarily a work in normative political philosophy. Its central aim is to show that
constitutionalizing class-specific political institutions is an attractive means for democratization
against oligarchization. The aim is also to show that they are capable of materializing several
principles that, for many egalitarian democrats, are fundamental requirements of social justice and
political legitimacy. Some central values that I associate with this view are the opposition to
political domination, and the idea that citizens should have effective access to platforms to resist
it; that the fair value of political liberties must be effective; that systems of representation should
include opportunities for citizens to exercise control over representatives and promote meaningful
forms of democratic agency, including the capacity to engage in deliberation and participate in the
institutional setup of the state. Against egalitarian democrats of a more liberal bent, I also argue
that class-specific political institutions are attractive and normatively justifiable despite their
admittedly exclusionary character. Yet, in this context, it is important to clarify and anticipate, that
here I will not provide a systematic theory of democracy, economic justice, and so on. Rather,
methodologically speaking, my account participates in so-called ‘nonideal’ and ‘engaged’
approaches in political philosophy, which “... start thinking from the injustices we encounter in

(13

our non-ideal, unjust world” (Anderson, 2009, 130) and/or problems that are in “... need of
attention” (Wolff, 2018, 17; also, 2015), instead of working out sophisticated theories through
which we #hen assess the relevant set of political phenomena. Thus, following Wolff’s (2018, 22)
general procedure for theory-building, albeit not in a comprehensive fashion nor in the exact order
he suggests, I will proceed by identifying a problem (i.e., constitutional oligarchization and class
relations), discussing relevant values which are widely shared amongst egalitarian democrats (such
as the ones that class-specific political institutions could help to maximize), consider a sample of

relevant empirical literature to substantiate my claims, and then discuss the merits of class-specific

political institutions as a policy proposal that, in time, could ameliorate such a problem.’

3 Because of the explicitly temporal and transitional role that I attribute to class-specific political
institutions, my account also draws on methodological insights from theorists working on the ethics of
transition, that is, accounts that focus on “... the forms of political action that might play a desirable role,
under present political conditions, in making the realization of [desired] radical social changes a more
realistic future prospect” (Shelley, 2022a, 16). See Zheng (2020) for an overview of different approaches
and challenges in the literature on the ethics of transition.
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These methodological commitments have several implications. Firstly, I simply assume that
egalitarian democratic values are meaningful and direct my arguments to people already
committed to them in the hope of tempering their scepticism towards my institutional proposals.
On a similar note, while I 7/ suggest that a well-ordered society requires, for example, radically
democratic political and economic relations, I shall not offer extensive arguments about the exact
principles that should regulate them, nor make strong claims about which particular institutional
models could satisfy such requirements. The nonideal character of Material Constitutionalism and the
Politics of Anti-Oligarchy also explains why it is primarily but not fully a work in normative political
theory. The work also aims to inform questions of speculative institutional design and, more
modestly, help systematize some categories that are relevant to the jurisprudence of material
constitutionalism, clarify aspects of empirical literature regarding the phenomenon of
constitutional oligarchization, and explain how to approach questions of class relations in the
context of state theory. Still, the central focus is on political-theoretical, normative questions
regarding how to structure the state and its laws, especially in a way that is non-oligarchic. In other
words, it is fundamentally aimed at theorizing how it could advance a more egalitarian, alternative

kind of constitutional order.*

Now, before laying out the structure of the thesis, I want to establish a couple of definitions
and assumptions related to what I have said thus far, and which are at the core of my agenda in
this work. As I have already suggested, the central aim of Material Constitutionalism and the Politics of

Aunti-Oligarchy is to show that (1) ‘progressive’ material constitutionalism provides good conceptual

4 That said, I find it important to note that, from what I have just stipulated, it does #o# follow that my
theory aims to avoid, nor that it does avoid, abstractions and idealizations altogether. Neither do I think
that “more ideal” approaches in normative political philosophy are necessarily inadequate. The
methodological position that I take in the context of this work is informed by the role it plays in a real-
existing problem under circumstances of injustice (i.e., constitutional oligarchization), and not a claim
about the intrinsic superiority of nonideal theory over ideal theory. If I were to criticise idealization, 1
would focus on theories that rest on bad idealizations, namely, when relevant theories ignore “... the
existence of certain forms of injustice [or relevant empirical hypotheses] that need to be theorized rather
than simply ignored in the theorizing” (Robeyns, 2008, 258). 1 have no principled problem with, for
example, the task of thinking about what justice requires working with false assumptions about society,
such as full compliance with relevant principles and favourable circumstances — as John Rawls (1999
[1971]) famously assumed in developing his theory of justice as fairness. The reason is that, in my view,
these are not bad idealizations for the purposes of his account. In other words, I am a champion of
methodological pluralism in normative political philosophy. See Valentini (2012) and Thompson (2020)
for very good surveys of the debate on the merits and defects, as well as the compatibility, between ideal
and nonideal theory.
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and normative resources to theorize (2) ‘empowered’ class-specific political institutions, az the level of
the state. These institutions are defined by being accessible only to nonwealthy and/or working
class, (3) ‘ordinary citizens.’1 also claim that they can hold, construed in a certain way, (4) normative
“legitimacy.” These statements incorporate several technical terms, some of which I will define more
specifically in later chapters — such as my understanding of ‘constitutionalism,” ‘political
empowerment,” ‘oligarchization,” and the theory (or theories) of class that informs my account.

Still, here it may be useful to offer some preliminary remarks.

First, regarding (1), and following Biale and Fumagalli’s (2023) recent discussion of what a
‘progressive’ approach to normative political theory must mean, I will understand such a term along
the lines of the proposal of advancing a theory of social change, which is fundamentally committed
to realizing principles of egalitarian social justice and widespread democratic empowerment
amongst ordinary citizens in a gradual way — i.e., by relying substantively upon the capacity of
reforms, especially of a non-reformist kind. Second, (2) I follow Lafont (2020, 107) in stipulating
that political institutions are ‘ezzpowered’ if and only if they hold highly authoritative constitutional
powers — such as law-making or binding vetoing of political decisions made by other authoritative
bodies. Non-empowered political institutions, on the contrary, hold mere advisory ot consultative
powers.” Later on, I will offer more reasons as to why I focus on empowered institutions only.
But the crucial insight is that, without binding powers, it is unlikely that such proposals could have
a significant impact in curbing or eliminating oligarchization — since, if they were to be merely
advisory, it is ultimately unclear why we should expect agents holding power in already
oligarchized institutional systems to “hear” them at all (Mulvad & Popp-Madsen, 2021, 81). This
decision to theorize authoritative powers also explains why I focus on constitutional ordering,
particularly at the level of the szate, as it is a fundamental political unity where public authority is
exercised in modern societies, and thus a crucial shaper of social relations in general (Christiano,
2003). As I shall flesh out by the end of the thesis, this option for a somewhat “statist” analysis,
in the sense of focusing on particular political units and not on how they might interact —

particularly in the context of globalized capitalist relations of production — carries important

5 Of course, the distinction between ‘empowered’ institutions and their opposite is a matter of degree. For
example, Mulvad and Popp-Madsen (2021, 81) have recently proposed a four-stage categorization
specified in terms of how much authority they hold, ranging from /egislative, co-legislative, and agenda-setting,
to consultative institutions. But I think that the distinction between authoritative and non-authoritative
institutions is sufficiently clear, and I will focus on defending institutional innovations of the former kind.
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limitations. However, I believe that it has important benefits, which I hope to show as the

argument develops. Yet it is important to have made this clarification.

The last two dimensions that I want to briefly discuss are intimately related to the rest, as they
refer to the agents to be empowered through class-specific political institutions and their
normative grounding. Taking up on (3), by ‘ordinary citizens’ I refer to “... anyone who is subject
to the laws of a country, regardless of their specific status (e.g. undocumented immigrants)”
(Lafont, 2020, 5, n. 15), under the proviso that they are non-elite citizens (politically or
economically speaking). Thus, in my account, I bracket the important problem of how citizenship
affects access to these institutions. I do not mean to suggest that I find such a problem
insignificant and, again, in the conclusion of the thesis I will explain that taking this decision has
some limitations. My decision to abstract from this aspect haunting current oligarchic systems is
just to focus on other problems and reduce complexity. A fuller account would have to include
this kind of considerations. Finally, referring to (4), I follow Landemore’s definition of normative
legitimacy as “... the property by which an entity (person or organization) is morally entitled to
rule (in the case of a state) or to issue binding commands (in the case of political bodies more
generally)” (2020, 87). In other words, I understand the concept as referring to the issue of how
to normatively justify the enforcement of rules and commands by state-like institutions. While
there is a big debate on what is the best conception of normative legitimacy in contemporary
political philosophy,” I do not aim to provide a full explanation of my preferred alternative. As
with other concepts and values, I will proceed to explain why class-specific political institutions
can maximize, and be compatible with, several egalitarian democratic features that legitimate
political orders must satisfy — e.g., that these should give citizens a real chance to shape the laws
of the state, not naturalize socio-economic relations to which we have reason to object, promote
conditions where meaningful public deliberation is possible, not be rigged to the interests of

powerful minorities, and the like.

As a final clarification, my thesis does not claim that constitutionalizing class-specific political
institutions is easy or feasible in the short run, identify particular places in which it might become
so or identify which particular agents would likely enact this strategy of social reform in general

or in particular. Nor do I conclude that class-specific political institutions would #ecessarily deliver

¢ See Peter (2023) for a comprehensive survey of it.
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their promises. This is not only because radical institutional reform always involves uncertainties
but also because there has been barely any experimentation with authoritative class-specific
political institutions in contemporary politics — and so the consequences are hard to predict (Harris
2019; Mulvad and Popp-Madsen 2021). Instead, I will try to show that this alternative is open for
egalitarian democrats to try out. I will also make the case that there are good reasons to believe
that, while not guaranteed, we should expect several positive effects from constitutionalizing class-

specific political institutions in the process of realizing a non-oligarchic future.

3. Thesis Structure and Outline

All being said, the thesis is divided into five chapters. Chapter 1 starts by exploring the meaning
and appeal of the idea of material constitutionalism, generally conceived. I reconstruct the main
arguments of champions of this view and suggest several defining conditions for it. Yet, as already
indicated, I argue that the contemporary literature has not sufficiently accounted for the necessity
of addressing normative considerations when elaborating it, while at the same time acknowledging
that such considerations are only contingently democratic and egalitarian. I proceed to distinguish
between ‘conservative’ and ‘progressive’ conceptions of this approach and offer reasons as to why
we should reject the former. Consequently, having shown the potential theoretical purchase of
the latter, chapter 2 elaborates on its content. In particular, I flesh out the general causes of
ordinary citizens’ political disempowerment under contemporary capitalist states — which are
grasped by the notions of constitutional oligarchization and class relations. I then proceed to
establish the broad normative core and institutional recommendations of progressive approaches,
which are characteristically egalitarian and popular democratic — what 1 shall call the General
Alternative. 1t then explains the main reasons why employing class-specific political institutions
would be beneficial for the sake of fighting oligarchization and politically empowering nonwealthy

citizens. This sets the framework for the discussion to follow.

Chapters 3 and 4 discuss the two most prominent conceptions of progressive material
constitutionalism in contemporary literature: ‘plebeian’ and ‘socialist’ constitutionalism. While
recognizing several benefits of the plebeian interpretation, especially its focus on oligarchization
as a central matter for democratic theorizing, I argue that it suffers from conservative biases. I

claim that its commitment to the thesis that there is a socio-ontological divide and conflict
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between the ‘few’ and the ‘many,” which is supposed to not be able to be overcome and rather
only regulated, is empirically unjustified and has undesirable implications. More precisely, I argue
that it suffers from the risk of entrenching historically-specific and normatively objectionable class
divisions. In contrast, then, my argument is that class-specific political institutions should not be
theorized as permanent features of a well-ordered constitutional state. These ought to be oriented
to eroding the class barriers that trigger the need for them, and then disappear. Such an argument
makes space for the idea of ‘socialist constitutionalism,” which offers a distinctively transitional
justification for class-specific political institutions. Accordingly, I suggest that the legitimacy of
these institutions depends on their ability to expand, in time, meaningful democracy and more
inclusionary institutional arrangements — which requires eroding class divisions. I also provide
arguments regarding the consequences of this account for the institutional design and effective

implementation of class-specific political institutions.

Finally, chapter 5 establishes a partial reconciliation between liberal constitutionalism and my
account. I address the claims that all acceptable conceptions of democratic constitutionalism must
involve an unconditional commitment to the values of political equality, impartial deliberation,
and anti-majority tyranny, which class-specific political institutions supposedly violate. However,
I argue that, once we consider the lasting inability of formally class-neutral liberal democratic
institutions to materialize these values, coupled with the admittedly nonideal character of class-
specific political institutions and their potential to realize such values in time, the degree to which
such clashes are serious is reduced. Thus, my argument is that liberals of an egalitarian bent should
be more sympathetic to this non-reformist reform. The Conclusion ends by taking stock of the
general argument and discussing several of its benefits and positive consequences, as well as its

limitations and potential routes for future research.
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Chapter 1

The Idea of Material Constitutionalism

Introduction

The main purpose of this initial chapter is to set out the central features of the general approach
that I will defend and critically analyze throughout this thesis, that is, zaterial constitutionalism. 1 aim
to reconstruct its core features and explain how a particular family of conceptions of this
perspective, what I shall call progressive conceptions, is especially attractive for theorizing
empowered, anti-oligarchic institutions.” To that end, I will establish the content of material
constitutionalist approaches by exploring core differences between the mainstream liberal
framework underpinning most contemporary accounts and recent debates regarding the concept
of the ‘material constitution’ (e.g., Goldoni & Wilkinson, 2018; 2023). While such debates usually
attribute to this concept characteristically explanatory and critical functions, one of my contributions
in this chapter is to argue that a theory of material constitutionalis» benefits from these debates
while offering crucial normmative insights for designing and assessing the desirability of political
orders. Further, against some interpretations of the meaning of material constitutionalism (e.g.,
Vergara, 2022a), I elaborate a framework that does not necessarily associate it with a radically
democratic and egalitarian vision. Material constitutionalism represents a diverse body of theories,
many of which are characteristically conservative — e.g., theories that are, in principle, indifferent to
the perpetuation of oppressive socio-political relations and/or that stress the fundamental value
of constitutional stability over securing democratic values. It is thus compatible with several
normative perspectives. But I also suggest that conservative approaches, whilst illuminating in
some respects, are nevertheless unsatisfactory — both in virtue of external reasons related to the
appeal of egalitarian democratic principles and for internal reasons concerning their theorization
of constitutional stability in relation to capitalist social relations. After explaining these elements,
we will be better equipped to understand the theoretical purchase of material constitutionalism

and flesh out the main virtues of the progressive alternative, which is the task of chapter 2.

7 Just as a reminder, I define that a political institution is ‘empowered’ if and only if it holds significant
authoritative constitutional powers — such as law-making, vetoing political decisions with a final say (or at
least with a substantively strong weight against a competing check), and the like.
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Let me start with some preliminary clarifications. Firstly, as will become clear in what follows,
my discussion on ‘constitutionalism’ is neither confined nor focused exclusively on, the
mainstream liberal interpretation of its meaning in terms of a counter-majoritarian doctrine of
legal limits by courts over parliamentary decisions — typically enforced via judicial review, and
including well-known complex jurisprudential questions on legal interpretation, adjudication, etc.”
As noted in the Introduction above, one of the main theoretical insights of this thesis is that we
must avoid the legal formalism and class-neutralism characteristic of contemporary democratic
theory and endorse a materialist perspective instead, one that can better help us to rethink
constitutional orders in an effectively anti-oligarchic and non-plutocratic way. 1 will therefore
focus on the elaboration of such an alternative and its implications for the justification of political
institutions redressing the political disempowerment of the economically disadvantaged. In other
words, starting from the intuition that a society’s constitution is not only a fundamental indicator
of the “... balance, pattern and direction of power within [it]” (Walker, 2023, 210) but also one
whose “... importance [...] may justify making sacrifices of other important values for its sake”
(Waldron, 2016, 24-25), I shall employ a broader understanding of constitutionalism as a variety of
theories about the fundamental “... power map” (Tushnet, 2020, 102) that juridical orders, as well
as government and its governing institutions, must follow to be normatively legitimate. Clarifying
this aspect is necessary because constitutionalism is often thought to be an essentially contested
concept (Barber, 2018, 7; Loughlin, 2019, 446), namely, one ... the proper use of which inevitably
involves endless disputes about [its] proper use on the part of the users” (Gallie, 1956 169). It is
hence important to fix the terms of my account both for the sake of clarity and to better determine
what readers should expect from it — ie., 7ot a sustained reflection on the aforementioned,
important jurisprudential questions associated with the /bera/ doctrine of constitutionalism only.

Addressing these will be a matter for another occasion.

Secondly, I will not cover several aspects of the debate on how to interpret the meaning of the
concept of ‘material constitution’ — another highly contested term (Colén-Rios, 2020, 224; Walker,
2023, 213). For example, I will leave aside questions on metaphysics and ontology, such as the
inquiry on the exact way in which the legal system and social relations interplay and/or mutually
constitute each other (e.g., Goldoni, 2022b). It is outside the scope of this work to provide a

reconstruction of the history of the concept or to discuss all the theories in which it features. One

8 See Alexander (1998) for a token example of this approach, and Sultany (2012) for an excellent overview
of these important debates.

20



important example is Hans Kelsen’s and Catrl Schmitt’s theories which, although of obvious
importance in the history of constitutional theorizing, used the term in a sense that did not strictly
refer to the centrality of social and economic relations to the problem of constitutional ordering
(Rubinelli, 2023, 96).” This is because, in the end, the point is to offer a plausible reconstruction
of material constitutionalism and see how it can help to conceptualize and normatively assess
political orders — importantly, one that methodologically operates at a high level of abstraction,
and which is, above all, interested in the contribution of this perspective on political theory rather
than jurisprudence and legal theory. Therefore, while my account can (and does) learn a great deal
from the history of political thought, constitutional theory, and empirical research, my
contribution is of a different kind. As I attempt to integrate my defence of material
constitutionalism with more concrete issues over the course of different chapters, it is important
to remember that my main focus is normative and political-theoretical. I believe that a division of
labour between this type of political theory, and legal theory as well as more concrete social
analyses, is possible and desirable. My hope is to contribute to it from my position and show why

exploring these other debates from this particular angle is still valuable.

The chapter proceeds as follows. Section 1.1 summarizes the standard critique that material
constitutionalists have levelled against their liberal counterparts and proceeds to flesh out its main
characteristics. I argue that material constitutionalism should not be conflated with a purely
explanatory project of constitutional inquiry and that its theoretical purchase is better appreciated
when associated with the elaboration of normative claims about political orders. Yet I also argue
that such a commitment is compatible with opposing normative views. Consequently, in section
1.2, I separate material constitutionalism into two broad camps and exemplify them by reference
to representative authors. I shall associate the first, conservative approach mainly with the work of
Costantino Mortati, who stressed the centrality of societal formation for constitutional ordering
while claiming that the central normative purpose of the latter was securing its szability (sub-section
1.2.1). Then, I briefly introduce the progressive alternative, which I associate mainly with
contributions from left-leaning Machiavellians and certain strands in Marxist political thought and

reflect on its inherently democratic and egalitarian aspirations (sub-section 1.2.2). This is the

? See Colén-Rios (2020) for an analysis on the history of political thought regarding different accounts of
the relationship between the material constitution, constituent power, and legal limits on constitutional
reform, and Vinx (2021) for a focused discussion on Kelsen. See also Goldoni & Wilkinson (2023a) for

an alternative illuminating account of this kind.
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conception that I will defend at length in further chapters of the thesis. However, before I do so,
section 1.3 provides a brief critique of conservative material constitutionalism, suggesting that it
is insufficiently attentive to the importance of defending democratic principles and the impact of
capitalist economic relations on constitutional stability. The chapter concludes that we should

further explore the potential and content of progressive material constitutionalist conceptions.

1.1. The Idea of Material Constitutionalism

Almost all scholars focused on the concept of the material constitution start from a critique of
liberal understandings of constitutionalism. As is well-known, such approaches focus on formal,
legal /Zimits to exercises of state authority in the context of an often election-based system of
representation. Its core features are the separation of powers and the megative emphasis on the
protection of free and equal individuals’ rights from abuses of arbitrary political rule."” Material
constitutionalists offer a variety of reasons explaining why this perspective is ill-equipped to
account for fundamental aspects of constitutional orders. On a more normative level,
contemporary proponents of materialist constitutionalism typically stress, for example, that liberal
constitutionalism tends to neglect the enabling function of constitutions to provide platforms for
organizing valuable forms of collective power, and not only limiting such a power. Thus, a usual
charge against this view is that it unduly prioritizes legally-limited government instead of

unarbitrary democratic self-rule. ' Further, in virtue of their insufficient attention to the

10 Of coutse, the legal/negativistic interpretation under consideration is a diverse family of theoties giving
relative importance to different values — such as liberal egalitarians stressing the centrality of securing
political equality and individual rights (e.g., Christiano, 2008; Dworkin, 2002; Kolodny, 2014; Rawls, 1993;
1999), or authors echoing Madisonian concerns with majority tyranny (e.g., Elster, 1993a; Pettit, 2012).
These theories are also internally complex and mutually divergent, and to avoid caricaturing them chapter
5 will discuss different ways in which my preferred conception of material constitutionalism (i.e., the
socialist interpretation) could reply to objections drawing on these views. Here my focus is on trying to
get the best picture of the alternative perspective, broadly conceived. See Waluchow (2018) for a very good
review of the contemporary philosophical debate within liberal constitutionalism. See also Grimm (2016,
esp. ch. 4, 89-124) for a historical reconstruction of its theory and practice.

11 'This line of criticism has also been explored by theorists that do not advocate a material perspective (or
at least not explicitly), such as so-called positive constitutionalists (e.g., Barber 2018; Holmes, 1993),
transformative constitutionalists (e.g., Klare, 1998; Hailbronner, 2017), and political constitutionalists (e.g.,
Bellamy, 2007; Waldron, 20106), all of which highlight the importance of constitutions to create the
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constitutive function that the broader set of social relations has on the political scheme, liberal
constitutionalists tend to invest institutions with powers that they cannot effectively realize — and
often mask oppressive institutions under the guise of a sort of political legitimacy that they cannot
be said to have (Hunter, 2023). Now, above all, the core intuition foregrounding these normative-
critical claims is, fundamentally, a concern with an accurate explanation of the reality of political
and legal systems. More particularly, the central intuition is that, in virtue of its overtly narrow
focus on the legal, formal aspect of constitutional orders, liberal constitutionalism ignores the
more fundamental saterial socioeconomic relations in which these take place, which are
fundamental for shaping juridical orders and the ways in which they unfold in reality, relations
that juridical orders shape as well (e.g., Colén-Rios, 2020; Fishkin & Forbath, 2016; Goldoni,
2022b; Goldoni & Olcay, 2020; Goldoni & Wilkinson, 2018; Hunter, 2022, 2023; Vergara, 2022a;
Walker, 2023). Or, as Marco Goldoni and Michael Wilkinson have put it recently: because
“...[m]aterial conditions and relations are [...] both constituted (by law and politics) and constitutive
(of law and politics)” (Goldoni & Wilkinson, 2018, 580), #hen these material conditions must be a
concern of constitutional theory and explanation, all the way through.'” Call this methodological

requirement the Materialist Desideratum for democratic constitutional theory.

Of course, there are many different interpretations of the Materialist Desideratum. One
implausible account tends to fall on forms of economic and/or sociological reductionism. This is
the case, for example, of Ferdinand Lasalle’s well-known speech entitled On the Essence of

Constitutions (1862), which is usually recognized as the first usage of the concept of the material

possibility for meaningful, democratic collective agency. Yet these strands are still unsatisfactory, according
to material constitutionalists, as they still seem ... insufficiently material” (Goldoni & Wilkinson, 2018,
568; also: Goldoni & Olcay, 2020; Hunter, 2021, 196). One expression of this insufficiency is their reliance
on the constitutionalization of social rights to secure political empowerment without alternative
institutional resources through which groups interested in accessing those rights could realize them
(Vergara, 2022a, 10). It is also manifest in their endorsement of the democratic primacy of parliamentary
and party politics over judicial decisions yet “... divorced from its relation to society, let alone class interests
and class relations” (Goldoni & Wilkinson, 2023a 4). See Waldron (2016, 371f), however, for an interesting
reflection, on political constitutionalist grounds, regarding the importance of treating issues such as wealth
inequality as constitutional problems.

12 This puts material constitutionalism in direct dialogue with so-called ‘law and political economy’
approaches, which claim that political and legal institutions cannot be appropriately analysed as separate
from the economic basis of social relations instantiated by them, nor economic relations without reference
to their juridical protection and coding (Pistor, 2019). See Britton-Purdy et al. (2020) for a well-known

review of the main contours of such an approach.
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constitution in modern times (Vagdoutis, 2023, 133). In that text, Lasalle argued that “behind”
the formal and/or written constitution of a particular state or political unit, we can always locate
a ‘real constitution’ consisting of “... #he actual relation of forces existing in a given society” (1862, np).
Accordingly, this proposal suggests that formal constitutions are usually a sham, a ... mask that
conceals underlying class-based modes and relations of production” (Goldoni, 2018, np), but that
has no real explanatory force on the development of social orders and their shaping. "
Constitutions are thus either presented as reducible to a set of socioeconomic relations or mere

reproducers of them.

This view is widely rejected by contemporary champions of material constitutionalism
(Goldoni, 2022a, 2). It seems obvious that formal constitutional structures have an zzportant causal
force in ordering political and economic relations — for example, via the specification of a certain
regime of property rights, and bestowing institutions with greater or fewer powers to enforce
those rights. Furthermore, even if it would be true that formal constitutions are usually shams
which are not really aimed at realizing the values that they claim to realize, for example, political
equality and freedom, the fact that they are instruments of reproduction of specific material
relations means that they b fulfil ideological functions that are not on/y based on coercion and the
administration of such coercion. It follows that formal constitutions cannot be reduced to
relations of existing force. This also means that the relationship between these two dimensions
must be taken to go both ways, suggesting a mwulti-directional explanatory structure that is explicit in
the Materialist Desideratum when stipulating that material conditions are constituted by law and
politics, and vice-versa (Walker, 2023, 222). Relatedly, I agree with Goldoni and Wilkinson’s
recent, influential account (2018, 583-589), that the material constitution must be understood as
a more complex set of ordering forces than what the reductionist view suggests. Following their
categorization, then, the constitution in a material sense should be analysed a7 /east in terms of

several ordering forces in mutual interplay, amongst which they highlight four: 1) the relevant

13 Tasalle’s contrast between the “formal/unreal” and “material/real” constitution can be traced back to
Karl Marx’s base-superstructure metaphor in the Preface to A Contribution to the Critique of Political Economy,
a metaphor that is usually taken as evidence that his work, and Marxist theory more generally, is
fundamentally class reductionist. I think that there are excellent reasons to doubt the exzent to which this
charge is true (e.g., Goldoni, 2022; Shoikhedbrod, 2019) and, further below, I will discuss several Marxist
accounts that are explicitly non-reductionist. Yet the charge is, in certain cases, obviously true, and such
must be recognized. Some paradigmatic examples in constitutional studies are Kautsky (1909) and how
many of his contemporary followers addressed constitutional questions, as well as Chatles Beard’s (1913)
materialist analysis of the US constitution (Hunter, 2022; 2023; Wilkinson & Goldoni, 2018), certain
phases of Harold Laski’s intellectual trajectory (Loughlin, 2023), and several others.
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form that a determinate po/itical unity gives to itself (which today is, still, the modern state), 2) the
central snstitutions making the coordination and vertical maintenance of the political unity possible
(from governmental branches and authoritative assemblies to central banks, or the family to the
enforcement of property rights), 3) prevalent social relations sustaining it horizontally (such as
ordinary social interactions and conflicts), and 4) fundamental political aims (which are the main
principles that the constitutional order is committed to enshrining). These ordering forces can, of
course, come into conflict, and it is usually then that relevant changes in the material constitution
take place (Ibid. 589). 1 shall not provide an account of the exact way in which they interplay, as
this is crucially a matter of context-specific empirical social science and not normative political
theory. The point is rather to clarify that a plausible interpretation of the Materialist Desideratum
should not downplay the plurality and complexity of forces involved in the question of

constitutional ordering.

These elements allow us to further specify the general idea of material constitutionalism and
draw some of its important implications, particularly regarding the conceptualization of central
categories in democratic theory such as the ‘state’ and the ‘people.” One is that, because political
systems are understood in an inextricable connection to the deeper socioeconomic context in
which they take place, the mainstream, liberal-pluralist assessment of the state as a neutral entity
that implements political outcomes resulting from ‘fair’ procedures must be reconsidered. In

(13

contrast, this approach understands state-like institutions as “... [infrastructures] of power that
[reshape] society” (Klein, 2022, 18) and, in conditions of class divisions and conflicting group
interests, as institutions that will often reflect them, at least to a very relevant extent. It thus rejects
the modern theses of pluralism and class neutrality in state theory."* Furthermore, because the
‘people’ is no longer understood as a socioeconomically anonymous collection of individual
citizens, but rather in terms of competing groups which express their political aims with more or
less success, this approach draws attention to how institutions and organizations could help certain
groups to potentially achieve their political aims — indeed highlighting the importance and priority

of establishing institutions through which citizens can effectively secure their rights, instead of

merely constitutionalizing rights (Goldoni, 2022a, 8; Goldoni & Wilkinson, 2023a, 5)."” Having

14 See Carnoy (1984, esp. 10-48) for a very good review of varieties of class-specific theories of the state
and politics.

15 The importance of giving social conflict an zustitutional content distinguishes this approach both from
‘radical’ (e.g., Ranciere, 1999; Negri, 2009) and ‘agonistic’ theories of democracy (e.g., Mouffe, 2004) —

25



said that, of course, material constitutionalism is compatible with different assessments of the
‘class’ character of the state. It is also compatible with a variety of alternative arguments regarding
how political institutions should be organized, and how they could represent certain political aims
(whose content can, naturally, vary as well). But, at least in general terms, and connected to the
centrality of the Materialist Desideratum, 1 think that all versions of material constitutionalism are

committed to, at least, the two following defining conditions:

(a) Constitutional orders must be analyzed in connection to the socioeconomic background

in which they are historically situated.

(b) Constitutional orders must be analyzed considering how their institutional structure

contributes to organizing and representing the aims of certain groups and/or classes.

It is important to note that contemporary theorists of the material constitution tend to cash
out the theoretical purchase of defining conditions (a) and (b) in explanatory and critical terms
(Walker, 2023, 210). Indeed, some authors tend to claim that, while engaging with normative

(13

constitutional theory is not zrrelevant, focusing on normative issues “... is not the way to attain
constitutional knowledge” (Goldoni & Wilkinson, 2023a, 20-21 — my emphasis), highlighting that the
“... enquiry inspired by the material constitution is not interested in purely normative questions”
(Ibid. 5)."° Others, on a more explicitly oppositional attitude against normative questions, stress
that the point of material constitutionalism is to provide a “... ¢itigue of contemporary society as
it exists, 7ot the normative prescription of society as it might be” (Hunter, 2023, 115 — my emphasis).
Further, they suggest that engaging in exercises of normative construction might preclude us from
elaborating such a critique, and rather be prone to legitimizing unjust, or oppressive, political

orders (Hunter, 2021, 191). In turn, material constitutionalism is pitched either as indifferent to

normative projects or explicitly opposed to them.

My view is that both approaches are partially mistaken. On the one hand, while I agree with

the idea that material constitutionalism is superior to liberal or non-materialistic conceptions, both

where the former strictly rejects the importance of institutions in practices of democracy, and the latter
just retains the formally class-neutral institutional scheme of the liberal democratic state.

16 Similarly, Goldoni claims that “... the study of the material constitution is an exercise in constitutional
understanding and #ot in normative design” (2022a, 10 — my emphasis).
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in explanatory and critical terms, I believe that taking this approach entails certain claims about
the normative legitimacy of political orders, either implicitly or explicitly. One reason is that I find
it hard to imagine Ao an inquiry on the material constitution cox/d avoid assessments as to whether
a concrete political unity, alongside its prevalent institutions and socioeconomic relations, is
realizing the fundamental political aims that it is supposed to achieve (for example, whether a
certain political unity claiming to be democratic materializes such an aspiration). It is also hard to
imagine the possibility of making neutral assessments of those aims. Yet these are all issues
involving normative and evaluative thinking: they are claims about what is a good constitutional order,
and what it should be and achieve.'” It follows that material constitutionalism does engage in
normative political discourse, and for good reasons. On the other hand, not only is it hard to avoid
these normative elements, but I also believe that the critical purchase of material constitutionalism,
as a doctrine, is better specified when exp/icitly offering arguments on how objectionable political
orders ought to be (as opposed to how they are — unless one wanted to defend the status quo).
The relevance of the former is especially clear when we turn to the question of how to solve the
problem of widespread political oligarchization in contemporary representative democracies — a
central motivation for this work which will be discussed at length in the following chapters.
Helping solve such a problem requires re-thinking the structure of the modern state and “...
institutionally empower the common people to decide, collectively, on |...] political aims” (Vergara,
2022a, 14, n.71). This task, in #tself, imposes questions of institutional design and normative
justification: whether they are desirable, legitimate, just, and so on. Similarly, against the backdrop
of the failure of mainstream democratic and egalitarian theory to realise its aspirations, opting for
a material lens can help to redress such insufficiencies and engage in mutually beneficial dialogue.
Consequently, I propose that material constitutionalism should incorporate a third defining

condition:

17 Following Kreutz’ (2023) recent analysis and rejection of ‘metanormative distinctiveness,” that is, the
idea that the ‘moral’ and/or the ‘political’ have a ‘normativity’ of their own, and whether they can be
reduced to each other, I will stick to the traditional idea that using ethical language to decide on normative
questions regarding practical issues, such as constitutional evaluation and design, is (a# /east heuristically)
correct. Kreutz’s intention is to vindicate, however, the tenets of so-called radical realist accounts regarding
what normative political philosophy should be, such as proceeding from a deep scepticism about the use
of moral arguments in theory-building (e.g., Rossi, 2019; Aytac & Rossi, 2022). As it should be obvious by
now, and will be even clearer later on, I agree with his rejection of metanormative distinctiveness but
disagree with his latter aim.
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(c) Constitutional orders must be analyzed and assessed on the basis of whether they fulfil
certain political aims which make them normatively legitimate. Because of (a), that includes

an ethical assessment of the material relations they reproduce.

Before proceeding to the next section, I want to argue for one last idea that I consider
fundamental in this initial exploration of the general idea of material constitutionalism. And it is
that, against what some leading authors advancing this research agenda have suggested (e.g.,
Vergara, 2020a, 104), the conjunction of these three defining conditions does not entail that
material constitutionalism is an anti-oligarchic, democratic, or egalitarian, analytical framework.
For it is just a fact that the history of the concept of the material constitution has not been “...
attached to a specific normative theory” (Goldoni, 2022a, 1) and that many authors have endorsed
deeply conservative interpretations of the three defining conditions that I have tried to reconstruct
above. In turn, as I am trying to offer a convincing picture of the general features of the idea of
material constitutionalism, I find it important to exemplify competing versions of it. The next
section thus proceeds to sketch and contrast the main features of the two main contending

approaches: conservative and progressive ones."®

18 Jt is important to insist that I am referring not only to a very broad array of theories of constitutionalism,
but particularly to those who are explicitly materialist. For one could say that many non-explicitly materialist
theories can fall within these categories (such as the standard liberal democratic, formally class-neutral
approach), or in the middle, etc., as the logical and practical consequences of them could be very similar.
But here I am trying to vindicate and analyse exp/icit versions only, since the point is that some of these
versions provide distinctive resources for constructing an effectively anti-oligarchic democratic theory that
addresses the negative effects of class relations.
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1.2. A Normative Restatement

1.2.1. Conservative Material Constitutionalism

If my general account of the idea of material constitutionalism is sound, then all its conceptions
must fulfil the Materialist Desideratum and elaborate on the content of defining conditions (a), (b)
and (c). As noted, this can be done in many ways, both in terms of how we articulate them and
how much emphasis specific analyses put into each of them — an observation that is important
due to the diverging views that I will explore later on. This obviously applies to conservative
approaches too. But here I want to consider the distinctive features of this view that would
reasonably apply (with caveats) to all particular conservative conceptions of material
constitutionalism, especially focusing on their normative features. As already mentioned, I believe
that a good way to explain this is by briefly examining the thought of Costantino Mortati (1988
[1940]), who is often considered a core thinker in the material constitutionalist tradition and a

central figure within its conservative version.'” That is what I shall proceed to do now.

In tune with the Materialist Desideratum, Mortati argued that focusing only on the formal, legal
side of constitutional orders is nonexplanatory and unsatisfactory. Instead, in line with conditions
(a) and (b), he argued that, while the formal constitution should certainly be granted a central role
in the explanation of how a political unity works, we should focus on its ‘essential content’ or the
‘constitution in a material sense.” In particular, Mortati proposed that we conceive this in terms of
the conjunction of two broad aspects. The first is the identification of what he called the

<

‘normative material elements’ of the constitutional order, understood as its “...concrete
configuration of socio-economic relations” (Rubinelli, 2019, 526) and the organizational structure
making groups capable of translating their views into the political system (Mortati, 1988, 75). Thus,
in this account of material constitutionalism, zzs#itutions like the state are also seen, fundamentally,
as reflecting group and/or class interests (Colén-Rios, 2020, 218). Similatly, the ‘people’ is
theorized as a ... variety of groups in constant state of conflict and competition with each other”
(Rubinelli, 2023, 96; also, Rubinelli, 2019, 538), and thus never as ome. That said, it is of

fundamental importance to note that, in this conception, while group conflict /s located at the

basis of constitutional ordering, it does not involve a critical perspective in the assessment of such

19 See Rudolph Smend (2000) for another common example, and Schmitt (2008) for another yet less
materialist one.
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a conflict, nor assign political institutions the role of redressing the disempowerment of some
groups in comparison to others. As Lucia Rubinelli (2019, 528, n.44) notes in her recent
reconstruction of Mortati’s thought, he never talked, for example, about classes in a Marxist sense,
nor showed any sensitivity to the condition of economic domination in which some individuals
or groups might be in virtue of their position within a determinate set of productive relations.
Rather, conservative material constitutionalism recognises that these divisions exist as a fact and
that they matter for defining the character of constitutional states. Put differently, this view is
characteristically zndifferent, in normative terms, to allowing inegalitarian or oppressive class

relations to obtain and be reproduced by the constitutional order.

The second, fundamental element to consider when determining the content of the material
constitution is the specification of what Mortati called a set of fini politici or ‘political goals.” More
precisely, he defined a fine politico in terms of a “... political idea, whose working entails a certain
degree of political homogeneity, able to create a superior wnity comprising the majority and the
minority of the population and able to give shape to all the prerequisites necessary for the existence
of a consistent and harmonious state’s will” (Mortati, 1988, 55, quoted in Rubinelli, 2019, 523, my
emphasis). For Mortati, then, the point was that, while different social forces will always be seeking
to impose their vision of what a determinate political unity must materialize, some forces will
triumph over others, stabilize their own political project, and achieve order accordingly (Goldoni
& Wilkinson, 2023a, 8; Rubinelli, 2023; 2023, 94). Thus, in this perspective, the formal constitution
is always “... the expression of the interests and ideas of the dominant social force” (Rubinelli,
2019, 528). Yet, as I see it, Mortati not only theorized this issue in purely factual terms but also
normatively. Indeed, related to condition (c), he understood the normativity of the material
constitution and its formal expression in terms of its capacity to secure the value of stability within
the social order and create the conditions necessary for political unification — which is the central
value that conservative material constitutionalism uses for evaluating the desirability of
determinate constitutional states (Goldoni, 2022b, 40; Rubinelli, 2019, 527).*" That said, it is

important to note that, on the one hand, this commitment to stability is both relatively flexzble and

20 These concerns are also echoed by other conservative material constitutionalists, for example, Smend
(2000), who claimed that the purpose of constitutional orders was to produce social integration, stability
and political unity (Goldoni, 2022b, 37) — and that, to his mind, further required securing property rights
against mass democracy (Goldoni & Wilkinson, 2023a, 13; Vagdoutis, 2023, 126; Wihl, 2023). See also
Schmitt’s (2008) constant references to political unity as a fundamental constitutional end and the

importance of citizens’ homogeneity to secure it.
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significantly s#ingent. On the one hand, it is flexible because, although usually associated with
traditional and right-wing values, conservative material constitutionalism claims that “... azy given
combination of social forces that is stable enough to create homogeneity — to become a dominant
force — is not only the source of the normativity of the political order, but it is also normative in
and of itself” (Rubinelli, 2019, 530 — my emphasis). In turn, conservative material
constitutionalism is, 7z principle, compatible with several ‘fini politict as long as they are capable of
securing socio-political stability. > On the other hand, it is s#7ingent in terms of the constraints that
it imposes over constitutional change, as it prioritizes the preservation of the dominant political
goals already present in a given political unity (Rubinelli, 2023, 94). As a consequence, just to
illustrate, Mortati was reluctant to accept parliamentary sovereignty and constitutions with
unlimited amendment power (Colon-Rios, 2020, 221) since these approaches could potentially
contravene already-imposed ‘fundamental aims of the state’ carrying important normative force.
This explanation completes the main characteristics that I associate with conservative material
constitutionalism. It also depicts its general normative outlook: a principled normative
indifference to sustaining potentially oppressive relations between social groups; a relatively
flexible attitude regarding which political goals should be pursued through the constitutional
scheme and a stringent prioritization of preserving those which are already enshrined to the

detriment of potential constitutional change.

2L A very interesting example showing this flexibility is depicted in the development of Mortati’s own
intellectual trajectory. As Rubinelli explains, after ceasing to be a member of the Italian Fascist Party,
Mortati contributed to the discussion in the new Constituent Assembly aimed at drafting Italy’s new
democratic constitution, and discussed the implications of a constitution that would have democracy as
the main political goal. The result was a highly participatory conception of what the constitutional state
should be, according to which “... each single citizen should actively and responsibly contribute to create
the totality” (Mortati, 1945, 4; quoted in Rubinelli, 2019, 542). Mortati called for constitutionalizing
democratic institutions such as a Second Chamber based on complex representation (where different
social forces in civil society would have special seats), giving citizens the right to initiate law-making
processes and call referenda, argued for intra-party deliberative democracy, and public deliberation in
primaries to elect leaders and set the party’s political agenda (Rubinelli, 2019, 545; Rubinelli, 2023, 99).
That said, note that all these recommendations are reasonably stipulated for the sake of stability, in virtue of
contingent circumstances, and not because of a principled commitment to the value of democracy itself.
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1.2.2. Progressive Material Constitutionalism

As with conservative conceptions, “progressive” conceptions of material constitutionalism specify
conditions (a), (b) and (c), but in a radically different manner.”” They also do this in a vatiety of
ways, and, in the next three chapters, I will elaborate in detail on the nature and competing
attractiveness of different progressive conceptions. But, again, my aim in this sub-section is more
modest: to sketch its most distinctive features so we can appropriately distinguish it from

conservative approaches.

Holding commitment to the Materialist Desideratum, progressive material constitutionalism
emphasizes the co-constituting relationship between socioeconomic relations and constitutional
ordering. But it contrasts with conservative conceptions in (at least) two ways. The first is that, in
opposition to the fact-oriented and normatively flexible character of the latter regarding class relations
and conflict, progressive conceptions adopt a distinctively ¢ritical and normatively specific approach,
which analyses them in terms of transgressing fundamental egalitarian and democratic normative
principles. One way to depict this issue is by looking at how progressive approaches tend to
analyze the material constitution in the context of capitalist society, and especially the character
of their rejection of class-neutralism regarding the nature of the state and the people under these
circumstances. So, regarding the nature of the state, a common theme is to highlight the constraints
that great wealth inequalities and/or capitalist imperatives of valorisation impose over democratic
governance through the constitutional scheme — e.g., by reducing the scope of possible political
demands to a narrow set compatible with the interests of wealthy and economically powerful
classes. It is also salient in this approach that modern constitutions are taken to reproduce these
tendencies. Relatedly, then, progressive material constitutionalists conceive the ‘people’ not only
as a plurality of social groups in competition for power, but rather as one in which wealthy, or
economically powerful minorities, subordinate the majority of the population in a variety of ways —
and, importantly, with the help of systems of political institutions. Material inequality thus
becomes a “... constitutional problem” (Khaitan, 2019, 542), one that should not only be resolved
through policy and formally constitutionalizing social rights, but that also calls for creating

empowered institutions through which economically subordinated classes could fight their

22To recall, I follow Biale and Fumagalli (2023) in understanding the term ‘progressive’ as a vision of
political social ordering and change involving a commitment to egalitarian social justice and widespread
democratic empowerment amongst ordinary citizens.
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subordination — i.e., what are usually called class-specific political institutions. So, just to anticipate some
of the themes that I will discuss in later chapters, drawing from Machiavellian insights, so-called
plebeian constitutionalists (e.g., McCormick, 2011) claim that we should constitutionalize offices
for the ‘many’ for them to be able to counter the domination by the ‘few,” as well as to regulate
this conflict in their favour. Others, such as champions of what I shall call socialist
constitutionalism, have proposed to recognize class struggle within the constitutional scheme and
create institutions empowering the economically oppressed, usually referring to the ‘working
class,” to erode the class divisions creating oligarchic plutocracy — e.g., Second Chambers of
exclusive access to workers through which they could better represent, form and channel their
interests against those of capital (e.g., Adler, 2019 [1919]; Vagdoutis, 2023, 127). All of these are
complex, mutually divergent, ideas, and I will elaborate on their meaning and implications later
on. But here the point is to highlight the critical and normatively-charged nature of progressive

conceptions (a), as well as their general implications regarding institutional design (b).

Progressive material constitutionalism is, of course, also distinct from conservative
conceptions regarding how it theorizes the normativity of constitutional orders and their
development (c). This is already manifest in their explicit commitment to enhancing substantive
democratic and egalitarian socio-political relations, which reveals a /less flexible approach to
enshrining certain specific, substantive political goals. Relatedly, progressive conceptions prioritize
the achievement of those goals to securing constitutional stability, meaning that they are therefore
less stringent regarding constitutional change and rather promote egalitarian social transformation and
popular empowerment within the political system. Yet, while progressive conceptions are indeed
sympathetic to radical social change and altering the material foundations of constitutional states
(e.g., the prevalent structure of property rights), thus downplaying the constraints that both
conservative and more traditionally liberal approaches impose over it, they are part of a theory of
constitutionalism. This means that this approach, while not decisively against unrestrained social
change under all circumstances (e.g., in the form of revolutionary insurrection), would not favour
it as part of /s recommendations. It also means that champions of this approach must put forward
the centrality of institutional means for enacting such a change and argue that at least some form
of legally-based system of representative political institutions should be considered desirable and
possible (Moller, 2023, 142). This completes my broad sketch of the normative outlook of
progressive material constitutionalism: a principled critique of sustaining oppressive class

relations; a more substantive commitment to realizing democratic and egalitarian goals within and
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through the institutional scheme; and a prioritization of egalitarian social change over preserving

constitutional stability.

1.3. Against Conservative Material Constitutionalism

I have tried to provide a general reconstruction of the idea of material constitutionalism and its
two main conceptions, to offer a clearer sense of its content and why it is intuitively appealing.
Yet the sketch of both conceptions is just an illustration of their core characteristics and not an
attempt to convince anyone of the truth of either. The latter requires significant theoretical
elaboration and is the task of the rest of this work. But this stage confronts us with the question
of whether we should decide to endorse a conservative or a progressive conception. As already
indicated, we should reject the former and opt for the latter. The remainder of this section explains

why.

Broadly speaking, there are two sets of reasons. The first one is external to conservative material
constitutionalism, in the sense that it draws on principles and intuitions that are not part of its
rationale. The central idea is simple, namely, that this approach neglects the centrality that certain
normative principles, in particular an egalitarian conception of democracy, should have in a
convincing account of a defensible form of constitutional ordering. As noted, in its emphasis on
securing, above all, the ‘stability’ of the constitutional state and its fundamental relations,
conservative material constitutionalism is explicitly zndifferent to relations of political and economic
oppression. Similarly, it has no principled interest in realizing institutions of democratic self-rule.
This already makes it less attractive to those who are committed to these competing values, and
naturally to those who are exercised by the oligarchization of political systems. Moreover, there
are good reasons to believe that conservative material constitutionalism is detrimental to realizing
these democratic aspirations, and hence even more strongly unappealing to champions of these
values. For example, because they lack a critical theory of social and class conflict, conservative
theories of the material constitution are vulnerable to fulfilling an ideological function of maintaining
oppression in the interest of preserving political unity — since it does not matter, for them, who
has power and why, but only that they have it (Vagdoutis, 2023, 135; Vergara, 2020a, 104). This
issue is explicit in Mortati’s defence of “...the material constitution as a stable background of
control mechanism securing the hegemony of the ruling political bloc against the transience of

popular democratic will” (Walker, 2023, 212). It is further reinforced by the idea that the existing
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set of fini politici, always imposed by elites in conservative theory, carries a special normative force
— an idea that not only seems to mystify the quality of such political goals, but that unduly s7gps or
slows down desirable processes of social transformation. Thus, if a desideratum of an attractive
account of material constitutionalism is that it should be committed to realizing democratic values,
then conservative conceptions cannot be our weapon of choice. By the same token, as my main
purpose in this thesis is to show how a material lens can contribute to debates in democratic theory
and practice, it seems to be programmatically inadequate. Conservative material constitutionalism

does not address the right problems, nor does it address problems in the right way.

Yet it makes sense to take a step back and, to achieve greater theoretical completeness, consider
how conservative opponents could reply to this ‘external’ objection. Indeed, they could claim that
the objection does not explain why is it that we should hold egalitarian and democratic values so
highly, therefore concluding that rejecting the conservative approach for external reasons is too
quick. For this argument would just be based on competing normative considerations that, for
conservatives, are simply irrelevant and miss the point as to how questions of constitutional
ordering should be addressed. In turn, it could not count as an interesting refutation of their
perspective. Furthermore, by stressing the stability-based function of the constitution, and not
relying on a morally-charged approach, they could claim that their account is more “realist” and,
in turn, more faithful to the explanatory demands of material constitutional analysis. Yet this reply
is not successful either, I think, as there are further znfernal reasons to object to conservative
material constitutionalism — that is, on grounds of the aspects that #hey put forward as central to
their approach. On the one hand, a degree of opportunism, even a contradiction, seems to arise
from the combination of conservatives’ preoccupation with constitutional stability and their lack
of attention to the destabilizing, crisis-prone tendencies of capitalism (e.g. Bryan, 2021; Streeck,
2011), which they often also tend to defend as the set of material relations to be stabilized and
reproduced by the constitution (e.g. Schmitt, 1998).” To put it differently, either we care about
achieving a stable material constitutional order, and thus adopt a critical perspective regarding
capitalist social relations (getting closer to progressive conceptions), or embrace socio-political

instability — yet betray the function that the constitution is supposed to fulfil.** On the other hand,

23 See Wilkinson (2021) for a more historically informed analysis making this point against both
conservatives and liberals — which also stresses the latter’s tendency to ignore questions of political
economy when thinking about constitutional questions.

24 Someone could argue that this arcument begs the question as to whether capitalist social relations reall
g g g q p y
roduce these instabilities — e.g., see the literature on ‘varieties of capitalism,” and particulatly Iversen and
p g p > p y
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conservative approaches’ supposed allegiance to realism is also doubtful when one analyses the
means through which they usually hope to achieve constitutional stability, often understood in
terms of exercises of state power and political parties protecting the relevant fin: politici that the
constitution must project. But these are rather idealized means since they tend to exaggerate the
“... capacity of [the| political will to shape society” and conceal “... the energies and the conflict
that permeate fundamental social relations” (Goldoni, 2022b, 46). Consequently, a concern with
a more long-lasting, stable material constitution which does not systematically face crises, and
confront periods of political disorder often resolved by recurring to sheer coercive force, must
draw attention to alternative socioeconomic premises. It must also study which different means
(institutional or not) could sustain order and shape the constitutional system, aside from, for
example, traditional electoral democratic tools (Masin-Peters, 2021). That is yet another advantage

of progressive conceptions, and the reason we must finally turn to their closer analysis.

Soskice (2019) for a recent study that suggests that democracy and capitalism can be mutually reinforcing
in a way that promotes stability. However, these more “optimistic”” analyses which give capitalist relations
a stability-fulfilling function tend to focus on “advanced” (i.e., rich) democratic states to the detriment of
what happens in the rest (i.e., the majority) of other political units — often the most unstable and negatively
impacted by capitalist relations (Wolff, 2002, 117). They also work with very minimalistic conceptions of
what democracy should mean — often understood in terms of responsiveness to face-value individual
preferences and competitive elections as well as formal procedures. In further chapters, I will provide
more reasons to substantiate this more “pessimistic’ attitude towards the relationship between capitalism
and democracy. But I also want to make clear that I do not intend to solve this issue altogether. The hope
is rather to provide persuasive reasons for accepting the plausibility of my preferred empirical diagnosis.
That said, see Krahé (2022) for a more sustained treatment of this topic addressing the uneasy relationship
between capitalism and democracy through a historical lens.

36



Chapter 2

On Progressive Material Constitutionalism

Introduction

If the case presented thus far is accepted, progressive material constitutionalism should be
considered a promising, anti-oligarchic and egalitarian approach to theorizing the nature, purpose,
and design of constitutional orders. Just to recapitulate, the previous chapter argued that this view
distinctively advances a critique of oppressive class relations and their impact on political schemes.
I also claimed that it is substantively committed to realizing democratic principles and enacting
egalitarian social change. Yet understanding these features requires more elaboration than what I
have provided up until this point. The purpose of this chapter is to do just that. First, in section
2.1, I shall flesh out the general socioeconomic conditions that contemporary progressive
conceptions of material constitutionalism attribute to the political disempowerment of nonwealthy
citizens in capitalist society, particularly by theorizing the meaning of constitutional oligarchization
and its relation to the concept of social class. Then, in section 2.2, I proceed to systematize the
main features of the popular democratic alternative that progressive material constitutionalists
usually advance as a solution to such a state of affairs (what I call the General Alternative). In
particular, I highlight the strategy of constitutionalizing class-specific political institutions as a
form of political empowerment for those who are not as a result of capitalist economic relations
and liberal constitutional ordering. Consequently, I elaborate on the main reasons why this strategy
is compelling — both in terms of the right of the economically disadvantaged to have the
opportunity to access means to resist constitutional oligarchization, and the democratic goods that
these means would, or could, bring about. After I do so, we will be better positioned to delve
deeper into more specific interpretations of progressive material constitutionalism and some

potential problems faced by them.

Following my normal procedure, I want to clarify a couple of aspects at this stage of my
argument. The first is that, as it should be obvious by now, I shall leave aside all accounts that
explicitly or accidentally rely on an implausible interpretation of the Materialist Desideratum — i.e.,
the idea that material conditions and relations are both constituted (by law and politics) and
constitutive (of law and politics), and that, for that reason, these material conditions must be a

concern of constitutional theorizing and explanation, all the way through. I say this because it is
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important to reiterate the reconstructive character of this part, in the sense that it aims to cover the
main features of a general yet plausible concept of progressive material constitutionalism. Indeed,
in further chapters, I will zoom in and consider more detailed interpretations of its main tenets —
particularly focusing on those provided by plebeian and socialist conceptions. Here I am still
interested in progressive material constitutionalism at a high level of generality. Similarly, while
my reconstruction importantly draws on Marxist theories of the constitutional state and class
relations, it does not aim to be a thorough survey of the debates around them nor claim that what
is presented is the most faithful to their traditional formulations. Not least because, as it is widely
acknowledged, the main theoretical referent of these debates in modern times, Karl Marx, never
developed either a full constitutional or state theory of his own (Carnoy, 1984, 45; Hunt, 2010,
356; Leipold, 20202; O’Connell & Ozsu, 2021, 2; Smith, 2018, 183; Vincent, 1993, 371) * nor did
he have a systematic theory of class relations and formations (Wright, 1985, 4). It is also because
further “Marxist” developments on these issues represent a wide variety of mutually competing
approaches, some of which, as already noted, rely on implausible interpretations of the Materialist
Desideratum (Barrow, 2016, 151).%° My task is to flesh out aspects of essential importance for having

a general and plausible picture of progressive material constitutionalism.

Another fundamental, related comment is that, because the perspective that I shall defend
regarding constitutional oligarchization is class-centred, someone might argue that it unduly
downplays the importance of other sources of political and social domination which should be
obvious objects of egalitarian critique, such as gender or race-based oppression. Further, because
these types of oppression are, in reality, always “intersecting,” we should not talk about class in
isolation (Crenshaw, 1989), and that doing the contrary obscures them. Yet whilst such a charge
could apply to some forms of class-centred analysis, I believe that it does not in this case. My
account does not need to claim, nor does claim, that all forms of social domination are rooted in
class. Neither does it claim that class is the only relevant factor for political disempowerment.

Indeed, for example, I am very much sympathetic to the claim that gender and class-based

25 See Miliband (1965) for a good summary of Marx’s (quite incomplete) views regarding the modern state
and constitutional ordering.

26 There are several thorough reconstructions of contemporary debates in Marxist state and class theory
canvassing these differences, such as Gold et al. (1975), Jessop (1977), Clarke (1991), Carnoy (1984,), and
Barrow (2010), as well as to attempts to connect them with an analysis of the current state of neoliberal
capitalism (O’Kane, 2019). Relatedly, see Goldoni and Wilkinson (2023b) for a recent historical overview
of Western Marxist contributions to materialist strands of constitutionalism.
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oppression are extremely intertwined, and that class formation, as well as effectively emancipatory
struggles, can, and do happen, on the basis of gender-related commonalities — or just other
commonalities that are, reasonably, not reducible to questions of class (Foley, 2019; Roberts, 2023;
Wills, 2018). The idea is, instead, that relations of class domination on their own, as well as their
effects, have a special place in explaining constitutional oligarchization as conceptualized here,
that they require redress, and that such makes sense of the focus on understanding and putting
them at the centre of the argument. A more complete picture of political disempowerment should
include other important factors, including the effects of patriarchy and racism, as well as
nationalism, and so on, in producing it. Such will be a matter of future work. Furthermore, there
is no inconsistency nor distortion in believing that we can “...focus on the [specific injustices]
produced by capitalist [class relations] without sidelining other social justice movements”
(Muldoon, 2019, 16; also, Levine, 1987, 5), and thus with the idea that other forms of oppression
that are not strictly class-based are equally important to those. While not refutative, my hope is
that these comments can relax concerns regarding class reductionism and/or essentialism. The
reconstruction of progressive material constitutionalism that I shall develop is therefore
incomplete, but not, for that reason, indifferent to all these problems. Let me thus unpack such

an account.
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2.1 Political Disempowerment: Constitutional Oligarchization and Class Relations

2.1.1. Constitutional Oligarchization

It is time to better flesh out progressive material constitutionalists’ understanding of defining
condition (a),” that is, their general diagnostic and critique of the socioeconomic background in
which contemporary capitalist democracies take place: a context of increasing and persistent
inequalities of wealth that are translated into great concentrations of political power in few hands.
Put differently, we need to provide conceptual, normative and empirical resources for theorizing
the negative impact of these historically specific economic conditions on the functioning and
dynamics of constitutional orders. Such is what I shall call a phenomenon of constitutional
oligarchization: when public political power is systematically deployed in a way that mirrors the
material interests and objectives of economically advantaged classes at the expense of the rest of
the population, thus concealing the political disempowerment of the latter. In the following paragraphs,
I offer a framework to understand the main features of this theory of constitutional

oligarchization.

The first aspect to flesh out is the meaning of the concept of political disempowerment in the
context of the problem of oligarchization. As a descriptive definition, I suggest that 4 (e.g., an
individual, group, or class, etc.) is politically empowered if and only if .4 has a significant capacity
to cause, bring about, or shape, authoritatively, processes and outcomes regarding decisions
affecting public life according to their interests, especially their material interests (e.g., Landemore,
2022, 1061). By the same token, .4 is politically disempowered if it lacks such a capacity. This
descriptive definition does not pretend to be exhaustive, and I am aware of its high degree of
generality. Amongst other things, this is due to the meaning of the “significant” qualifier included
in it, which brings the problem of defining the threshold in which such a capacity becomes such
(or the opposite). I will operate under the assumption that we can intuitively understand when
such a capacity is available and when it is not — including, at least, that 4 has effective access to
resources, institutions, and organizational platforms to enact their interests. The point, here, is just

to make clearer what I mean by political (dis)empowerment. Further, in the next section, I will

27 1 will be referring to these defining conditions as presented in the former chapter (section 1.1).
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discuss in more detail how collectives can be said to be (dis)empowered in that sense, alongside

issues related to how to define their “material interests.”

It is also important to make explicit that I am employing a class-based definition of
oligarchization, since it associates it with the rule of wealthy or economically powerful minorities
—a view that indeed can be traced back to Aristotle, who understood oligarchy as a governmental
form not only in terms of the rule of the ‘few,” but of the rich (Arlen, 2019). Some progressive
material constitutionalists employ a non-class-based definition, though, such as Vergara (2020a),
who understands it in terms of the rule of elites holding formal political power. However, I will
side with the class-based definition, inter alia because it better captures the importance of
economic material relations in understanding it. Further, although most contemporary authors on
this issue talk about oligarchization in terms of capture (Arlen, 2019; Bagg, 2018; Lindsey & Teles,
2017; Winters, 2011), I will not rest my analysis in such terms since, to my view, it is insufficiently
attentive to non-agential economic constraints over democratic politics. Broadly speaking, such
are the constraints that capital accumulation and competition impose over what constitutional
states can do. And it seems inadequate, in my view, to say that something that is not an agent can
propetly capture something. Yet again, this structural dimension should be included in a satisfactory
account of constitutional oligarchization, as I shall further argue below, and thus we should go

beyond the language of oligarchic capture.

With such basic definitional elements in mind, a crucial characteristic of constitutional
oligarchization, as construed by progressive material constitutionalists, is its systemic nature,
namely, that it happens in a regular and patterned way through the normal functioning of our
current political schemes, without necessarily involving law-infringement at all (Gourevitch, 2020,
107; Vergara, 2020a). Thus, the focus is on how the standard institutional setting of modern
constitutional orders, particularly liberal democracies in the context of capitalist social relations,
tends to trigger outcomes and procedures that subsume the preferences, well-being, and self-
organizational capacities of the majority of citizens, to the aim of securing conditions for greater
wealth accumulation. This means that, for progressive material constitutionalists, the liberal
democratic, class-neutral model for constitutional ordering is rendered practically unable to realize

its political goals.”® Of course, there are many causal mechanisms generating constitutional

28 There is an increasing number of studies in mainstream empirical political science showing how political
decisions in liberal democracies are significantly irresponsive to the preferences of nonwealthy citizens,
especially when they clash with those of wealthy minorities. For studies focused on the US, see Bartels
(2017), Domhoft (2008), Gilens and Page (2014), Hacker and Pierson (2010), and Winters (2011). See also

41



oligarchization. There are also different institutional vulnerabilities making it more or less intense.
A complete catalogue of them is both too broad and a matter of specific political economy and
comparative constitutional scholarship. Yet note that diagnosing a significant intensity of it, that is,
the degree to which it obtains in a given constitutional order, does not mean that such intensity is
absolute, so all that happens in liberal democracies reflect the economic interests of wealthy
minorities (Lindblom, 1982, 326). That would be just another iteration of an implausible kind of
material constitutionalism, and it is therefore discarded for being too simplistic (McCarthy &
Desan, 2023, 3; Smith, 2018, 184). The point is rather to say that such an intensity is significant

and that such an intensity calls for meaningful constitutional re-ordering.

Following some token terminology in Marxist theories of the state, it pays to distinguish two
main forms of constitutional oligarchization. The first is grasped by nstrumentalist approaches, that
is, analyses focusing on agential interferences of economically powerful groups on the functioning
of constitutional states. In the instrumentalist narrative, then, the point is that such a dynamic is
generated because of how these groups acf in and/or through the political system by deploying
their economic resources to influence policy outcomes — often focusing on wealthy individuals,
large multinationals, corporations, etc., engage in such actions (Arlen, 2022, 2; Bulmer & White,
2022, 275; Christiano, 2010, 2012). The mechanisms available for these agents to exercise such an
influence are, again, multiple. Some of them are related, for example, to how periodic elections as
a method for selecting representatives give them great opportunities to either hold offices
themselves, campaign finance, lobby representatives, and/or bribe them (e.g., Abizadeh, 2020;
Guerrero, 2014; McCormick, 2011). These methods can be similatly used in the case of unelected
bureaucracies (Miliband, 1969; Landa & Pevnick, 2020) or the legal realm through accessing a
wealth defence industry, consisting of “... lawyers and accountants whose business is creating offshore
trusts and shell companies, exploiting loopholes, and helping super-rich clients avoid
enforcement” (Arlen, 2022, 7). Others are related to how the wealthy can exercise indirect
influence by sustaining a social environment that fosters capitalist and/or pro-market ideology.
They can do this by affecting representatives’ assessment of the economy through several
mechanisms, such as manipulating the informational context available to them to conduct such

assessments. For example, owning media outlets (e.g., newspapers, TV stations, or digital

Hopkin and Lynch (2016) for a discussion on Europe in general, and Elsésser et al. (2021) for Germany.
See also Elkjaer and Klitgaard (2021) for a systematic review of the recent literature.
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companies [Aytac, 2022])* or investing in advertisement (Wojdynski & Evans, 2020) allows them
to promote narratives suggesting that political decisions going against their interests would
inevitably result in steep costs that individuals cannot afford to bear — and which representatives
in authoritative political institutions would, therefore, tend to avoid taking. These measures are
likely to be more impactful to political decisions in contexts like neoliberal societies (which are
those most vulnerable to oligarchization), where citizens are widely disorganized, politically
disinformed, self-interested, and vulnerable to manipulation (Grossman et al., 2023; Morgan &
Pulignano, 2020). All in all, the idea is that their economic power gives these agents a de facto
capacity to manipulate important aspects of what happens at the level of authoritative politics and,
thus, a wealth-generated political privilege within the exercise of political authority in the constitutional

order.””

Yet constitutional oligarchization can also happen through non-agential means. It can occur in
a somewhat automatic and impersonal way, that is, in virtue of the structural properties of capitalism
in relation to the modern constitutional state. This is the central claim of so-called structuralist
approaches in Marxist-inspired theories of the state. One classic example in this context is Charles
Lindblom’s (1982) argument that investment decisions impose a ‘recoil mechanism’ against
policies disfavouring, or not explicitly oriented to favouring, capital accumulation. The point is

that, according to Lindblom, our societies are usually organized based on a public perception that,

29 Some examples are Rupert Murdoch’s direct control over his media empire, which he has systematically
deployed to exercise influence over US politics and beyond (Wolff, 2008), or Sheldon Adelson’s ownership
of the newspaper Israe/ Hayom in Israel, which there are good reasons to believe has been extremely
effective in promoting Benjamin Netanyahu’s far-right-wing agenda (Grossman et al. 2023). See Duch and
Stevenson (20006), Garz and Martin (2021), and Jacobs et al. (2021), for further arguments supporting the
claim that pro-wealthy media bias is real and politically impactful in rich liberal democracies.

30 It might be useful to stress the somewhat obvious point that nonwealthy citizens do not enjoy these
opportunities — ie., because they lack such resources. This lack of opportunities has numerous
consequences for the composition of liberal political institutions and policy outcomes. See, for example,
Evans and Tilley (2017) for a study on how the number of working-class representatives has decreased
over time in the UK, Carnes (2012) for a similar account focused in the US, and Carnes and Lupu (2021)
for a cross-country analysis. See also Hemingway (2020a) and Elsédsser and Schifer (2022) for empirical
evidence showing that working-class legislators statistically do push for more egalitarian policy priorities
when compared to wealthy legislators — meaning that their political exclusion via exercises of instrumental
power seems to further collaborate in generating inegalitarian policy outcomes. See, moreover, Riley and
Brenner’s (2022) recent diagnostic of pervasive political capitalism amongst “rich countries” (particularly the
US), that is, the increased investment in politics as the key for producing investment returns — and
henceforth a significant increase in exercises of instrumental power.
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if these policies were favoured, then those who privately own the resources in question would
withdraw these and engage in ‘capital flight,” introducing a bias against the pursuit of these policies
— a perception that is further reinforced by the belief that a ‘healthy economic environment’
requires preserving ‘business confidence’” on the part of investors (Block, 1977). Put differently,
since the state in capitalist society reguires private investment to materially sustain itself, the former
can be considered to be structurally dependent on the latter by virtue of how the property regime is
organized (Cohen, 1989; Przeworski & Wallerstein, 1986). This implies that capital imposes
constraints on the demands of democratic politics — since the ones that, in general, will get raised
are those pleasing investors (Wright & Rogers, 2010, 322) — but that it does so in a largely non-
agential and impersonal manner, that is, due to its “mute compulsion” over social and political life
(Mau, 2023; Poulantzas, 2008a; Roberts, 2017; Therborn, 1982; Vrousalis, 2021). In this
conception, then, the material constitutional order is structurally biased to reproduce the political

goal of wealth accumulation at the expense of those of democratic self-rule.”

Instrumental- and structural-like forms of constitutional oligarchization are distinct. They are
also compatible and plausibly mutually reinforcing. One would expect that more intense cases of
each will occur in contexts where the other is high (Fairfield, 2015, 421). Similarly, as already
mentioned, it is reasonable to believe that these mechanisms are never absolute in real life — such
that we would live in a “... class plot” (Carnoy, 1984, 49) where the economically powerful fully
dominate the constitutional order, or an unescapable “cage” that would completely disable, via
impersonal means, the possibility of enacting radical social change consistent with and through
constitutional reform (e.g., Calnitsky, 2021; Fiorio et al., 2021).”* Furthermore, as we shall see in
the following chapters, varieties of progressive material constitutionalism highlight these
mechanisms in different ways. But all these conceptions hold the empirical claim that

constitutional oligarchization is significant in our actual, plutocratic world, and ascribe to the

31 See Furendal and O’Neill (2023) for a similar, yet briefer characterization of instrumental and structural
forms of oligarchization.

32 A variety of factors will make the intensity of constitutional oligarchization higher or lower. For example,
if wealth is more equally distributed, all the mechanisms mentioned would be harder to deploy, both in
instrumental and structural terms. Similarly, specific institutional systems and legislations will be more or
less vulnerable to them — e.g., if effective legislation regulating money in politics is effectively instituted,
instrumental manipulation will be lower, and if capital controls are in place, structural dependency will be
diminished (Bennet, 2021). This is not to say that these formal measures would eliminate constitutional
oligarchization, but just to illustrate how variable the phenomenon can be.
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normative claim that the widespread political disempowerment of ordinary citizens caused by it is
severely objectionable. They also claim that such a situation relevantly requires re-thinking the
design of our constitutional schemes so they can /Jower or, hopefully, overcome their oligarchic
tendencies. Yet before discussing how to do so we need to explain the role of social class relations

in this general context.

2.1.2. Class Relations

We must flesh out progressive material constitutionalists’ main theorization of class relations
because it is still related to describing defining condition (a) — since a central factor generating the
possibility of constitutional oligarchization is capitalism’s class structure, indeed a fundamental
way of seeing the historically-specific socioeconomic background of liberal democracies. It is also
central because of the role that a critical class theory plays in giving content to defining condition
(b), referring to the institutional articulation of the aims and material interests of conflicting groups
within the constitutional order — particularly through class-specific political institutions. In what
follows, I elaborate on the essentials of how progressive material constitutionalists tend to theorize
these aspects. This will also serve as a bridge to discuss, in the next section, their positive

democratic vision of constitutional ordering.”

A good way to clarify the importance and meaning of social class for understanding
oligarchization is to recall how champions of progressive material constitutionalism talk about the
economic soxrces and agents generating it. As we saw, one prevalent way of conceptualizing this
dynamic is in the language of wealth inequality and thus in distributive terms — which is the preferred
way, as we shall see, of how plebeian constitutionalists theorize class relations and divisions (e.g.,

McCormick, 2011). Correlatedly, in this narrative, the crucial oligarchic agents are identified as the

3 It 1s important to anticipate that I will not provide a full theory of social class, nor a systematic review
of its meaning in the contemporary literature — which is widely acknowledged to be essentially contested
(Demertzis, 19806, 159; Evans & Tilley, 2017, 2; Wright, 2000, 961). The purpose of this sub-section is to
make sense of the claims elaborated above regarding constitutional oligarchization, claims that mainly
draw on wealth stratification and Marxist approaches to class. I will not discuss the comparative advantages
of such an explanation vis-a-vis other theories. Rather, I find it sufficient that, if people are convinced by
the wrong of constitutional oligarchization and accept that class relations, as defined here, relevantly generate
it, they will likely accept this general account for the clarificatory purposes at stake. See Wright (2005a) for
an excellent edited volume on different approaches to class analysis, particularly Marxist, Weberian,
Durkheimian, Bordieuan, rent-based, and post-classist perspectives.
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wealthy and /ot the rich, using thresholds such as those located in the most affluent 10%, or 1%,
etc., of the population, while the poorer rest is deemed to be politically disempowered. This means
that the relevant ‘classes’ are defined by looking at how many economic resources people have, thus
relying on a ‘stratificational’ theory that does not associate any principled normative wrong to class
divisions (e.g., Davis & Moore, 1945). But that does not entail that stratificational conceptions
have no theoretical purchase in a critical analysis of the class structure. For, while the concept of
class is not considered to denote anything wrongful as such, champions of this view can still say
that many negative effects systematically arise when wealth accumulates unequally. This allows them
to connect the analysis of class to central problems of constitutional oligarchization, thus

constituting an important source of reasons for thinking about its nature and redress.

However, some progressive material constitutionalists tend to argue that the stratificational
approach is insufficient for grasping the real purchase of class analysis for anti-oligarchic
democratic constitutional theory. In particular, closer to Marxist or socialist strands of analysis
(e.g. O’Shea, 2019), many argue that we should understand the concept and importance of class
in connection to the wnderlying structure and dynamics that generate the inegalitarian distributional
patterns exercising stratification-minded theorists, that is, the prevalent relations of production of the
social order under consideration — or the total set of relations of effective power over persons and
productive forces characterizing it (Cohen, 2000, 63). Consequently, the concept of class is
understood as a structural, normatively-charged social relation, comprising a situation wherein some
agents, in virtue of their rights and powers of command over relevant resources, acquire an
unacceptable degree of power over others, a power that gives them the capacity to economically
exploit and/or dominate them (Riley & Brenner, 2022, 7; Wright, 2005b, 10; Zweig, 2000, 11).>*
So, provided that capitalism is a mode of production characterized by private property and
generalized commodity production and exchange for the purpose of generating profits, this

perspective analyses the main conflicting classes in terms of ‘capitalist’ and ‘workers’ — that is,

3 The concepts of class-based ‘domination” and/or ‘exploitation’ are also contested in the literature, and
here I will not provide a detailed account of their meaning and value. Instead, I will follow Wright (2005b)
in theorizing both concepts as connected (hence the ‘and/or’ clause), in the sense that exploitation is a form
of extractive domination whereby an agent or (coalition of agents) 4, in virtue of its power over productive
resources, and the need of another agent (or coalition of agents) B to access to .4’s resources, can control
B’s productive activity in a significant way — a dynamic that represents an objectionable system of
dependency and control. See Roberts (2017), Vrousalis (2021), and Cicerchia (2021) for similar accounts
regarding the structural relationship between capitalist domination and exploitation. I am very sympathetic
to all of these.
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those who own and/or control such productive resources, and those who do not and depend on
wages to subsist. > This also establishes what Marxists usually call #be capital relation, whereby value
is “valorised” — that is, increased — by workers’ exploitation, leading to profits for capitalists (Marx,
1996 [1867]). Similatly, the capitalist class is conceived as the main oligarchic agent because it is,
as a result of its position within relations of production, politically empowered, instrumentally and
structurally, against the working class, which is politically disempowered as a result. Moreover, it
is fundamental to stress that this approach to class relations also characteristically demands that
constitutional oligarchization must be analysed alongside the structural constraints of the capital relation.
For, as I briefly discussed above, capital imposes its conditions on social life in an impersonal
manner — that is, without the need for agents to perform actions in a voluntary or coerced way.
This means that the class structure is thought of both as a source of oligarchic conflict and a factor
of its dynamic reproduction, without identifiable agents performing that role nor by use of state-led

coercive force.

Yet a more convincing class analysis requires the inclusion of several more layers of theoretical
nuance than what I have described so far. One reason is that irrespective of which approach is
highlighted in a specific interpretation of progressive material constitutionalism, both are indeed
very abstract and simplified. That is to say, they do not fully represent or describe concrete class
structures, which are surely more complex and variable than these binary models of the class
structure of capitalism. No plausible interpretation of these narratives would claim that the only
existing class positions in actual societies are the ‘wealthy’ versus the ‘poor’ or ‘capitalist’ against
‘workers,” as it is obvious that these societies include many groups of people whose positions
within it are not appropriately described by these terms — e.g., the so-called ‘middle-class’ in the
first description, or peasants, and even managers, regarding the second (Smith, 2018, 188).
Furthermore, in contemporary capitalist societies, these are significantly heserogeneons classes
alongside many relevant criteria — e.g., due to gender or race characteristics, nationality, or just in
virtue of different occupations, education, and access to income (Evans & Tilley, 2017; Riley &

36

Brenner, 2022). This not only makes the enterprise of demarcating their limits difficult,™ but it is

35 A somewhat more precise way to conceptualize “workers” is by asking how people relate to assets in

113

society and define its content as the class of agents that do not have any “... income from rents, dividends

or interest payments” (Riley & Brenner, 2022, 12).

36 Defining clear limits for social classes in concrete analyses is known as the problem of class boundaries
(Giddens, 1982; Wright, 2005b), or the question of how to deal with their ‘messy’ character (Zweig, 2000,
37) without delimiting them arbitrarily, or missing out on something important about them. I agree with
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reasonable to claim that ever if one were able to do so, individuals sharing similar class locations
would nevertheless be subject to different forms and degrees of (dis)empowerment. Concrete

class structures and relations are complex.

These are important observations that should caution us against trying to directly apply abstract
models of class structure and conflict to concrete social formations. But I take it that all progressive
material constitutionalists are, nevertheless, committed to the claim that liberal democracies, under
present conditions, are significantly biased to reproducing the material interests of economically
powerful classes (construed either in terms of the ‘wealthy,” the ‘rich,” or the ‘capitalist class,” that
are relevantly overlapping), which exist, and whose significant political empowerment facilitates
the reproduction of these tendencies.”” To the extent that circumstances of intense constitutional
oligarchization are actual, then, these abstract accounts should be accepted as general/ descriptions
of how our social orders are stratified, structured and divided — especially referring to the

identifiability of minorities holding wealth-generated political privilege.

Let me now address the issue of the meaning of ‘material class interests” and their enactment
— that is, what is usually described as the correlated problems of class agency, formation and struggle
(Wright, 2005b). Following Erik Wright (2000, 9706), the concept of material class interests can be
defined as the set of things that would help the lives of those who share similar class positions go
collectively better, in the long run: not for you or me, or a small fraction of our class, but for all
(or a large majority of) agents in the relevant class position, across important portions of our lives.
Thus, for example, in the case of nonwealthy citizens and/or workers, it is reasonable to say that
they have fundamental class interests such as improving standards of living, working conditions,
higher economic redistribution, increased access to leisure time, and plausibly more democratic
control over their economic and political life — as all these features would ultimately benefit these
members considered as a class (Christiano, 2012, 251). Similarly, as the economic power of the

wealthy, and/or capitalists, usually depends on #o# materializing such conditions, they have a class

the popular view that this problem cannot be addressed without a heavily empirical approach (Giddens,
1982, 161), which is beyond the scope of my argument. For more concrete examples of offering an
account of class boundaries along the lines of the approach to class provided here, focused on the US, see
Zweig (2000) and Wright (2000).

37 For evidence that workers are the majority of the population, see Riley and Brenner — who claim that in
the US it must represent between the 68 and 80% of it (2022, 13). See also Zweig (2000) for a similar

account.
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interest in opposing them — and pursue others, such as incremental economic profit. One might
hence get the idea that, rationally, these groups would come together and enter into conflictual
relations with their dominating counterparts, either in active negotiation or struggle — because

these sets of interests are indeed very fundamental, and also in opposition to each other.

But, again, as with class structures, this is an extremely abstract and simplified description of
class formation. There is an increasing awareness in scholarly debates regarding the fact that
capitalism’s class structure, in virtue of the prevalence of competitive markets and the proliferation
of different sites of commodity production, has an endogenous tendency to produce differentiation
of interests and heterogeneity of experiences amongst fractions of workers and/or nonwealthy
citizens — indeed sometimes making the achievement of certain class interests for some fractions
conditional on not materializing others” (McCarthy & Desan, 2023; Roberts, 2023; Wright, 2019).%
Moreover, the interests of specific groups sharing similar class locations are shaped by countless
non-class-based factors, and it would thus be a mistake to try to “discover” them by only looking
at the class structure. This means that there is no clear way to materialize the interests of all
members of similar class locations without harming some of its members. Thus, as Riley and
Brenner (2022, 10) have recently expressed, economically disadvantaged groups might sometimes
engage in “material interests’ politics” without engaging in “class-material interests’ politics” — in
the sense of pursuing their interests without regard for other fractions, or by collaborating with
the wealthy and/or capitalist class. By the same token, realizing material class interests seems
difficult, especially for those who do not enjoy economic power. For even if such interests could
be better articulated amongst the whole class of the economically disempowered, great wealth
differentials and capitalist social dynamics impose constraints on their capacity to politically
organize their collective power and autonomy — e.g., in virtue of how competitive labour markets
pit them against each other (Cicerchia, 2021), collective action problems related to the resources
and time necessary to forge and mobilize political aims, and their lack of institutional platforms
within the constitutional order to do so (Offe & Wiesenthal, 1980). All in all, it seems clear that,
although defining the content of material class interests and the conditions for their realization

are fundamental for articulating the egalitarian aspirations of progressive material

38 As Roberts helpfully puts it: “... the working class is profoundly divided by the local concerns of its
myriad fractions. Increasing the price of my labour-power may lower the price of yours. Taxing #hese profits
to fund zhose public works may make #his working-class community better off and #bat working class
community less secure” (2023, 257).
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constitutionalism, these are extremely difficult theoretical and practical tasks.” They involve
detailed empirical analysis of specific conjectures and forms of political organizing that cannot be

decided at the level of normative political philosophy.

For all these reasons, I do not intend to propose a definitive solution to these problems. The
theoretical and practical difficulties of precisely defining who belongs to an economically and
politically disempowered class, the content of their material class interests, and the conditions for
enacting them, must be taken seriously — and that entails that they cannot be decided in isolation
from specific socio-political contexts and at the level of abstraction with which I am operating.
My argument can accommodate some degree of empirical indeterminacy. I also think that it holds
independently of it. If we accept that the majority of the population s politically disempowered
because of class divisions and that such a situation is a significant moral wrong, it imposes the
normative demand to create institutions that help them realize their justified demands as @ class.
To the extent that class relations 4o harm them, then, creating institutional conditions allowing
them to realize outcomes that improve their conditions in the long run and exert influence over
the constitutional order, including economic conditions, is desirable and needed (Riley & Brenner,
2022, 10). Precisely because capitalism’s class structure produces zntra-class conflict in the case of
the economically disadvantaged, while creating significant obstacles for their members to
overcome such effects, it seems fundamental that some kind of conscious remedy aimed at
diminishing these dynamics must be found (Chibber, 2022, 74). This involves explicit efforts of
institutional design helping to articulate and enact the political goals of those who are under-
represented and dominated within the material constitutional order, in this case, nonwealthy
and/or working-class citizens. The next section explains how progressive matetial

constitutionalists generally approach this challenge.

3 Note that these problems are, of course, less difficult to define when addressing the capacities of the
wealthy or capitalists to exercise political power, which are not only smaller in size, but also less
heterogeneous and have plenty of resources and platforms to forge and realize their collective interests in
maintaining the conditions for capital accumulation.
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2.2 Political Empowerment: Popular Democracy and Class-Specific Political

Institutions

2.2.1. The General Alternative

Oligarchization entails widespread political disempowerment, and there are good reasons to
believe that liberal political institutions are unable to address its causes. Provided that a
fundamental political goal of a desirable constitutional scheme is not only to protect fundamental
individual political rights and freedoms (e.g., freedom of speech, association, movement, etc.) but
to realize a substantive conception of political democracy — which, in general terms, is how this
approach conceptualizes condition (c) — the regimes we live in cannot be deemed, as some liberals
sometimes seem to want to say, ‘sufficiently just’ (Rawls, 1993) or ‘ordered in an appropriate way’
(Pettit, 2012). The challenge for progressive material constitutionalists is to establish the basic
content of what I shall call the General Alternative, that is, a vision of constitutional ordering that
realizes democratic and egalitarian principles through the political empowerment of ordinary,
nonwealthy and/or working-class citizens within the state. This section provides an outline of the

General Alternative.

The first element that needs to be somewhat elaborated is the content of the substantive
conception of democracy which informs the General Alternative. By this, 1 refer to a broad set of
theories which posit that democratic orders cannot be reduced to, for example, those who satisfy
competitive elections (e.g., Schumpeter, 1970 [1946]), but that associate them with more
demanding principles about how political power should be organized. Some of these principles
are the centrality of securing the fair value of equal political liberties (Christiano, 2008; Klein, 2022;
Rawls, 1999; White, 2020); widespread opportunities for citizens to participate (Cohen & Fung,
2004; Lafont, 2020) and deliberate (Mansbridge et al. 2010; Landemore, 2020) in formal political
institutions; engaging and deciding on legislation via meaningful exercises of partisan agency and
secure the value of collective autonomy (Ypi & White, 2018); and establishing formal mechanisms
allowing for the control over these activities when performed by representatives, such as via
mechanisms of recall or imperative mandate (Tushnet, 2020). That said, note that this perspective
does not commit the General Alternative with “direct” forms of democratic control over political
decisions only. Rather, I consider it compatible with “indirect” forms of democratic representation
(e.g., Landemore, 2020; Tushnet, 2020), amongst other things, because it institutes a division of

labour in political decision-making which is required for effective social cooperation under
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conditions of great complexity (Schemmel, 2021, 216). Further, I stipulate that there are many
ways to construe the exact institutional setup of democratic orders when informed by this
conception, and thus do not advance one particular set of institutions. Similarly, I remain agnostic
regarding the question as to which is the best philosophical meaning and value of democracy as
such — for example, whether it is valuable for instrumental or intrinsic reasons, or whether we
should focus on procedures versus outcomes.”’ Deciding on these determinate questions with full
specificity does not concern me here — not because they are unimportant, but because I want to
focus on the specific problem of fighting oligarchization. As long as there is a broad, somewhat
shared understanding about the content of this demanding view of democratic constitutional
ordering amongst champions of the General Alternative, my account is ecumenical as to which is
the best account amongst them. The point is to clarify that progressive material constitutionalism
participates in an explicitly popular conception of democracy and that such a conception is at the

heart of its positive vision of what constitutional ordering should be.

But the General Alternative, as 1 understand it, is distinctive in other, more specific ways. One
fundamental condition is that, because of its allegiance to the Materialist Desideratum, the General
Alternative conceptualizes the reduction and/or elimination of the background economic
conditions generating political oligarchization as a primary concern for realizing its democratic
demands — which can also address condition (a), and to do so as a constitutional question. This
entails, non-controversially, radically redistributing economic power in several ways (Bagg, 2018,
902), which surely requires the agency of diverse agents of change and voluntary associations to
happen (e.g., winning political parties of principle, democratic trade unions, progressive social
movements, etc)." The more specific content of such economic redistribution is something that
I'will partially address later on, as it pertains to the domain of particular conceptions of progressive
material constitutionalism. But I will elaborate on the relation between my account to these
voluntary associations even more tangentially. The reason is that I am concerned with the more
specific issue of how to reorder the constitutional scheme in an effectively anti-oligarchic and egalitarian
direction, and my focus is on constitutional strategies for social reform in particular. Regarding this

task, it is important to note that such constitutional measures are also, certainly, plural. It is also

40 See Christiano & Bajaj (2022) for a survey of the philosophical debate.

4 As Khaitan puts it, the “... best way to ensure that a democracy does not become a plutocracy is by
ensuring that there are no plutocrats” (2019a, 554), that is, securing an egalitarian set of economic relations.
But then the question is how to realize and stably maintain such a set of economic relations, and the
functional importance of the constitutional scheme to achieve such an end.
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plausible to claim that there is no single constitutional measure likely to suffice to fight oligarchic
power, meaning that we need to think about how to tackle this problem “... in terms of a toolkit
and how different tools work together” (Bulmer & White, 2022, 290). One such set of measures
is comprised of strategies to change the formal legal structure of constitutional orders, for example
via establishing constitutional provisions encouraging certain policy choices or hindering others
through egalitarian directive principles (Khaitan, 2019b), constitutionalizing socioeconomic rights,
anti-corruption and campaign finance laws, and/or even legally blocking the accumulation of large
fortunes (Fishkin & Forbath, 2014). That said, as discussed in chapter 1, material constitutionalism
is characteristically sceptical about the ability of legal measures alone to realize their prescriptions
since, in truth, they require proper institutional conditions to ensure their enforcement. A more
characteristic strategy within this view is, then, aiming to change the nstitutional structure of the
relevant political unity — that is, to address condition (b) in a way that maximizes citizens’ collective

political empowerment through effective organizational platforms (Klein, 2022).

Along such lines, the most distinctive feature of the General Alternative, as 1 construe it, is the
way in which it combines its concern with realizing a substantive conception of democracy within
the formal setup of the constitutional order with the concerns regarding class conflict and
economic relations. Because progressive material constitutionalism centres the problem of
oligarchization at the core of constitutional ordering, as well as capitalism’s class structure as its
central cause in our present historical conditions, authors distinctively propose that a fundamental
way to fight this problem is to constitutionalize empowered class-specific political institutions — i.e.,
authoritative institutions excluding economically advantaged and politically empowered elites
from political decision making.** Thus, as I conceive it, all versions of progressive material
constitutionalism are committed to defending some form of what 1 call the Institutionalized Class

Differentiation Thesis:

42 Again, as expected, all my further references to class-specific political institutions assume that these are
empowered and/or authoritative.

53



The Institutionalized Class Differentiation  Thesis. Economically and politically
empowered citizens should be excluded from participating in some authoritative
political institutions — that is, from authoritative cass-specific political institutions. This
would allow economically and politically disempowered citizens to regain control
over the constitutional order, advance their interests, and increase substantive

democratic equality.

I specify that champions of this view are committed to some form of this thesis because, as we
shall see in further chapters, there are different and normatively incompatible ways to interpret it.
For example, there are different conceptualizations about the relevant oligarchic agents that
should be excluded (and the disempowered agents that should be included); about the site of
authority where class-specific political institutions should operate; regarding their institutional role
and durability; and whether they are compatible with fully legitimate constitutional systems.
However, the General Alternative is still characterized by common claims about why class-specific

political institutions are desirable.

A final point to address is that, because of the aforementioned features, all versions of
progressive material constitutionalism are tied to the theorization and study of democratic
innovations designed to deepen citizen participation at the level of authoritative politics (Smith,
2009). They also involve a significant degree of openness to radically change the power structure
of the constitutional order — although not entailing that they must prefer a fully fleshed-out set of
political institutions, as different contexts and considerations will trigger a plurality of options. So,
for example, authors tend to be sceptical regarding the democratic potential of the representative
methods on which liberal democracies rely, such as elections — exploring, in contrast, the potential
democratizing force of complementing electoral systems with mechanisms such as sortition,
whereby representatives are randomly selected from a relevant polity’s demographic and then
frequently rotated. ¥ Again, this idea involves a more sympathetic view regarding the

implementation of popular democratic measures and institutional forms, such as referenda and

43 The contemporary literature on ‘lottocracy’ or sortition as a democratic method is growing and vast
(e.g., Abizadeh, 2020; Gastil & Wright, 2018; Guerrero, 2014; Landemore, 2020; Van Reybrouck, 2016),
and 1 am not suggesting that its proponents should be squared within this form of material
constitutionalism. The point is that progressive material constitutionalists have so far tended to sympathize
with this kind of institutional innovation. I defend the credentials of class-specific sortition, showing that
its class-neutral iteration would be reasonably oligarchic, in Harting (2024).
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imperative mandates over representatives, parties based on commitments of principle, and all sorts
of institutional forms whereby ordinary citizens are empowered within the political system
(Elsisser & Schifer, 2022; Tushnet, 2022). ** Yet, again, distinctively, the most central point is that
these political measures should be accompanied by an explicit effort to politically empower
economically disadvantaged classes within the constitutional order, and that this calls for the
theorization and employment of class-specific political institutions. In short, progressive material
constitutionalism and the General Alternative are characteristically class-specific, institutionalist,
popular in orientation, and flexible regarding enacting substantively egalitarian constitutional
change. They also require, because of their relation to the Materialist Desideratum, that these
conditions referring to the constitution of the political unity are realized in tandem with
democratic and egalitarian socioeconomic relations — again, a requirement that can take, I think,
many forms. All said, the next section discusses what I think are the three main normative reasons
why champions of this view suggest that constitutionalizing class-specific political institutions is a
desirable strategy for democratization: the 7igh? of the economically disempowered to access
institutions to resist oligarchic domination, and the goods of stabilizing such resistance (such as
leading to more egalitarian outcomes) as well as enhancing meaningful forms of democratic

agency.”

44 This entails that this view is committed to the popular democratic claim that “... ordinary people are
generally competent (or, perhaps more accurately, are at least as competent as the representatives they
elect) in making political decisions” (Tushnet, 2022, 4; also, McCormick, 2011). This is certainly contested
amongst democratic theorists, particularly opposed by those who believe that we would be better off if
governed by experts, or people with ‘enough political knowledge’ (e.g., Brennan, 2016). Since my argument
is strictly directed to anti-technocratic and elitist forms of democracy — which I doubt can be called
democratic at all — I will leave them aside and stick with the truth of this popular democratic claim.

45 ] will elaborate further on these reasons and add others when replying to liberal objections to the
normative justifiability of these institutions in chapter 5.
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2.2.2 Class-Specific Political Institutions as 1V ebicles for Political Empowerment

2.2.2.1. The Right to Resist Oligarchic Domination and the Argument for Special Representation

The first set of reasons explaining why class-specific political institutions are typically considered
attractive is related to the idea that nonwealthy citizens and/or workers, in virtue of nonideal
circumstances of political disempowerment, coupled with a normative commitment to securing
meaningful democracy, should have a 7ighs, that is, a justified entitlement to access platforms
through which they can resist oligarchization. Put differently, in this case, the point is that such
access should be granted for reasons of fairness, and without reference to the consequences that
such an entitlement might entail. This set of reasons is thus different from the goods that such
platforms might bring about, say, in terms of the positive policy outcomes they are likely to
produce, or their collaboration to produce meaningful forms of collective political agency. One
way to illustrate the grounds of such a right is by analogy to the morality of working-class strike
action, which is a class-specific practice of resistance against systemic economic domination that
is often thought to be a right and a good (Gourevitch, 2020). The reasoning is that, because workers
suffer from systemic class oppression (which amounts to an unjustified deprivation of freedom),
they should have a right to resist it, for example, through coercive means such as striking action.
This right is granted even thoungh exercising this right might clash with other rights, such as property
rights, since a necessary requirement for effective strike action might be the use of coercive tactics
(Gourevitch, 2019). Similatly, becanse nonwealthy or working-class citizens suffer from systemic
oligarchic domination (which amounts to an unjustified deprivation of political freedom), they
should have a right to necessary means to resist it, particularly through class-specific political
institutions. And this right is granted even though exercising it might clash with other rights, such as
formal political equality since the use of these institutions might be required to secure more

meaningful democratic relations.*®

46 This argument can also be conceptualized as an argument claiming that we should promote forms of
affirmative action to the benefit of the economically disadvantaged, where affirmative action is understood
as “... any policy that aims to increase the participation of a disadvantaged social group in mainstream
institutions, either through “outreach” (targeting the group for publicity and invitations to participate) or
“preference” (using group membership as criteria for selecting participants)” (Anderson, 2010, 135). The
reason is that affirmative action policies constitute a breach of strict universal equality on the basis of
fairness, and so such policies can be said to overlap with Gourevitch’s argument for a priority of the right

to strike over other liberal rights — in this case, private property rights. See Bengtson (2024) for a recent,
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This reasoning is connected to another argument related to the unfairness of the widespread
under-representation of nonwealthy citizens within oligarchic constitutional orders. Based on
the idea that democracy demands at least an important degree of descriptive representation,’’
which oligarchization transgresses by definition, economically disadvantaged groups should have
a right to special representation in institutions of their own through which they could better
promote their interests. In turn, as long as they are systematically excluded from political
decisions and their views widely ignored in their making, reversing this situation is simply “... the
necessary recognition of this group as political equals [, which is a right that all well-ordered
constitutional democracies must enshrine]” (Elsdsser & Schifer, 2022, 1365). Of course, such a
right to special representation is contingent on the reality and intensity of the nonideal context
of oligarchization (Ibid. 1367). But a commitment to substantive democracy warrants it when
actual and, if the reasons I have given so far are accepted, such as the pervasive lack of
responsiveness of representative systems to the interests of the nonwealthy, and the significant
overrepresentation of wealthy representatives within the authoritative political decision making
spheres of these systems — e.g., as explained in footnotes 28 and 30 — such should be the case.*
Again, progressive material constitutionalists believe that, under circumstances of widespread
oligarchization and political disempowerment, nonwealthy citizens should have a right to access

class-specific political institutions.

convincing account of affirmative action in the political domain, and Bengtson (2020) for the argument
that such forms of affirmative action justify giving differential voting weights to disadvantaged groups.

47 That is, the idea that representatives in democratic assemblies should share important visible
characteristics and/or expetiences with their constituents. See Phillips (1995) for a classic argument
making the case for gender parity under circumstances of widespread patriarchal social relations.

48 See, however, Mansbridge (2015) for a sceptical argument on the idea that workers currently meet the
necessary conditions for having special representation within authoritative assemblies — and Elsisser and

Schifer (2022) for a convincing reply to it.
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2.2.2.2. Stabilizing Anti-Oligarchic Resistance and Producing Egalitarian Outcomes

The normative justification for class-specific political institutions is also tied to the goods they are
expected to materialize. Here, the point is not only that nonwealthy citizens should have a right
to access such platforms, but that these are reasonably beneficial to them and the community more
generally — as they stabilize means to tackle oligarchization and thus reduce harm to everyone
(aside from elites). This set of arguments is largely theoretical, because concrete class-specific
political institutions have not been constitutionalized in modern times — and so their effects
cannot be empirically tested in their original form (Elsdsser & Schifer, 2022, 1375). But there are
several reasons to believe that they would be beneficial in anti-oligarchic terms, either by appeal
to intuitive hypothesizing or analogy to other class-based institutional forms that have shown to
purport such effects — even if such forms are not formally constitutionalized nor carry significant

political authority. That is what I proceed to outline in the remainder of this chapter.

One first, crucial good that progressive material constitutionalists highlight is the ability of
class-specific political institutions to stabilize resistance to oligarchic domination and make such
exercises of resistance more effective as a result — a function that, as I just noted, should be seen
benefitting the polity as a whole, aside from elites, in the last instance (Hamilton, 2018; Muldoon,
2019; Popp-Madsen, 2022; Thompson, 2018). This is particularly the case because institutions
should be enshrined at a constitutional level, and not merely as a matter of contingent platforms
outside the terrain of the state, such as unions — which are insufficiently permanent, vulnerable to
the fluctuations of politics and market relations, as well as not authoritative enough to curb
oligarchization. This claim is an explicit reaction to how so-called ‘radical democrats’ (e.g.,
Ranciere, 1999; Negri, 2009) theorize the struggle against oligarchy. It is also opposed to the usual
positions of “anarchists” who claim that we should embrace an “... ethical system that rejects the
seizure of state power, and, to the extent possible, any appeal to or entanglement in institutions
of state power” (Graeber, 2010, 123). While sharing many of the normative concerns that I have
defended thus far, from what has been said it follows that authots of these alternative brands of
leftist political thought believe that ... institutions as such — however egalitarian and participatory
— are inherently elitist, hierarchical, bureaucratic and oppressive” (Popp-Madsen, 2022, 6). As a
consequence, the alternative they suggest is to fuel grassroots movements and mass action against
oppressive political schemes, which are furthermore seen as the only true sites of meaningful

democracy.
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Quite obviously, progressive material constitutionalists think that this view is deeply
implausible. For one, radical democratic and anarchist views not only dramatize the degree to
which institutional politics zust be ‘oppressive.” They also ignore how ineffective their preferred
forms of political struggle have been when deprived of a stable institutional content that warrants
their authority (Miliband, 1973, 467). Moreover, as discussed in previous sections, capitalist class
relations impose severe constraints on nonwealthy citizens to organize and engage in
transformative political action. In the absence of platforms through which they can exercise and
form their collective power in a stable way, that is, with a shared knowledge that opportunities
will be available, in time, and without significant interruption, it is unlikely that they will produce
more egalitarian outcomes. Put differently, i# is relevantly because there are no institutions through which
they can enact their interests, and not in virtue of a kind of ‘over-institutionalization’ of popular power,
so to speak, that oligarchy reigns. We need to constitutionally recognize the fact of widespread

political disempowerment and its causal relation to economic distribution and class structures.”’

A second, related good that class-specific political institutions are thought to purport is that
they would produce more egalitarian policy ontcomes than their supposedly class-neutral counterparts.
Briefly put, the idea is that these institutions should not only aim at reducing or eliminating
oligarchization but that they should also be granted significant constitutional authority. For
example, progressive material constitutionalists usually argue that class-specific political
institutions have negative constitutional powers such as the capacity to veto legislation, which could
make them a relevant counterpower to other, standard political institutions when perceived to
deviate in oligarchic directions — such as traditional elected parliaments (Green, 2011, 185;
McCormick, 2011; Vergara, 2022a). Similarly, if these were granted positive constitutional powers
to create or initiate legislation, one would expect that members in these institutions would, on
average, push for policy outcomes aimed at reducing or eliminating the causes of oligarchization
— e.g., higher degrees of wealth redistribution, expropriation, or even democratization of certain
sectors of the economy. All these measures would decrease both instrumental and structural

50

dimensions of the power of capital, and thus oligarchy.” Of course, whether class-specific political

4 For a different, yet related argument claiming that the anti-constitutionalism and institutionalism of the
anti-capitalist left in the 20t century amounted, in fact, to a kind of technocracy — where tasks of
mobilization or administration were, in the end, delegated to experts or leaders in this “horizontalist”
organizations — see Fishkin and Forbath (2016, 1494).

50 See, again, footnotes 28 and 30 for empirical studies helping to foreground these claims.
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institutions would actually realize these outcomes are untested empirical claims. They could fail to
realize what we expect from them. But, for the purposes of my argument here, it is sufficient to
establish that there are good presumptive reasons to think that they would be successful. Let me

finish by explaining one general reason why we should believe that they would.

2.2.2.3. Enhancing Democratic Agency: Consciousness and Solidarity

To reiterate, progressive material constitutionalists typically think that, under circumstances of
oligarchization, there is a right to access class-specific political institutions, that these would
provide stable platforms for resisting it, and that this would lead to more egalitarian policy
outcomes. Yet an important, further reason to believe that this would be the case is that access to
these platforms would increase citizens’ class consciousness and mutual solidarity — that is, their
recognition of their class-based subordination and a disposition to foster cohesive bonds pushing
them to fight for and promote class interests (in the sense already specified), and that pursuing
such interests might be costly for some groups within these class positions in the course of
enacting egalitarian social change.”' Thus, for example, class-specific political institutions could
improve the epistemic-deliberative capacities of ordinary citizens participating in them, because
the wealthy would not be able to directly influence decisions and/or set the agenda, say, by using
skills acquired through a privileged background — thus allowing us to know better what “... the
public would think, had it better opportunity to consider the question at issue without the adperse
influence of the wealthy” (Smith and Owen 2011, 210). Further, when solidarity bonds increase, the
norms on which they are based might push representatives to behave in a way that advances the
shared interests of the nonwealthy, and thus helps to decrease the instrumental and structural
impact of the power of wealth. In turn, the idea is that constitutionalizing class-specific political
institutions could cause processes of class formation and enhance ordinary citizens’ democratic

agency. >

51T use this understanding of class-based solidarity in a broad, non-exhaustive sense. For discussions on
the contested meaning of the concept of solidarity, see Blum (2007), Gould (2020), Gould and Scholz
(2007), Rehg (2007), Sangiovanni & Viehoff (2023), and Taylor (2015).

52 Another way to illustrate the idea is that “... the contemporary absence of healthy class consciousness
and class contestation [should be relevantly attributed] to a failure on the part of modern republican

60



These are, again, empirical claims. Progressive material constitutionalists must explain why
class-specificity would enhance class consciousness and solidarity amongst representatives in these
institutions and, even more importantly, the public at large. One first reason to lend credence to
the idea draws on evidence showing that nonwealthy citizens, especially those who identify
themselves as such, are more likely to be motivated to oppose the dynamics that impoverish them
as well as tend to prefer more egalitarian economic policies (DiMaggio, 2015; Elsisser & Schifer,
2022; Franko & Witko, 2023; Macdonald, 2019; Western, 1999). Yet a second, more interesting
hypothesis that membership in explicitly class-specific political institutions would likely enhance the
awareness of nonwealthy citizens regarding their subordinated status, as well as provide
meaningful platforms to form and enact shared class interests — which, as already discussed in
section 2.1.2., is a difficult task that capitalist class relations exacerbate. It would also make the
class-based nature of existing constitutional states, against their false pretension of neutrality, more
explicit and visible. One way to illustrate the plausibility of this idea is to draw analogies with other
institutional platforms involving class-specific criteria and see what their political effects are. This
can help us understand whether these platforms enhance class solidarity bonds and how they do
so. To that end, let me elaborate on this idea by drawing an analogy to the case of workers’

unions.>

As several recent studies show, societies with low levels of unionization are characterized by
lower demands for redistribution, suggesting that higher unionization is causally linked to producing
more egalitarian outcomes (Farber et al., 2021; Evans & Tilley, 2017; Frymer & Grumbach, 2023).
Now, one central reason why this seems to be the case is that, when unionization proliferates,
class divisions become more zisible. This leads to higher degrees of working-class identification
with their class position and, consequently, a disposition to oppose policies that harm their class-
based interests (Condon & Wichowsky, 2020). Importantly, this hypothesis suggests that
membership in organizations pursuing collective economic goals significantly shapes class
identification and leads to class formation, resulting in stronger solidarity bonds and defined
preferences for progressive policies. Workers participating in unions characterized by democratic
practices get access to deliberative opportunities, share experiences, come closer and increase their

mutual empathy, and thus intensify their solidarity bonds as well as giving content to their class

constitutions to remind common people of their socioeconomic subordination” (McCormick, 2007, 123),
and that these institutions would help to redress that failure.

53 I develop these arguments in Harting (2024) too.
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interests (Cornforth, 1995; Gould, 2020, 132; O’Neill & White, 2018; Streeck & Rogers, 1994,
141). Further, as Franko and Witko (2023) have recently highlighted, unions characterized by
substantive forms of internal democracy utilize excellent class-solidarity-enhancing methods, such
as the tendency of leaders to share information regarding pay gaps between workers and
management. They also create a “... social environment where economic cleavages are more likely
to be discussed and reinforced among members” (Ibid. 554), which both leads to members
voluntarily abiding by the unions’ demands and to the establishment of more coercive anti-scab
social norms pushing members to do so. All of these observations suggest that union membership
is an important cause of class solidarity and that it can be such a cause precisely because of its class-
specific features. Thus, like in the case of unions, class-specific political institutions would make
class divisions more visible to members and the public at large. They would provide their members
meaningful opportunities for democratic deliberation on questions of economic and political
power and enhance their solidarity bonds. Further, in the putative absence of leaders within class-
specific political institutions, one could imagine instituting programmes of political education
whereby representatives could learn from formal organizations about the politics of wealth
maldistribution, oligarchization, and other relevant issues which they might deem necessary to
explore to achieve their ends more successfully. They would hence help to advance anti-oligarchic

aims.

Yet much of this analysis is, of course, hypothetical, and the positive effects that I attribute to
class-specific political institutions might not be actualized. As a reply to this concern, I have tried
to show that there are many analogies with other class-specific institutional forms, in particular,
unions, and that, for such a reason, we should expect such positive effects. But some people might
argue that there are important disanalogies between class-specific political institutions and unions.
Consequently, the analogical case that I propose might be inadequate and, given its centrality in
the argument, it would constitute a strong set of reasons against my proposal. Put differently, such
disanalogies should be taken as general arguments against this dimension of the desirability of class-
specific political institutions. It is for that reason that the remainder of this section discusses

several of these disanalogies and different ways in which they could be ameliorated.

The first disanalogy, (1), is that unions organize workers against more fangible opponents
(bosses, management, etc.) than in the case of class-specific political institutions. Given the
importance of a visible and direct conflict in producing class solidarity, the idea is that, without

such conflict, class-specific political institutions may not produce the same kind of class solidarity.
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However, I believe that, because class-specific political institutions are explicitly aimed at
conflicting with oligarchic agents and their interests, an oppositional element is not missing — it is
just presented in a different form. Therefore, we should not be too concerned with this objection.
A second disanalogy, (2), is that unionized workers share more substantive experiences and know
each other better than representatives in class-specific political institutions, not only because the
former share in their workplaces, but because they plausibly would plausibly spend more time
together than the latter when fulfilling their duties — as these representatives would change either
in different electoral cycles, or, in the case of lottocratic ones, whenever random selection and
rotation is decided. That said, it is important to note that class-specific political institutions can
also fare as well as unions in allowing for instances of meaningful solidarity-building. One example
is the central place of face-to-face deliberation, which, as partially discussed above, has proven to
be a significant factor in producing shared identities and increasing solidarity — and which class-
specific deliberative assemblies would allow for (Prinz & Westphal, 2023, 20). Class-specific
political institutions also can facilitate such means. Accordingly, while the way in which shared
experiences help to produce class solidarity differs from the ways unions work, class-specific
political institutions have their own resources to achieve that end. Disanalogies (1) and (2) should

therefore be downplayed.

But there are (at least) two further, more serious disanalogies. One, (3), is based on the claim
that there are good reasons to believe that effective unions are successful in creating class solidarity
because they are platforms of mass-mobilization. Since they can only achieve their demands if
members stand in collective action, that creates an incentive for leaders to push members to stand
in solidarity — and, for that reason, facilitate such bonds. Yet class-specific political institutions are
not platforms of mass-mobilization, and they lack leaders with strong incentives to push them to
create solidarity. Thus, if such an incentive structure zs fundamental, it means that we should be
sceptical of the argument presented here. Relatedly, the fourth disanalogy, (4), claims that healthy
unions are such because they are szzffed with personnel that have been successful in building
solidarity, something which is not obvious in the case of class-specific political institutions. This
means that we should doubt the capacity of these institutions to produce the same degrees of class

solidarity as unions.

Although not decisive, I think that the following measures could help ameliorate disanalogies
(3) and (4). Starting with (3), the incentives union leaders have in producing class solidarity are

just oze factor in explaining why these institutional forms produce these bonds — and thus one
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should not deduce that there are 7o relevant analogies between them and class-specific political
institutions. Even if, for the sake of argument, we imagine that such institutions cannot fully
replicate this incentive structure since they are not platforms of mass-mobilization, it does not
follow that a similar structure cannot be created through other measures. For instance, one way to
maximize the chance of producing class solidarity would be to make sure that representatives have
a clear understanding of the expected results of this kind of institution — which is a widely
acknowledged factor for producing successful citizens’ assemblies (e.g., OECD, 2022). Thus, one
could stipulate that, because class-specific political institutions shox/d be anti-oligarchic to be
successful, members could be formally asked to behave along the lines of the requirements
theorized above, perhaps in the form of constitutional directive principles (e.g., Khaitan, 2019b).
This could also be maximized through programmes of activist-led political education, as briefly
suggested already. Such methods, in turn, could foster positive feedback loops whereby members
not only receive formal reguests to be in solidarity with each other but produce outcomes in which
they come to have a genuine interest in engaging in such mutual dispositions — and thus incentives
to behave in that manner.”* Similarly, regarding (4), one can imagine institutional designs in which
representatives could benefit from contact with staff, or experts, that have shown to align with
the purpose of these institutions. Deviating from traditional arguments in democratic theory
which place experts and agencies in contact with representatives to provide “impartial” expertise
(e.g., Guerrero, 2014), my view is that not only could it be productive to foster interactions with
experts that do share the azms of these institutions — e.g., economists of an egalitarian bent, or even
union leaders that have been successful in producing class solidarity in their organizations, etc. It
would also be productive to give class-specific representatives the capacity to democratically select
the agencies from which they want to receive advice.” To reiterate, although I believe that all these
routes for institutional experimentation are appealing in their capacity to reduce the force of (3)
and (4), we cannot establish with cer#ainty that they would produce their expected empirical effects.
They do, however, provide us with potential solutions to diminish the extent to which these two
institutional forms are disanalogous and thus contribute to the attractiveness of class-specific

political institutions. I thus conclude that we have good presumptive reasons to expect positive

54 See Klein (2022) for a similar argument regarding the necessity of evaluating procedures in tandem with
the outcomes they produce, and whether these dynamically maximize relations of equality.

55 See Pamuk (2021, ch. 4) for a somewhat similar proposal for democratically scrutinizing expertise in the

context of scientific decisions.
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effects from such institutions and that they would indeed help to create meaningful processes of

class formation.

A final, important issue to consider, which is related to the comments that I began this chapter
with, is whether other social divisions based on race, gender, occupation, geography, or even
religion interfere with or undermine class solidarity amongst nonwealthy representatives within
class-specific political institutions. This question seems particularly pressing given a common
concern regarding the potential negative effects of making class salient in the context of solidarity-
building, particularly in obscuring and/or reinforcing other forms of oppression pervasive in our
societies. My stance on this issue is, first, that the kind of solidarity that I am primarily interested
in is one that can foster opposition to oligarchy and, for all the reasons given, a focus on class
seems appropriate to that effect. Further, while such a saliency of class might produce negative
effects, there is also empirical evidence that it can produce the opposite — e.g., as Frymer and
Grumbach (2021) have recently argued in their study showing that union membership reduces
racial resentment compared with those who are not unionized under contexts where there is a
minimally democratic socio-political culture. But, again, whether that would occur in class-specific
political institutions is a matter of concrete experimentation, and such experimentation should be
designed in such a way that is explicitly aimed at reducing the likelihood of these fundamental
problems. Yet, if class-based institutional forms would indeed impede the emergence of other
important forms of solidatity, and/or deepen oppressive social divisions, that would be a strong
argument against their desirability — since they would just politically disempower many people in
different ways, and thus betray the very purpose that these institutions have. In turn, if such would
practically be the case, this would weaken the force of the general argument of progressive material
constitutionalists for the Institutionalized Class Differentiation Thesis, maybe to the point in which it
should be rejected altogether. But, again, I believe that there are no strong reasons to believe this
would be the case. This completes my general characterization of progressive material
constitutionalism. The next two chapters explore more particular interpretations of how it should

be understood.
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Chapter 3

Plebeian Constitutionalism: The Regulation Model for Anti-
Oligarchization

Introduction

Having explained the general motivations for endorsing progressive material constitutionalism, its
core normative and institutional content (contained in what I called the General Alternative), and
the broad benefits that this could bring about (particularly through class-specific political
institutions), the following two chapters focus on analysing two different recent interpretations of
such a conception of material constitutionalism that fulfil its conditions: plebezan and socialist
constitutionalism. This chapter assesses the former interpretation by critically reconstructing its
main theoretical premises and institutional recommendations, to show both its strengths, but also
its weaknesses. I will argue that plebeian constitutionalists’ recent contributions are distinctive and
important. They have taken seriously the significant negative impacts of wealth inequality over
constitutional orders and oligarchization. Authors have also correctly established the need to
correct these tendencies, not on/y by employing a justice-informed demand for economic
redistribution and securing social rights, but a/so by constitutionalizing empowered class-specific
political institutions — or, in their language, “plebeian” institutions. Yet I disagree with some of
the core premises of this approach. Especially, I oppose the view that a commitment to political
realism entails maintaining that modern constitutional systems are bound to oligarchization, and
the correlated claim that the main aim of plebeian institutions must be to regulate class conflict,
instead of explicitly helping to progressively erode the basis of such conflict — a reason why I label
this approach the regulation model for anti-oligarchization. 1 will suggest that this aspect is theoretically
problematic and empirically unfounded, in fact triggering the risk of inappropriately entrenching
class divisions that are historically specific, wrongful and, in principle, avoidable — what I call the
Class Divisions Entrenchment Objection. And 1 shall argue that this is a sufficient reason to look for

another conception of progressive material constitutionalism.

Before proceeding to explain the chapter’s structure, three sets of comments are due. The first

is conceptual, related to the meaning of the label plebeian constitutionalism and its place within
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democratic and constitutional theory. One reason concerns its terminological ambiguity.
Representatives of this literature refer to it interchangeably as “plebeian constitutionalism”
(Vergara, 2020a, 108), “plebeian democracy” (Mulvad & Stahl, 2019, 592), “plebeian
republicanism” (O’Shea, 2022, 20), and “democratic republicanism” (McCormick, 2019, 124),
without a clear conceptual explanation as to what these terms contribute to specifying its meaning.
More counterintuitively, prominent champion of plebeianism Camila Vergara has recently claimed
that plebeian constitutionalism is a form of “republican constitutionalism,” a view that, she claims,
is supposed to be gpposed to what she calls “democratic constitutionalism” (2022b, 27). But, in my
view, it is more reasonable to say that plebeian approaches should be considered an especially
democratic form of democratic constitutionalism, and not an alternative to it. Hence, for reasons of
simplicity, but also because I consider that it is the term that better captures the view — ie., to
constitutionally empower those who are ruled but do not rule, that is, ordinary citizens who are
nonwealthy — I will stick with the label plebeian constitutionalism. 1 also believe that plebeian
constitutionalists tend to incorporate popular democratic normative principles that are not
particulatly republican, as often there are concerns that do not hinge directly on the principle of
freedom as non-domination. Again, I think that ‘constitutionalism,” understood as a variety of
accounts aiming at defining the ‘power map’ according to which government and its governing
institutions should be ordered to be normatively legitimate (e.g. Tushnet, 2020, 102), is more
neutral than republicanism as a general approach in political theory. It is also better suited to

address the issues that concern me in this work.

A second, related point regards the degree of overlap between plebeian constitutionalism and
some varieties of radical republicanism, particularly socialist republicanism — a tradition which is,
as we shall see, closely related to my preferred conception of how to theorize the meaning and
justifiability of class-specific political institutions. There is a recent tendency amongst plebeian
constitutionalists to conflate these two approaches (e.g., Guerrero et al. 2022; Mulvad & Popp-
Madsen, 2022; Popp-Madsen, 2022, 2; Vergara, 2022a). But I think we must resist it. The main
reason is that, whilst socialist republicans are, 2 principle, committed to strongly opposing capitalist
class relations and dynamics (and thus place significant emphasis on stwctural forms of
oligarchization), there is robust evidence suggesting that plebeian constitutionalists are #oz. And
whilst the former family of theories is committed to overcoming class divisions, the latter
maintains that such divisions are “unavoidable.” Hence, if we are to reconstruct plebeian

constitutionalism as a distznetive approach in progressive material constitutionalism, it should be
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distinguished from socialist republicanism in particular, and socialist constitutional thought more

generally.

Further, I want to clarify that there are some elements of plebeian constitutionalists that I will
not discuss, thus leaving my reconstruction of the literature incomplete. Many plebeian
constitutionalists have focused on vindicating the place of several important figures in the history
of political thought as being part of this tradition, exploring their ideas, corresponding socio-

political contexts, and so on.”

I find this historical endeavour extremely important, but here my
focus is on an analytically-oriented reconstruction of the desirability of contemporary plebeian
constitutionalist theory. Second, as I associate plebeian constitutionalism with an explicitly
institutionalist endeavour, I will not consider contributions in the literature that, like many so-
called radical democrats (e.g., Breaugh, 2016; 2019; Negri, 2009; Ranciere, 2010), reject formal
political institutions as sites for democratic life and action — a charge that I also levelled against
“anarchist” approaches in political theory and practice (e.g., Graeber, 2010). These contributions
cannot be constitutionalist, by definition, and hence are irrelevant to my analysis. Relatedly, I will
not discuss plebeian constitutionalist democratic innovations holding #on-binding constitutional

powers (e.g., Arlen, 2022; Bagg, 2021), as they fall outside the scope of the problems I want to

explore here.

Finally, it is important to mention that my critique of plebeian constitutionalism is sympathetic,
in the sense that I do not contend the validity of the overall project its champions are invested in,
nor a// the premises that they adhere to. My aspiration is to get a better rationale that satisfies core
plebeian constitutionalist intuitions whilst avoiding their conservative bias. As such, one could
also say that I provide a fairly znternal critique of plebeian constitutionalism, to wit, that, i #his
approach ains to truly satisfy the demands of the General Alternative, it should not adhere to some of the
premises that it currently holds. But many of the elements in the core of their empirical diagnoses
and normative recommendations are not the object of my critique — indeed, the intention goes in
the opposite direction and, accordingly, it is pitched as a friendly, constructive criticism. Along
similar lines, I will bracket several normative objections that other egalitarians have put forward
against the idea of constitutionalizing class-specific political institutions as such — e.g., that,
because these institutions explicitly transgress core democratic values such as those of formal

political equality and impartial deliberation, as well as potentially constitute sources of unchecked,

56 See McCormick (2011) for sustained discussion on Machiavelli, Vergara (20202) on the Marquis de
Condorcet and Rosa Luxemburg, and Arlen (2022) on John Stuart Mill’s “plebeian liberalism.”
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factional autocratic power, they should be rejected. All of these are objections that I take very
seriously, and I will dedicate chapter 5 entirely to discussing them. For the moment I shall set

these aside.

The chapter proceeds as follows. Section 3.1. begins reconstructing the reply that plebeian
constitutionalists offer to the three main defining conditions of material constitutionalism — as
established in chapter 1, and which amounts to their interpretation of the main tenets of
progressive material constitutionalism. It also exemplifies this approach by examining John P.
McCormick’s “People’s Tribunate” institutional proposal. Section 3.2. explains the Class Divisions
Entrenchment Objection. 1 then proceed, in section 3.3, to explore two ways in which plebeian
constitutionalists could reply to it, that is, the Relazive Irrelevance Reply (sub-section 3.3.1) and the
Second-Best Reply (sub-section 3.3.2) — which I reject. I conclude that we must explore a different

interpretation of progressive material constitutionalism.

3.1. Plebeian Constitutionalism: Regulating Class Conflict Through Constitutional Means

3.1.1. Plebeian Constitutionalism

A good way to start reconstructing plebeian constitutionalism is to flesh out its allegiance to the
Materialist Desideratum and its general rationale for the Institutionalized Class Differentiation 'Thesis —
particularly referring to conditions (a) and (b). The first aspect in this respect can be summarized
in their shared rejection of the liberal-proceduralist claim that “... a set of procedural mechanisms
and constraints are sufficient institutional conditions for the rule of law to guarantee and promote
liberty [for all]” (Vergara, 2020a, 45), arguing that a satisfactory, realistic and materialistic approach
should rather recognize that constitutions are “... organizations of power that tend to create and
reproduce economic and social hierarchies” (Ibid, 5; also Arlen, 2022, 10; Bagg, 2021, 2;
McCormick, 2019, 124; Mulvad & Stahl, 2019, 595). Here, overlapping with the analyses in
chapters 1 and 2, the point is that the material context in which constitutional orders take place
(especially the concentration of socioeconomic power and great wealth inequality) should be a
primary concern for constitutional inquiry and order, and that such a turn involves the departure

from core premises of modern constitutional thought. Thus, plebeian constitutionalists reject the
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liberal narrative that the “sovereign people” is a monolithic and socioeconomically
anonymous collection of individual citizens — including elites — all of whom enjoy formal equality
under the law” (McCormick, 2011, 13). Indeed, they go as far as calling this individualist pluralism
the cardinal sin of liberal-democratic theory and practice (Mulvad & Stahl, 2019, 593). Thus, taking
Machiavelli as a central theoretical referent, authors claim that we should recognize the greater
amount of political power that elte citizens (the ruling ‘fe’) have at the expense of ordinary,
nonwealthy citizens (i.e., the ruled ‘wany’) — which, in virtue of their political disempowerment,
can be better described as second-class citizens within the political scheme.”” And they defend the
claim that circumstances of oligarchization are relevantly explained by the supposed class-neutrality
of our modern constitutional orders, that is, becaunse ordinary people lack access to their own
institutional platforms through which they can defend their interests against the domination of
the few (Hamilton, 2018, 478). Consequently, such a situation grounds a powerful claim for the
constitutionalization of class-specific political institutions enshrining the political power of the
many (i.e., plebeian institutions). Call it the Plebeian Constitutionalist Interpretation of the Institutionalized
Class Differentiation Thesis:

The Plebeian Constitutionalist Interpretation of the Institutionalized Class Differentiation T'hests.
Wealthy members of society, or those holding offices bestowed with formal political
power (the few), should be excluded from the internal workings of some politically
authoritative institutions — that is, empowered class-specific political institutions. This
would allow nonwealthy citizens (the many) to regain control over political

structures, advance their interests, and increase substantive democratic equality.

57 ]t is in virtue of this second-class citizenship status that these citizens are, in this literature, rendered
Pplebeians. The use of the term ‘plebeian’ is a result of the impact of the already mentioned impact of
Machiavelli’s thought over this strand of constitutional theorizing — see particularly John P. McCormick’s
(2011) influential interpretation. McCormick emphasises Machiavelli’s praise for plebeian tribunes as the
main institutions responsible for Rome’s prosperity in the Disconrses on Livy — Book 1, Chapter 5 (2003
[1531], 31-32) — and so the idea that ordinary people are the proper guardians of liberty. Thus, the plebeian
subject, or ‘non-elite’ class, is commonly associated with an ambiguous stratum composed of nonwealthy,
ordinary citizens that affront the threat of oligarchic domination and the reluctance to politically dominate
others, which henceforth make them better suited to fight oligarchic domination (Atlen, 2019, 409). I will

clarify these aspects in a moment.
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The rationale presented so far is admittedly very general, and more needs to be said to get a
fuller understanding of the distinctiveness of this thesis. More particularly, what we need is to
flesh out (1) the theory of group conflict that grounds its understanding of oligarchization; (2) the
main reasons behind its institutionalist character, as well as the positive features that it assigns to
class-specific political institutions; and (3) its conception of the democratic role and legitimacy of

these institutions.

Taking up on (1), the first thing to note is that plebeian constitutionalists explicitly endorse an
ambiguons definition of who is to be considered ‘plebeian’ — which is said to be a “...more inclusive
[category]| than the industrial working class, the “proletariat”, preferred in Marxist orthodoxy, yet
narrower than “the people” [preferred in liberal thought]” (Mulvad & Stahl, 2019, 592-59). This

lack of specificity, by implication, affects the definition of the ‘few.’

Still, two main defining conditions do stand out in the plebeian constitutionalist literature. The
first is that all plebeian citizens are taken to be vulnerable to the threat of oligarchic domination
in a non-class-specific sense — namely, to be vulnerable to the political domination by elites who,
in virtue of their formal positions of power, can use their privilege and twist legal rules and
institutions to their advantage. In this reading, then, the ‘few’ are usually thought to comprise a

(13

coalition composed of agents such as “... public officials and their staff, lobbyists, judges, the
military commanders, and religious leaders” (Vergara, 2020a, 244). But most plebeian
constitutionalists think that such a condition is inadequately narrow and underspecified (Bulmer
& White, 2022, 288). Thus, in line with my general interpretation of progressive material
constitutionalism, they claim that we should interpret this divide and the harms associated with it
in socioeconomic terms. In this reading, the ‘few’ are associated, above all, with a group composed
of rich and/or affluent agents, while ordinary citizens with a group composed of poorand/or non-
affluent agents — varying this distinction by using different wealth or income-based thresholds,
say, equating elites to the wealthiest 10% of a relevant population (e.g., McCormick, 2011) or the
wealthiest 25% (e.g., Arlen, 2019), and the ‘many’ to the poorer rest. It thus sides with
stratificational analyses of social class. Furthermore, the condition of oligarchic harm uses
instrumentalist and agential elements to understand political oligarchization, which is theorized as an
exercise of power by wealthy elites, as individuals or coalitions of individuals, over political

institutions and processes.

This brings us to the second claim, (2), which spells out the institutionalist nature of plebeian

constitutionalism and its virtues — i.e., why it maintains that the exercise of the political power of
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the many should not be confined to exceptional moments of, say, popular resistance, but rather
as a permanent feature of the constitutional scheme enshrined in the guise of progressive, formally
authoritative political institutions of exclusive access for them (Arlen & Rossi, 2021, 14; Hamilton,
2018; McCormick, 2011, 13; Mulvad & Stahl, 2019, 594). Roughly, the idea is that such an
institutionalist condition would materialize (at least) the following three general democratic
virtues, which I also discussed in the previous chapter. The first is that, as already suggested, these
institutions would satisfy the right of nonwealthy citizens to resist oligarchic domination. Further,
they would szabilize the political power of the many and help to redistribute it in their favour,
against the backdrop of institutional settings that a/ready offer great opportunities to elites to
dominate political processes and outcomes.” In light of this, as the example that I shall provide
in the next section will illustrate, plebeian institutions are thought to enhance the negative
democratic power of the many to effectively control political elites and hold them to account, that
is, to be a relevant check and counterpower to the standard setup of representative government
thus avoiding plutocratic deviations (Green, 2011, 185; McCormick, 2011; Vergara, 2022a). Third,
plebeian constitutionalists argue that the Institutionalized Class Differentiation Thesis would reasonably
promote plebeians’ democratic agency, for example, by increasing their participation in the
political system (Vergara, 2022b, 26; McCormick, 2007, 117), or enhancing their class
consciousness and mutual solidarity (McCormick, 2012, 92; Mulvad & Stahl, 2019, 598).
Moreover, recognizing the conflict between the few and the many on a constitutional level could
have spill-over effects on the polity more broadly, such as amplifying the socioeconomic identity
of the latter — in the sense of understanding themselves as economically disadvantaged and
politically disempowered — making their collective organization stronger, and less prone to

following pro-oligarchic incentives when acting as representatives in plebeian institutions.

The last dimension (3) regards the role and democratic legitimacy of the Plebeian Constitutionalist
Interpretation of the Institutionalized Class Differentiation Thesis — which is related to defining condition
(c) in the context of material constitutionalist analysis. To understand this point, it is fundamental
to introduce the idea that, in virtue of its “realist” credentials, plebeian constitutionalists claim that

the conflict between the few and the many should be taken — pace McCormick’s agnosticism about

58 To put it differently and related to what I have argued in sub-section 2.2.2.1., the point is that, in order
to get a more effective expression of popular power and resistance, state-led forms of affirmative action to
the benefit of the many against the rule of the few are justified and required (McCormick, 2007, 125;
2011a, 187).
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it (2011) — as a socio-ontological division (Vergara, 2020a, 242), one that is said to be “...factual and
unavoidable” (Vergara, 2020b, 230), inescapable (Arlen, 2022, 2; Green, 2016, 84) and of a “...
transhistorical and transnational [kind]” (Vergara, 2022b, 27). They usually ground this claim by
appeal to Robert Michels’ iron law of oligarchy (Vergara, 2020a), generalizations based on past
historical experiences (McCormick, 2011), or the idea that in every “... reasonably complex society,
some people will always have significantly more power than others” (Bagg, 2021, 7; Bagg, 2018,
895). Oligarchization is thus taken as an actual threat in 4/ socially feasible scenarios available for
us to achieve. The consequences of this idea are profound. For example, the 7o/ of plebeian
institutions is limited to the regulation of class conflict (Arlen & Rossi, 2020, 19; Mulvad & Stahl,
2019, 597; Vergara, 2020a, 113; Vergara, 2022b, 40) — since attempting to overcome such conflict
would be an unrealistic and utopian task, in a pejorative sense.”” Moreover, they are also theorized
as end-state, permanent arrangements. For, provided the truth of the socio-ontological divide
between the few and the many, plebeian constitutionalists argue that the democratic legitimacy of
constitutions should be crucially decided “... depending on the role it serves in the material conflict

b

between domination and emancipation in society” (Vergara, 2022a, 9) — notwithstanding the
relative importance of other more procedural conditions, such as basic rule of law requirements,
checks and balances, and so on.”’ But a constitution successfully managing that conflict, albeit
involving institutionalized class-based exclusions and divisions, should “... be considered well-
ordered and free” (Vergara, 2022b, 44). I infer that plebeian constitutionalists believe that class
divisions are compatible with a free polity, that they can be effectively regulated and, consequently,
that exclusionary plebeian institutions should be part of a well-ordered society. This completes

my general reconstruction of the central tenets of the plebeian interpretation of progressive

material constitutionalism. ®!

59 Or, as Samuel Bagg claims, “...the best hope for [people] with egalitarian commitments [should be] to
minimize the degree and permanence of the advantages possessed by whoever [...] elites turn out to be”
(2021, 7).

0 Put differently, against the backdrop of the fact and pervasiveness of material conflict, plebeian
constitutionalists endorse a ... relative consequentialism” (Vergara, 2020a, 105) regarding the democratic
legitimacy of legally established systems of political institutions, one that prioritises achieving egalitarian
outcomes and the collective empowerment of citizens to the satisfaction of proceduralist requirements.

o1 Before proceeding, I think that it is necessary to mention that my reconstruction is mainly focused on
the strictly ‘constitutional’” dimension of plebeian constitutionalist theory, and not on the economic and
distributive conditions that they think are required for achieving a well-ordered society. In this regard,
plebeian constitutionalists usually maintain that such a society requires securing the waterial independence of
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3.1.2. Exemplifying Plebeian Constitutionalist Institutions

With these elements in mind, I want to briefly exemplify how the Plebeian Constitutionalist
Interpretation of the Institutionalized Class Differentiation Thesis could be more concretely applied to
issues of institutional design, and describe, in general terms, probably the most influential
recommendation in the recent literature: John McCormick’s proposal to constitutionalize a
‘People’s Tribunate’ (2011) in the context of the US. Of course, plebeian constitutionalists have
proposed many other class-specific democratic innovations, varying their composition criteria,
selection method, and/or the scope of their constitutional powers, amongst other aspects of
institutional design.”” But here I choose to describe McCormick’s only, both in virtue of its

centrality in contemporary plebeian constitutional thought and as a matter of illustration.”

all citizens, which surely requires a high degree of distributive equality (Mulvad & Stahl, 2019, 596). Some
of the policies they mention to realize such an end are substantive forms of universal basic income (Bagg,
2018, 902), guaranteed employment (Mulvad & Stahl, 2019, 597), economic floors and wealth ceilings
(Casassas & De Wispelaere, 20106), and mechanisms of workplace democracy (Gonzalez-Ricoy, 2014).

02 For example, retaining wealth-based exclusion as a composition criterion, and sortition as a selection
method, Gordon Arlen and Enzo Rossi (2020) have recently proposed a more constitutionally
empowered, wide-ranging system of tribunates reviewing different domains where the influence of
oligarchic forces is especially concerning and likely — particularly elected representative’s performance,
direct lobbying, indirect lobbying, the influence of mass media, and that of elite philanthropists. Lawrence
Hamilton (2018), on a different note, has proposed an election-based tribunitian model where “... the
least powerful groups or classes in society would have exclusive rights to elect at least one-quarter of
representatives for the national assembly or parliament, alongside the normal, open-party dominated
processes of electing representatives” (489). Another important example is Camila Vergara’s (2020a)
recent model which, although not class-based, proposes to constitutionalize a tribunitian institution based
on a system of participatory assemblies, holding constitutional powers such as vetoing legislation, and even
more demandingly the capacity to initiate processes of constitutional renewal. For proposals with lesser
degrees of constitutional authority, see Smith and Owen’s (2011) application of class-specific criteria to
different democratic innovations, such as consultative mini-publics, direct legislation and participatory

budgeting; Jorke’s (2016) proposal for class-specific referenda; or Arlen’s (2022) citizens’ tax juries.

03 It is relevant to clarify that this does not mean that I prefer this institutional proposal over other models.
I am also not making claims regarding the short- or medium-term feasibility of materializing it nor about
the strategic conditions required to maximize such chances — e.g., to answer the question of which popular
movements and progressive political parties could push for constitutionalizing plebeian institutions vis-a-
vis, say, reasonable elite resistance against these efforts (Arlen, 2022; Mulvad & Stahl, 2019). Rather,
following McCormick’s suggestion, the point is to consider this model “... for critical but not necessarily
practical purposes” (Ibid. 183), as a device aimed at expanding our political imagination regarding what

institutionalizing the popular power of the many against oligarchic domination could, or should, mean.
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In terms of composition and selection method, McCormick specifies that the People’s
Tribunate would be constituted of fifty-one members selected by lot from the total population
every year, excepting the wealthiest 10% of the US population as well as ““... anyone who has held
a major municipal, state, or federal office, elected or appointed, for two consecutive terms at any
time in their life” (2011a, 183). Members of this institution would have the duty “...to study and
discuss the business of the federal government, five days a week, six hours per day” (Ibzd. 184)
and be paid for that work. They would also have the power to make the wealth threshold for
participation sore exclusionary upon a two-third favourable vote amongst members of the
Tribunate, which would then need to be approved in a national referendum — a mechanism that
further helps to avoid a charge of arbitrariness regarding the exclusion of the wealthiest 10% from
its inner-workings (Ibzd. 185). Regarding its constitutional powers, McCormick proposes that its
members would have (1) the ability to zefo one piece of congressional legislation, one executive
order, and one Supreme Court decision over a year, upon majority vote — although the number
of vetoes could be increased if decided by two-thirds of the current Tribunate and the House of
Representatives. They would also be conferred with (2) the power to ca/l one national referendum,
upon majority vote, over any issue they wish — constrained by anti-money-in-politics policies and
supported by televised national debates. They would furthermore be able to, upon a minimum of
the three-quarters vote, (3) znitiate impeachment proceedings against one federal official from each of
the three branches of government during their term of office (Idemz). Yet, and very relevantly,

(13

McCormick’s model also gives “... the tribunes [..] the power to initiate the constitutional
expansion of their own power as a way of potentially compensating for these weaknesses down
the road” (2012, 99) — against the charge that such powers would be too moderate to effectively
countervail the oligarchic tendencies of representative governments (e.g., Rehfeld, 2011). All in
all, constitutionalizing an institution of this kind, McCormick argues, would give ordinary people

a better capacity to resist the dominance of wealthy elites over politics and better materialize the

democratic demands of substantive political equality.

McCormick’s People’s Tribunate is an exemplary institution satisfying the benefits plebeian
constitutionalists attribute to class-specific political institutions. It helps to redress the lack of
access nonwealthy citizens have to the political scheme. It also stabilizes their capacity to resist
oligarchic domination, provides formal negative powers to check it, and positive opportunities to
realize more egalitarian outcomes — both in their ability to call referenda as a result of their
deliberations directly informed by class-specific concerns, and/or the reasonably solidarity-

enhancing effects that publicising the conflict between the few and the many could bring about.

75



It is also significantly flexible in terms of reducing the scope of who can participate in it and
potentially increasing its constitutional powers — meaning that, if perceived to be too weak in its
capacity to produce the effects it should be generating, changes to its structure are not only allowed
but, as I take it, encouraged. McCormick’s institutional model is furthermore not presented as a
panacea for realizing and maintaining the requirements of meaningful democratic equality, but
rather as a central means for politically empowering the economically dispossessed in the context
of the oligarchization of constitutional orders. ** Similatly, its general aim is to institutionalize the
conflict between the few and the many and channel it in favour of the latter, but not to eliminate
such conflict in itself — which is a token plebeian constitutionalist perspective. Accordingly, I think
that its popular democratic effects are intuitively convincing; they would reasonably empower
common citizens and their capacity to advance their class grievances in a meaningful way (Arlen
& Rossi, 2020, 14). Progressive material constitutionalists have good reasons to favour institutions

of such kind.

o4 A related concern is that, against the backdrop of the prevalence of structural forms of oppression that
are not reducible to “class” considerations, the People’s Tribunate seems ill-equipped to mitigate the
effects of these prevalent norms and indeed reproduce them. Plebeian constitutionalists are not blind to
concerns of this kind, though — as is the case of any plausible interpretation of progressive material
constitutionalism. One example, regarding patriarchy, is the fact that they have proposed to incorporate
gender-parity rules for the composition of class-specific political institutions, differentiated payments for
service, and anti-discriminatory provisions regulating conduct in deliberative assemblies (McCormick,
2012, 113; Vergara, 2020a, 246). While these measures are not always enough to neutralize the effects of
patriarchy in democratic deliberation, it is nevertheless important to mention them since, otherwise,
readers might get the impression that plebeian constitutionalists’ concern with oppression engages in a
form of class reductionism. It does not.
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3.2. The Class Divisions Entrenchment Objection

Suppose that you are broadly convinced by the plebeian approach to progressive material
constitutionalism. Furthermore, as stipulated in the Introduction of this chapter, you are not
exercised by token liberal constitutionalist concerns, such as the fact that endorsing class-specific
political institutions entails the idea of a constitutional order partially transgressing formal political
equality, that plebeian institutions could be insufficiently impartial, or that, if highly authoritative,
they could constitute sources of unchecked, factional autocratic power. The question now
becomes: are there other important reasons, particularly of a popular democratic kind, in virtue

of which this justification should be rejected?

I believe that there are. Although I am sympathetic to the idea that some interpretation of the
Institutionalized Class Differentiation Thesis is desirable, I share some of the comments on the plebeian
constitutionalist interpretation that there is “... something unattractive and indeed undemocratic
about a scheme that pits representatives of the wealthy against representatives of the poor, reifying
class conflict” (Landemore, 2020, 50 — my emphasis), and thus involving a disturbing form of “...
class essentialization” (Landemore, 2022, 1063) seemingly incompatible with the General
Alternative. The remainder of this chapter explores my own interpretation of what makes this
critique intuitively appealing. More precisely, I take the intuition in question to convey a negative
reaction to plebeian constitutionalists’ supposedly “realist” premise that the conflict between the
few and the many should be conferred with a socio-ontological, unavoidable status, and the correlative
claims that follow from this premise regarding the regulation-oriented role and democratic
legitimacy of class-specific political institutions. For one, if we are convinced by the argument that
these are an attractive form of state-led affirmative action against oligarchization, it is unclear why
these institutions should not aim at helping to overcome the conditions of unjustified social privilege,
much like any other form of affirmative action.”” In contrast, since the erosion of the causes of
oligarchic domination is neither a practical priority of plebeian political institutions nor a condition
for their normative justifiability, the plebeian constitutionalist interpretation of the Institutionalized

Class Differentiation Thesis is at risk of problematically entrenching historically-specific, wrongful

65 Put differently, if we can identify the causes of conflicts leading to oligarchic harm and arbitrary rule (in
this case, the fact that some agents can amass a certain amount of wealth sufficient to manipulate, as a
coalition, the political system in a variety of ways), it is unclear why “... we should settle for channelling
and dealing with such conflicts legitimately [...] rather than being more radical in seeking to eliminate such
conflicts from the roots” (Ypi, 2015, 222).
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class relations. For example, by constitutionally recognizing the unavoidable reality of oligarchic
conflict and its categories (e.g., the very existence of “wealthy” and “nonwealthy” people), it could
unduly reinforce the public belief that our political systems necessarily involve the existence of

% Tt would also mean that

substantively wealthy and powerful social groups made by a few.
egalitarians should surrender the hope of fully realizing the democratic demands of universal
formal political equality, and abandon principles that, to many, are central to our political ideals.

All these reasons generate what I call The Class Divisions Entrenchment Objection:

The Class Divisions Entrenchment Objection. Although there are substantive egalitarian
reasons to accept the Institutionalized Class Differentiation Thesis, the idea of
constitutionalizing class-specific political institutions as permanent features of our
political systems is vulnerable to essentializing and/or entrenching objectionable,
historically-specific class divisions — those very divisions that triggered the need for
class-specific political institutions in the first place. It would also preclude the
realization of more inclusionary arrangements to emerge under better conditions.
These conclusions are undesirable from an egalitarian point of view, suggesting that

we should abandon the Institutionalized Class Differentiation Thesis.

As it should be obvious, I think we should not downplay the force of this objection. I also
think that it is possible to avoid it. In the next chapter my argument is that their goal can be
achieved by conceiving the role of class-specific political institutions in terms of helping to erode,
on a fransitional basis, the unjust conditions that trigger the need for them in the first place, thereby

creating space for more inclusionary institutions to emerge. But, before explaining the content of

06 It is important to clarify that it is not my suggestion that /4 wealth differentials are always problematic
and that a better account of progressive material constitutionalism should be committed to a principle of
strict distributive equality — since, for example, these inequalities could be the reflection of voluntary
choices and differential preferences for leisure that are intuitively fine (Dworkin, 1981; Cohen, 1989).
While here I do not want to enter into debates in contemporary theories of distributive justice, the relevant
intuition in this context is that the distributive inequalities, and class relations under consideration, are
problematic when they are significant in the sense of producing objectionable power relations and
hierarchies (e.g., Anderson, 1999; Woltf, 2019). Consequently, as I will argue below, my view is that, under
situations where such relations and hierarchies are absent, applying categories like “wealthy” and
“nonwealthy” groups to describe such situations does not make much sense — and that, if we naturalize
these categories, it is plausible to believe that we are also helping to reproduce and entrench such wrongful
relations.
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this alternative view, I want to consider how plebeian constitutionalists could reply to the Class
Divisions Entrenchment Objection. The next section explores two possible routes that plebeian

constitutionalists could pursue to that effect.’’

3.3. Two Plebeian Constitutionalist Replies

3.3.1. The Relative Irrelevance Reply

The first plebeian constitutionalist reply consists in arguing that the Class Divisions Entrenchment
Objection, while correctly noting that class divisions are worrisome in some contexts, overlooks that
they can be far less worrisome in scenarios where some particular political and socioeconomic
conditions obtain, and where the many cannot be said to be relevantly disempowered.
Consequently, the idea is that the permanence of class divisions is acceptable on/y in the second
set of scenarios, and that “entrenching” them through their constitutional recognition is, in such
a context, normatively irrelevant, or not #hat bad. Thus, this objection would represent a rather
dramatic reaction to the permanence and constitutional recognition of such divisions and not an
interesting argument against it — call this the Relative Irrelevance Reply. As 1 conceive it, the argument
reminds us of the expected outcomes from an effective functioning of class-specific political
institutions, the way in which plebeian constitutionalists theorize the meaning of ‘class conflict,’
and the distributive conditions required to secure the degree of material independence that all
citizens must have in a free republic — showing that, once these elements are considered, the Class

Divisions Entrenchment Objection loses significant force.

Starting with the problem of class conflict, recall that plebeian constitutionalists locate the value
of institutions such as the People’s Tribunate in their expected capacity to stably empower
ordinary citizens to counteract oligarchic shifts, promote their interests, and increase their
awareness as a vulnerability group to oligarchic domination. Now, imagine that these institutions
fulfil their promises. The constitutional order would be significantly less oligarchic, and its
outcomes would be oriented to the interests of plebeians — e.g., promoting pro-redistributive

policies fighting the concentration of wealth (Mulvad & Stahl, 2019, 597). Consequently, the gap

71 discuss these objections in a more summarized way in Harting (2023).
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between the few and the many (in terms of socioeconomic power) would be considerably reduced
— and so the capacity of the latter to influence the political system. This claim is connected with
dimension (2) of plebeian constitutionalism, that is, that such a view combines a descriptive,
stratificational conception of class that does not associate principled moral wrongs with it (but
rather contingently to economic maldistribution) with an instrumentalist, agent-based theory of
social conflict — both phenomena that would be, as noted, highly mitigated if plebeian institutions
are successful in fulfilling their ends. This reading of class conflict is then supported by the fact
that plebeian constitutionalists do #o# think that constitutionalizing class-specific political
institutions is a sufficient condition for achieving a free republic, establishing that it must also come
with a robust set of policies securing the ‘material independence’ of all citizens — something that
ties their approach to demanding requirements of distributive justice, as explained in footnote 61.
Yet, embracing their conception of politics as permanent contestation and the ever-present
oligarchic threats, plebeian constitutionalists will claim that forms of institutionalized class
differentiation will still be necessary, even in contexts like this (Green, 2016). And so, although
there will be a constitutional recognition of ‘classes’ within such a society, this does not involve
anything particularly problematic — because the correlated wrongs associated with them are, ex
hypothesi, strongly tamed. Hence, if some class divisions happen to be ‘entrenched’ — say because
public belief in the socio-political necessity of the category of ‘wealthy’ agents is reinforced — that
phenomenon does not seem important from the point of view of the relevant normative
standards. It follows that the benefits of having permanent class-specific political institutions

outweigh the concerns related to the Class Divisions Entrenchment Objection.

But I believe that there are important considerations casting doubt on its plausibility.
Essentially, I contend that, although the Relative Irrelevance Reply correctly singles out some of the
benefits of class-specific political institutions and their capacity to diminish the oligarchic status
of political systems, it does not elaborate sufficiently on fundamental issues explaining the force
of the Class Divisions Entrenchment Objection. One reason is that the distributive conditions which
are described by it are not only severely under-specified, but one wonders why class-specific
political institutions are at all needed given that state of affairs. The original statement of the
Institutionalized Class Differentiation Thesis works under a highly nonideal presumption of wealth-
generated political privilege, namely, that some agents have an #nacceptable degree of political power as a
result of how society produces, distributes and allocates its wealth. Yet this presumption is not
likely to be materialized in the more optimistic, ideal situation depicted above, where citizens’

material independence is widespread, significant, and stable. To be sure, I do not want to commit
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to the claim that such a society is free from azy form of class conflict. My point is rather that it
does not appropriately capture the £znd of stratified society that class-specific political institutions
reasonably aim to fight, and the class divisions that they should not entrench. That type of stratified
society 75 normatively objectionable on egalitarian grounds, and people committed to
egalitarianism are right to oppose politically defeatist policies that take its reality at face value and

risk perpetuating it.

This argument is reinforced by the idea that the Relazive Irrelevance Reply relies on an insufficiently
sophisticated theory of class conflict that brackets important features of class relations in the
context of oligarchization. By understanding social class in stratificational and distributive terms
only, plebeian constitutionalism obscures the degree to which constitutionalizing class-specific
political institutions could entrench underlying objectionable class relations stemming from the
prevalent property regime which sustains the distribution of valuable economic resources — e.g.,
relations of effective power between bosses and employees, or capitalists and workers, etc. But
many of these relations plausibly constitute, at least in general terms, instances of economic
oppression, exploitation, and domination, even in a society satisfying the aforementioned policies
— as explained in chapter 2. In turn, since the ‘class phenomenon’ is not fully grasped by
descriptive, stratificational analysis, but rather must be sensitive to relations of unacceptable
economic and political power over individuals and groups, including political institutions, it
becomes an object of normative concern. This means that besides naturalizing class-related
categories such as ‘wealthy’ or ‘nonwealthy’ agents, authoritative political institutions like the
People’s Tribunate could entrench historically contingent economic power relations of class
domination that foreground them. A republic including forms of institutionalized class

differentiation involving effects like these cannot be said to be well-ordered, nor free.

These considerations regarding class are also expressed in the plebeian constitutionalist overt
focus on instrumental forms of oligarchization to the detriment of its structural dynamics. As 1
hope to have convincingly argued, market imperatives and forms of investment dependence create
important biases on the part of institutional systems towards the satisfaction of the interests of
the ‘few’ — meaning that oligarchization can happen in a more automatic sense than the more
agential account of plebeian constitutionalists. To the extent that these constraints are significant
and constitute an in-built class bias on the part of state institutions to defend the interests of the
few, this should be a real concern in the context of an institutional struggle against oligarchization.

So, if forms of institutionalized class differentiation do not directly problematize the sources of
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plutocratic power —i.e., the institution of private property rights over socially necessary economic
resources — and actively engage in a political project to erode them, instead of treating them as
permanent features of our political orders, their democratic justifiability zust be atfected. Again,
arguing that the permanence of class divisions is normatively irrelevant even under optimistic
contexts as the one preferred by the standard plebeian constitutionalist account is not a compelling

reply to the Class Divisions Entrenchment Objection. A different rationale is needed.

3.3.2. The Second-Best Reply

But the failure of the Relative Irrelevance Reply does not refute plebeian constitutionalism. Indeed,
another option open for the plebeian constitutionalist is to bite the bullet of the Class Divisions
Entrenchment Objection but deny that its costs outweigh its benefits. Put differently, the idea is that,
although an oligarchy-free constitutional order would certainly be a best-case, desirable goal, it is
nevertheless unfeasible to achieve it. Hence, aspiring to such an order would betray the very
realism to which plebeian constitutionalism is committed. So, while their interpretation of the
Institutionalized Class Differentiation Thesis logically entails the Class Divisions Entrenchment Objection,
which does involve worrisome consequences, trying to materialize this interpretation zs a second-
best, namely, a preferable choice when compared to having a political system lacking class-specific
political institutions and where the many are significantly disempowered within it. Call this the
Second-Best Reply to the Class Divisions Entrenchment Objection. How could plebeian constitutionalists

substantiate it?

As mentioned in section 3.1, besides the reliance on historical generalizations (McCormick,
2011), the most common version of Second-Best Reply that plebeian constitutionalists advance
consists of claiming that the conflict between the few and the many has a socio-ontological status. In
virtue of such reason, then, the idea is that overcoming this social division is just politically
impossible. This means that they view oligarchization in terms of what Lawford-Smith calls a bard
feasibility constraint, that is, as falling within the domain of “... facts about what is logically,
conceptually, metaphysically, and nomologically impossible, and these serve to limit the option
sets available to agents” (2013, 252). Now, of course, this begs the question as to why we should
believe that intense oligarchic threats are of this kind or, to put it differently, what is the ‘social

law’ that unavoidably generates them. I already suggested that plebeian constitutionalists have not
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provided a systematic answer to this question, but the most common tendency is to resort to the
truth of Robert Michels’ so-called iron law of oligarchy, that is, to the idea that “...[w]ho says
organization, says oligarchy” (1962, 365). In a nutshell, in his study of political parties, Michels
argued that all organizations, under circumstances of great social complexity, require the
establishment of hierarchies and functional specialization, which lead to bureaucratization and the
concentration of power within the hands of elites — and that these minoritarian groups will de facto
rule over those organizations. Now, more broadly, political and economic systems are composed
of, or simply are, organizations, meaning that these are bound, under complex states of affairs, to
be tendentially oligarchic — and produce the aggregate effect of the general divide between the few
and the many. Put differently, important concentrations of power and, in this case, wealth-

generated political privilege, are unavoidable tendencies.

Leaving aside exegetical issues as to whether Michels himself constructed his theory of
oligarchy along the aforementioned lines (e.g., Drochon, 2020; Piano, 2019), I think that we should
cast doubt of its usefulness to ground the Second-Best Reply when taken as presented. The reason is
that it is simply unconvincing that the iron law of oligarchy is really a /aw, and hence a hard
feasibility constraint on what a democratic order can aspire to. Quite obviously, Michels’ is an
empirical claim about organizations that, as such, requires positive verification. Several recent
empirical studies have shown that organizations under great complexity do nof follow these
tendencies — e.g., efficient workers’ cooperatives, where no clear elites are exercising significantly
more power than others, and so on (Diefenbach, 2019, 546). They have also shown that the causes
generating oligarchization, as well as designs that could avoid them, admit great variation — one
that must be further explored to get more democratic institutions (Leach, 2005, 333). This does
not mean that oligarchization is not a real problem and tendency for organizations, of course. It
means that it can be avoided through a better mix of institutional design and political practice,
and that it should. Historical experience is also clearly flexible, and, in any case, we cannot
prophesize about what the future will look like without allowing for great possibilities of variation.
So, although political oligarchization and class conflict are pervasive social conditions of our
contemporary world, it seems more reasonable to argue that they are contingent, not necessary, social
conditions of all feasible complex social worlds — i.e., that they are sof? feasibility constraints over

what is politically possible (Lawford-Smith, 2013, 254). Conceptualizing the conflict between the
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few and the many otherwise seems “... politically defeatist” (McQueen, 2018, 97), pessimistic, and

conservative.®®

Now, if the conflict between the few and the many is not socio-ontological but rather
contingent, the rational prescription for an egalitarian democratic struggle against oligarchization
must be to dynamically realize the best-case mentioned above — ie., a political system that
overcomes the sources of oligarchic plutocracy. This requires, as a consequence, working to erode
the sources of class division that make sense of the idea of constitutionalizing class-specific
political institutions in the first place, namely, great economic power differentials related to how
wealth is produced, distributed, and exchanged, and which plebeian constitutionalists further do
recognize as the main causes of political oligarchization (e.g., Green, 2016, 84). It follows that the
Second-Best Reply fails as a reply to the Class Divisions Entrenchment Objection. The role of class-specific
political institutions should be to eliminate the existence of wealth-generated political privilege,
not only to “regulate” the conflict between those who hold such privilege and the many. If we
want to retain a commitment to the fundamental egalitarian intuitions of progressive material
constitutionalism, we must think about the normative justifiability of class-specific political

institutions differently. That is what I proceed to explore in the next chapter.

8 Again, someone could argue that denying that the conflict between the few and the many is a hard
feasibility constraint separates plebeian constitutionalism from ‘realist’ approaches in political theory — and
that this connection should not be sacrificed. But this objection is, I think, incorrect. On the one hand,
some political realists claim that feasibility constraints should not have a central relevance in this approach
(Rossi, 2019) — inter alia, because “...the feasibility of political outcomes can never be fully known”
(Cozzaglio & Favara, 2022, 425) and, since political realists are characterized by a commitment to epistemic
humility McQueen, 2018, 97), they should not identify too specific feasibility constraints on what is
politically possible. On the other hand, if political realists reject normative standards on the basis of
feasibility considerations, those are ones which are grounded on the possibility of overcoming conflict and
strong disagreement in general — as these are constitutive elements of the political phenomenon (Cozzaglio
& Favara, 2022, 420; McQueen, 2018, 10-12). But this does not count for ofgarchic conflict and
socioeconomic class divisions. Political realists are committed to the demand of finding institutions to
channel political conflicts in a way that is conducive to desirable social goals. They are not tied to the claim
that class-specific, anti-oligarchic institutions are always required to achieve those goals. See Axelsen (2019)
for an excellent account against varieties of institutional conservatism in political theory.
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Chapter 4

Socialist Constitutionalism: The Transformative Model for Anti-

Olzgarchization

Introduction

The previous chapter sought to reconstruct and critically assess the central elements of plebeian
constitutionalism. Essentially, while recognizing its attractiveness and contributions to
contemporary democratic theory, I argued that this perspective has important flaws which affect
its normative appeal. My claim was, basically, double. On the one hand, the plebeian
constitutionalist interpretation of the Institutionalized Class Differentiation Thesis entails the risk of
entrenching and naturalizing wrongful class divisions. On the other hand, I argued that the
“realist” limitation of the role of class-specific political institutions to the regulation of class conflict,
instead of actively undermining it, is a morally conservative and politically unambitious thesis that

must be avoided.

This chapter argues that the socialist tradition offers better resources to solve the problems of
plebeian constitutionalism. As I conceive it, this theory characteristically fixes the role of class-
specific political institutions in terms of dynamically eroding class divisions. This means that the
democratic legitimacy of class-specific political institutions must also be understood transitionally.
In other words, they must help to realize constitutional orders whereby substantive collective
control over social and political life is guaranteed and be superseded when the reasons that
triggered the need for them are no longer there. This general approach is what I shall call soczalist
constitutionalism, a conception of constitutional ordering that radicalizes the egalitarian democratic

aspirations of progressive approaches towatds the #ranscendence of oligarchic rule.” Similarly, as its

01 find it important to clarify that I will not associate socialist constitutionalism, as was the case with
plebeian constitutionalism, with the task of fleshing out one specific set of institutions satisfying the General
Alternative — for example, taking inspiration from Marx’s praise for the experience of the Paris Commune
in The Civil War in France, to say that zhat model is the one we should strive for. I believe that this approach
will be compatible with several institutional arrangements — see Muldoon (2019) for an appealing
candidate. That said, see Leipold (2020) for an excellent analysis of Marx’s endorsement of the ‘social

republic’ materialized in the Paris Commune.
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main aim is the active fransformation of material relations through constitutional means, I shall

associate this interpretation with what I call the #ransformative model for anti-oligarchization.

Before starting to depict the general contours of socialist constitutionalism and laying out my
strategy for showing its attractiveness, some remarks are in order. The first is the relation to the
Marxist tradition. My proposal does not necessarily commit to subscribing to every core idea held
by Karl Marx himself — e.g., the idea of historical materialism, the labour theory of value, etc.
Rather, I think that what is characteristically Marxist of it is the full commitment to a radical
critique of capitalism and the belief that a socialized economy is desirable. It is thus compatible
with a wider array of ‘Marxisms.” I believe that this move is sound (partly) because, as Immanuel
Wallerstein (1986) noted some decades ago, we are still living in an era of a thousand Marxisms in
which no particular strand of interpretation of what Marx believed can be reasonably said to be
truly ‘orthodox’ or ‘dominating’ — meaning there is no single reference point to decisively fix what
is truly ‘Marxist,” and what it is not. But also, and perhaps more importantly, I think that even if
such a single reference point could be found, I do not see any principled reasons for holding the
value of being ‘Marxist’ in such a narrow sense. Instead, deciding whether that is the case or not
should depend on providing independent reasons explaining why the premises associated with that
should be endorsed as with any coherent, truth-bearing set of propositions. This chapter is hence
concerned with elaborating an attractive all-things-considered account of how some central
elements of the radical socialist tradition can help us to theorize anti-oligarchic, class-specific,
constitutionally defined systems of political institutions, particularly in the context of transitioning
to meaningfully egalitarian democratic orders. It is an explicit analytical project of normative

justification and design, and I will not put this purpose to for further debate. This means that, for

25 < 70

now, I will put aside charges of “revisionism,” “moralism,” and the like.

70 These comments take my account close to the programme of so-called ‘analytical Marxists,” who
vindicate the theoretical richness of the Marxist tradition while leaving exegetical issues regarding Marx’s
thought as a matter of secondary concern (e.g., whether he thought capitalism was ##just, or not [e.g.,
Geras, 1985]), and rather focus on the importance of evaluating the plausibility of traditional Marxist theses
in light of developments in contemporary political and legal theory, as well as in empirical social science.
For good reconstructions of the analytical Marxist tradition, see Cohen (2000 — especially the Preface),
Levine (1987, 6ff), Mayer (1989), Vrousalis & van Parijs (2015) and Leopold (2022). That said, while I
agree with the main theoretical orientations of this approach, I find it important to mention that, pace
Przeworski’s (1987) contributions and Wright’s important work and his Rea/ Utgpias Project (2010; 2019),
authors of this tradition have tended to ignore Marxist ““... accounts of politics and [their] related critique
of the state” (Ypi, 2019a, 1), as well as “... questions of revolutionary transition” (Finlay, 2000, 374) —
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The second point is related to questions regarding the economic requirements of this
conception of progressive material constitutionalism. As should be expected, because it has the
label socialist in its name, it is committed to the desirability of realizing a classless system wherein
people have effective collective control over the conditions of economic reproduction. Fleshing
out a full theory of socialist constitutionalism would thus require specifying the context of such
an economic form of organization. While authors fundamentally agree that ‘socialism’ minimally
requires materializing substantive forms of workplace democracy and distributive equality
(Malleson, 2014), as well as orienting economic activity to the satisfaction of social needs instead
of that of private profit and commodity production, its concrete meaning and institutional content
is more contested and has been interpreted in several competing ways (Gilabert & O’Neill, 2019).
Just to mention an example, there is an important debate amongst contemporary socialist
economists and philosophers as to whether markets are compatible with an emancipated economy
vis-a-vis their efficiency when compared to forms of central planning (e.g., Bardhan & Roemer,
1993; Devine, 1992; Vrousalis, 2022, 167-184). In my view, whether some form of socialism (e.g.,
one including markets, or one that does not) is better than competing alternatives involves
empirical questions that cannot be resolved ahead of testing these alternatives. I also do not have
much to add to these debates. Hence, my focus is on how a socialist perspective could
productively inform the design of constitutional orders, and particularly state institutions, in the
context of transitioning to a more meaningfully egalitarian and democratic future (economically
and politically speaking). My intuition is that a form of socialist constitutionalist theory of
egalitarian social transformation is compatible with several of these economic models, all of them
involving high degrees of control over economic conditions and, for that reason too, political
decisions. I will remain ecumenical as to which one is the best. Suffice it to say that all of these
models are very demanding and indeed ones incompatible with capitalist production and class

relations as we know them.

A third point to clarify is that the admittedly constitutionalist nature of this perspective does make
it incompatible with some varieties of Marxism. Indeed, many Marxists have claimed that all the
political and legal institutions of modern liberal states are necessarily undemocratic, called for their
revolutionary suppression (e.g., Negti, 2009; Pashukanis, 1951; Lenin, 1987 [1917]) and/or

confidently proclaimed their ‘withering away’ in a post-capitalist future — especially a communist

issues of primary importance for my topic here. One of my contributions in this chapter is to help correct
that tendency.
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one (e.g., Engels, 2010 [1]; Tafwo, 1996). But, as I shall discuss below, my argument is that state-
like institutions can be democratic, and that constitutional means are fundamental for enacting
social change. I am also sceptical as to whether constitutional orders involving coercion would,
could, or should wither away in complex social settings. Indeed, I believe that these opposing
views rest on implausible interpretations of the Materialist Desideratum. This stance is compatible
with other tenets of Marxist theory. In fact, the Marxist tradition has been home to many thinkers
sharing these intuitions. In the history of political thought, this is the case of several Austro-
Marxists, who were explicitly constitutionalists azd socialists both in terms of how they conceived
a desirable future and the ways to effectively get there.”! More recently, this same conjunction has
been systematically defended by socialist republican political theorists, who claim that realizing
the ideal of freedom as non-domination requires both the establishment of democratic political
institutions azd a substantive break with capitalist economic relations (e.g., Gourevitch, 2013;
Leipold, 2018, 2020a; Leipold et al. 2020; Muldoon, 2019; O’Shea, 2019, 2022; Roberts, 2017;
Thompson, 2018, 2019; Vrousalis, 2019a).” Further, it pays to notice the wide variety of Marxist
approaches conceiving coercively-backed political and legal systems as terrain of critique but also
construction, namely, one that can constitute a productive and liberating means to achieve
emancipation (e.g., Abel, 1991; Hunt, 1992; Lustgarten, 1988; Miliband, 2006; Shoikhedbrod,
2020; Sypnowich, 1987, 1990, 1992, 1999).” Marxist arguments offering institutionalist remedies
to oligarchization are historically existing and logically possible. One of the contributions of my

thesis is to elaborate arguments sympathetic to such an approach.

" The term ‘Austro-Marxism’ refers to a strand of thought associated with the early-20t century Austrian
left, some of whose most prominent representatives were Otto Bauer, Max Adler, Karl Renner, Otto
Neurath, and Rudolf Hilferding. Austro-Marxists were characterized by a shared commitment to realize
theoretical Marxism in political practice, a non-orthodox view of Marxism as a changing body of empirical
social science, and an “integrative” (Moller, 2018, 80) strategic vision standing besween social-democratic
reformism and Bolshevism (Bottomore, 1978, 44; Leser, 1976, 137; Loew, 1979; Méller, 2018, 79: Scott, 2021,
73). They interpreted state institutions as loci for enacting emancipatory social transformation and are thus
of central relevance for my purposes.

72 There is also a growing literature producing socialist republican interpretations of key figures in the
history of the Marxist tradition, such as Karl Marx himself (Roberts, 2017; Leipold, 2020a), Rosa
Luxemburg (Muldoon & Booth, 2022), Antonio Gramsci (Mulvad & Popp-Madsen, 2022), and Eugene
Debs (O’Shea, 2022). As with plebeian constitutionalism, however, I will not engage in sustained historical
analysis of specific socialist constitutionalist authors.

73 See O’Connell and Ozsu (2021) for a good, and recent edited volume compiling both critical and
constructive essays on the connection between Marxism and law.
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Because this chapter occupies a central place in this thesis, it is longer than the rest. It mirrors
the structure of chapter 3, but it is comparatively more elaborated. It unfolds as follows. Section
4.1 begins explaining the main tenets of socialist constitutionalism: its general rationale for the
Institutionalized Class Differentiation Thesis, the theory of class conflict on which it is grounded, the
role of class-specific political institutions in redressing such conflict, and how it theorizes the
democratic legitimacy of these institutions. I proceed to discuss this final aspect in more detail in
a separate sub-section (4.1.1), as I think it is where we can find the most distinctive way in which
the socialist tradition should inform a theory of constitutionalism. According to this perspective,
legitimate class-based coercive institutions must be temporally limited, help to correct the unjust
conditions that make them attractive, and progressively wither away. I argue that endorsing this
conception of the role and democratic legitimacy of class-specific political institutions allows
socialist constitutionalism to avoid the Class Divisions Entrenchment Objection while retaining the
benefits of the plebeian variant discussed above. Yet I also contribute to recent Marxist literature
by arguing that, against some common interpretations, a well-ordered constitutional order does
not entail the disappearance of a// coercive political institutions. Instead, only oppressive
institutions, including class-based ones, either working-class or capitalistic, must be rejected. Sub-
section 4.1.2 then exemplifies how these institutions might look by analysing Max Adler’s proposal
of constitutionalizing a working-class Senate in tandem with a traditional parliament. I also suggest
how this proposal should be amended in light of my observations regarding the way in which
socialist constitutionalists should understand the democratic legitimacy of class-specific political
institutions. Further, I offer several avenues for institutional design to contemporary
circumstances which could accommodate these concerns, particularly speculating on how
McCormick’s People’s Tribunate should be amended along my preferred conception of class-
specific democratic legitimacy. Section 4.2 presents three important problems for the socialist
constitutionalist: that constitutionalizing class-specific political institutions constitutes an unduly
utopian strategy (sub-section 4.2.1), plausibly generates heavy forms of conservative reaction (sub-
section 4.2.2), and/or that it would produce pernicious forms of class co-optation disfavouring
the working class (4.2.3). I also provide three interrelated replies to these objections, before
moving on to discuss, in the next chapter, how this alternative of progressive material
constitutionalism clashes with liberal constitutionalism and how (much) these competing

theoretical perspectives and political ideologies can be reconciled.
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4.1. Socialist Constitutionalism: Eroding Class Conflict Through Constitutional Means
4.1.1. Socialist Constitutionalism

A good way to reconstruct the main tenets of socialist constitutionalism is to establish its allegiance
to the Materialist Desideratum and its general rationale for the Institutionalized Class Differentiation T'hesis
— that is, to its relation to conditions (a) and (b) of the idea of material constitutionalism. Like its
plebeian counterpatt, this view is committed to the rejection of class-neutral/pluralist theoties of
the state and politics (Miliband, 1969, 4). In particular, while sensitive to instrumental forms of
oligarchization and, of course, to the problems that great inequalities of wealth impose on the
realization of meaningful democracy, socialist constitutionalism follows the Marxist-inspired
approaches to state theory and social class explained in chapter 2. To recall, the crux of these
theories is that they highlight s#ructural forms of oligarchization and the underlying relations of
production that generate it. As a consequence, referring more directly to condition (b), this
rationale maintains that, because liberal constitutional orders have structural tendencies to favour
the interests of capital vis-a-vis labour in virtue of capitalist social relations (Levine, 1987, 154),
they are conceived as cass states or dictatorships of the bourgeoisie, whereby workers are, in turn,
politically disempowered. Along the lines of Machiavelli and his plebeian constitutionalist
followers, then, this brand of progressive material constitutionalism adheres to the more realist
idea that, under capitalist class society, state institutions cannot be said to represent the ‘general
interest’ of the community, since such a community does not exist at all. Instead, in this view,
these constitutional orders are characterized by a fundamental conflict of interests between the
classes composing it, and where the state in its liberal form robustly reproduces the conditions for
capital accumulation. Yet, again, the point is that this happens not oz/y through the concerted
actions of oligarchic agents but also due to structural constraints (Hunter, 2021, 200). These claims
do not mean that a4/ state institutions are a/ways bound to reproduce the interests of capitalist
minorities, though. Rather, the idea is that such a situation calls, amongst other things, for creating
authoritative political institutions redistributing “...the terms of power between classes”
(Muldoon, 2019, 13; also, Bauer, 2021 [1924]; O’Connell, 2020, 15) within the state. In particular,
the idea is to rebalance such power relations to the benefit of politically disempowered classes
which, broadly conceived, are members of the working class, and which are relevantly in that
position because they lack institutions of their own through which they can form, organize, and
enact their interests. It also means that these institutions should be explicitly oriented to erode the

structural sources of wealth-generated political privilege, dispersing economic power, and
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contributing to restructuring the socioeconomic relations characteristic of contemporary
constitutional orders. This general description constitutes the essential elements of the Socialist

Constitutionalist Interpretation of the Institutionalized Class Differentiation Thesis:

The Socialist Constitutionalist Interpretation of the Institutionalized Class Differentiation
Thesis. Members of the capitalist class, or those holding offices bestowed with
formal political power, should be excluded from the internal workings of some
politically authoritative institutions — that is, empowered cass-specific political
institutions. 'This would allow members of the working class (i.e., the economically
and politically disempowered majority) to regain control over political structures,
advance their interests, and increase substantive democratic equality against the

instrumental and structural power of capital.

With this general description in mind, let me now unpack in greater detail (1) how this theory
understands class conflict (as well as its criteria for exclusion from class-specific political
institutions), (2) the main benefits of socialist class-specific political institutions, and (3) begin to

elaborate its rationale for the democratic legitimacy of such institutions.

Following the definitions provided, the basic content of (1) is cashed out in terms of a struggle
and opposition of interests between workers and capitalists, and such a division can be drawn by
looking at the property regime and whether agents have or lack control over productive assets.
Accordingly, in this theory, classes are defined relationally, that is, depending on how agents relate
to the economic structure of society. Similarly, their conflict is understood in terms of who can
control how productive assets are deployed, as well as how to distribute the surplus generated
from their economic activity. As we saw, these forms of structure-enabled social power are also
sald to involve principled wrongs, such as exploitation and domination. Such a structural
dimension also affects the theorization of the meaning of political oligarchization. Not only
working-class citizens are vulnerable to oligarchic domination in instrumental terms, as it was
highlighted in the plebeian constitutionalist story, but rather in virtue of the structural dependency
of the institutional system on the requirements of capital accumulation. These are two first
elements distinguishing socialist constitutionalism from plebeian variants: a relational and
normatively-charged concept of class, on the one hand, and an emphasis on structural

oligarchization, on the other.
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Before addressing (2), I need to introduce a couple of caveats. Chapter 2 sought to clarify that
the class divide between ‘capitalists’ and ‘workers’ in terms of ownership over productive assets
operates in a high level of abstraction, and specifying its content in a more meaningful sense
requires sensitive sociological and historical analysis. For this same reason, the definition of class
boundaries, as spelt out in the Socialist Constitutionalist Interpretation of the Institutionalized Class
Differentiation Thesis, does not provide much guidance for the purposes of concrete institutional
design. As a consequence, it is not so informative to specify the exclusion criteria for the composition
of class-specific political institutions. Following my previous reasoning, then, while I think that it
zs true that socialist constitutionalism involves a distinct interpretation of class conflict and
boundaries than plebeian constitutionalism (i.e., one that is relational, normatively charged, and
structural-oriented), we should not spend too much time trying to cash out its full consequences
for defining this aspect and rather opt for more simplified criteria in the context of initial
institutional design. On the one hand, if it is true that the set of agents characterized by being
‘propertyless workers’ significantly overlap with the majority of the population under current
oligarchic plutocracies, and thus with those who are not rich, the plebeian constitutionalist strategy
of using wealth thresholds for stipulating exclusion from class-specific political institutions seems
adequate, and indeed simpler, for defining membership. On the other hand, like plebeian
constitutionalists who propose that we should grant members within class-specific political
institutions the power to change the criteria of exclusion along the way of their functioning (e.g.,
McCormick, 2011, 185), the socialist alternative could do the same and reasonably include the
kind of features that they attribute to ‘class’ while considering these changes —and thus encompass
greater degrees of complexity. For example, in particular conjunctures, and plausibly always after
a specified set of institutional processes, representatives could exclude from participation agents
about certain occupations correlated with great degrees of economic and social power (e.g., the
managerial class, rentiers, etc.), if they would democratically decide to. One potential procedure
would be to establish that they could decide to do so after a relevant period of deliberation
followed by a (super)majoritarian voting procedure within the institution, which could then be put
to a national referendum, or alike. Again, because this is a matter of concrete political context and
discussion, I cannot determine what is the best exclusion criteria in the level of analysis that I am
operating at the moment, nor which is the most convincing set of institutional processes to decide
on these issues. The point is that the socialist constitutionalist understanding of class divisions
and conflict, albeit simplified for explaining the general dynamics of capitalism, does not need to

directly inform who is excluded from class-specific political institutions — i.e., in terms of having
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relevant control over productive assets (or not). But it is also the point that socialist
constitutionalists can easily start with more ecumenical forms of class analysis and then integrate

complex criteria, particularly if workers themselves think it to be appropriate.

Let me now move to discuss the second central question of progressive material
constitutionalism, that is: (2) Why are class-specific political institutions considered to be valuable
vehicles of egalitarian social change? Concerning the good of stabilizing resistance to oligarchic
domination, the reason is that these institutions would plausibly enshrine the three main
democratic virtues that all progressive forms of material constitutionalism attribute to them. To
recall, these virtues are materializing the right of the politically disempowered to resist oligarchic
domination; increasing their authoritative power over the constitutional order, both in terms of
the capacity to veto or create legislation, as well as other expressions of state power; and enhancing
working-class solidarity, consciousness, and interest-formation by creating opportunities to
participate in these institutions vis-a-vis the difficulties that competitive labour markets create for
them to solve their collective action problems. They also would make explicit the class character
of current oligarchic orders, and so expectedly increase citizens’ consciousness of such character

and more generally motivate them to oppose it.

But, due to how class relations and oligarchization are construed, the content of these virtues
differs from the plebeian constitutionalist approach in a variety of ways. Particularly, along the
lines of the more explicit condemnation of class divisions as involving principled moral wrongs,
socialist ~constitutionalism justifies granting class-specific political institutions greater
constitutional powers than in the case of plebeian institutions, especially in terms of their capacity
to control certain aspects of the economy — inter alia, because ... mere redistribution that does
not tackle underlying patterns of ownership leaves questions of power and control unaddressed”
(Furendal & O’Neill, 2023, 12). It also imposes more substantive criteria as to what class-specific
political institutions should do, namely, to channel their decision-making capacity in a way that is
explicitly oriented towards eroding the sources of instrumental and structural oligarchization.
Some examples of how to realize such an aim are to facilitate more democratic forms of economic
production and distribution, as well as lower the dependency of state institutions on the economic

power of capital.”* Moreover, as mentioned, in this theory such institutions should be aimed at

74 One quite radical example of this expansion of constitutional powers would be to give these institutions
the power of expropriating, without compensation, strategically important parts of the economy for the
sake of eroding class divisions. Less radical forms can be represented by giving these institutions the
capacity and purpose of fostering the realization forms of economic democracy, for example, through
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making more visible not only how the ‘few’ exercise undue control over the political system, but
also increasing people’s collective awareness of, and popular capacity to contest, the private and
public power of capital as a form of constituting economic relations (Giddens, 1982, 165).
Oligarchic domination in our bistorical situation must be understood not only as the government of
a powerful few agents at the detriment of the many but also whenever political institutions are
structurally biased to the interests of the few at the detriment of the many in virtue of how productive
relations are organized. Later on, I will discuss how these virtues can be cashed out more
concretely in the context of institutional design. But this brief characterization suffices to have a
sense of the distinctive sense in which socialist constitutionalists understand class-specific political

institutions.

Socialist constitutionalism thus differs from plebeian strands in aspects (a) and (b) of the idea
of material constitutionalism. However, I believe that what makes it ##/y distinctive pertains to
how it theorized the third dimension that every theory of progressive material constitutionalism
must answer, namely, dimension (c), or the third crucial question that needs to be answered: (3)
What is it that makes the constitutional order democratically legitimate in general, and empowered
class-specific political institutions in particular, considering their explicitly exclusionary character?

The next sub-section proceeds to discuss it in detail.

what Furendal and O’Neill (2023) call collective capital institutions, that is, institutions whose aim is to
gradually achieve that end — and which, to a certain extent, can be considered class-specific political
institutions on their own. Furendal and O’Neill explain this route through an extremely interesting
exploration of Rudolf Meidner’s proposal of instituting wage-earner funds within a capitalist economy,
where parts of corporate profits would be redistributed, annually, to collective funds held by workers in
each firm, and thus dynamically shift ownership towards these and decrease the power of capital. That
would progressively empower workers within the state, too, and thus minimize oligarchization.
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4.1.2. Socialist Constitutionalism and the Question of Democratic 1egitimacy

As anticipated already, this sub-section elaborates on the third aspect that every theory of
progressive material constitutionalism must answer, i.e., how can we justify that the set of rules
comprised by the constitutional order can be legitimately imposed on democratic citizens, and
particularly how to justify the Socialist Constitutionalist Interpretation of the Institutionalized Class
Differentiation Thesis vis-a-vis its admittedly exclusionary character. Briefly put, my reply to this
question is that morally legitimate class-specific political institutions can only be transitional
platforms for egalitarian social change. Considering the reasons provided against plebeian
constitutionalism and the Class Divisions Entrenchment Objection, the general point is that, because a
free constitutional order is incompatible with class divisions, class-based institutions can only be
emancipatory and desirable if they contribute to eroding, or hopefully eliminate, these divisions
and hence the sources of wealth-generated political privilege — which amounts to progressively
realizing a state of affairs where people have effective collective control over economic relations,

broadly conceived.

I have already said that I will not elaborate much on the exact meaning of these economic
conditions, as doing so pertains to a different kind of theoretical endeavour than the one I am
pursuing here. But, again, the point is that this idea grants a provisional rationale for giving class-
specific political institutions greater constitutional powers than plebeian constitutionalists do, such
as the capacity to facilitate conditions in which their erosion would be more likely (e.g., produce
greater redistribution through legislation of that kind), or even directly targeting the source of class
power (e.g. private property rights over productive assets via expropriation). Hence, as these
divisions cease to exist, and more inclusive democratic social relations are accessible, successful
class-specific political institutions become functionally redundant and, following Engels’ (2010
[1878]) famous expression, wither away.” Put differently, while plebeian constitutionalists theorize
class-specific political institutions as a strategy whose primary objective is, in Erik Wright’s terms,
neutralizing harms, socialist constitutionalism conceives them in terms of aiming to #ranscend structures

(2019, 53): Instead of regulating class conflict and oligarchization, the theory mandates to transform

75 1 shall argue, however, that there are good reasons to limit the scope of the traditional doctrine of the
withering away of the stafe — le., of al// coercive institutions involving a reasonably high degree of
centralization — to ¢ass-based political institutions. I thus depart from some traditional Marxist arguments
that claim that the state form is necessarily class-based and dominating.
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the social order so that, in the long-run, such conditions are superseded. It is for this reason that

76

I call this approach the #ransformative model for anti-oligarchization.” I elaborate on these ideas in

the remainder of this section and offer my account regarding how they should be understood.

As we already saw, like plebeian constitutionalism, socialist constitutionalism adopts a
materialist perspective to understand the oligarchic tendencies of existing constitutional
democracies, as well as how they engage in systematic hindrances on people’s political freedom.
But it amends such an understanding according to the remarks on class and state theory already
explained. This conception of democratic legitimacy proposes a more demanding standard for
deciding on its justifiability when compared to the plebeian constitutionalist alternative — which,
to recall, is put forward in terms of the capacity of legal and political institutions to regulate the
conflict between the few and the many to the benefit of the latter, thus facilitating their
emancipation and reducing their oppression. Instead, on this more demanding view, a
legitimate political order is one that enables those subjected to its power to interact through
institutions that are created by them, that realize justice, and that speak in the name of all” (Ypi,
2019a, 8). This means that the undemocratic, oligarchic nature of the liberal state and capitalist
economic relations oxght to be dynamically superseded, in time (Levine, 1987, 5). It also means, as
discussed in my replies to plebeian constitutionalism, that these conditions ca# be superseded,
since oligarchization and class conflict are taken to be historically specific sof? constraints on what is
politically achievable —i.e., they are treated as facts that reduce the /ke/ihood of achieving a desirable
outcome, but that do not decisively limit the option sets available to agents as such. Accordingly,
taking inspiration from Marx’s claim that “... freedom consists in converting the state from an
organ superimposed upon society into one completely subordinate to it” (Marx, [1875] 2019,
1038) and, as an interpretation of the General Alternative, the theory demands the long-term

instantiation of radically democratic institutions and practices within the constitutional order.

Such a demand has several implications. A central one is a large-scale, progressive
decentralization of political and economic power, usually stipulated in terms of systems of councils
involving substantive citizens’ participation in political decision-making (Levine, 1987, 137ff;
Muldoon, 2018, 2020). In its more traditionally Marxist formulation, it also claims that, because

coercive systems of institutions entail principled hindrances of freedom (e.g., because they involve

76 See O’Shea (2022) for a similar contrast between the regulation and the transformative model, where
the first is associated with plebeian and the second with socialist forms of republican thought.
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the legal threat of sanctions), an ideal, fully legitimate political order should be classless and stateless,
radically transforming the socioeconomic relations and its institutional environment (Levine,

1987; Ypi, 2019a).

In a moment, I will push back from the idea that a desideratum for socialist constitutionalist
democratic legitimacy should be tied to realizing a stateless constitutional order. But first I want
to highlight one central aspect of this theory, namely, that although class-based forms of political
power cannot be fully legitimate (and, for that reason, must be transitional), they can hold /Zimited
legitimacy (Ypi, 2019a). Essentially, the idea is that, while class-based constitutional orders cannot
realize social freedom — relevantly, because they enfai/ a socioeconomic background characterized
by the opposite — these orders can nevertheless contribute to maximising it 7z #me, and so hold
legitimacy in this more limited sense. Hence, that means that the explicitly exclusionary character
of these institutions can be democratically justified. But it is important to stress that their authority
is only provisional, conditional on allowing for more substantively democratic relations to emerge,
and then disappear.”” In consequence, if these institutions are perceived to entrench or naturalize
class divisions, their constitutional legitimacy is equally affected, and so are the reasons for having
them. It thus speaks more directly to egalitarian intuitions regarding the wrongful character of

class relations — and it embeds our constitutional thinking accordingly.

That said, I believe that the more orthodox, Marxist belief that this theory of class-based forms
of legitimate political authority should entail the disappearance of state-/ike institutions is implausible.
Such is the case because of reasonable hypotheses about, on the one hand, constraints of
individual behaviour and expectations of voluntary cooperation and compliance with laws. On
the other hand, and especially, such is the case because of the collective-action problems that
reasonably always arise under circumstances of great social complexity. Regarding the first, the
idea is that, given the non-class-produced inclination of some individuals to transgress defensible
social and legal norms, and the persistence of strong interpersonal disagreements, some inportant
degree of coercive political authority must be considered a permanent fact of life (Pettit, 2012, 135;

Rawls, 1993, 64). Such a political authority, usually put forward in the form of a constitutionally-

77 Bxpressed in terms of how it realizes the value of equality rather than the value of freedom, the basic
thought is that while liberal democracies ... proclaim equality the better to organize the domination of
the many by the few [...], [class-specific constitutional orders|, more transparently, proclaim inequality —
to the advantage of the many and the detriment of the few — in order to superintend the transition to a
classless society where equality for all is finally achieved” (Levine, 1987, 140).
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based legal system, seems further required to impartially adjudicate between reasonable competing
goals that individuals might still have in a classless society (Pettit, 2012; 135; Sypnowich, 1987,
326). Accordingly, our standards of full-democratic legitimacy should not presuppose the
possibility of the opposite — unless we understand full-democratic legitimacy merely as a regulative
ideal, a case in which it would lose its political imprint and usefulness for theorizing questions of
political transition. Yet, of course, one could still claim that these considerations on individual
behaviour are soft feasibility constraints which, eventually, could be superseded and make state-
like institutions redundant. Now, while I find this idea too optimistic, I believe that even if I am
wrong, its plausibility is affected by the second kind of concern that I want to consider, namely,
that of constraints regarding socio-political complexity. In short, the point is that it is plausible to
believe that every complex society, including a socialist one, must ... necessarily admit of diverse
forms of economic organization and calculation” (Hirst, 1986, 12). Yet this requires complex
systems of legislation, services, and assistance, as well as a great diversity of agencies of decision-
making which, to function appropriately, reasonably need to be backed up by the threat of
sanctions, or at /ast general laws guiding agents to fulfil different functions under a certain division
of labour — however different from a capitalistic one. Accordingly, it is reasonable to believe that
some form of state would be functionally needed in an efficient classless society and that “... [coercive]
law should have a permanent, positive role to play in a flourishing socialist society” (Sypnowich,
1987, 326).” Thus, the idea is that the normative demands of socialist constitutionalist democratic

legitimacy should not be tied to the idea of a stateless future.

Of course, again, an objector could still press me on the idea that deciding on feasibility and
efficiency considerations is a matter of empirical dispute and context evaluation — and that,
perhaps, systems of coercive regulation are 7ot necessary under complex social systems (Levine,
1987, 175). Such would be somewhat the line of argument that I have provided against the
conservative features of plebeian constitutionalism when addressing the Class Divisions
Entrenchment Objection. For example, pessimistic concerns related to human nature can be attributed
to a reified vision of it, one that is insufficiently sensitive to our capacity as moral agents to change
and act for good reasons (Ypi, 2019a, 11). They could also reject the idea that strong disagreements
would disappear in a post-capitalist society, instead claiming that these would take a wore reasonable

form whereby people solve them by means of peaceful deliberation and not because of the fear of

78 See Pettit (2012, 182ff) for a more sustained, and very good discussion of these reasons in favour of the
necessity and desirability of state-like agencies.
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facing sanctions (Ibid. 12). Further, one could argue that efficiency considerations can only be
tested once a post-capitalist social system is (or close to being) materialized, and so the argument

that state institutions are always required under complex settings is unwarranted.

But I believe that these reasons are connected to other important considerations that should
affect how we think about the content and application of this theory in the context of progressive
material constitutionalism. In short, my view is that, as the feasibility and efficiency constraints
just mentioned cannot be taken at face value, the truth of the withering away of a// state-like
institutions in a classless society must be held as a matter of radical uncertainty in the context of political
transition. Thus, because the nonideal theoretical domain of socialist constitutionalism is that of
political transition, it should include a list of desiderata that make class-based forms of political
rule democratically justifiable without relying on overly utopian premises. The highly optimistic
belief that all state institutions would wither away overlooks this uncertainty, and this makes the
theory less plausible and more vulnerable to important objections. In particular, I think that a
convincing account should be (1) non-reductionist, (2) constitutionally constrained, and (3)

explicitly finite in terms of durability.

The first point (1) consists in arguing that we should be sceptical of the hypothesis that state
institutions would wither away in tandem with class divisions, and that such an idea must inform
our legitimacy assessments of these institutions. The main reason is that, as I have tried to explain
on several occasions, such a hypothesis is based on an implausible, class-reductionist version of the
Materialist Desideratum. According to this view, class divisions are taken to be the main, if not the
only, relevant source of dominating social relations, while constitutional states are conceived
mainly as a factor of reproduction of such relations to the benefit of oppressive classes. But class
relations are reasonably not the main, nor sole, source of social domination or conflict. It is also
reasonable to believe that constitutional states can work, under certain socio-political favourable
circumstances, to the benefit of economically oppressed classes. If these ideas are true, it might
well be the case that state-like institutions would not wither away once class relations are superseded.
They could also be, freed from their class character, freedom-enhancing institutions. For example,
these institutions could be platforms for ordinary citizens, and especially minorities, to contest
dominating social relations that might persist in classless societies — such as forms of gender or
race-based discrimination (Muldoon & Booth, 2022). They could also, again, perform important
forms of planning required for efficient economic organization and that would go to the benefit

of the polity as a whole. Thus, the philosophical implication is that we should embrace the more
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modest claim that full legitimacy does not necessarily involve the withering away of the state and legal
systems as such. Rather, what matters is that c/ass-based institutions progressively help to erode the

conditions that allow for class-based domination to emerge, and then wither away.”

Second (2), something needs to be said regarding how constitutionally constrained the authority of
class-based forms of political rule should be. At first glance, because of the weight that this
position gives to the normatively problematic nature of class relations, it might seem that it entails
giving class-specific political institutions global constitutional powers — e.g., to the degree that
other traditional political institutions, such as formally ‘class-neutral’ parliaments or courts, should
be ignored. Yet we must resist this conclusion. Endorsing forms of global, or full constitutional
empowerment for class-specific political authorities seems insufficiently sensitive to the risk that
the measures they take during a transitional period, where a healthy popular democracy is not yet
in place, are harmful. It is plausible, I believe, to think that these institutions could involve
tyrannical, or simply non-liberating exercises of political power. Furthermore, allowing for systems
where some agents have great discretionary power without further checks on what they can do
can facilitate authoritarian shifts that, e facto, could empower reactionary groups during periods
of radical social transformation (Moller, 2018, 86). Hence, while I think that a good socialist
constitutionalist conception of the democratic legitimacy of constitutional ordering should allow
for great constitutional powers to class-specific political institutions (such as dealing with how the
property regime is organized in several ways), these should be constitutionally constrained and
checked by other institutions, like traditional parliaments, courts, and so on (Hirst, 1986, 86).* It
is not my intention to provide a fully fleshed argument as to how this should be arranged. The

point is rather that this move reduces realistic conservative risks that do matter in the dynamic

7 This resonates with Ralph Miliband’s claim that the “... task of Marxist politics is to defend [bourgeois
democratic] freedoms [and the institutions that protect them]|; and to make possible their extension and
enlargement by the removal of their class boundaries” (2006, 196). See also Poulantzas (2008b).

80 These observations bring my interpretation of socialist constitutionalism very close to recent socialist
strands in republican thought (e.g., Leipold, 2020; Muldoon, 2019, 2021; O’Shea, 2019, 2022; Thompson,
2018, 2022), which combine the need for having institutional setups of this kind in tandem with
widespread public ownership and forms of economic democracy. The reason why these authors endorse
such a claim is partly, and relevantly explained by virtue of their allegiance to a Marxist-inspired
interpretation of the Material Desideratum. Yet, to my knowledge, contemporary socialist republicans have
not provided systematic normative defences, reconstructions, or models for class-specific political
institutions as vehicles for democratization and the erosion of class divisions. One of my aims is to help
to fill this gap.
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realization of freer social orders. And this risk-reduction reasonably renders transitional class-

specific political institutions more publicly justifiable and democratically legitimate.

The last desideratum that I want to discuss here is that class-specific political institutions
should be zemporally finite (3). My view is that a femporarily unlimited class-based exclusionary rule
could only be justified if there is confidence that it will eventually wither away somewhat
spontaneously. However, as already stated, given that such a final situation is #ncertain, it seems
difficult to offer public justifications for this form of class-based political rule for many citizens
undergoing such a transitional period. Amongst other things, they could reasonably say that these
institutions could be entrenching class divisions and, undesirably, become permanent features of
our institutional landscape — a problem that, as I tried to explain, plebeian constitutionalists are
vulnerable to and that egalitarian democrats should avoid. I thus believe that the socialist
constitutionalist perspective of democratic legitimacy requires establishing ways in which citizens
could evaluate whether class-specific political institutions are fulfilling their role, that is, eroding
class divisions, and otherwise dissolving them. For example, this could be materialized by
introducing periodic constitutional conventions aimed at assessing the effectiveness of these
institutions and dissolving them if perceived to be failing. In the following pages, I will explain
how these measures could be cashed out more concretely in matters of institutional design. But
the point is that they would provide empowered class-specific political institutions a necessary
layer of legitimacy against the backdrop of their potential failure or harmful effects, as well as
stress their required transitory nature more explicitly. This completes my characterization of the
socialist constitutionalist view of the democratic legitimacy of class-specific institutional forms.

The next section considers how it should inform their design.
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4.1.3. Exemplifying Socialist Constitutionalist Institutions

As with plebeian constitutionalist class-specific political institutions, their socialist constitutionalist
variation has seldom been, if ever, fully realized in the context of modern constitutional orders.
For that reason, it is hard to find concrete examples of how its specific institutional features would
be or test their effects. But proposals as to how they should be arranged do exist in the history of
political thought. In particular, in this sub-section, I shall exemplify this conception of progressive
material constitutionalism by focusing on depicting the main features of Max Adler’s ([1919] 2018)
proposal to constitutionalize a Second Chamber (i.e., a Senate) exclusively elected and composed
by working-class citizens. After I do so, I will critically assess some aspects of this institutional
model and amend it according to how, I think, this conception of progressive material
constitutionalism should theorize the composition and democratic legitimacy of class-specific
political institutions. After that, to make that case more robust, I will speculate as to how all these
reasons should affect the design of less empowered class-specific political institutions by using
McCormick’s People’s Tribunate as a template. My final task is to show more concretely how

these institutions would be beneficial on egalitarian-democratic grounds.

Before proceeding I want to make a couple of important clarifications. The first is that, like
plebeian constitutionalist class-specific political institutions, these proposals should be taken as
thought experiments of hypothetical oligarchy-eroding institutions (McCormick, 2011a, x). Because
these institutions have never been materialized as such, it is possible that they could 707 bring the
positive outcomes that I attribute them — as any serious democratic theorist, sensitive to the
complexity of empirical social life, must accept. Secondly, referring to Adler’s position, it is
relevant to note that the fact that his proposal is pitched as functioning under the context of
bicameralism does not suggest a principled endorsement of such a political form of organization.
What it does aim is to show how these class-specific political institutions could work alongside
traditional parliaments and so better fulfil conditions that I explained in the interpretation of the
theory of democratic legitimacy underlying socialist constitutionalism. But my view and, I take it,
Adler’s, are not praise of bicameral systems as such, nor that they are the best way to structure
constitutional orders. Instead, it is more reasonable to claim that such is only one possibility to
establish checks and balances for the functioning of democratically legitimate class-specific
political institutions, and there are certainly other alternatives. Third, readers should not expect to

find here context-dependent, specific details regarding institutional design — such as the
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appropriate number of members, hours they should work per day while being representatives,
whether they should be paid for their service, and so on. Addressing these important issues
requires a great deal of cross-disciplinary research, which is furthermore needed if we are in the
business of making these abstract ideas a matter of political reality. But here I will pursue the more
modest aim of exploring their intuitive appeal as a matter of theory — which is my overall purpose
in this work. Let me thus articulate these ideas by depicting Adler’s proposal of a working-class

Senate.

Writing in the context of the Austrian revolution, where the working class was significantly
organized through workers’ councils, Max Adler ([1919] 2018) proposed the idea of
constitutionalizing an elected, working-class Second Chamber alongside a traditionally elected
parliament.®’ A socialist constitutionalist, Adler thought that solving the oligarchic character of
liberal parliamentary democracy required substantively breaking the power and influence that
capitalists, and the capital relation, have over the state, and that such a thing could only be done
through democratizing the economy (Iid. 172). But then, of course, the question was which
measures are required to achieve it and which political agent would effectually push for that task.
In this context, he rejected the Bolshevik strategy of a proletarian seizing of state power which
would bypass democratically elected parliaments as it seemed to him ineffective and undesirable.
One fundamental, more conjectural reason is that it seemed to pave the way for huge conservative
forms of reaction. Yet a more normative one was that a democratic form of socialism “
presupposes such [type of] parliaments, for it presupposes those liberties that feed the revolutionary
fire, including freedom to speak and criticise the revolutionary leadership” (Vrousalis, 2019b, 40).
Thus, while recognizing some of the democratic features of parliaments, Adler saw in the German
workers’ council system of his time an institutional force that could serve as a constitutional
counterweight to a captured parliamentary system. This system of workers’ councils was a federal,
pyramid-like institutional structure whereby workers elected representatives at municipal, district,
regional, and then the national level, leading to a Central Workers’ Council which coordinated
their political activity and was said to represent their collective class interests. Under the idea that
socialization of the conditions of labour could only “...be sustained by assigning a permanent role

to those in whose name socialization is carried out” (Ibid. 39 — my emphasis), then, Adler proposed

81 See Vrousalis (2019b) for a historical overview of Adler’s approach and a defence of its feasibility to
achieve socialist aims.
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the strategy of constitutionalizing the Central Workers’ Council as a class-specific Second

Chamber, that is, again, a working-class Senate.

Adler’s working-class Senate was pitched as an annually elected, representative institution
where only working-class citizens, understood in that case as the industrial proletariat, would be
allowed to participate (both as voters and candidates). More demandingly, he added criteria for
participation defined as those who ... belong or belonged within a certain recent timeframe to a
social democratic, communist, or some other group that recognised the socialist class war” (Adler,
2018, 173). The reason for this very demanding criterion of exclusion is that, otherwise, “... the
council system [would, in a short time], degenerate into an instrument representing the petty,
ridiculous interests of factories, workshops, and offices” (Adler, 2018, 177). Socialist partisanship
helped to ensure, then, that workers would create a unified will (Ibid. 176) based on a common social
foundational vision (1bid. 173) oriented towards the realization of a ... solidary community of human
work” (Ibid. 177) — where councils would further be “... schools of socialist thought and feeling”
(1bid. 173). That said, Adler maintained that socialist partisanship is different from other forms of
party politics since it would not represent the interests of only a part of society, but those of “...
the entire society, [yet], to be sure, a society that is just forming itself” (I4zd. 176). In the meantime,
though, he claimed that “... the national parliament should continue to exist with its wholly
different rules for election, thus giving the non-socialist segment of the population the possibility
of having their interests represented” (Ibid. 174). But, as mentioned iz passim, he thought that this
was desirable mainly because it would avoid strong forms of conservative reaction, and not
because he thought the existing Austrian parliament was democratic at all. Parliaments, senates,
or whatever other kind of authoritative political-institutional setting could only be truly
democratic, for him, if a whole new different set of economic social relations alternative to

capitalism would be part of the material constitutional order.

In terms of constitutional powers, his Senate would carry a similar amount of authority when
compared to the national parliament (and thus a great amount of political power). It would be
able to initiate and veto legislation, impeach public officials, call referenda, and have the “...right
to deal with all matters of the economy, of commerce and finance” (Ibid. 174). It would also be
able to elect government in partnership with the parliament — powers that, furthermore, could be

(13

expanded if the workers’ councils had come “...to possess [more power] through their own
activity” (Ibzd. 181; Loew, 1979, 34). All in all, the idea was that this working-class Senate would

be a constitutionally authoritative force able to erode class divisions directly — e.g., because of its
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legislative authority to decide over economic issues, it could eventually eliminate private property
rights if approved by parliament as well. It would also have empowered the working class zndirectly,
by offering them a powerful wall-breaker (Adler, 2018, 172) to deal with the oligarchic capture of
representative government — e.g., through pro-worker veto powers and legislative initiatives. Adler
thus thought that this class-specific political institution would help as a platform to materialize
working-class citizens’ partisan agency and their ability to participate in governmental decisions.

He also maintained that these features provided this institution with special democratic legitimacy.

At this stage of the argument, one crucial aspect to note is that the Adlerian justification for
this working-class Senate was explicitly #ansitional and thus more capable of avoiding the Class
Dipisions Entrenchment Objection. Indeed, he was adamant that “...the whole institution of the
workers’ councils [and, by implication, the Senate] is only a form of battle for the revolution, and is not
to be thought of as an enduring constitutional form” (Adler, 2018, 179). He thought that the role
of this institution should be to produce “... a gradual democratic re-appropriation of workplace,
state and market, by the actors directly subjected to their workings” (Vrousalis, 2019b, 38-39), as
well as an instance of democratic deliberation and decision-making. Thus, Adler believed that,
once this developmental process was sufficiently advanced — although, he claimed, it would be
reasonable to believe that it would “...continue [indefinitely] for years” (Adler, 2018, 175) — class-
specific bicameralism would no longer be needed, become superfluous (Vrousalis, 2019b, 38).
Indeed, it would wither away, giving space to a more popular democratic system as a result. Hence,
he took this institutional arrangement to be zncompatible with a free society, and its role is rather
understood as promoting the achievement of truly democratic institutions which need to
supersede it — ie.,

determined actually occurs” (Adler, 2018, 181).

. institutions that offer the assurance that that which the people have

With this description in mind, let me now assess Adler’s proposal and see how it fits with my
preferred characterization of socialist constitutionalism. I already pointed out that this institution
was never realized and, because of that reason, the effects that he attributed to his working-class
Senate cannot be empirically demonstrated. I also explained in chapter 2 that the reasons that
make this kind of institutional design attractive are mostly speculative or can be drawn by analogy
with other institutional forms which, while class-specific, are not state-based nor carry great
degrees of constitutional authority — such as working-class unions including important degrees of
internal democracy. But I am sympathetic to the idea that a Senate designed along these lines

would likely produce positive effects in egalitarian and anti-oligarchic terms — however
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controversial this idea might be. Further, the #ransitional character of this form of constitutional
strategy for social transformation is a crucial innovation in the history and development of
progressive material constitutionalism. It is especially this innovation, I argue, that egalitarians
persuaded by the Institutionalized Class Differentiation Thesis should integrate when thinking about

this strategy for social reform.

Now, even though one might think that Adler’s proposal retains important benefits of
progressive material constitutionalism and agrees with my claim that it better avoids the Class
Divisions Entrenchment Objection, 1 think that it carries important weaknesses. Champions of socialist
constitutionalism should learn from these shortcomings both for the purpose of better normative
justification and institutional design. One problem regards how Adler theorizes the composition or
membership of his preferred class-specific political institution, which seems to hold a high degree
of allegiance to an implausible interpretation of class formation. This is the case both in virtue of
its confidence that workers could achieve a #nified will grounded on a common social foundational vision,
as well as the reductionist lack of discussion around non-class forms of oppression, or his
confidence that a free society could be achieved through economic democratization alone. This
latter claim is further supported by his view that, once parliament and the working-class Senate
would wither away, there would be imposed a system “...which in place of the domination of the
people [...] establishes an administration of common living and developmental interests” (Adler,
1919, 179 — my emphasis). Such an idea conflicts with more politically-oriented aspects of the
socialist constitutionalist approach — e.g., that political institutions are, reasonably, permanently
needed under classless systems where strong political disagreements persist. If this interpretation
is correct, that would flesh out another important flaw in Adler’s view. Further, as I already tried
to show in chapter 2, a commitment to a Marxist-inspired conception of class, that is, which is
particularly sensitive to problematic forms of social and political power stemming from economic
relations, does not need to be essentialist, reductionist, or homogenizing at all. Particularly, when
thinking concretely about institutional design, we should take very seriously the identity- and
interest-pluralism internal to the working class, the degree to which it is necessary to attribute them
shared interests, who should be effectually excluded from class-specific political institutions, and
how to integrate measures helping to neutralize the effects of other forms of oppression within

them.* All these tasks are, reasonably, more difficult for us to define than they would have been

82 Due to this sensitivity to internal pluralism, we should also cast doubt on imposing a requirement of
‘socialist partisanship’ for membership, which seems both outlandish in current political settings as well
as, perhaps, insufficiently democratic. Furthermore, a formal requirement of socialist partisanship does
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for someone like Adler, as he was writing in a context where the prevalent class position was
indeed that of industrial workers. These agents were furthermore already organized in councils
sharing strong forms of class-based solidarity. We are now in a situation where the boundaries are
more complex, and the working class is widely unorganized. An Adlerian proposal committed to
a more plausible view of social class, as well as one that could be potentially applied to our political

contexts while sharing a commitment to democratic principles, requires amendment.

While the exact design of these institutions is a question of empirical testing, I believe that
some normative guidance can be established. For example, following my reasoning above, since
contemporary class structures are increasingly complex, yet evidently characterized by vast
inequalities of wealth where capitalists over/ap with the rich, it makes sense to decide the definition
of its composition criteria through measures such as wealth thresholds (e.g., the 10% or 20% of
the population). Further, in virtue of the arbitrariness of using wealth thresholds to define
membership in these institutions, as well as their relative insensitivity to other forms of class-
related social power, an Adlerian Senate would benefit from establishing democratic procedures
through which elected members could introduce further requirements for participation, upon
meaningful collective deliberation, when considering the concrete instances of the class divisions
in which they are placed.” Moreovert, in the absence of organizational structures such as workers’
councils, it makes sense to suggest that representatives in the Senate should be elected directly
from the local level to the national one — although introducing more intermediate bodies would

certainly be, I think, desirable in the long run. The relative absence of socialist affiliation amongst

not rule out the possibility, and perhaps the high likelihood, that committed reactionaries, wealthy agents,
capitalists, and so on, would ¢aim to be socialists for the sake of participating in these institutions and aim
to co-opt them, corrupt them, etc.

83 For a similar point, see Prinz and Westphal’s (2023) recent argument that designing political institutions
“... grounded in an income/wealth-based understanding of class fails to recognize the internal diversity
of plebeian voices and the complexity of concentrated power” (9), and that we should rather focus on the
need for establishing further processes through which deciding who should be excluded as these
institutions work. But, in a totally different direction than mine, they argue that such a failure should lead
us to reject class-specific criteria for participation altogether — and rather opt for a class-neutral model for
thinking about empowered anti-oligarchic democratic innovations. I think that we should resist this
conclusion. The challenge, as I see it, is to arrive at a better understanding of class in defining the
composition of these rather than abandoning it altogether. Their account also ignores the benefits that
class-specific institutional forms could bring about to democratic orders (e.g., working-class formation
and increased class-consciousness and as solidarity between them, leading to stronger efforts to materialize

anti-oligarchic outcomes), as well as the weakness of class-neutral language in resisting oligarchization.
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workers renders this criterion for exclusion historically inappropriate too. But we could integrate
Adler’s concern with factionalism, and benefit from introducing forms of education and
discussion which are not expert-based, such as forms of activist-led political education (e.g.,
Shelley, 2021), where nonwealthy members deliberate over the pervasive negative effects of
capitalist social relations over democratic life leading to a higher development of class
consciousness. While not exhaustive, all these indications would make proposals like Adler’s more

sensitive to the issues I have tried to explain above.

My concerns regarding the unlimited temporal nature of class-specific political institutions
should also affect how we think about the transitional nature of institutions such as Adlet’s
working-class Senate. Essentially, the question is how /long this institution can claim limited
legitimacy and how to measure its failure or success vis-a-vis the uncertainty as to whether it would
fulfil its promises. Adler seemed to share the class-reductionist confidence in that his form of
constitutionalized dual-power would eventually bring about a classless future and, along such lines,
that such a Senate and the state, more generally speaking, would become functionally redundant.
But, as we saw, this hope is something that we should be sceptical of. I believe that the following

amendments can relax these wortries.

Essentially, the idea is that we should create standards through which it is possible to evaluate
whether class-specific political institutions are helping to make our relevant polity class-conscious
in a progressive sense and materialize social conditions related to such consciousness — and
dissolve these institutions if they fail to do so. That is, citizens, or nonwealthy/working-class
representatives within these institutions, need to have opportunities to check whether class
divisions are being eroded alongside the reduction of oligarchization and wealth-generated
political privilege. Some examples would be to check whether economic inequality is reduced,
productive relations progressively democratized, and working-class interests, more generally, are
being served. But standards are not enough on their own and they need to be applied from time
to time through procedural and institutional means. One way to make this requirement explicit
would be to recognize the purpose of eroding class divisions in constitutional preambles,
especially when discussing the general role of these institutions within the constitutional order
(Khaitan, 2019b). It could be more concretely materialized, for example, by introducing
procedures such as periodic conventions (say, every 10 years or, if someone would be worried that
10 is too short, it could be 20 years, and so on), whereby members of class-specific political

institutions, and/or an independent, democratically appointed body of nonwealthy citizens,
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evaluate whether these institutions have fulfilled the stipulated standards above. Then, if they
decide that these institutions are not delivering their promises, the broader public could have the
option to dissolve, retain, or modify these institutions via a national referendum.** Clauses of
temporariness like these would, in turn, provide socialist constitutionalist class-specific political
institutions with layers of democratic legitimacy that are very much needed. They would also

ameliorate the noxious risk of entrenching class divisions.

In this context, a very important objection to anticipate is that stipulating a temporary clause
for class-specific political institutions might militate against the benefits of constitutionalizing them
and, in fact, betray the nature and purpose of formal constitutions as such. The intuition
foregrounding this objection is that the benefits of formal constitutions depend on their ability to
be as permanent as possible, difficult to change, and have indefinite duration. In a sense, this is an
iteration of the long-standing debate in constitutional theory as to whether formal constitutions
should impose strict, somewhat perpetual constraints over democratic politics altering them (e.g.,
Hayek, 1960) or not (e.g., Shapiro, 1968), or if past generations can justifiably “pre-commit” or
bind future ones through the constitution — a view that, famously, Thomas Jefferson vehemently
argued against in the history of the founding of the US.” That said, while I see the value, relevance,
and complexity of these issues — to which I do not have much to add — my side is with the 7ot
unpopular view that formal constitutions should indeed be treated as changing, and changeable,
documents of juridical ordering, whose fundamental aims can, and should be, to promote
democratic empowerment within our political systems. These are fundamental elements of what
“transformative constitutionalists,” for example, have strongly insisted should be at the centre of
constitutional thinking (e.g., Klare, 1998; Hailbronner, 2017). Not only do I find it more plausible
to claim that, realistically speaking, no constitution remains de facfo unchanged in the course of its
existence — e.g., their content is interpreted in different ways, they are subject to amendments,
applied in multiple forms, and the like. I also do not see principled problems (in the sense of leading
to contradiction), on constitutionalist grounds, of de jure recognizing realities of constitutional
finitude. Moreover, it is important to insist that my claim about the necessary temporariness of

class-specific political institutions 1s not an invitation to live, ironically speaking, in a permanent

84 See Leipold et al. (2020, 8) for a democratic egalitarian argument regarding the importance of somewhat
periodically revising formal constitutions. See also White (2017) for a discussion on the normative analysis
of different models of constitutional conventions.

85 See Holmes (1993, 195-240) for an excellent discussion of such debates.
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constitutional convention. The temporariness in question refers to zhese institutions, not necessarily
all of the formal constitution in its entirety. Further, note that the limited durability of class-
specific political institutions is fixed either in terms of evident success (which would mean that
the material constitutional order has changed enough up to the point to make them redundant)
or constitutionally defined processes through which success (or failure) can be decided. And, in
neither of such cases, it would be “easy” enough to get rid of these institutions in such a way that
sacrifices their necessary stability. For all these reasons, I believe that we can leave this objection

aside.

These amendments and caveats should render Adler’s proposal more plausible to realistic class
analysis and democratic standards of normative political justification. They improve its plausibility
in the context of how a conception of progressive material constitutionalism could effectively
realize its aims through institutions that are explicitly transitional. However, it is also important to
acknowledge that some egalitarian democrats might still, perhaps rightly, contend that, although
this rationale is compelling, the idea of constitutionalizing a working-class Senate, or a legislature,
is inadequate at the level of the principles stipulated by the General Alternative. For it would mean
creating an explicitly exclusionary institution with exvesszve constitutional authority. To put it
differently, it would mean that it would be 70 empowered, indeed bestowed with powers which are
hardly justifiable on democratic grounds — e.g., unlimited veto powers over legislation, to “deal
with all aspects of the economy,” co-elect government with parliament, etc. While I am not
particularly sympathetic to this more moderate stance, I think it is certainly a fair one and
constitutes a ground for reasonable disagreement. Thus, I want to end this section by considering
this point of view and explaining that socialist constitutionalism, as a general theory, is compatible,
allows, and can encourage the creation of class-specific political institutions with lesser degrees of
constitutional authority as well. Also, as already mentioned, this theory is not limited to bicameral
systems, and is therefore compatible with institutional forms that are not parliamentarian or
Senate-like. Part of the reason for focusing on Adler’s proposal is that, /it is accepted provided
all these considerations, less empowered class-specific political institutions would plausibly be

18()

justified too — and thus increase its normative appeal.”® Other class-specific political institutions,

86 Note that, nevertheless, socialist constitutionalism does claim that these institutions should have
significant degrees of authority, as that is a likely necessary condition for radical egalitarian social change
through constitutional reform. I have discussed why this is the case on several occasions. But, again, the
point is that authority can come in different degrees.
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less empowered, could be recommended. But how exactly would these amendments affect their

design?

A way to illustrate a reply to this question is to apply my reasoning to John McCormick’s,
sortition-based People’s Tribunate and speculate how it should be amended with lesser
constitutional powers than Adler’s working-class Senate. Holding constant the selection method
(i.e., random selection), and addressing composition, I think that the initial socialist
constitutionalist version of it should be, basically, the same — i.e., excluding the wealthiest 10% of
the population. Yet it would be qualified by the idea that it would be desirable (yet not required)
that members of the institution reflect on the class character of the institutions considering the
specific conditions of the social structure in which it takes place. It would also give members,
upon the satisfaction of some specific procedure, the right to make the criterion for participation
more exclusionary, and thus make it more sensitive to other considerations regarding the class-
based character of such an institution (i.e., considerations that go beyond the employment of
wealth thresholds, including more sophisticated features of the class structure at stake, and the

like).

But it would be explicitly different in the institutional dimensions of constitutional powers and
durability. On the one hand, while one might not want to grant class-specific political institutions
too much power, socialist constitutionalism does involve at least a pro fanto case for conferring them
greater powers and/ ot directing those powers to specific domains responsible for wealth-generated
political privilege — as their 7o/ is conceived differently, that is, in terms of their capacity to erode
the sources of such privilege. ¥ The most obvious example is to expand their activity into the control
of some aspects of the economy, although not necessarily a// of them. One way of doing this
would be to give members of the People’s Tribunate the power of, subject to reasonable

constraints like a super-majoritarian vote, calling referenda regarding the potential expropriation

87 1 add this pro tanto clause because, in this context, I am considering the moderate approach to socialist
constitutionalism. The purpose is to show that such a clause could relax the worries of egalitarians of a
more moderate stance, which are sceptical about the efficiency costs of institutional solutions changing
the constitutional scheme (Elster, 1993b) or the property regime in a too radical fashion (Frye, 2020; cf.
O’Shea, 2020). It is also aimed at speaking to the intuitions of those who might be sceptical about
bestowing them with great constitutional powers unless there are appropriate checks and balances
constraining them. Although my own position is that the intensity of oligarchization requires bold
institutional experimentation and less risk-averse attitudes regarding authoritative class-specific political
institutions, I am willing to grant that there might be reasonable disagreement concerning the details of
the proposal. I shall discuss considerations like these more extensively in the next section and chapter 5.
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(with or without compensation) of strategically important property or economic sectors, provided
that doing so would convincingly promote substantive political equality in the long run. * Another
possible example would be to grant this institution special veto powers regarding tax policy
perceived to be against the demand for greater economic redistribution. On the other hand,
because it is of fundamental importance for a progressive form of material constitutionalism to
avold the Class Divisions Entrenchment Objection, this version of the Tribunate should incorporate
procedures for periodic revision such as the one I ventured for the amended version of Adler’s
working-class Senate. Again, these ideas can take many policy-specific forms, and more discussion
and context evaluation are needed if we are going to make a convincing case for the design of
particular class-specific political institutions. The point is, however, that more moderate
champions of socialist constitutionalism might find in these directions some ease regarding a
potential charge of excess. The case for transitional class-specific political institutions effectively
targeting the sources of constitutional orders’ political oligarchization stands. Egalitarian
democrats convinced by the necessity of battling such a political disease have good reasons to

embrace them.

4.2. Three Internal Objections

I have defended the attractiveness of the socialist interpretation of progressive material
constitutionalism. If I am right, the arguments given so far allow us to avoid the conservative bias
of plebeian conceptions — i.e., the Class Divisions Entrenchment Objection — while retaining their
egalitarian and anti-oligarchic benefits. This renders socialist constitutionalism a particularly
promising progressive interpretation on egalitarian democratic grounds. Yet now I want to
consider some non-principled reasons that champions of the General Alternative could advance
against it. By that, I mean reasons that are both not strictly based on the normative principles
motivating egalitarian democratic theory, and that leave aside more liberal objections that I will
tackle in the next chapter. Rather, these are worries that target the plausibility of constitutionalizing

class-specific political institutions on its terms, that is, which consider the ability of this strategy

88 I stipulate super-majoritarian requirements and ratification via referendum in virtue of how controversial
these decisions might be, and in the context of how a more moderate reader might react to this institutional
proposal. See Vergara (2020b, 245) for a plebeian constitutionalist argument supporting expropriation
without compensation, which socialist constitutionalists should reasonably share.

112



to realize the objectives that it seeks to materialize.*”” It is for that reason that these objections are
internal to socialist constitutionalism. I will consider three interrelated objections of that sort. The
first claims that this strategy for social transformation is unduly #fgpian, in the sense that it is
politically naive, impossible for us to pursue it here and now, nor plausibly in the foreseeable
tuture — call this The Utopianism Objection (sub-section 4.2.1). The second objection claims that the
attempt to radically transform the constitutional order is blind to the reasonable likelithood of
severe forms of conservative reaction waged by classes holding wealth-generated political
privilege. It also incorrectly assumes that the politically disempowered are already empowered to
fight these reactions — call this The Conservative Reaction Objection (sub-section 4.2.2). Finally, the
third objection holds that evern if it would be both pursuable and not entail heavy forms of conservative reaction,
constitutionalizing class-specific political institutions would generate negative forms of class co-
optation, namely, that it would de facto reduce, instead of increase, workers’ capacity to enact
egalitarian social change by de jure constraining them to the rules of existing oligarchic plutocracies
— what I call the Class Co-optation Objection (sub-section 4.2.3). In the following sub-sections I

elaborate on the substance of each of these objections and proceed to reply to them in turn.”

89 Note that these objections affect plebeian constitutionalism as well, since they affect the idea of
constitutionalizing class-specific political institutions sizpliciter. In the next section, I will make some
comments as to how these objections apply somewhat differently to plebeian and socialist varieties, but I
focus more on the latter since, as I have tried to argue, it is comparatively better considering the political
goals of the General Alternative. 1t thus requires more urgent and extensive defence.

% An important caveat is that, because these three objections are largely hypothetical and empirical, a
socialist constitutionalist might just be tempted to simply dismiss them at the level of theory. They could
claim that only further attempts of political practice in tandem with more social scientific research could
prove whether they are true, and that we should stick to the hope that class-specific political institutions
would produce the positive effects that we associate with them. For this reason, one might say, there
should not be too much worry about them before such attempts are enacted. But I think that they are very
serious objections which should not be quickly dismissed. We must do our best to either reply to them or
clarity why they are misdirected, or to explain how socialist constitutionalism can incorporate them. The
replies to these objections are also indecisive, though, as they a/o draw on largely hypothetical and
empirical premises. Expecting the opposite would be, I think, an impossibly demanding standard for
speculative institutional design and normative justification. My aim is, therefore, not to provide knock-
down refutations, but to show that there are plausible socialist constitutionalist replies to these objections.
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4.2.1. The Utgpianism Objection

As already anticipated, the first objection to consider claims that constitutionalizing class-specific
political institutions is unduly #zgpian, in the sense that it is politically naive, impossible for us to
pursue it here and now, nor plausibly in the foreseeable future. In this context, it is important to
note that the point is #of that the ends of socialist material constitutionalism are impossible or
undesirable, such as an effective system of political institutions secuting popular rule, and/or a
democratized and egalitarian economy. Instead, the idea is that the strazegies, or means, it suggests,
are utopian in a pejorative sense. One reason is that the standard position seems to assume that
“... [t}hrough argument and other rational means, [we could] convince people [especially the
wealthy] of the desirability and justice of the ideal pattern and the injustice and unfairness of their
special privileges, thereby getting them to act differently” (Nozick, 1974, 326). Furthermore,
constitutionalizing class-specific political institutions of this kind seems to overlook the
importance of the social environment in which they take place (Idesz): In the context of current
neoliberal capitalist states, the objection goes, attempting this strategy seems outlandish, to say the
least. It follows that this form of egalitarian social transformation seems ineffective and naive.
And this conclusion, of course, significantly affects the attractiveness of the idea of

constitutionalizing class-specific political institutions.

The Utopianism Odbjection is, in my view, the easiest to reply to. The reason is that it
mischaracterizes the premises and political intentions put forward by progressive material
constitutionalism in general, and socialist constitutionalism in particular. To begin with, the idea
of constitutionalizing class-specific political institutions does not suggest that such a process
would be clean, easy, or simple, nor that it would be materialized through reasoned arguments
appealing to the moral consciousness of everyone, especially that of oligarchic agents.”" As
mentioned in sub-section 2.2.1 above, this strategy for constitutional re-ordering requires the
concerted initiatives of diverse agents of change, such as winning left-wing political parties of
principle, democratic trade unions, social movements, and so on, which would have to engage in
struggle against the political oligarchization and those who benefit from it (Deveaux, 2021; Felicetti

& Della Porta, 2019, 160-5). As a critical theory of constitutional ordering, this is one that explicitly

91 Similar to Robert Nozick’s comments on how to think about utopia in a non-pejorative sense, yet from

14

a radically opposite normative perspective, “... we make no assumption that people can be gotten

voluntarily to give up privileged positions” (1974, 328).
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recognizes social conflict as a matter of constitutional discourse and design. Similarly, it adheres to
the idea that there is no realistic way to, following Gourevitch’s comments on radical working-
class strike action, ‘purify resistance’ (2020, 107-110): As we shall see, connected to the Conservative
Reaction Objection, champions of socialist constitutionalism must be aware of the real likelihood that
enacting radical social change through constitutional reform will be faced with hostility by some
actors, especially from the economically privileged. I will address this issue in a moment. But note
that, again, socialist constitutionalism neither assumes that it would be easy to constitutionalize
class-specific political institutions under current circumstances, nor that it would be the “first
step” to enact egalitarian social change. Champions of the Ufgpianism Objection portray this strategy
as if it were isolated from a larger political project involving many other organizations and forms
of collective empowerment. These are required for egalitarian constitutional change to flourish.
But the point is that constitutionalizing class-specific political institutions would also maximize the
chances of these organizations to enact their ends and retain the results of working-class struggles,
not least because constitutional politics better resists market fluctuations in a way that normal
politics does not, and so entrenches these gains more robustly. The mutually supporting relations
between these informal organizations and formal constitutional platforms for the oppressed are
complex and cannot be spelt out as a neat formula to be applied to all circumstances. But, to make
the point clear, the idea is that a plausible understanding of socialist constitutionalism claims that
popular movements backed up by political parties are fundamental, but so are institutional channels for
popular power conferring stability in its opposition to organized oligarchic power (Klein, 2021; Gastil & Wright,
2019, 32; Mulvad & Stahl, 2019, 603; Wright, 2019, 43). I want to insist that a plausible reply to
the Utopianism Objection must affirm that bozh elements are fundamental. By suggesting that the
institutional side of the coin is readily accessible or sufficient to enact egalitarian social change,

the Uropianism Objection only targets a strawman of socialist constitutionalism.
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4.2.2. The Conservative Reaction Objection

The second objection, which I call the Conservative Reaction Objection, rather begins by rejecting the
premise that constitutionalizing these institutions is utopian in the specified sense by the
Utopianism Objection. Instead, it considers that constitutionalizing class-specific political institutions
of this sort, as well as their political aims, are politically accessible — i.e., that constitutional orders
could realistically include them via the pressure of progressive social movements and, maybe,
effectively achieve their aims, at least to a certain extent. But then, the objection proceeds to claim,
it is reasonable to think that the externalities of such a strategy would likely be overall disastrous.
In particular, it seems that socialist constitutionalists believe that “... those whose privileges are
threatened will not intervene actively, violently, and coercively to crush the experiment and
changes” (Nozick, 1974, 3206), while the opposite might well be the case. Partly because “

[m]aking a radical constitutional change in a state is like giving a kaleidoscope a twist: you can
never be entirely sure what the outcome will be” (Barber, 2018, 238), but also since such a kind
of radical democratic innovation would harm the interests of wealthy minorities, we should expect
them to react in many violent or politically undesirable ways — e.g., capital flight, strike, or even
attempts to overthrow democratic governments (Elster, 1993b). There are, furthermore, good
reasons to doubt that current political elites would implement these class-specific political
institutions voluntarily — that is, what Mulvad and Popp-Madsen recently called the ‘problem of
power’ in the quest for realizing more meaningfully egalitarian democratic institutions (2021, 87).
In turn, the point is that severe forms of conservative reaction harming the working class are likely
to occur, thus undermining the cause of the oppressed, and perhaps increasing constitutional
oligarchization. Moreover, to avoid such a state of affairs organized political agents would have
to force elites to accept creating institutions strong enough to resist these reactions. Yet such a
recognition suggests the redundancy of class-specific political institutions since, as it appears to be,
materializing them already needs a politically empowered class-conscious and solidary political
subject. So, why bother with designing institutions politically empowering the economically
disempowered, if for them to come about the many a/ready need to be politically empowered?”

This is the substance of the Conservative Reaction Objection.

92 For a similar reasoning targeting the viability of an emancipatory universal basic income, see Gourevitch
and Stanczyk (2018).
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This objection is harder to reply to when compared to the Uzopianism Objection. To recall, while
it accepts that it is socially possible to amass sufficient degrees of organizational power required
to constitutionalize class-specific political institutions, such an effort would be confronted with
several forms of conservative reaction that, eventually, could become pernicious to the working
class — and deepen their political disempowerment. Further, because these agents are already
assumed to be organizationally powerful, they would be better off pursuing other strategies instead
of fighting for a constitutional anchor that would trigger these reactions. As I already clarified, I
do not believe that there are decisive replies to this objection. It is a historical question that cannot
be answered in the abstract. But there are some arguments to try and weaken it. Let me unpack

some of them.

The first is that, as the objection stands, it reasonably applies to @/ forms of strategies of radical
egalitarian social change, that is, which meaningfully challenge the basic structure of capitalist
constitutional orders. Social movements, general strikes, forms of widespread demonstration and
civil disobedience, would a// plausibly make the wealthy unhappy and trigger forms of conservative
reaction. Yet embracing the truth of this empirical claim without reservation, in the sense that
progressives should henceforth refrain from trying to enact them, is just a form of political
defeatism that goes against the core motivations of a bold struggle against oligarchization. Risks
of conservative reaction are, realistically speaking, unavoidable, and they can only be contingently
faced via political ingenuity and organizational force. That said, and also speaking against the
charge of redundancy, my view is that contra what the objection claims, progressive material
constitutionalism offers resources that are particularly sensitive to forms of reaction when compared
to other forms of radical social transformation. For one, as already suggested, the stability-enabling
function of constitutionalizing workers’ political power is a valuable addition, not a replacement,
for unformalized working-class organizations when theorizing meaningful forms of egalitarian
constitutional change — indeed, an addition that would protect the gains of these organizations
from the fluctuations of market-dependent political life. It is also odd that this constitutional
strategy is seen as particularly radical since, quite the opposite, it is a relatively cantions anti-oligarchic
form of struggle that is both explicitly developmental and that accepts (with all the reservations
provided) the legitimacy and structure of some bourgeois democratic institutions. To go back to
Adler’s proposal, it is important to remember that one of the reasons in favour of a working-class
Senate was that, by recognizing parliament’s political legitimacy 7o, it would protect forms of

egalitarian social change “... from terrorism and ensure a further development of society free of
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the storms of civil war” (2018, 174). It is thus a strategy that is admittedly aimed at avoiding these

risks.

I also think that we must strongly resist the claim that class-specific political institutions are
redundant to enact egalitarian social change. Constitutionalizing class-specific political institutions
is a strategy that projects the power of the economically dispossessed into the future and places
their struggle within the oligarchic state, which is, I think, without much doubt, one of the most
important sites for the exercise of authority in modern societies. In turn, such institutions would
enable these agents to use the transformative force of state power and not only fight agaznst it. It
fulfils a unique function in the constellation of non-reformist reforms and practices of collective
emancipation that we need. Accordingly, the Conservative Reaction Objection seems to be too quick
in dismissing the appropriateness of this radical strategy for constitutional reform. It also
downplays the fact that such a strategy is particularly oriented towards finding ways to maximize the
political power of the economically dispossessed while not ruining it in the process of stabilizing
it. It thus does not provide special reasons nor sufficient grounds to reject socialist

constitutionalism as an egalitarian strategy for social transformation.

Finally, it might pay to consider the potential idea that plebeian constitutionalism offers a better
reply to the Conservative Reaction Objection when compared to socialist constitutionalism, and that
this might make it comparatively better as a conception of progressive material constitutionalism
even thongh it would entail the Class Divisions Entrenchment Objection. The main intuition
foregrounding this claim is that because the plebeian interpretation accepts the permanence of
class divisions (thus giving the wealthy a somewhat comfortable space within the constitutional
order) and grants lesser constitutional powers to class-specific political institutions, its
recommendations would be faced with lesser strength than in the case of the socialist alternative.
But this argument misinterprets the problem. For one, while the wealthy would plausibly be
happier with strategies that explicitly recognize the unavoidability of their existence, 7 is also true
that their existence disempowers the many, simpliciter. So, although opting for the socialist alternative
might entail stronger reactions at the beginning of enacting this route for egalitarian social
transformation, it would be better in the long-run. Further, this idea ignores that socialist
constitutionalism is compatible with a variety of more moderate interpretations which grant lesser
constitutional powers to class-specific political institutions than, say, the Adlerian proposal.
Because socialist constitutionalism further avoids (or explicitly aims to avoid) the Class Divisions

Entrenchment Objection, it still seems philosophically and politically superior.
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4.2.3. The Class Co-Optation Objection

The last objection that I want to consider is what I call the Class Co-gptation Objection, which brackets
both the charge of utopianism and the likelihood of conservative reaction by capitalists (and/or
capital). Rather, it is based on the premise that workers (or the nonwealthy class, etc.) are organized
enough to push for constitutionalizing empowered class-specific political institutions more stably.
But it targets the truth of the expectation that such a strategy would increase their political power
in a meaningful sense. On the contrary, the claim is that such a constitutional strategy would
produce the opposite effect. A paradigmatic champion of this objection in the history of political
thought was Gyorgy Lukacs (2014 [1920]). Directly replying to Adler’s proposal of creating a
working-class Second Chamber, Lukacs considered that such an idea constituted “... a new peak

2>

in ‘parliamentary cretinism™ (Ibid. 62). The main reason behind such a dictum was that, by
integrating workers’ councils within the legal apparatus of the bourgeois state, as well as
constraining their political authority to specific legal domains, these platforms would lose their
revolutionary potential and become reactionary. This is because, for Lukacs, emancipatory
working-class organizations should be autonomous and gffensive platforms against capital, while

integrating them within the capitalist state would only absorb their transformative potential and

subsume them to its oligarchic rules and procedures.93

A different way to illustrate this objection is through Leo Panitch’s (1981) analysis of the
development of corporatist arrangements in advanced capitalist societies, whereby trade unions
were formally included as decision-makers in important matters of economic policy — and which,
in a way, constitute examples of ‘actually existing’ class-specific political arrangements within the
state. According to Panitch, these forms of group-interest representation within states were de facto
detrimental to labour’s organization, ‘enmeshing’ them in the legal apparatus and ‘juridifying’ class
conflict in a way that more than anything slowed down progressive social transformation (Ibid.
37). Fostering an ideology of class-cooperation according to which both capital and labour should
pursue the ‘general interest,” these organizations were particularly effective in legitimizing the

capitalist state because they were class-based, according to Panitch. For they conveyed the

93 Indeed, he applied this reasoning to legal measures more generally, claiming that “... [ljegality in any
shape or form — i.e., integration into bourgeois society, with precisely defined limits to its competence —
would transform [the existence of working-class organizations] into a sham: the workers’ council would
turn into a cross between a debating society and a poor man’s parliamentary committee” (Lukdcs, 1920,
062).
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appearance that workers themselves voluntarily agreed with official governmental policies that were,
by no means, to their advantage as a class. Accordingly, corporatist strategies decreased workers’
class consciousness, disciplined labour unions instead of increasing their bargaining capacity
within the state, alienated rank-and-file members from political decision-making (creating
bureaucratic hierarchies) and facilitated their co-optation by the interests of capital (Maher &
Aquanno, 2022, 249). Moreover, because of their tendencies toward bureaucratization, such
arrangements were unstable in the long run: As they were progressively integrated within capitalist
states, they adopted a pro-capitalist logic that triggered hostility from union members, who often
withdrew from participation. On this account, then, the diagnostic is that these arrangements did
not create long-lasting forms of collective power against the interests of wealth. In a nutshell, the
general point of the Class Co-gptation Objection is that incorporating working-class organizations
within the state apparatus is generally pernicious for increasing the political power of the
economically disempowered. Rather, such means need to be autonomons from the capitalist state,
all the way down. And, of course, such a conclusion directly affects the idea that
constitutionalizing authoritative class-specific political institutions is an attractive way to increase

workers’ power. If true, this is very bad news for socialist constitutionalism.

How could we reply to it? Again, while the Class Co-optation Objection is based on several
empirical issues that cannot be replied to decisively, I want to end by considering several reasons
that could ameliorate its force. More particularly, my view is that this objection dramatizes the
degree to which these negative effects would materialize. It also downplays the reasonability of
their positive effects, as well as ways in which we could maximize them through better institutional
design. First of all, one must note that constitutionalizing class-specific political institutions does
not involve the idea of subsuming 4/ forms of working-class organization within the state, nor
replacing them altogether. Rather, to reiterate, this strategy is better conceived as an addition to
such forms of working-class organization, that is, existing alongside them, in a way that stabilizes
anti-oligarchic resistance and gives the economically disadvantaged power within the liberal
capitalist state (on a transitional basis). There are also several reasons why it makes sense to believe
that the Lukacsian worry is overly harsh and blind to the benefits of constitutionalizing class-
specific political institutions. This is because, again, while these dangers are real, they are not
necessary, and many things can be done to minimize them. A way to illustrate this is by appealing
to forms of corporatist arrangements that save brought such positive effects — as was the case of
the post-war era Scandinavian countries (Korpi, 1978). Following Archer’s (1988) defence of the

potential benefits of corporatism, whether this form of organization (or other state-based forms
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of pro-labour class power) succeeds in advancing workers” demands, and is not co-opted by the
interests of capital, depends on the balance of power in a specific political situation. In particular,
the observation is that such has been the case when, in virtue of its high degrees of organization
and bargaining power, /bour has set the terms of negotiation with capital. Now, the point is that
such a thing may occur. It also suggests that the success of class-specific political institutions in
enacting social transformation plausibly requires high degrees of labour organization. But it is also
important to highlight that forms of corporatism have sometimes maximized the balance of power
in favour of labour. Class-specific political institutions, organized along such lines, could maximize
it too. The main factors to highlight here are that these institutional forms provide workers szable,
formal political authority over policy at a national level — something that both unions and lesser

authoritative class-specific political institutions lack (Ibid. 102).”

They also create forms of
centralization that allow factionalized workers the ability to better form more unitary material
interests in favour of the working class as a whole, especially vis-a-vis how difficult it is for workers
to organize in the first place (Ibid. 94) — and this is significantly valuable in the quest of effective
strategies against instrumental and structural forms of oligarchization. Now, as discussed in the
context of plebeian constitutionalist replies to the Class Divisions Entrenchment Objection, high
degrees of centralization within organizations increase the risks of oligarchization which, in turn,
would break the solidarity bonds that we seek to create within these institutions, as well as the
likelihood that these would produce the outcomes that we, egalitarian democrats, want them to
produce. Yet again, one has to note that this is a problem for @/ organizations involving
hierarchical differentiation and vertical representation. Also, like all complex organizations, there
are ways to counteract and even eliminate this flaw, in this case, via securing “... strong internal
union democracy” (Archer, 1998, 91) in corporatist arrangements, and forms of democratic
accountability over authoritative class-specific political institutions coupled with mechanisms to

foster solidarity amongst representatives.” Thus, my non-decisive reply to the Class Co-optation

%4 So, taking corporatism back as an example, combining the industrial power of highly organized unions
with government has sometimes given them the bargaining capacity to enact and promote policies they
would otherwise not be able to enact, such as increasing “... low unemployment, tax cuts [in favour of
labour, increased welfare spending, new investment, and, last but not least, greater economic democracy”
(Archer, 1998, 99).

%5 Arguing against this possibility, in his discussion of corporatism, Panitch claims that we should not “...
fall prey to the romantic notion that [we could solve these problems| in formulations that rhetorically
combine invocations to retain the maximum responsiveness to membership [of unions| with programmes
for further assimilating [them]| into corporatist political structures” (1981, 42-43). However, it is not clear
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Odbjection is just that, while it points to real dangers of socialist constitutionalist class-specific
political institutions, it is not a knockdown objection. We do have resources to address them, and
these resources should be a part of socialist constitutionalist experimentation. Attention to
avoiding class co-optation in the course of such experimentation is one of the challenges for

champions of this view. The case for socialist constitutionalism stands.

to me why these efforts should be romantic or rhetorical, as they are rather real problems that should be,
and can be faced, through better institutional design.
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Chapter 5

Liberal and Progressive Material Constitutionalism:

A Partial Reconciliation

Introduction

Throughout this thesis, I have argued that progressive material constitutionalism is an attractive
approach for theorizing anti-oligarchic democratic innovations conducive to egalitarian social
change. I have attempted to convince readers that constitutionalizing class-specific political
institutions of exclusive access to politically disempowered social classes, especially along the lines
of what I called the socialist interpretation, is a desirable and reasonably effective strategy. Now it
is time to address a set of important concerns that many fellow egalitarians of a more liberal bent
may have regarding its moral justifiability. In particular, this final chapter aims to reconcile my
defence of progressive material constitutionalism with some of the core normative intuitions held
by liberal egalitarians and /ot neorepublicans regarding what justice and political legitimacy require.
Starting from the premise of the moral equality of persons — thatis, what some label the ‘egalitarian
plateau’ (Kymlicka, 2001, 4) and/or ‘bedrock’ (Valentini, 2013, 177) of any plausible conception
of social justice — these theories claim that it is fundamentally important that the state must treat
these persons with equal concern and respect (Dworkin, 2002; Pettit, 2012; Schemmel, 2021; Sen,
1980). This idea is widely taken to mean, among other things, that political unities need to be
organized based on reasons that ought to be publicly justifiable to citizens, which has (at least)
three core implications. First, citizens should have access to an equal set of fundamental individual
rights and liberties compatible with everyone else’s rights, as well as a fair value such as liberties
including access to a democratic system involving an equal distribution of votes regarding public
issues (e.g., Rawls, 1971; 1993; 2001). Second, a desirable constitutional order should be one in
which citizens agree on the terms of social cooperation, as much as possible, through reasoned
consensus and impartial deliberation. Thus, a healthy democratic life should not unduly favour
the partisan views of certain groups over others, especially at the level of formal political
institutions, but rather be oriented towards pursuing the general interest (e.g., Habermas, 1989
[1962]; Landemore, 2020). Third, it is also usually claimed that such a system requires effective

institutional platforms to ensure that individuals are protected from the capacity of the state to
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arbitrarily interfere with their lives, especially from certain majorities having a constant,
authoritative say on political decisions at the expense of the rest (Christiano, 2008; Pettit, 2012).
Of course, representative authors disagree as to how to specifically realize these requirements. But
it is common to argue that a legitimate constitutional order must realize the values of formal
political equality and procedural fairness; that it should aim to promote reasoned, impartial and
inclusive deliberation among the democratic citizenry; and that it should avoid forms of public

domination and majority tyranny.

This brief characterization shows that standard liberal egalitatian and/or neotrepublican
constitutional theorizing, in virtue of its full allegiance to the value of political equality, is
committed to formally designing political unities in class-neutral terms. Furthermore, because of
the central place in which reasoned consensus and impartial deliberation occupy in their rationale,
constitutionalizing explicitly partisan political institutions seems, to say the least, undesirable. By
the same token, empowering certain majoritarian economic groups and/or classes within the
constitutional scheme could constitute a dangerous source of unchecked dominating power —
especially when citizens are said to ‘blindly defer’ (Lafont, 2020) to the political decisions of
representatives, as in the case of lottocratic political institutions, and which progressive material
constitutionalists tend to favour. However, all these intuitions seem to conflict with the
Institutionalized Class Differentiation Thesis and cast doubt on the virtues that I have associated with
it in chapters 2, 3 and 4. If true, then, it would follow that my account is incompatible with
mainstream liberal egalitarian constitutional thought and thus with a great portion of
contemporary political philosophy. Indeed, as Lafont puts it, “... the road to an undemocratic hell
might be paved by good democratic intentions” (2020, 3), and constitutionalizing class-specific
political institutions might be just one instance of such a bad journey. But I want to resist this

conclusion and explore ways to reply to these objections. How?

This chapter challenges such a conclusion by exploring separate yet interrelated arguments
against these objections. These are interrelated because they are united by a common theme.
Particularly, the salient intuition is that we should unapologetically insist on the distance between
the severely nonideal context of the justification for class-specific political institutions — i.e.,
circumstances of significant political oligarchization — and the severely idealized picture of
democratic politics that all these liberal objections advance. In a sense, these arguments use very
demanding principles of democratic legitimacy to judge these institutional forms, principles that,

while desirable, are far from being materialized in contemporary constitutional orders. As I tried
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to show in chapter 2, there are several theoretical and empirical reasons to claim that liberal
democracies are, despite their professed ‘“class-neutral” character, class-divided oligarchic
plutocracies, where the value of political liberties is unfair and political decisions biased to the

(13

interests of wealthy elites. These are badly ordered societies, societies “...regulated by principles
favouring narrow class interests” (Rawls, 1999, 310) and that lack just constitutions (Edmundson,
2017; Ypi, 2019a). Now, as several authors suggest (e.g., Shelby, 2017; Gourevitch, 2018), I believe
that the normative standards for assessing the justifiability of political practices must shift
depending on the degree of idealization in which the analysis is carried out, which in this case, is
very much nonideal. Thus, in addition to the explanatory issues discussed in chapter 1, a core
mistake of liberal constitutionalism is to apply the aforementioned values “... as limiting
conditions to severely non-ideal political and social relations” (Gourevitch, 2018, 910), while
ruling out strategies that partially transgress these values but that promise to better realize them in
time. These strategies should therefore be reconsidered. Such is the case of a plausible justification
for class-specific political institutions, namely, one that understands their desirability to depend
on their ability to gradually remove the causes of class conflict and produce more de facto
inclusionary institutional settings — i.e., what the socialist constitutionalist rationale mandates. The
road to an illiberal hell might be paved by good liberal intentions, and less liberal strategies for
social transformation are worth trying out if we are to avoid entrenching oligarchization. The
point of this chapter is, then, to reach a partial reconciliation between liberal constitutionalism

and progressive material constitutionalism.

As usual, before fleshing out the chapter’s structure, I want to clarify some important issues.
The first is that in my engagement with alternative traditions, I shall set aside conservative material
constitutionalists (against which I have already argued in chapter 1) or right-wing libertarians (e.g.,
Nozick, 1974), who care neither about distributive equality nor social domination nort, plausibly,
about constitutional oligarchization, as I understand it. Rather, I will engage in a productive
dialogue with authors who might be sceptical of my account but whose claims about what political
justice requires significantly overlap with those of the General Alternative. This is, again, the case of
some liberal egalitarian and neorepublican theories that, although different from each other (e.g.,
regarding the place of the values of equality and freedom in their internal rationales), are widely
seen to be similar both in normative terms and in their institutional recommendations. Relatedly,
something needs to be said about my association of these two traditions with the label ‘liberal
constitutionalism,” which, in chapter 1, I described as an overly reductive understanding of

constitutional ordering focused on how to protect individual rights through the counter-
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majoritarian enforcement of judicial decisions by courts. Of course, in my view, such an
association is not overall unfair — e.g., see Rawls’ (1993) praise for the figure of the Supreme Court
as a crucial institution for securing justice. But it is important to say that there is a great degree of
internal pluralism among liberals in how to understand the nature and role of constitutional
ordering, including issues of judicial review, and so on (Waldron, 1998). In any case, my focus is
on discussing liberal intuitions that are of a more ega/itarian kind, and which are supposed to rule

out the justifiability of class-specific political institutions.

Another point is that someone could argue that this whole enterprise is useless, as progressive
material constitutionalism should not be concerned with ‘morality’ at all. Rather, in this view, such
an approach should rest on sources of normativity that do not draw on moral intuitions and retain
their transformative force at the same time — e.g., as some ‘radical realists’ tend to argue (e.g.,
Rossi & Aytac, 2022). However, I think this move is incorrect. As I argued in chapter 1, there are
good reasons to claim that the idea of material constitutionalism unavoidably involves making
claims about the moral normativity of political orders. The realist suggestion is, in my view, a false
alternative: It may be useful rhetorically, but it is, perhaps unfortunately for some, philosophically
untenable. Instead of rejecting liberal morality altogether, the challenge is to show that the “...
political outlook [advanced here] is a more effective form of realization of reciprocal moral
relations between human beings than the liberal one” (Ypi, 2018, 10). This makes enough sense
of the importance of this chapter in the context of this work. Hopefully, this approach will also
improve the moral appeal of the strategies for social transformation that I have proposed thus

far.”¢

The chapter proceeds as follows. Section 5.1 briefly characterizes, and proceeds to reply to, the
three main reasons why liberal egalitarians and neorepublicans object to the Institutionalized Class
Differentiation Thesis — 1i.e. because it transgresses the values of formal political equality and
procedural fairness (sub-section 5.1.1.), what I call the Political Equality Objection; impartial and
inclusive deliberation (sub-section 5.1.2.), what I call the Impartiality Objection; and freedom as

nondomination and anti-tyranny (sub-section 5.1.3.), what I call the An#-Tyranny Objection. After

% I also want to clarify that my characterization of the liberal objections in question, as well as my replies
to them, do not pretend to be exhaustive. There are other objections liberal authors might make to my
proposals, and other ways in which those objections could be addressed. Rather, I aim to reconstruct these
objections in a plausible way and show that progressive material constitutionalism can offer convincing
replies to them. Thus, because they are central to liberal constitutionalism, we can conclude that these two
perspectives are not incompatible bedfellows at least on those grounds.
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showing that such transgressions are not as serious as they are usually portrayed, section 5.2.
briefly concludes by clarifying the scope of the argument, suggesting that we have good grounds
to maintain a partial reconciliation between progressive material constitutionalism and the views

considered.

5.1. Three Liberal Constitutionalist Objections

5.1.1. Formal Political Equality

Let me start discussing this group of objections by sketching the general liberal constitutionalist
rationale for the primacy of the value of formal political equality in their theorization of a well-
ordered political order — i.e., that, under an authentically democratic system, all individual citizens
must have a 7ight to an equal set of basic political liberties, including ... near-universal suffrage,
free speech, and the rest” (Dworkin, 2002, 1806), as well as an equal allocation of political power
in the form of equal votes on public issues (Urbinati, 2011, 168; Valentini, 2013, 188). There are
multiple reasons grounding this claim, and I do not want to expand on them here in a way that
unduly distracts us from what matters in this section. However, perhaps the most salient one is
that if we are to properly justify the coercive imposition of laws to free and equal citizens living
under a constitutional order from which they cannot voluntarily exit (Rawls, 2001, 4), we have to
make sure that each of them has an “... equal share of sovereignty in determining the conduct of
common affairs” (Cohen, 2002, 101; Schemmel, 2021, 208). Doing otherwise, the argument goes,
would fail to treat individual “... citizens gua rational and autonomous agents” (Valentini, 2013,
178) and thus violate the fundamental political liberty that should be based on a legitimate political
order. Hence, in this view, political legitimacy requires establishing conditions in which citizens

(13

can accept the terms of social cooperation in a way that nobody has “... unfair bargaining
advantages over others” (Rawls, 2001, 15), such as in the case of arbitrary exclusions from
participation in certain institutions on the basis of property (Rawls, 1997, 771). In contrast, 7f #he
constitutional order can be said to be legitimate, it must be effectively regulated by a ‘public conception

of justice’ that reasonable citizens can accept (Rawls, 2001, 5).”" It must also issue commands that

97 This claim is related to Rawls’ liberal principle of public reason, according to which ... political power
is legitimate only when it is exercised in accordance with a constitution (written or unwritten) the essentials
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do not constitute circumstances of domination (Pettit, 2012, 146),” regardless of whether these
do not fully reflect the particular, personal interests of individual citizens. Furthermore,
materializing such conditions requires ensuring that the sa/ue of political liberties must be fair, that
is, that their worth “... to all citizens, whatever their economic or social position, must be
sufficiently equal in the sense that all have a fair opportunity to hold public office and to affect
the outcome of elections, and the like” (Rawls, 2001; 149; also, Rawls, 1993, 327). Moreover, it
requires the instantiation of a system of popular control over political authority that is “

individualized, unconditioned and efficacious” (Pettit, 2012, 153), through which each citizen can
contest decisions made by representatives. All of these are basic conditions of political equality

that an authentically democratic political order, which treats citizens with equal concern and

respect, must realize.

While brief, this description explains why, for many, any plausible egalitarian conception of
democratic constitutionalism must be “... radically based on individual equality and opposed to
[...] communitarian and class-based approaches” (Urbinati, 2011; 163), which are considered to be
illiberal and undesirable zout court. But, if this is true, the normative appeal of constitutionalizing
class-specific political institutions is significantly affected. For, the argument goes, although
exclusion from participation might be reasonably permissible (with restrictions) in the context of
voluntary associations, introducing such exclusions at the level of political institutions would “...
violate the fundamental right to equal liberty all citizens should enjoy under a [constitutional]
republic” (Vergara, 2020a, 227; Urbinati 2021, 160).” Therefore, class-specific political institutions

should be rejected for procedural reasons even if they could have positive effects in countervailing

of which all citizens, as reasonable and rational, can endorse in the light of their common human reason”
(2001, 41).

98 ] take it that the neorepublican conception of freedom as nondomination (e.g., Pettit, 2012; Lovett &
Pettit, 2019) is sufficiently well-known to further elaborate on its content. Suffice it to say that, in this
conception, freedom obtains when agents are not subjected to the arbitrary will of others (which can be
constrained through violence, laws, etc.), meaning that they need to have means to secure their freedom

and control relevant constraints, whenever present.

% Along similar lines, champions of this objection suggest that such exclusions would be arbitrary because
“... [nJobody chooses to be born into a wealthy family or in a low-income one” (Vergara, 2020a, 244), and
unfairbecause, say, as it is the case in electoral class-specific political institutions — such as the one proposed
by Lawrence Hamilton (2018), and which I briefly explained in footnote 62 — ... some social groups
would have the right to elect more representatives than others, which would constitute a violation of the
principle of equal suffrage” (Vergara, 2020a, 238).
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oligarchic power. Put differently, even granting that they could “...prove beneficial to the cause
[of nonwealthy citizens and/or workers], allowing for a stronger class consciousness to emerge
among [them]” (Vergara, 2020a, 224), many egalitarian democrats deem them ...unnecessarily
contentious” (Iden7) and unjustifiable."” All these points lead to the following formulation of the

Political Equality Objection:

The Political Equality Objection. An appropriate egalitarian conception of constitutional
democracy should be committed to upholding formal political equality in all
circumstances. This is incompatible with imposing group-specific qualities on the
exercise of political rights, that is, with the Institutionalized Class Differentiation 'Thesis.
But constitutionalizing class-specific political institutions entails such a thesis.
Therefore, this strategy should be ruled out, regardless of their potential positive

outcomes.

As noted, then, the Political Equality Objection targets class-specific political institutions’
transgression of basic democratic rights and conditions of procedural fairness. That is, the
objection questions the morality of this strategy for egalitarian social change regardless of the
potential positive outcomes that it might bring about. How could a progressive material
constitutionalist perspective defend, against the view, that politically disempowered classes should

have access to class-specific political institutions?

100 In this regard, Vergara further suggests that constitutionalizing class-specific political institutions does
not even deserve to be considered a post-liberal strategy (i.e., one which partially deviates from this liberal
morality), and should rather be understood as fundamentally z/iberal, since it transgresses the “... basic
tenants of political liberalism such as individual rights and pluralism” (2020a, 120). I highlight this point
because Vergara is a central figure in contemporary plebeian constitutionalism, meaning that the political
equality objection is also embraced by “less liberal” authors, indeed by some people who are supposed to
sympathize with core tenets of progressive material constitutionalism. This is also the case of some liberal
socialists (e.g., Bobbio, 1990; Sypnowich, 1992) and socialist republicans, who claim that, unlike “...some
forms of socialism, [their normative commitments nullify the legitimacy of] temporary forms of class rule
in which non-workers [or wealthy citizens] would be excluded from political decision-making’” (Muldoon,
2019, 13; 2018; also, Thompson, 2018). And they reject these forms of class-specific political authority,
again, notwithstanding doing so conld effectively countervail oligarchic power.
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One first route of justification is stressing the great comparative relevance of producing
egalitarian outcomes over that of securing fair procedures, especially under circumstances of
oligarchization — where, importantly, exercises of political power are not expressive of public
reason, are reasonably dominating, and the fair value of political liberties does not obtain. This
route has been typically advanced by plebeian constitutionalists, who claim that, in circumstances
where the political unity attempts to assign universal formal rights to all citizens participate in all
institutions to all citizens, yes the reality is these citizens’ interests are de facto significantly
underrepresented in political decision-making, zhen we should avoid the “... temptation to
fetishize formal equality” (McCormick, 2012, 106) and rather prioritize the achievement of ...
substantive political outcomes” (I4:d. 109). Thus, not only is it not the case that the Institutionalized
Class Differentiation Thesis excludes wealthy elites from a// political decisions, but the point is that
they should be excluded only from somze, and for the sake of producing outcomes that egalitarians
should want. Thus, when the material constitutional order is such that it produces unwanted
consequences for the many, it calls for altering the political unity so it can do otherwise. Class-

specific political institutions should be vindicated on those consequentialist grounds.

However, the cost of this argument is that it talks past liberal constitutionalist intuitions —
which is exactly what I am #o# trying to do here. We must speak more directly to the intuition that
the Political Equality Objection conveys, namely, that procedural fairness should matter quite a lot
for a plausible egalitarian conception of constitutional ordering, and without overly relying on
consequentialist reasons. In other words, the challenge is to show that class-specific political

institutions can be justified o7 grounds of fairness. Let me sketch three arguments to that effect.

The first is contained in the argument by analogy that I developed in chapter 2 between the
priority of the right to strike over securing property rights (Gourevitch, 2018), and that of the
right to have access to platforms to resist oligarchic domination over the real importance of
securing de jure formal political equality — since such platforms might be necessary to de facto realize
substantively democratic relations (Klein, 2022). This argument has an outcome-based component
(i.e., stabilizing the capacity to resist oligarchic domination with the hope of producing more
egalitarian results), but it highlights the importance of securing the justified entitlement of nonwealthy
and/or working-class citizens to resist oligarchic domination regardless of their potential failure, and
thus as a matter of rght. In turn, even though access to class-specific political institutions would

not, say, produce short-term desirable outcomes, it provides a case for granting access to them on
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grounds of a right to resist oligarchic domination: It is only fair that politically disempowered

classes have opportunities to do so in such circumstances.

Yet such an argument must be supported by further considerations, as critics might still argue
that opportunities to resist domination must be always consistent with the value of formal political
equality. Thus, a second argument, due to Khaitan (2019a), consists in the claim that class-specific
political institutions are useful tools for advancing the fair value of political liberties in contexts
of widespread wealth-generated political privilege for the few — and thus speak directly to realizing
the substantive components of the value of formal political equality. In particular, because
nonwealthy citizens have insufficient opportunities to participate or influence in political decisions
(and hence are, in his words, ‘locked-out’ from these), we should create formal organizations and
mechanisms to guarantee them a modicum of political power that compensate for such
disempowerment — in this case, via access to class-specific political institutions, for the sake of political
equality. Therefore, given that a fundamental premise of liberal constitutionalism is to secure the
fair value of political liberties and that these institutions could help to do so under such nonideal
circumstances, we have reasons to value them on grounds of fairness. Democratic citizens should
therefore accept such reasons as forms to advance basic questions of political justice and

constitutional essentials pertaining to a well-ordered society, but which is not yet materialized."""

A final, third possible supporting argument related to considerations of fairness is that of
securing more working-class descriptive representation within authoritative political institutions —
e.g., parliaments (Elsdsser & Schifer, 2022) — which can be seen as a condition for political equality
under circumstances of oligarchization, as we saw in chapter 2. Put differently, under class-divided

societies, where formal political equality is transgressed, and most citizens are under-represented,

101 This helps us to address Vergara’s objections in footnote 99, according to which excluding wealthy
agents at the level of the state would be arbitrary because nobody chooses where one’s born, and unfair
because it could transgress fundamental democratic procedures, such as giving everyone equal voting
opportunities and weighs. Yet one must note that, although nobody “chooses to be born rich”, there is
reasonably (almost) always a prerogative for people to remain privileged — and, if these agents understand
the seriousness of oligarchization, they should not complain if they want to remain as such. The fact that
they cannot participate in sozze political institutions should not be a matter of justified complaint. Similarly,
if the wealthy understand that (part of) the purpose of class-specific political institutions is to correct for
the unfair value of political liberties by, for example, giving more votes to those who are currently
politically disempowered due to class relations, it seems bizarre that they would object to that strategy on
grounds of fairness — which would rather likely express as a complaint based on their already available
privilege.
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achieving political systems that more appropriately reflect such conditions to the benefit of the
under-represented requires institutions that fulfil that role. In conclusion, as long as material
relations impede constitutional orders from effectively realising conditions of full political equality,
and class-neutral political institutions systematically fail to correct such tendencies, employing

class-specific political institutions is a promising and fair strategy for the egalitarian.

Now, it is crucial to highlight that, for all these arguments to be truly convincing replies to the
Political Equality Objection in a way that establishes a partial reconciliation with liberal
constitutionalism, they must acknowledge the normatively problematic character of class-specific
political institutions — i.e., that they do partially transgress important values that well-ordered
constitutional orders should enshrine. Particularly, in this case, we must recognize that the fact
that these institutions are exclusionary and, to a certain extent, politically inegalitarian, 7s an issue,
not only because formal political equality is valuable, but also because the class divisions that
trigger the need for them are wrongful. We must recognize that a truly just constitutional order,
where citizens are treated with equal concern and respect, requires realizing conditions where
more inclusionary arrangements can be materialized without allowing for oligarchy to reign —
which not only means departing from formally class-neutral liberalism, but also from plebeian
constitutionalism. In turn, along with the socialist conception of progressive material
constitutionalism that I developed in the last chapter, class-specific political institutions must be
explicitly transitional and temporarily limited: Besides realizing other important democratic
principles, they must advance conditions in which political liberties are equal and of fair value,
something that requires eroding class relations to be effective. This was the main reason why,
coupled with the risk of these institutions to fail in showing that they are fulfilling their purpose,
I suggested that constitutionalizing class-specific political institutions should include, as a matter
of design, periodic constitutional conventions (every 10 or 20 years) aimed at evaluating their
performance — and dissolve them, via a national referendum, or a procedure of that sort, if these
are not realizing succeeding. Yet, if they db realize their ends, they should wither away, as they
would be functionally redundant. If such conditions are met, then, I think that egalitarian
democrats should downplay the force of the Political Equality Objection and change their
constitutional thinking accordingly. I submit that progressive material constitutionalism is partially

compatible with liberal constitutionalism on these grounds.'””

102 Along similar lines, Christian Schemmel (2021) has recently argued that liberal egalitarians and
neorepublicans should embrace partial deviations from political equality if that is needed, for example, to
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5.1.2. Impartiality, Inclusivity, and the General Interest

Now, as already mentioned, the Political Equality Objection is not the only reason why liberal
constitutionalists of an egalitarian bent reject the Institutionalized Class Differentiation Thesis. A
second, related source of criticism, usually advanced by deliberative democrats, attacks such a
thesis #of only because it transgresses basic r7ghts but also because it questions the idea that it would
produce better owufcomes. In particular, the idea is that a well-ordered, desirable constitutional
democracy should be committed to securing as many channels as possible for impartial and
inclusive deliberation for citizens to decide on the content of laws and that doing so would better
help to express the general interest. Again, the idea is that a truly egalitarian democracy must be
one in which citizens justify laws and policies to each other for mutually acceptable reasons
(Christiano, 2008; also, Urbinati, 2021, 155) and without pursuing personal or overtly partisan
interests as a primary motive when engaging in public matters. Thus, as Habermas has famously
put it, democratic deliberation in the political sphere should at least ideally reflect ... the authority
of the better argument” (1989 [1962], 36) and embody “... the reasonable consensus of publicly
debating” citizens (Ibid. 132). Only in such a way, this view claims, political institutions will be
truly oriented toward representing #he people as a whole and achieving policies that are in their
interest. Furthermore, by including as many views as possible in deliberative processes, political
institutions become more cognitively diverse and tend to produce better policies in the interest of the
people as a whole (Landemore, 2020; Abizadeh, 2020). Constitutionalizing political institutions of
an explicitly partisan character would not only exacerbate unnecessary socio-political antagonisms
but overall achieve worse policy outcomes — zuter alia because they would be ignorant to important
perspectives from certain individuals or groups in the polity that would help to better understand

socially complex problems.

protect basic liberal rights (and hence for procedural or fairness-based reasons) or achieve significantly
better political outcomes — even if such deviations involve transgressions of what justice requires. He also
recognizes that there “... is no algorithm for calculating how much transitional injustice one should accept
in the name of fuller political equality” (220). That said, he believes that we should adopt a presumption
for political equality, namely, that transgressing it must be a matter of strict necessity and decided with
extreme carefulness (Ibzd. 221). While he does not offer clear guidance as to how to determine such a
necessity, my view is that, when circumstances of oligarchization are significant, such a presumption can
be set aside.
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All of these elements constitute the content of what I call the Impartiality Objection. Essentially,
the idea is that, because class-specific political institutions are explicitly exclusionary, partisan and
conflict-oriented, they become less intrinsically justifiable from a democratic standpoint and
would likely deviate from achieving the common good. For example, champions of this objection,
such as deliberative democrats like Landemore, claim that the whole rationale behind
constitutionalizing class-specific political institutions seems ‘undemocratic,” ‘unattractive,” and
‘unsettling,” indeed portraying a view of constitutional ordering that denies “... the fundamental
political equality that should be at the heart of an authentic democracy” (2020, 50). Furthermore,
when class-specific institutional forms claim to be demzocratic, that is not only false but also distorts
the latter’s commitment to inclusivity. In other words, class-specific political institutions cannot be
democratic since, as a matter of principle, they can never represent the pegple but rather a certain part
of them (Ibid. 2020, 54). Moreover, we must add that excluding members from participation in
some political institutions seems to be just a bad policy choice, as it would be to choose to reduce
potentially greater cognitive diversity among representatives and, with that, better decision-making
outcomes (Ibid. 7, 1n.13) — for example, by alienating progressive elites who could be beneficial for
the causes of nonwealthy citizens and producing too-homogeneous assemblies (Vergara, 2020a,
244). There are also reasons to cast doubt on the idea that they would create mutual empathy and
solidarity (as I argued in chapter 2) among ordinary citizens and rather erode it by dissolving the
idea that the constitutional order can represent pesple (Lafont, 2020, 3). In other words, introducing
a partisan and partial element into the construction of authoritative, representative political
institutions undermines their democratic credentials and prevents them from achieving desired

outcomes (Barber, 2018, 156ff). In summary then:

The Impartiality Objection. An appropriate egalitarian conception of constitutional
democracy should promote impartial forms of deliberation as well as inclusivity
within formal political institutions. This is incompatible with constitutionalizing
authoritative institutions based on partisan aims or excluding certain groups of the
citizenry — and thus with the Institutionalized Class Differentiation Thesis. Doing so
would also plausibly produce bad policy outcomes, as opposed to more inclusionary
institutional arrangements. But constitutionalizing class-specific political institutions
entails the Institutionalized Class Differentiation Thesis. Therefore, this strategy should
be ruled out.
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How could a plausible version of progressive material constitutionalism respond to the
Impartiality Objection? A first avenue of justification is to argue against the znferpretation of democratic
deliberation at its heart and question its appropriateness for theorizing the problems at stake —
oligarchization due to class relations. In this context, one first step is to note that this objection,
as I presented it above, is based on what Mansbridge et al. (2010) have called a ‘classic’ ideal of
public deliberation, according to which legitimate and just laws should not embody “.. a
compromise between competing private interests” (Habermas 1989 [1962], 81) and reflect the
force of reasons. Now, while this idea of democratic deliberation might seem attractive in fairly
ideal circumstances, where both citizens have real chances to engage in such forms of debate and
effectively influence the outcomes of political decisions, there are good reasons to believe that it
seems naive when applied to less idealized social worlds where these conditions are not available.
Indeed, many deliberative democrats, who are also liberals, endorse alternative interpretations of
democratic deliberation including more partisan and self-interested forms of conflict and
negotiation. ' They are thus willing to relax impartiality-based constraints when assessing
democratic institutions, especially when relevant parties represented and/or participating in them
are highly unequal in terms of political and economic power (I/id., 82-83) — which is the case in
constitutional systems involving significant oligarchization.' If true, then, champions of the
Impartiality Objection would only represent a specific interpretation of public deliberation and the
constraints that it imposes in our political practices, which could be abandoned without resigning
to the idea as such. If we are keen to think that the conditions for genuinely impartial deliberation

do not apply to oligarchic plutocracies, the burden of justification is on the authors participating

103 See, for example, Jane Mansbrige’s (2010) co-authored paper with many crucial figures in the
deliberative democracy literature, who agree on this partisan-based idea, including James Bohman, Simone
Chambers, David Estlund, Andreas Follesdal, Archon Fung, Cristina Lafont, Bernard Manin and José Luis
Marti. I will largely draw from such a paper in the following discussion.

104 Mansbridge et al. (2010) point out two main reasons why this should be the case. One is due to the
need to create conditions for good deliberation, which is incompatible with power inequalities where one
group can nentralize the other. This is the case in circumstances involving significant oligarchization, as
wealthy agents can mobilize their economic power to gain privileges within the political system and impede
the results of democratic deliberation that would deny such privileges. Thus, measures that partially
transgress the classical ideal of deliberation can be justified for their own sake. The second is related to an
argument based on the value of se/f-defence (1bid, 83), namely, that trying to deliberate with others who do
not want to do so at all is pointless and allows deviations from the deliberative ideal as a result. This is
often the case with oligarchic plutocrats, and such a case gives us reasons to foreground forms of
contestation against them that are more oppositional than the classical ideal of democratic deliberation.
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in the classic conception. In the absence of such a justification, the partisan case of which the
Institutionalized Class Differentiation Thesis is, 1 believe, more convincing. The idea that we should
give more institutional weight and attention to the views of politically disempowered classes can
be made consistent with some forms of liberal constitutionalism. Their views regarding which

forms of public deliberation are admissible and valuable. They can overlap.'”

However, champions of the Impartiality Objection can still reject the classic model for democratic
deliberation and claim that class-specific political institutions would not produce the benefits that
I associate with them. Indeed, they could claim that we should retain a normative commitment to
pursuing the general interest through inclusive means, which these overly partisan institutions
would not be able to track. They could also insist that more inclusive and cognitively diverse
institutions would better realize this end. As I have discussed on several occasions, these are
complicated, empirical questions regarding the concrete benefits of class-specific institutional
forms, questions which could be appropriately decided only through real-world experimentation
with them. But, as I have also suggested, there are good presumptive reasons to believe in such
benefits and therefore push back against this part of the Impartiality Objection. One is to resort to a
topic that I have discussed in many parts of this thesis, i.e., to cast doubt on the idea that the
‘general interest’ can be achieved and/or conceptualized under circumstances of significant
oligarchization. Indeed, such circumstances are characterized by a fundamental conflict of interests
that can, reasonably, be effectively superseded only by radically changing the material conditions
that give rise to it. In addition, as far as such a conflict is in place, it seems that pursuing the
‘general interest’ through formally class-neutral institutional models only is a false alternative that
could perpetuate undemocratic relations (Young, 1990, 96-121). Indeed, if the intensity of
oligarchization is as high as I have suggested, it is strange to expect that having more formally
‘inclusive’ arrangements would produce better outcomes than otherwise. These arrangements will
keep producing elitist, pro-capitalist decision-making outcomes. And these outcomes are

unacceptable on liberal egalitarian and/or neorepublican grounds. People sharing those intuitions

105 That said, I agree with Mansbridge et al. (2010) in that, although allowing desirable, public deliberation
to include the pursuit of more partisan interests, its processes and outcomes should be generally regulated
by “... universal constraints of moral behaviour and human rights and by the particularly deliberative
constraints of mutual respect, equality, reciprocity, fairness, and mutual justification” (76). If class-specific
political institutions were to transgress these norms in an intense and repeated manner my arguments
would not support them.
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should be more sympathetic to institutional innovations (in this case, class-specific ones) that

promise potential democratic solutions to such a state of affairs.

Now, leaving aside the problem of aiming to identify and/or represent the general interest
under nonideal conditions of oligarchization, I think that there are further reasons why liberal
constitutionalists should be less sceptical about the benefits of class-specific political institutions.
One set of reasons is contained in my discussion, in chapter 2, about the analogies between healthy
workers’ unions and these institutions. To recall, drawing on empirical evidence suggesting that
the former are conducive to producing greater class solidarity leading to more egalitarian decision-
making outcomes, I argued that we should expect similar trends from the latter because of their
institutional resemblances. Thus, to the extent that class-neutral arrangements lack the anti-
oligarchic resources of their class-specific counterparts, the latter could be better equipped to
produce certain kinds of positive outcomes than the former. Therefore, while one must concede
that, sometimes, class-specific political institutions could increase social antagonisms in a
problematic way and that they are not a panacea for democratization, we should expect beneficial
outcomes from them. On the other hand, there are good reasons to relax concerns about securing
cognitive diversity. For, as I have also extensively discussed in previous chapters, the nonwealthy
and/or working class, regardless of how one wants to operationalize the category, is already
internally diverse in all realistic settings. As a consequence, class-specific political institutions are
not overly homogeneous but rather spare just a small portion of citizens’ views, a sacrifice to be
admitted by virtue of all the other benefits we have reason to think they would purport. A
commitment to full inclusivity in authoritative political institutions forecloses relevant anti-
oligarchic possibilities, and deviating from this commitment does not entail a lack of diversity.

Again, this part of the Impartiality Objection is insufficiently grounded.

Yet again, as I specified in the case of the Political Equality Objection, one crucial feature of my
account is that democratically justifiable class-specific political institutions must be explicitly
transitional and temporary. For one, granted that is it plausible to include partisan conflict in
nonideal democratic deliberation — and deviate from an overly idealized notion of impartiality as
a result — that does not mean that this state of affairs is desirable as such. Rather, my socialist
rationale for the Institutionalized Class Differentiation Thesis is based, first, on the recognition that
such contexts systematically hinder meaningful exercises of deliberation and control for the
majority of citizens, who are nonwealthy. Partly for this reason, these must be granted

opportunities to access political institutions of exclusive access to them, that is because there is a real
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problem which must be overcome. Second, in light of all the arguments provided against the plebeian
constitutionalist stance and its vulnerability to the Class Divisions Entrenchment Objection (chapter 3),
we must not reify the divisions that trigger the need for these institutions. Indeed, we must aspire
to realize political orders whereby these noxious forms of conflict are absent. Achieving a partial
and convincing reconciliation with liberal constitutionalism requires recognizing the shared end
of achieving states of affairs whereby laws are largely defined by reasoned debate among free and
equal citizens, through which the interest of the pegple, not class divided, can be conceived and
materialized. It is only when such states of affairs do not obtain, and particularly when oligarchy
reigns, that these institutions can be justified as forms of struggle against what impedes their
realization — e.g., class relations. The point is that these institutions must help us to advance those
desirable conditions and then wither away if successful. Again, I conclude that, construed in this
way, the clash between these two perspectives is not as dramatic as it initially seemed. The
philosophical basis for a partial reconciliation between this approach and liberal perspectives on

constitutional ordering becomes more stable.

5.1.3. Democratic Control Against Tyranny

The last objection that I want to consider is closely related to the former two already explained.
Sometimes labelled “... the catch-22 of republican theory” (De Dijn, 2019, 54), this argument
focuses on the importance of making sure that state institutions do not engage in public
domination or tyranny against citizens and the correlative necessity that the latter must have a
relevant degree of contro/ over the decisions that the former takes (Pettit, 2012, 167). Thus, the
point is that we should be extremely cautious with constitutionalizing institutional forms holding
degrees of authority that are too high. It also entails that we should be sceptical of forms of
political representation entailing what Lafont (2020) calls forms of blind deference, where citizens
are sald to have little control (or no control) over who represents them or what those
representatives decide — as it seems to be the case with authoritative lottocratic arrangements,
whereby political authority is just ‘delegated’ to randomly selected representatives without the
capacity to elect them nor hold them accountable through further means (I4zd. 116-1306). It also
points to the well-known problem of the possibility that the institutional scheme might create
torms of factionalism and majority tyranny, where a “...specific group trying to push through its own

interests [through state institutions] while trampling upon the interest of others” (De Dijn, 2019,

138



64; also, and famously, Madison in Federalist 10). Such a scenario occurs when it is possible to
identify, in the functioning of the political system, groups of individuals who transgress the
possibility of opposers to certain policies to change decisions (i.e., what Pettit [2012, 211] calls
‘sticky’ majorities) and thus militate against the requirement of democratic rule that everyone must
have a chance to be on the ‘winning side.” Consequently, in this view, the possibility of recursion is
a requirement of a well-ordered constitutional scheme, namely, that minorities must have channels
to contest and amend political decisions — e.g., through the availability of forums such as courts,
from which challengers could “.. expect an impartial assessment [of their exercises of
contestation| and, ideally, resolution” (Ibid. 215 — my emphasis). Otherwise, the state would neither
be able to satisfy fundamental demands of political equality (such as those discussed above) nor

institutionalise democratic control.

Now, the problem is that there seem to be good reasons to believe that implementing the
Institutionalized Class Differentiation Thesis risks producing a suitable environment for circumstances
of public domination and tyranny to emerge. Firstly, it seems to grant class-specific political
institutions too much authority, whilst being insufficiently attentive to how some of the
institutional designs it favours might entail forms of blind deference. This is the case, for example,
of McCormick’s (2011) People’s Tribunate proposal, wherein nonwealthy representatives are
randomly selected from the general population and bestowed with important degrees of
constitutional authority, thus making decisions for the rest of the nonwealthy czenry without the
capacity of the latter to control those decisions (Lafont, 2020, 114). As a consequence, even
though these representatives »zght advance the interests of the many, they also might #o# and, if
so, citizens would not have control over such decisions. Empowered class-specific political
institutions like these would thus have a status akin to that of a “... benevolent despot” (Pettit,
2012, 205). Secondly, because it aims to explicitly maximize the representation of nonwealthy
citizens’ interests in opposition to those of economic minorities, implementing the Institutionalized
Class Differentiation Thesis risks creating sticky majorities and systematically ignoring the views of
wealthy minorities, who should also be granted the right to control political decisions.'” All these

reasons create what I call the An#-Tyranny Objection:

106 For example, “... [wlhen the majority of the population decides to impose higher taxes on the wealthy
[...] that particular minority might with reason feel that this decision was taken without their approval and
that hence they are being treated as slaves whenever the tax man comes” (De Dijn, 2019, 55). If
mechanisms of democratic control are in place, the wealthy should thus be granted the possibility to
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The Anti-Tyranny Odbjection. In an appropriate conception of constitutional
democracy, all individual citizens should have access to meaningful opportunities to
exercise control over political decisions, as well as to avoid creating majorities whose
views are systematically represented at the expense of minorities. This is
incompatible with constitutionalizing authoritative institutions explicitly aimed at
significantly empowering economic majorities — and thus with the Institutionalized
Class Differentiation Thesis. But constitutionalizing class-specific political institutions
entails the Institutionalized Class Differentiation Thesis. Therefore, this strategy should
be ruled out.

How could we successfully reply to the Awnz-Tyranny Objection? To repeat, the first part of this
objection is that, because empowered class-specific political institutions, as I have construed them,
are supposed to carry excessive authoritative power, they might reasonably constitute channels
for public domination and erode democratic control. In addition, the objection targets the
flexibility of progressive material constitutionalism regarding constitutionalizing political
institutions supposedly involving forms of blind deference — such as institutions whereby
members are randomly selected from the relevant pool of nonwealthy citizens. My reply to this
initial set of concerns is twofold. First, it is important to insist on the apparent incapacity of
formally class-neutral political systems to realize these very demands of democratic control — and
rather reproduce significant degrees of wealth-generated political privilege. If this is the case, I
take it that the burden of justification is on champions of these class-neutral settings z00. Deciding
on which is a better candidate to realize democratic control would benefit from experimentation
with their class-specific counterparts, and this is a presumptive, fundamental reason to relax the

force of this objection.

Second, and, I think, more importantly, it is fundamental to note that the Institutionalized Class
Differentiation Thesis does not mandate the full replacement of existing institutional settings with
these democratic innovations. Neither does it mandate that these democratic innovations would
have unconstrained authoritative powers, and there is not much reason to believe that they would
fare worse than current alternatives. As I have explained in chapter 4 (where I also provide several

suggestions regarding how to avoid tyranny-associated risks), a convincing democratic argument

recurse to such tax decisions — and that seems to be something that class-specific political institutions
explicitly aim to avoid.
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for class-specific political institutions should claim that such platforms must work in the context
of a broader system of checks and balances. There are also several ways to mitigate potential risks
by limiting their authority according to different contexts — not least because these institutions
could fail to achieve their purpose.'’” In other words, all these tisks are contingent, and there are
many ways in which they could be mitigated. Similarly, proposals using sortition as a method for
selection are more vulnerable to issues of blind deference (e.g., McCormick’s People’s Tribunate,
because, in principle, representatives are not elected by citizens and neither can be punished ex-
post elections [Lafont, 2020, 127]). These could be easily complemented with other mechanisms
of democratic control and accountability — e.g., to put high-stake decisions to referenda, recall
them if they do not abide by basic rules of conduct, or even pre-defined political goals, such as
the remarks I have made in chapter 4 regarding decisions such property expropriation without
compensation. To be sure, this idea might find some resistance from some liberal
constitutionalists; but my view is that, if they take seriously the extent of oligarchization, they
should agree with bestowing greater authority to class-specific political institutions.'” In any case,
my argument is that these are problems that can be addressed through appropriate institutional

design.'"” And, in virtue of the anti-oligarchic promises of class-specific political institutions, the

107 To be sure, still, this does not mean subordinating class-specific political institutions to checks and
balances in a way that would de facto neutralize their power. Indeed, to take the People’s Tribunate as an
example again, if representatives of such an institution would decide to veto a particular piece of legislation,
or impeach a public official, that would of course constitute a final say on these matters. Yet, also, one
must note that it is simply not the case that such an institution holds #nlimited veto powers. Pieces of
legislation that were once vetoed could be proposed again by other institutions at further points in the
course of political life — say, in the next electoral cycle, or so. Further, impeached officials need not
necessarily be forbidden to run for office ever again. In other words, authoritative decisions of class-
specific political institutions, while binding, need not determine political life forever.

108 A further counterargument to consider in this context, due to Lafont, is that electoral checks make
randomly selected representative bodies superfluous, since if the political decisions made by those bodies
“... have to be endorsed by the citizenry or their elected representatives, then they may as well be directly
asked for their endorsement without any need for the intermediate step” (2020, 130). My view is that this
idea is too quick. Amongst other things, Lafont seems to assume that citizens would have access to enact
the political decisions suggested by lottocratic assemblies in their absence, which is not obvious at all.
Rather, electoral checks might be appropriate to ensure the democratic credentials of some politically
authoritative decisions that, without proper institutions in place, would not be available for citizens to
assess. Electoral checks are not superfluous — and there are non-electoral checks that could also mitigate

problems of blind deference.

109 Related to this issue, I find it illuminating to point out that, in The Pegple’s Terms, particulatly in a footnote
discussing the problem of majority tyranny, Pettit himself claims that his theory of republicanism does not
suggest that “... the status quo in most democracies is pretty well OK” (2014, 217, n. 34). Rather, he
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context-dependent exercise of thinking about how to compose them in an effectively democratic

direction is, to reiterate, worth considering.

Let me now tackle the second part of the Ant#-Tyranny Objection, i.e., that constitutionalizing
class-specific political institutions would invite the creation of sticky majorities suppressing the
democratic right of economic minorities to have meaningful opportunities to shape political
decisions. Additionally, the objection suggests that progressive material constitutionalist
arguments are prone to deny economic elites the possibility of recursion to political decisions that
they should be able to contest, and thus with basic requirements of democratic control. But again,
these problems are contingent, not necessary, and my account has several resources to solve them.
As usual, one first aspect to consider in this context is that class-specific political institutions are
only justifiable under circumstances of constitutional oligarchization. Yet such a context is,
somewhat paradoxically, characterized by the presence of sticky mznorities, namely, economic elites
who do not allow for the interests of the many to be on the ‘winning side.” Further, the latter often
lacks meaningful channels for recursion — e.g., vis-a-vis the tendency of courts to rule in favour
of the rich and reproduce economic inequality (e.g. Gilman, 2014). They thus lack unconditional
access to the channels of control that liberals suggest every legitimate constitutional order must
realize. Accordingly, the situation presented by the Aw#-Tyranny Objection seems to be, in this case,
inverted: In the relevant nonideal circumstances under discussion, by tracking the interests of
economically advantaged, sticky minorities, formally class-neutral political orders tend to
systematically deny ordinary citizens many policies that would be to their benefit. Access to
empowered class-specific political institutions could exactly help to redress this dynamic, that is,

to minimize tyrannical oligarchic power and create conditions for meaningful democratic self-rule.

All being said, I find it important to end this discussion by mentioning a more general issue
that, in a sense, speaks to the three objections that I have considered here. And such is that
progressive material constitutionalism’s siding “... with an agent of change [i.e. plebeian,

nonwealthy citizens] in a political struggle against agents of injustice [i.e. the wealthy]” (Laurence,

suggests that realizing a republican ideal certainly requires institutional innovations and recognizes that it
might require radical measures, explicitly mentioning McCormick’s People Tribunate — with which,
moreover, he claims to have no “... necessary divergence” (Idem). There is, however, no explicit intention
in his book (and, to my knowledge, in his work more generally) to argue for class-specific political
institutions, nor anything alike. In fact, the word ‘class,” socio-economically speaking, is almost absolutely
absent in his theoretical production. I find this absence, quite obviously, a flaw.
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2020, 9, n.23), as well as its commitment to favouring processes of class formation, might still be
seen by liberals with extreme caution. For example, progressive material constitutionalists’
prioritization of the views of the economically disadvantaged, at the level of political decisions,
over those who are not, whenever oligarchization is in place, might seem anti-pluralistic and
therefore undemocratic. Such would also be the case because it is based on certain views regarding
how to organize economic relations, particularly in its opposition to states of affairs where these
relations translate into great power differentials over political and social life. To put it differently,
liberals of a more proceduralist bent would plausibly object that these positions are unduly biased
towards the economically disadvantaged, as well as that they impose contestable and substantive
conceptions of justice to citizens — which should rather consider everyone’s views in a process of
contestation and debate. They could further insist on the dangers of entrenching class divisions
(and producing sticky majorities) by constitutionalizing class-specific political institutions — a topic
that I have discussed repeatedly. In my view, if liberals stubbornly insist on these aspects, our
paths, as egalitarian democrats, must diverge from them. For not only we must recognize our
involvement in a partisan political project, namely, that we db want to advance a certain conception
of how a constitutional order should be. If liberals are also egalitarians, nudging democratic
processes to achieve that end should not be seen with too much suspicion: Doing so is, in my
view, just a matter of intellectual and political honesty. Furthermore, while the strategy for social
change that I am advancing does entail the risk of entrenching class divisions, there are many ways
to mitigate such a risk in the transition towards a more democratic, non-oligarchic future — as I
extensively explained in chapter 4. What does not follow is that class-specific political institutions
necessarily entail a permanent transgression of formal political equality, impartial deliberation, or
democratic control. Rather, they could help us to cure our constitutional orders from the tyranny
of wealth and capitalist compulsion. When all this is considered, all of these liberal objections lose

much of their initial plausibility. Their force must be reconsidered by those who advance them.
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5.2. Conclusion

I have argued that liberals of an egalitarian mindset should be less reluctant to the idea of
constitutionalizing class-specific political institutions. Especially, once we situate these in the
nonideal context of oligarchic and class-divided societies, while conceiving them as transitional
platforms aimed at helping to realize political orders wherein citizens are genuinely treated with
equal concern and respect, we can strike a reconciliation between liberal and progressive strands
in material constitutionalism. The values of political equality, impartial deliberation, and
democratic control are all fundamental for an appropriate conception of a constitutional
democracy. I thus concede that class-specific institutional forms are normatively problematic and
cannot be compatible with a just political system. But, against the backdrop of significant
constitutional oligarchization, and because of their promising capacity to correct such a state of
affairs, these are attractive and justifiable. Egalitarian liberalism can learn from these materialist

intuitions without abandoning its core foundational principles.

All being said, much more work needs to be done to provide a complete reconciliation between
these perspectives. One such reason is that, as already mentioned, ‘liberal constitutionalism” does
not represent oze body of thought (Waldron, 1998). For example, some people might attach more
importance to one of the values I have discussed in comparison to others. They could also
conceive competing values which are incompatible with my account as central, such as the idea of
private property over productive means. Thus, while my account is admittedly not exhaustive, and
is rather aimed at illustrating how progressive material constitutionalism could reply to objections
of this kind, achieving theoretical completeness would require more detailed and fine-grained
discussion — e.g., targeting representative authors in a more specific way, considering other
important values, institutional practices, and so on. Furthermore, many of my arguments are
largely empirical and their strength cannot be decided at the level of abstraction that they operate
alone. For that reason, I do not expect to have fully convinced liberal egalitarians and/or
neorepublicans; neither those who are more sympathetic to these ideas, nor those who are
sceptical. But I do hope that they can now see better why they are appealing. And that such an
appeal will affect, in turn, our willingness to try them out in our struggle against oligarchic,

plutocratic, unjust, illegitimate, constitutional orders.
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6. Conclusion

Vindicating Progressive Material Constitutionalism

I have argued that progressive material constitutionalism, specifically along the lines of what I
called the socialist conception, offers attractive conceptual and normative resources to theorize
and remedy the oligarchic tendencies of modern constitutional states. My key aim was to defend
the claim that constitutionalizing class-specific political institutions, with explicit egalitarian aims
and temporal limits, is an interesting idea for advancing more meaningfully democratic futures.
Embracing the Institutionalized Class Differentiation Thesis, 1 proposed, would not only help to
dismantle the false belief that these systems are de facto class-neutral but would also make more
visible its class-divided nature and politically empower marginalised socio-economic classes.
Making sense of these ideas has taken us over a wide terrain, from the defence of the idea of
material constitutionalism as a general approach in democratic constitutional theory (chapter 1);
to the reconstruction of the main tenets of progressive material constitutionalism, as well as the
main normative and empirical reasons showing why class-specific political institutions are
desirable (chapter 2); from the consideration of the strengths and weaknesses of plebeian
conceptions (chapter 3), to the defence of the comparative normative superiority of the socialist
one (chapter 4); from offering reasons to be sceptical about the claims that constitutionalizing
class-specific political institutions is unduly utopian, would necessarily trigger harsh forms of
conservative reaction, and/or be co-opted by capitalist structures (chapter 4); to taking into
account several questions in normative political philosophy as to why liberal constitutionalists
ascribing to a broadly egalitarian project should be less sceptical about this strategy for social
reform and be motivated to seriously consider it (chapter 5). As a result, my argument has been
that the conjunction of all these features gives us a compelling account regarding how class-
specific institutional forms could help us to better realize the values that, unfortunately, many so-

called democratic political systems are supposed to enshrine but that they currently do not.

Where does this argument leave us? Should we be happy with it? At this point, I expect that its
content is clear enough and that it is not necessary to summarize it again. So, by way of conclusion,
I want to address two questions and show why, particularly regarding the second, our reply to it
must be ambivalent. On the one hand, the next section (6.1.) will briefly summarize the most

significant reasons why, I think, it is attractive and carries important consequences for democratic
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constitutional theory and practice. The final section (6.2), on the other hand, fleshes out several

limitations of my account and how these limitations open several avenues for future research.

6.1. Benefits and Consequences of the Argument

The attractiveness of Material Constitutionalism and the Politics of Anti-Oligarchy can be summarized by
the fact that, as announced in its Introduction, it is the first systematic account in the canon of
normative political theory focused on the meaning and value of progressive material
constitutionalism. This brings a number of correlated theoretical benefits. One is that, against the
backdrop of the scattered character of current debates about the meaning of this approach, it
offers a fundamental set of resources for festing its quality. It equips us with new fundamental
distinctions, with clearer and more ordered arguments in its favour and fleshes out many of its
shortcomings. Accordingly, theorists interested in expanding on progressive material
constitutionalist arguments, but also in attacking them, should welcome this work. Now, of
course, the point of this thesis was not only to offer a new framework, but also to defend it by
showing that it can solve many crucial problems that exercise democratic theorists — in particular,
that of constitutional oligarchization. The thesis engages in extensive arguments showing that
formally class-neutral liberal democracies are strongly bound to oligarchization, that
constitutionalizing class-specific political institutions helps to redress such tendencies, particularly
along the lines of a socialist interpretation, and to realize essential democratic values as a result. It
develops these arguments in a non-self-serving way and considers several dimensions, normative
and empirical, that, thus far, have been neglected by champions of constitutionalizing class-
specific political institutions. All of these ideas should, therefore, not only be clearer but more

appealing to egalitarian democrats.

If I am right about these benefits, the arguments of Material Constitutionalism and the Politics of
Aunti-Oligarchy should have several consequences for future debates in democratic and
constitutional theory. For one, it would mean that we should pay greater attention to questions of
economic organization and design, and in a way that does not treat these questions as if they were
“exogenous” to the issue of how to realize meaningfully democratic forms of socio-political
organization. It should also nudge us to seriously think about non-reformist reforms and

democratic innovations in connection to questions of social class. It would mean to downplay
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conservative or overly moderate positions that impede us from experimenting with such reforms.
And it should bring the theory and practice of movements for emancipatory transformation to
address questions of constitutional ordering, motivating them to be genuinely interested in
creating authoritative platforms for those who currently lack political power. Or, at least,
champions of this view, like me, would expect to see these consequences increasingly reflected in

the work of others who might be, after all the reasons I have provided, more sympathetic to it.

6.2. Limitations and Future Challenges

Yet more work remains to be done. Not least because the object of study of a theory of
progressive material constitutionalism is very broad and highly complex. This is also the case
because a better account of it should include many aspects that I have not considered here. I thus
want to end by fleshing out an important group of limitations that, in my view, must be recognized

and amended in future research.

The first group of questions have to do with questions of theoretical zncompleteness. By that, 1
mean the potentially limited and under-described character of the empirical and normative
premises that my argument is built upon. Regarding the former, empirical kind of premises, some
people could object that the whole diagnostic of widespread constitutional oligarchization is
overly dramatic, or that the picture of class relations operating at the core of my work is not
elaborated enough. Others might still be sceptical regarding the anti-oligarchic effects that I
attribute to class-specific political institutions, not least because I have not sufficiently engaged in
detailed institutional design. My arguments could also be said to rest on an overly optimistic
attitude towards ordinary citizens’ average capacity to enact good political judgement — and so we
could go on. Put differently, it might be objected that many real-world aspects of the theory I am
offering are not substantiated adequately, either the ones that I just mentioned or other potential
hypotheses. My reply to this concern, which I have partly discussed in other chapters is that, to
convince these sceptics, progressive material constitutionalists would have to integrate more
empirical literature addressing specific pressing issues. A better perspective would also need
further experimentation with class-specific political institutions, something which requires
addressing context-specific questions of institutional design. Now, because social-scientific

research is ever-evolving, such an enterprise must be open-ended. It follows that progressive
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material constitutionalism cannot ever be fully complete in empirical terms. But it can be wore

complete, and that is a regulative ideal that should guide its theoretical development.

Such incompleteness also affects the normative components of my account and its institutional
recommendations. One central locus of this issue regards the content of the General Alternative,
which should be more thoroughly elaborated. For example, as recognized by the end of chapter
5, under-specification plausibly affects the degree to which my arguments might convince liberal-
minded egalitarians reluctant to accept the consequences that I relate to this vision of democratic
constitutional ordering. They might also think that other values should be discussed at length to
achieve a better reconciliation between these views — e.g., the value of private property. Such is
also the case regarding the understanding of economic justice and the institutional conditions that
are at the heart of the General Alternative. Better accounts should unpack and discuss such
conditions. Still, at the high level of generality and depth that my account operates, these questions
of incompleteness and under-description are not defeating. To repeat, my aim has always been to
show that the theory works on that level of generality, and only once all the caveats and empirical
claims that I have introduced are considered. Moreover, because my focus has been on justifying
a particular solution to constitutional oligarchization in the mode of nonideal theory, the point
was never to fully flesh out a full conception of justice and its institutional prescriptions. My view
is that progressive material constitutionalism, while incomplete, still represents an intuitive and
plausible vision with concrete resources for fighting constitutional oligarchization — especially in
its socialist interpretation. But more engagement with literature and philosophical argumentation

addressing them is needed and desirable.

A second, broad group of limitations regards the worry that my account engages in bad
idealizations in the context of producing a convincing justification for constitutionalizing class-
specific political institutions. I think that such a worry can broadly apply to my account in the
form of two general sub-sets of considerations. The first regards my understanding of citizens’
political disempowerment and its causes. A clear sense in which this is expressed, I believe, is by
looking at how I spelt out the very definition of ‘citizens.” To recall, in the Introduction, I
stipulated that such a category should encompass everyone living within a given jurisdictional
system, that is, including people such as undocumented migrants. The reason for this
methodological decision was to maximize simplicity and avoid addressing a whole range of
extremely complicated questions associated with the ethics and reality of migration. Yet these

questions are crucial. Not only it is obvious that undocumented migrants are #of considered full
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citizens under existing liberal democracies. It is also a status that is, obviously, a high factor of
political disempowerment for these people. Thus, operating with the false hypothesis that they
are considered citizens distorts the theoretical and practical challenges of tackling oligarchization.
For example, all things equal, if not addressed, limiting the scope of participation to those who
are currently considered citizens in most liberal democracies would de facto impede nonwealthy
and/or working-class undocumented migrants from participating in class-specific political
institutions. But this is not the only problem. Bracketing these aspects of the question is, very
plausibly, also a limitation for achieving a more convincing form of class analysis, since the class
phenomenon is significantly shaped by international labour markets — and vice-versa (Ypi, 2010).
To the extent that progressive material constitutionalism seeks to politically empower
economically disadvantaged classes, not considering issues of migration and citizenship is a
serious limitation on the grounds of my theory’s internal purposes. This also applies if we bracket
the disempowering effects of gender and patriarchy, as well as other forms of oppression, such
as racism. On several occasions, I have mentioned my belief that these dimensions are crucial
factors of political disempowerment (e.g., Wills, 2018), which are often extremely intertwined
with class relations, and that should be redressed as a result. But what are these connections, mote
precisely? And how should they be conceptualized in the context of theorizing and designing
emancipatory class-specific political institutions? Integrating the long-lasting contributions that
many authors have made in these debates is a major challenge for a more convincing theory of

progressive material constitutionalism.

The second sub-set of questions related to bad idealizations is directly related to my focus on
the modern state as a means of political empowerment. In a sense, the issue is that, while I have
recognized capital flight and the znfernational nature of capitalism as a main cause for
oligarchization — particularly in its structural form, as I specified in chapter 2 — the worry is that,
because “... inequality within states is a function not only of the domestic policies of the state, but
also of the normative and regulatory structure of the international order” (Khaitan, 2019a, 542;
570), constitutionalizing class-specific political institutions should focus on how to change the international order.
In a sense, the point is that the argument should more seriously address the need for thinking
about how this kind of democratic innovation would work in the context of international law —
L.e., the real context in which it would operate — and also how it could more specifically tackle
challenges of capital flight in the context of the globalized world economy (e.g., Rodrik, 2012;
Bennet, 2021). These challenges could be met by showing, and arguing, that my non-reformist

reform would require international cooperation between states to be effective, that is, that they
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should constitutionalize class-specific political institutions in tandem. These are fundamental
questions to be addressed. That said, I still believe that the interest of focusing on the state is not
defeated by this aspect, not least because it remains a fundamental locus for social transformation
(Khaitan, 2019a). It is also the case because, directed in certain ways, it can be a means to erode
the basis for capital flight — e.g., if it constitutionalizes institutions aimed at reducing the role of
private investment in defining political decisions (Furendal & O’Neill, 2023, 15). But one must

recognize that such a focus is limited. It must be expanded.

The final, third group of limitations is, I think, contained in the way in which Material
Constitutionalism and the Politics of Anti-Oligarchy addresses questions of political agency. 1 have
repeatedly tried to make it clear, in almost all of the chapters, that progressive material
constitutionalism is not committed to the view that constitutionalizing class-specific political
institutions is s#fficient to realize its ends and would require the support of transformative agents
of change, such political parties, democratic trade unions, and progressive social movements. Yet
more must be said about ow the type of non-reformist reform that I have explored should be
concretely related to these agents. Because the theory seeks to contribute to a theory and practice
of egalitarian social change, one must ask: Which are these concrete agents? How would they be
included in class-specific political institutions? What would be their more specific role within them
and in their design? All of these, and more, are eminently political, context-specific questions that
everyone interested in realizing the aims of progressive material constitutionalism must try to
address. But these are also questions that a #heory, which aims to be practical, must focus on in a
more active way than I have done. Engaging with them is what an effective politics of anti-

oligarchy, part of the title of this work and one of its fundamental purposes, requires.
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