The London School of Economics and Political Science

THE LEGAL CONSTRUCTION OF CHILDHOOD
IN THE ISRAELI-PALESTINIAN CONFLICT

HEDI VITERBO

A thesis submitted to the Department of Law
of the London School of Economics and Political Science
for the degree of Doctor of Philosophy

London, July 2012



DECLARATION

e  The copyright of this thesis rests with the author. Quotation from it is permitted, provided that
fill acknowledgement is made, This thesis may not be reproduced without the author™s prior
WIIITen Consent.

o [ cemify that the thesis [ have presented for examination for the MPlulPhD degree of the
London School of Economics and Political Science is solely my own work.

« Iwarrant that this authonsation does not. to the best of my belief, infinge the nghts of any
third party.

s [declare that nry thesis consists of 93 423 words.

o | can confirm that Chapter 1 of my thesis was copy edited for conventions of language.
spelling. and grammar by Mwmay Proofs.

ACKNOWLEDGMENTS

This thesis is dedicated to Emilv JTackson., Niki Lacey, and Jenny Kuper, for their invaluable
guidance and support

This project has been made possible by the penerous fimding of the LSE Law Department, the LSE
Middle East Instinnte, and the Anglo-Tsracli Association



ABSTRACT

This study examines how Isracli criminal law and its HRO (human rights organisations) crifics
conceptealise and construct childhood in the OPT (Occupied Palestinian Territones), and what the
socio-legal implications and sigmificance are of their conceptualisation and comstuction of
childhood

The first portion of this thesis, comprising of the first two chapters, lays the foundations for the
chapters that follow. Chapter 1 explains the research framework, analyses the relevant existing
literamure, discusses the research methodology and sources, and provides basic backeround
information. Chapter 2 provides the legal framework for this smdy. by reviewing the Israeli
stamutory law applicable to child offenders in the OPT.

The next three chapters mvestigate three central aspects of the relationship between law and
childhood i the OPT: the age of child defendants (Chapter 3}, the spatial separation of child
offenders from their elders (Chapter 4), and child-related trauma (Chapter 5). These chapters
analyse legal and HRO discourses and practices concerming these issues, explore their socio-
political context, examine the factors and conceptions that inform these discourses and practices,
and discuss their symbolic and practical implications — in the Isracli-Palestimian context and

beyond.

The final chapter summarises the research findings, and discusses four meta-themes which are
interwoven throughout the previons chaprers: the spatio-temporality of childhood., the boundaries of
childhood, the construction of adulthood, and the use of the child as a sonrce of evidence. The
implications and contribution of this smdy are explained. in light of these findings and analysis.
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CHAPTER 1

INTRODUCTION

1. THE RESEARCH TOPIC

“Childhood™, sociologst Nikolas Rose claims, “is the most intensively govemed sector of personal
existence™." Others argue that the social significance of childhood has increased through the past
few decades.” Put more cautiously, most contemporary societies are preoccupied, in different ways,
with issues that are framed as conceming those whom society classifies as “children”, and these
children are subject to potent forms of social control (although this does not necessarily mean that
society pays due attention to children’s experiences and circumstances).* Law is arguably one of the
main regulatory devices that shape childhood *

This study examines the relationship between childhood and law in the OPT (Occupied
Palestinian Temitones). How do Israch cnminal law and its HRO (human rights orgamisations)
crifics conceptalise and construct childhood m the OPTT And what are the socio-legal implications
and sigmificance of their concepmalisation and construction of childhood? These are the main
research questions,

Before delving into the details of this study, some prelmunary explanation is in order abont
the framing and importance of the research topic, as well as necessary background information.

! NEOLAS ROSE, GOVERNING THE S0UL: THE SHAPING OF THE PRIVATE SELF 121 (2md ed., Free
Association Books, London and Mew York, 1999,

DavVID ARCHARD, CHILDREN: BEHGHTS & CHILOEOOD 31 (Foutledge, Mew Yok, 1993): ALLSON JAMES,
CHRIS JENES AND ALAN PROUT, THEORIZING CHILDHOOD 5 (Polity Press. Cambridge, 1998),

Jo Bridgeman aind Damiel Monk, Srvoducnon Refectians on the Relotionship Betwesn Femintsm o
Ol Lenwe, i FEMENIST PERSPECTIVES ON CHOLD Law |, 3 {Jo Brdgeman and Daniel Mok eds.,
Cavendish, London and Sydney, 200400; CHRIS JERES, CHILDHOOD 103 {Znd ed., Routledge, Mew York,
2008). Seg alse ARCHARD, sypra note 2 at 10; JAMES, JERES AND PROUT, sapea note 2_at 27-28. 71 On
children’s marginahisaton and “disempowenment™ In contemporary society see, e.g., JAMES, TENES AKD
PROUT, suporer twote 2, at 40, 107, 211, For an exangle of attempts to conceptialize clildren as “beings"
rather than (only) “becomings™, 1.2., as competent social agents meher fthan merely meomplete adudte-fo-
be, ree Emma Uprichard. Chaldven s ‘Befng and Becewings " Chillaven, Clildiaeod and Temporalite,
21 CHILDREK & SOCETY 303 (2008),

Allison James, Pemivy Curtis and Joana Birch, Care and Corrrod i tie Comsnnciion of Childres s
Citizenslhip, v CHILDREN AND CTTIZERNSHIP 53, 88 CAntoasella Invermuzzi and Tane Williams eds.. Sape,
London and Thousand Oaks CA, 2008,



I.fm), The research framework

This stdy analyses discourses and practices which have taken place in, or directly refer to, a
particular geographical setting: the OPT — namely the West Bank and the Gaza Strip.”

Onr timeframe is from 1967 (the beginning of the Israch occupation) onwards. However,
most attention will be given to the past decade; this allows a focus on relatively recent
developments, but also stems from practical constraints (explained below).®

Our main legal framework is that of the Israeli law applicable to child offenders in the OPT
— i<luding both Palestiman children and Isracli (Jewish) settler children. With regard to the legal
reatiment of Israeli settler children, we will focus on a particular context: Israels “disengagement™
(pullout) from the Gaza Strip in 2005, which inclnded the withdrawal of Istacli atmed forces and
the eviction of Isracli settlers from this ternitory.” This context was mitially chosen for pragmatic
reasons (described below).* but our discussion benefits from its relative similarity to the
circumstances of Palestinian child offenders under Istachi law: both groups of children are relatrvely
large.” and their offences were aimed against Isracli policies, practices, and/or amned forces.

As regards institutional framework, the “protagonists™ of this smdy are the Israch legal
system and its HRO critics. With respect to the Istacli legal system, we will focus on three legal
“sites”, details of which will be provided later:™ (a) Isracli military courts, in which Palestiman
residents of the OPT are tried according to Israch malitary criminal law; (b Israchi civil conrts, in
which Isracli settlers are wmied in accordance with domestic Isracli criminal law; and (c) Isracli
parliamentary committees. The HROs 1o be exammed specialise in the OPT and'or mn children®s
rights, and comprise Palestinian. Isracli. and intemational NGOs (non-governimental organisations),
intermational limman rights bodies (e.g.. the UN Committes on the Rights of the Child), and legal
clinics in Israeli higher education instimtions. Details on the HROs that are mentioned in the

' O thee corrent legal-political stams of the Gaza Strip see fiffa motes 6364, &7-69 and acoompanying

et

Jiefia texi acooinpairying notes 210, 227 awd 235

Om the “disengagement” see ENCYCLOPEDNA OF THE ISRAELI-PALES TINIAN CONFLICT 713=717 (Cheryl

A, Bubenberg ed., Lynne Rienner, Boulder OO, 2001}, Abour £.000 senlers were evicted, inelhiding

about 3,400 children, Research and Information Centre of the Kisesset, The Goverrmenial Dreotmed of

the Children of thase Evicled fram Gush Karif — a Follow-up Repors 3 (2009 (Hebrew), available ar
hitpeforerw knesset gov il ' datapd P02 257 pdf

Ifra text accompanrying note 227,

*  Thsee hundred and fifteen Isrseli children were charged with offences against the backdrop of the
“disengagement”, Jnfra note 343 and accompanying text. In recent vears, Iszael 15 estimated to have
brought to trial around 700 Palestinian cldldren froo the West Bank {excluding East Jernsalen) each
vear; in the past, the incarcerafion rate reached as hugh as more than two percent of all Palestinian
clildren in the OPT. fufia notes 350, 385 and accoinpainying text.

" For specific details on the law relating 1o child offenders. see Chapter 2 and Appendix 3. On the
parliamentary comanittess see ipfra text accompanying motes 230231,
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dissertation are provided m Appendix 2, and the importance and relevance of HROs for this
research will be explained shortly."!

Thematically. our discussion will revolve around three main foci: the child defendant™s age
{(Chapter ), the spatial separation of child offenders from their adult counterparts (Chapter 4), and
representations of child-related tramma (Chapter 5). These themes were chosen for three reasons:
First, they occupy a central place in the texts and practices of Istacli law and its HRO critics
relation to children in the OPT." Second. these themes raise interesting theoretical questions. And
third, they have the potential to broaden the scope of existing academic and public discussion — in
terms of content (i.e., these important themes have not received due amention)” and concepiually
iie. these themes evince complexities which challenge some conventional can-:eptinns}.”
Interwoven thronghout these themes are important meta-themes, which Chapter 6 will tease out and
discuss: the spatiotemporality of childhood, the boundanes of childhood, the construction of
adulthood, and the wse of the child as a source of evidence.

1., The tmporrance of the research ropie

The OPT 15 a promising setting in which to explore childhood, law, and ther relationship, If we
define a chuld — provisionally and doubtfully — as any person under the age of 18 years, most people
residing in the OPT (53 percent of Palestinians™ and about a half of Istacli settlers'®) will appear to
be “children”. The OPT population is significantly younger than populations in the Global North"’
and within Israel proper.”® Bevond their demographic weight. children have played key socio-

n

. Jigfier text acomnpainying notes 34-47.
1

“Central place™, here, should not be reduced to gquantiative terms, OF GILLIAN ROSE, VISUAL
METHODOLOGES: AW INTRODUCTION TO THE INTERPRETATION OF VISUAL MATERIALS 157 (2nd ed.,
Sage, Los Angzles and London, 2007) (“the mwst important words and images may not be those that
accir st often’). Methodologically, after identifyusg key and sub- theanes. [ retisised 1o the pronsary
sonrces and looked for opposife themes.

O the neglect of these themes in the existing child-centred legal lrerarure see fyfiv note 139 and
T have chaiygped aid nsodified the above themes several tunes durng the wiiting of tas dissertation, on
the basis of new empimcal finddings and new theoretical mzights, On the methodology of this project see
e fext pecompanying nofes 173-247

* Menachem Klein, The Intifoda: The Young Generation i the Fromr. in PROTECTION OF CHILDREN
DURING ARMED POLITICAL CONFLICT: A MULTIDISCIPLINARY PERSPECTIVE 45, 45-46 (Charles W,
Cireenbanm et al. eds., Hart, Oxford, 2006).

Forty-six percent of Istach settlers are under-18-year-olds, The Ismael Central Burean of Statistics,
Selecred  Date for  Iwtermetional  Child Dey 20 Q20087  (Hebiew). avaliolde  af
bt/ wwew ] chs, gov il reader newhodact hodaa_temglate tmiThodaa=2008]1 1225,

For exangple, in the UK. uinder-20-year-olds comprize 25 percent of the population. Office foo Mational
Statistics, Cevisus i {2001), mvaiinble ef
hitp:ferwow statistics. gov. uk’'censns 200 DUpop2 00 LianitedEmgdom.asg,

¥ About 33 percent of the Israeli population is under 1&. The National Couneil for the Child. 4 Collection
aof Dafa from the Awrwal Children jo frael—-2000° 1 (2009} (Hebrew)., ovwifable ar

1w

14

17
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political roles in the Isracli-Palestinian conflict, symbolically and practically.” Furthermore, the
legal constrection of childhood affects “adults™ no less than it does “children™, as Chapter 6 will

explain at length. ™

Law is a particularly apt arena in which to examine the construction of childhood in the

OPT, due to the legalistic nature of the Isracli occupation:™ Istacli authorities tend to rely on law as
a basis to undertake and justify their actions in the OPT.* Furthenmore, since its inception in 1967,
the Isracli occupation has been shaped and directed by Isracli lawyers and legal institetions. ™ The
Isracli malitary conrts, in which Palestinian residents of the OPT are tried (and which are at the heart
of this smdy), have been particular]ly central in this respect. These couns hold tens of thousands of
hearings each j.rea:.:" and are, in the words of sociologist of lnw Lisa Hajjar.

1w

hitp:forwow elildren erg. il FilesFileLeket?a S hnaton 2004 doc. This figure exchedes non-citizen
children, 74 percent of whom reside m East Jemsalem:. &, at 2

Loni A, Allen, Marfyr Bodies v five Medie: Hunan mights, nestheics, awd te politics afimmeduation mm
e Palesrintan initifads, 36 AMERICAN ETHNOLGGIST Lol Lo6 (20090, Bran K. Barber, Pofifical
Fialence, Socinl Integration, and Fourh Fivctfonmg: Palestingar Youth from tive fnfifada, 29 JOURNAL
OF COMMUNITY PASYCHOLOGY 259, 260 (2001 ); JoHN COLLINS, OCCUPED BY MEMORY: THE INTIFADA
GENERATION AMD THE PALESTIMIAN STATE OF EMERGENCY 2, 11-14, 17-20, 33-74 (New York Press,

Wew York and London, 2004, Danizl Dor, “dArafaf Has Decided to Sacrifice Islwael *; The Tntitada
Childvar fa the foraell Press, in PROTECTION OF CHILDEEN DURTNG ARMED POLITICAL CONFLICT: A
MULTIHSCIFLIMARY PERSPECTIVE 257 (Charles W, Greenbawm ot al. eds., Hort, Oncford, 2006
Jomathany Kuttab, Tie Children s Revolr, 17 JOURNAL OF PALESTINE STUDIES 26 ( 1988); NEW PROFILE -
THE MOVEMENT FOR THE CTVIL-IZATION OF [SEAELI SOCIETY, CHILD RECRUITMENT IN [SRAFL [20&4}.
availolle ar hitpySeww newprodile org'datafoploadsichild_sobldiers/englisl pdf: Julie Peteer, Mole
Fender and Rifwals of Resistance in the Palestinian Infifada — A Culmwral Politics of Fiolence, fn
IMAGINET MASCULINITIES: MALE IDENTITY AND CULTURE IN THE MIDDLE EAsT 103, 113, 117 (Ma
Ghowssonb and Emma Smelar-Webb eds., Saqi Books, 20001 DAVID ROSEN, ARMIES OF THE Y OUNG;
CHILD SOLDIERS TN WaAR AND TERRORISH 91-131 (Entgers Universary Press, Mew Brnmswick ™1 and
London, 2005); Sy Sait, Move Palestinian Children Fovfened Their Righiz?, 35 JOURNAL OF
COMPARATIVE FAMILY STUDIES 211, 211-213 {2004).

Iifra text accompanrying notes 10G-104%,

Characterising the Israeli occupation as legalisie differs from determuining its legality. L1sa Hafag,
COURTING CONFLICT: THE [SRAELI MILITARY COURT SYSTEM IN THE WEST BANE aNDAZA 4, 17, 218-
219, 248 (University of Califoonia Press, London, 2005). OF Oma Ben-MNaftali, Aeyval M. Gross and
Keren Michaeh, Hiegal Qcoupation: Frammg the Qcenpied Palestnmion Terrvitory. 23 BERKLEY
JOURNAL OF INTERMATIONAL LAW 551 (2006,

George E, Bisharat, Counrfing Justice?™ Legifimafon i Lewvering smder Isvmels Qocugnriion, 20 LAW &
SOCIALINGUIRY 349, 3449, 352353 390 (1995 HAITAR. s nodie 21, a1 27-28_ 49-61, 129, 233-236,
243=244, 247-248; Emma Playfarr, Plaoving ow Principle? Tsael s Justiffcation for iy Admivisrame
Acis in the Oecupled West Bank, in [NTERNATIONAL LaW AND THE ADMINISTRATEON OF COCUPED
TERRITORIES 205 {Emma Playfair ed., Clarenbon Press. Oxford and New York, 19920 Yieal Shamy,
Tetradweiion: Fortv Years After 1047 Reapproising the Rele and Limiry of the Lepal Disconrse o
Oecaperfion in e forgeli-Paolestviios Conrend, 41 [SRAELLAW PEVIEW 6. 7-8 (2008 Faja SHEHADEH,
THE DECLARATION OF PRINCIPLES AND THE LEGAL SYSTEM IN THE WEST BANE 25 (Palestimsan
Academde Society for the Stady of Tnternational Affaivs, Jernealem, 1904} Eyval Wearnsan, Legislative
Attack, 27 THEORY, CULTURE & SOCIETY 11 {20103

HATTAR, i note 21, at 24, 247-248: IINTH ZERTAL AND ARIVA EIDAR. LORDS OF THE LAND: THE
WAR OVER [SRAEL’S SETTLEMENTS IN THE OCCUPED TERRITORIES, 1967-2007, at 341, 343344, 361-
371 (Wation Books, Mew Yook, 2007),

For example, according to the Israeh nulitary, these courts held over 37,000 hearings m 2006, The
Spokesperson of the lsrael Defence Forces, Resporise fo she Youh Din report Dvafi: "Bochard
FProceedivgs” pasa. 18 (Movember 12, 2007 (Hebrew), mailable af  ltipoiwsnar yesh-
dinorgsite images BRIDFResHeb. pdf.
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an instimitional centrepiece of the Israeli siare’s apparams of mile over
Palestinians in the [OPT...]. Virmally all Palestinians have had some
experience with the military court system, whether personally or through
the arrest and prosecution of relatives, friends, neighbours, and‘or
colleagues.™

Furthermore, estimates are that Isael has imprisoned at least one quarter of the Palestinian
population since the beginning of the occupation of the Palestinian territories.™ The incarceration
rate in the OPT during the first Intifada (Palestinian uprising)™ was about one percent of the
population — by far the highest in the world™® Several writers have accordingly described
incarceration as a key control mechanism for the Israeli occupation.™ This is yet another aspect of
the centrality of the Israch military conrts, since it is these courts which sentence Palestinians to
prison. Indeed, in recent years, up to a halfof the pnsoners m Israch pnisons have been Palestinians

HATIAR, seipeo dwte 21, at 2, 187, See alvo W, at 3. 16, 24, 26, 44, On the political rale of tdrese courts
see id,, at 81, 118, 121, 124=126,

D1 - PALESTINE. BOUND, BLINDFOLDED AND CONVICTED: CHILDREN HELD M4 MILITARY DETENTION 7
(2013, ovailadde af hropeSSananay, di-palestine org sitesdefaulviles ' repon_ 0.pdE HADAR, suprg note 21,
at 185-186; EsMall NASHIF, PALESTINIAN POLITICAL PRISDNERS: IDENTITY AND CORMUMITY 10
(Rouiledge, London and New York, 2008) (referring to the period of 1967-1993%; Sharon Weill, The
Judicial Arm oaf the Ocowpation: The Ieaely Miliary Cowds in the Occupied Territories, 89
INTERNATIONAL REVIEW OF THE RED CROSS 395, 396 (2007 Nir Yalav, Raport: Sikce 1967, fivael
Has Arrested About 500 Thonsard Paleshimians, WALLA' — NEWS (Jamery 14, 2012 {Hebrew),
crvaeilendele ent bt S ewsowallaco b M= 2 Fe2F 25 00204, Odsers estinnste that Tsrsel has detazned abow
T, 000 Palestimans (a fifth of the existing Palestnian popolation m the OFT) chring the course of the
cocipation. Fifat Kassis, Polestinion Cldldren Foce Afvce i Dol Moy Cowrrs, JURIST (M ovember
4, 2011}, eveiladile af hitp: /st orghotlme 200 11D nfat-kassis=palestmian-children.php; KoLEGAL
FRONTIERS, ALL GUILTY! OBSERVATIONS IN THE MILITARY JUVENILE COURT 2 (201 1), availadle ar
bt/ nolegal frontiers.org images stoniesreport_2011/report_enpdf For figures relating to specific
vears during the cccupations see Metanel Benichow, Crimired Lene i the Regions of Jwdag, Samiaria,
awed Gz, 18 MISHPAT VE-Tsava (Law & MILITARY) 293, 204 (2004) (Hebrew); HADAR, supro note
21, at 66; YEZH DIN, BACKYARD PROCEEDINGS: THE [MPLEMENT ATION OF DUE PROCESS RIGHTS IN THE
MILITARY COURTS IN THE OCCUPED TERRITORIES 41-42 (Tel Aviv, 2007) ovailnble af
hatpeForwew yeshi-did ore/site tiea ges BackvardProceedings EM G pdf.

The term frtifada refers to either of two penods of Palestnin popalar upnsmg: 1987-1993 (the first
Tistifada), asd 2000-2005 (the secomnd Intifada). See geweralll ENCYCLOPEDLA OF THE [SRAELY
PALESTINIAN CONFLICT, siqpr note 7, a8 621 =630,

HaATIAR, ssoer mote 21, at 3, 107, HUBAN RIGHTS WATCH. FREON CONDITIONS B [SRAEL AND THE
OCCUPIED TERRITORIES (New York, 1991 ) {erted i CATHERINE COOE. ADAM HANIEH AND ADAHKAY
(I ASSOCTATION WITH DOl — PALESTIME), STOLEN YOUTH: THE POLITICS OF [SRAEL s DETENTION OF
PALESTINIAN CHILDREN 7 {Pluto Press, London, 20041, See alse YESH THN, mypr mxte 26, at 39-40, In
wotgparison, this incarceration rate is abour 1.4 thnes higher flean the current higlwest incarceration rate in
the world. Intemational Centre for Prison Stadies, Woold Prises vtel — Prison Popalaion Rates per
00000 of the wational popwlation {last wisited on May 25, 2012 a;wiladle o
hitp:/forwrw prisonstudies org'inforworldbriefrapb_ siats php?ares=allfcategory=wh _ poprate. See alve
NICOLA LACEY, THE PRISONERS" INLEMMA: POLITICAL ECOMNDMY AND PUNEHMENT IN CONTEMPORARY
DEMOCRACIES 27, 6, 118-120, 140 (Cambdidge University Press. Cambiidge and Mew Yok, 2008),
Avram Bomstein, Militory Occupatior as Carceval Socien:: Prisans, Checkpoints, and Walls i the
Jeraell-Palestindan Struggle, in AN ANTHROPOLOGY OF WaAR: VIEWS FROM THE FROKNTLINE 106 108,
117 { Alisse Waterston ed.. Bergahn Books, New York and Oxford, 2008); NASHIF, s nofe 26, at 10,
A0-41: James Ron, Sevage Rastraind fooel, Pelasiiie mnd e Dialecrics of Legal Repression, 47
SoClAL PROBLEMS 445, 455-456 (20007, O the centrality of the [smeli prisons see generally MASHIF,
supr node 26, at 70, T2, 94,
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tried and convicted by the military court system™ (as opposed to Israclis tried by the civil courts).
This 15 a staggenng figure, given that the Palestiman population under the jurisdiction of the
military counts is significantly smaller than the Tsracli population,” and considering that most
Palestinian offenders are tried by Palestinian courts rather than by the Isracli military courts™ (as
will be explamed shortly).”

HR.Os — the other “protagonist” of this study (alongside the Israch legal system) — are also
of socio-political importance in the OPT, HROs have burgeoned remarkably in Israel/Palestine in
the past two decades, ™ and although their influence on Isracli authorities is unclear,”™ their critique
sometimes leads Israel to justify, refine, or reform its policies in the OPT.* Moreover, HROs'
impact on the general course and discourse of the Israeli-Palestinian conflict is s1'@.1.1.1'ﬁn::am:j:r for
example, human rights have come to infirse Palestinians” commumnication with each other and with

foreigners.*

Of specific relevance to this study 1s HROs" centrality in legal sites and discourses. HROs"
activities mclude: providing legal aid to Palestimians in Israch custody; pressing foreign
governments to implement internatonal law in the hope of curtailing Israch occupation activitics:
offering workshops to Palestinians on their due rights according to international law; publishing
reports about human nghts violations; and gniding legal organisations on tours amed to expose

™ For further details and discussion see infia text accompanying notes 276-270,

" The military courts currently have jurisdiction over Palestinians residing in the West Bank, excluding

East Jemsalenn, as will be explained below (s text accpnpanying aotes 34, 55647, As of 2007, this

population comprises 2,125,167 people, UNE WA, WEST BANK & GAZA STRIP: POPULATION CENSLIS OF

2007, at 9 C2000), avarfable ar hifpanane nnerwaornguserfiles 201 (01203 594% pdf. In comnpariso, as

of 2010, the Israeh population consists of 7,624,000 people. The World Bank., Date,; Tsrmed {last vistted;

Apeil 24, 2001, aveifabde of hitpidata worldbank orgcoauntryisrael.

For example, the Palestinian cowrts are estimated to have tried nearhy 1,120 Palestmian claldren m 2006,

[CT — PALESTINE AND SAVE THE CHILDEREEN — SWEDEN, CHILD BIGHTS — SITUATION ANALYSIS: RIGHT TO

PROTECTIRY IN THE OCCUPIED PALESTINIAN TERRITORY — 2008, at 45-46 (2009), maiabie ar

hitp:/forrwder-pal orglenglish/publiresearcl SRS A Report pdf T commparizon, the Taraelh military courts

are estimated to have trned about 700 Palestinian children m 2008, DCT — PALESTINE, PALESTINIAN

CHILD PRISONERS: THE SYSTEMATI AND NSTITUTIONALISED OL-TREATMENT AMD TORTURE OF

PALESTINIAN CHILDEEN BY ISRAELI AUTHORITIES 97 {(Jenesalem, 2009}, qvoileble ar http:iwww deg-

pal.orglenglish/publiresearchiC PReport. pdf

Trfre text acoompanying notes 3557, 63

¥ Allen. supra note 19, at 164 (regarding Palestinian-run HROs): Amvichai Coben, ddwinistering the
Tevritaries: An Inquivy infe the Applicetion of Internations! Hmwanifaviar Law by the TDF i the
Oecagried Terrirortes, 38 [SRAEL Law BREVIEW 24, T3 (2005) (reparding lsraeli HROs), For furtleer
discussion of Palestinian HROs see BENOTT CHALLAND, PALESTRNIAN CIVIL SOCIETY: FOREIGN DONORS
AND THE POWER TO PROMOTE AND EXCLUDE (Roeutledipe. Abinpdon and NWew York, 20090
EMCYCLOPETMA OF THE [SRAFLIPALESTINIAN COMFLECT. supre note 7. af 273-277.

¥ Cohen, sipra note 34, at T5-76, See also HATAR, sipra note 21, at 28 {“the impact of homan rights
actvism i IsraelPalestine has been lonited'): Yagil Levy, Kobd Micliael and Assaf Slapoa, Eaove-
Institwtiowal Confral of the Militmy: A Corcepfual Framework, 4 HA-MERHAY HA-TSIBURI [THE
PUBLIC SPHERE] 45 (20100 (Hebiew) (dizcussing Tsgaeli HROS® influeduee on military conduct stee the
1970}, See alzo Bisharat, supra note 22; Michasl Sfard, The Price of Ifernal Legal Qppasition fo
Higreeen Bigles Abuzes, 1 JOURNAL OF HUMAN RIGHTS PRACTICE 37 (20049 (both Bislavar and 5fard
discuss whether human nights Iitigation legifmmases and helps to perpetanate the Esrash occupaton)

¥ HAJIAR. supro note 21, at 49-30.

W I at 28,

Allen, supra note 19, at 165

X

¥
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them to the realities of life under occupation.™ Furthermore, most of the (scarce™) texts on Israeli
military law are HRO reports, Thus, HROs are fully-fledged legal players — within the Israchi legal
system, in reaction to that system, as producers of “knowledge™ abour it, and by virtne of their
reliance on legal standards and sources. ™!

HROs have plaved a particularly important role regarding the legal constmaction of
childhood i the OPT. The Palestine section of D(CT (Defence for Children Intemational) — the HRO
maost discussed in this dissertation — illustrates this well. DCT — Palestine was established to
promote children’s rights as articulated in the UN Comvention on the Rights of the Child, and this
convention has been a main reference point for the HRO's work. ™ In addition to disseminating
numerous reports on violations of Palestinian children’s rights (inchiding special reports for UN
bodies), DCT— Palestine is the biggest provider of legal counsel to Palestinian children in the Israeli
legal system: 1t claims to represent between 30 and 40 percent of Palestimian child defendants n the
Isracli military courts,* as well as about 60 percent of Palestinian children who are arrested or
detained i East Jemusalem™ (and tried in civil courts™). Like other HROSs in the region, DT —
Palestine 15 additionally imvolved in lobbying, documenting, monitoring, raming, and networking
activities,* There are also (much rarer) examples of HROs playing a legal role in relation to Israeli
settler children,*

W at 165

Om the scarcity of mformation abous that legal system see fpfro text sccompanying notes 1 59-163

1 Additionally. many of the founders. leaders, and prominent members o/ HROs in Israel Palestine have
been lawyers, fo the extent that “1t 1s hardly concervable to muagme how fe setting of nnan nghts
NGODs could have been developed wathout tle major contribution of wyers ™ Gad Barzilas, The
Ambiealent Language of Lovwvers in fsrael: Liberal Politics. Econcanic Liberalism, Silence and Dizseni
in FIGHTIMG FOR POLITIC AL FREEDOM: COMPARATIVE STUDIES OF THE LEGAL COMPLER AND POITTICAL
LIBERALISM 247, 261-262 (Temry C. Halliday =t al ads., Hart, Portland, 2007),

2 Allen, supra note 19, at 166; DCT — Palestine, Ovgawisadon Profile (last visited: June 3. 2012),
vl af hitp:iwww del=palestine. org/conbent organisation-profile,

2 DO - PALESTINE. supra note 32, at §: DCI - Palestine, Draeli finvenile Milttay Cowrt — four mountis on
i Febrary 16, 2000, avaiiahle it hitp:iwwrwr dei-
pal.orglenglish/'display. clin?Docld=13T1 & Caregoryld=1.

“ D1 - PALESTINE, VOBCES FROM EAST JERUSALEM: THE SITUATION FACING PALESTINIAN CHILDREN 41
{300 1), aveilable gt bitg:dearer dei-palestine orglsites'defaulifiles'east_jemsalem final design,pdf,

2 See befia note 60 and accompanying texi.

:: Allen, supre pote 19, at 166; DCT — Palestine, supra node 42

Am exaniple is the active participation of lawyers froan lsraels HROs the Meronal Coumed! for the Cleild
and Tire Associafion for Civil Rights m Jsreel in relevant meetings of the Israch parliamentary Chald’s

Biglits Commuattes: THE CHILD "5 BIGHTS COMMITTEE — THE [6TH ENESSET. TRANSCRIPT MO, 135 (July
26, 2005 (Hebrew), muilable af hitpe'forarar knesset, gov.alprotocols/'datadrtmlvel ed 200507-26 lstml;

THE CHILD'S BIGHTS COMMITTEE — THE | TTH ENESSET. TRANSCRIPT Mo, L1 (October 17, 2008}
(Hebrew), available of hetp:ferenw knesset gov il protocols/data’ i veled 2006=10:17.1tf, See also 2

lettes the Latter HEO sent o e Tsraehi police i ariticism of 165 handling of soie setiler garls: ACRI-
Association for Civil Biglds in lsrael. Leter fo the Head of the Samaria and Judee Prosecavion Suit af
the Police (2008) (Hebrew).
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Ife). Clarifications on whart folls outside the research fromevwork

After having discussed the importance of this stady, a clarification is in order about two elements
which fall outside its scope. First, this study is not about the expeniences or perspectives of “actual”
children in the OPT (although these are undoubtedly affected by legal and HRO discourses and
practices). Examming how the law and HROs conceptualise and construct childhood — differs
significantly from writing about the lived expenences of those whom these mstimutions define as
children

There are two important scholarly critiques of socially dominant conceptions of children’s
experiences or voices. First, some scholars have argued that children’s “authentic™ voices are
prevented from being heard, becanse these voices are usually represented and shaped by adults, and
are thercfore framed through adults’ conceptions and 1deologies. This crifique has been voiced
against both the children's rights movement and child-centred research.® Another, more
fundamental critique, has expressed skepticism toward conventional conceptions of “voice™ and
“authenticity™ as edncation scholars Lisa Mazzei and Alecia Jackson note, poststructuralist™
scholarship has challenged and deconstructed the modem assumption of a unitary subject with an
anthentic voice speaking the truth.™ In light of these important critiques, HRO publications which
quote children are not descnibed m this dissertation as simply conveving children’s “voices™, but

rather as echoing mediated versions of children’s (verbal®") testimonies

Sccomd. this stady, despite having relevance for policy, 15 not policy-omented. Its
isociological) critigque of existing conceptions and mechanisms concermng claldlwod (in the OPT
and bevond) is not formulated o policy terms. And 1t aim 1= not to outline. for mstance. some way
of “advatncing” protection of implementanon of children's rights — especially given the often-
problenmtic nature of righes (in relation to children™ and generally™). In this sense. to quote jurist

¥ See e Brideensn and Mok, supre note 3, at 11-12; TAMES. JENES AND PROUT, supea note 2. at 144:

Ann Lewis, Sitence in the Cowtext of " Civld Force ", 24 CHILDREN & SOCIETY 14, 16=17 {20107 Sypros

Spyror., Thee Lindts o Childven's Foicas. Frour Authenticiy fe Orideal, Reflecive Represeniation, 18

CHILDEOOD 151, 151 (20115 Gall Valenwtine, Sowwdary Crossings: Transifions from Childhood fo

Adwlthood, | CHILDREN'S GEOGRAPHIES 37, 39 (2001,

Om poststructemiist thinking and s mfluence on this research see igfrT text accompanying nedes 113,

133-136, 186-188, 1020-1021

¥ Cited in Spyrow. sipra note 48, at 152, See alvo David M. Trubek and Joln Esser, 'Crisenl Enparaciam '

in Amevican Legal Studies: Pavadox, Pregram, or Pandora s Box®, 14 Law & SOCIAL INQUIRY 3, 17

LGRS,

Of Lewis, sypra note 48, at 13-20 (pomt out the importance of childrens salences); Spyron, supro nofe

A8 at 157-158 (arguing fat el of a child’s estimday 18 to be fowsd 5o non-verbal actioas and

materials)

% See eg. Lym D. Wardle, The Use and Abute of Rights Rberorie: The Coststitutional Rights of
Childrer, 27 LOYOLA UNIVERSITY OF CHICAGO LAW JOURNAL 321 (1996)

B See eg.. Duncan Kennedy. The Crivigue of Rights in Critical Legai Stidies, iy LEFT LEGALISM / LEFT
CRITIQUE 178 MWendy Brown and Janet Halley eds., Duke Universary Press, Durhaam SO aed Loosdion,
2002},

H
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Paul Kahn. “an mmaginative distance™ will be established “that shakes off the scholarly [legal]
compulsion to point the way toward reform.™™

I.6d). Backegratmd on the OPT

Let us now discuss the basic legal-political context for this study. Further necessary details will be
provided throughout the following chapters.

I.6d). !, Basic background

The OPT comprise three temtorics, which differ in their political-legal stats (a3 map of
Isracl/Palestine appears in Appendix 5):

a)

)

The West Bank fexcluding East Jerusalem); Alongside the Isracli military courts {discussed
earlier).” the Palestinian Anthority has, since the 1990s, operated its own court system in the
West Bank regions under its junisdiction. ™ The Israch military generally allows these courts to
iy Palestinians in inter-Palestinian civil and criminal matters,” but denies them jurisdiction
over Israeli settlers in the OPT (inchiding settlers who commit offences within Palestinian
Authority territory).™

East Jerusalem: Following the occupation of the West Bank in 1967, Isracl purported to annex
East Jerusalem, and applied to it its domestic law — an annexation which the intermational

w7

PAULEAHN, THE CULTURAL STUDY OF LAW: RECONSTRUCTING LEGAL SCHOLARSHIP & (UTnversity of
Chicags Press, Chicago and London, 19997 See ol Anstin Sarat and Suean Silbey, The Pull of the
Palicy Audience, 10 Law & POLICY 97 (1988) (explaming the ongortance of distancing socio-legal
researcl from the policy awdience ad from the methods and sulyjects of research it promotes}).
ST text accompanying notes 2433,

For further infosimation on the legal system of e Palestindas Aathority, see Fesas Milbem and Tamil
Salem. Brilding whve rule of faw in Polestize: Bwle of fmw withowt freedom, i INTERNATIONAL LAW AND
THE [SEAELI-PALESTINIAN CONFLICT: A BIGHTS-BASED APPROACH TO MIDDLE EAST PEACE 253 {Susan
M. Akram =t al eds., Routledge, Abingdon and New York, 20113, For an English translaton of the
Palestinian criminal legislation see THE SECURITY SECTOR LEGISLATION OF THE PALESTIMIAN
NATIONAL AUTHORITY 403-304 (Foasald Friedsich et. al. eds.. Geneva Centre fod Demsocratic Control of
Armwed Forces, Geneva and Eamallah, 2008}

Cool. HANEH AND ELAY. sigpra note 28 af 25 Asein Khalil. Foroe! ond Infoemad Sustice in Palestine:
Dealing with the Legacy of Triba! Law, 184 ETUDES RURALES 169 (2009 Yuval Shewy, 8y Low
Meets Copipley Reality: The Oveupaiion o Goza Debeare, 41 TSRAELT LAY FEVIEW 68 T8 (2008). Sae
alzo Birzeit University — The Institute of Law, fepal Steitws in Palestine (Birzeat, date unknown),
crvaeilenfelia evt hittpe S lawrcenter birzedt. edw/iolenfindes phpPaction_d=210. lsrae] consistently retains the
right to try Palestinians in its courts even of they commitied offences m Palestinian Awthorby termitomes,
Jiefiar note T4,

FERTAL AND ELDAR. suprer ivote 23, at 372-373. See alse Ben-Mafiali, Gioss and Michaeli. supro nofe
21, at 584

17



ch

community views as invalid under international law.* Palestinian residents of East Jerusalem
are thus usually tried in Israeli civic courts, in accordance with domestic Isracli law.* However,
according to HRO reports, i practice Palestinian children resident in East Jersalem often do
not enjoy the protections offered by the domestic law, because the local police make frequent
use of exceptions established in the domestic law,* or even contravene that law.®

The Gaza Srip: As mentioned earlier, m 2005 Israel unilaterally “disengaged” from the Gaza
Strip. The Hamas party has governed this termtory since 2007, and has established there its own
military court system.™ In 2007, Istacl declared the Gaza Strip an “enemy entity”, and has since
carmied owt multiple military incursions info this territory.™

The intricacies of the situation in the OPT far exceed the scope this chaptﬁ.“ In 2004,

anthropologist Maya Rosenfeld succinctly characterised the Israeli occupation as a

control system [which] has rested on five ‘instimtionalized pillars™
(1) concentration of all authority, legislative, executive, and judiciary, in the
hands of regional military commanders: (2) adnnistration by nulitary orders
of all spheres of civilian affairs [...]: (3) prolubition of Palestinian political-
social institutions and activines; (4) full control over Palestinian land and
water resources, including ongoing land confiscation (especially after 1977),
the establishment of pumerous civilian Jewish settlements and dozens of
military bases, and the constmction of a vast road infrastructure; and (3) the
restructuring of the judicial system so as to invest military courts with
overniding junisdictional power that practically dispensed with the authonty
of precxisting civil courts.®

B TSELEM, CAUTION: CHILDREM AHEAD - THE ILLEGAL BEHAVIOR OF THE POLICE TOWARD MINORS I
SILWAN SUSPECTED OF  STONE  THROWING 6 (2010), availabie af
hitipwwrw bitselem org Doomload 201012 Caution Clildren Ahead Eng pdf, B Tselem Legaol Sratus
of Eaxt Jerwsalen and ity Residents  (last  vismmted: July 15, 20110 available o
hitpeForwew bselein orgjersalenylagal status.

See, g.g., DCT — PALESTINE AND SAVE THE CHILDREN - SWEDEN, svpra note 32, at §5-56, However,
accordig to DO — Palestine, Palestindan childress resident i East Jersaleo can be tried i the malitary
conrts i accordance with Israeh malitary law, depending on where they are alleged to have commmatted
the offence. DCT — PALESTINE, sipra node 32, at 5.

ACRI VIOLATIONS OF THE “ Y OUTH LAW [ ADMTHC ATION, PUNISHMENT AND METHODS OF TREATMENT)
— 1971 BY THE ISRAELl POLICE DN EAsST  JERUSALEM {2011  avallable o
et/ rehiefweb, int'sitesrelie foreh, int files resources Fall_Repart_ 1007 pdf,

B'TSELEM, snpra node 59; DCT - PALESTINE, supre note 44, at 4244,

Alongside these courts., and the Palestinian Authority conrts i e West Bauk, there is an infornsal and
mostly tribal Palestinian justice system, On this mformal system of law see Milhem and Salem, sipra
nofe 56, at 263-264.

For further details see EXCYCLOPEDIA OF THE ISRAFLI-PALESTINIAN CONFLICT, supra note 7, at 715-
T4,

O the Israshi-Palzstinian conflict in general see, £g., ENCYCLOPEDIA OF THE ISRAFLI-PALESTINIAN
CONFLICT, sipra tote T, BARUCH KIMMERLING, CLASH OF IDENTITIES: EXPLOBATIONS [N [SRAELL AND
PALESTINIAN S0CIETIES [Cohmmnbia University Press, New York and Chichester, 2008,

Mava ROSENFELD, CONFRONTING THE OCCURATION: WORE, EDRCATION, AND POLITIC AL ACTIVESM OF
PALESTINLAN FAMILIES IV A REFUGEE CamMP 8-9 (Stanford University Press, Stanfood, 2004, See alvo
i, At 33=42,
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Isracl’s “disengagement” from the Gaza Stnip in 2005 might have made these
characteristics less applicable to this territory, At the same time, despite its formal pullout from the
Gaza Stmip, Israel has retained significan: control over this termtory, including control over the
entrance of goods imto it; over export from it; over travel into and out of it (including travel to and
from the West Bank); over access to and from it by sea and air; and over fishing — the largest
mdustry there — which Isracl limits to three miles from the shore. This has led many to conclude
that the Isracli occupation of the Gaza Strip has not terminated.™ or at least that the cument legal
status of this termitory is unclear.® Additionally, Tsracli ammed forces have occasionally amrested
Gazan Palestinians (during the previously mentioned incursions). interrogated and tried them.®

I.6d). 2. The Tsraell low in force tn the OPT

As mentioned above, Isracl has operated two separate legal systems concwrrently i the OFT,
effectively dividing the population there along ethnic lines.™ On the one hand. the previously
mentioned military court system was established in 1967,” in which Palestinians in conflict with
the military orders are brought to trial.” Over the years, the Isracli military courts have been given
the authority to trv Palestinians for all sorts of offences — even those considered unrelated to

¥ Kathleen Cavanaugh, Tre Tereeli Mifitary Court Svsrem i the Wast Bonk and Gaza, 12 JOURNAL oF
CONFLICT & SECURITY LAW 197, 199 foctmote & ( 2007); Shane Darcy and John Reymolds, 4w Enduring
Oecaperfion The Shars of e Gaza Swedp fom e Parspecitve af Tntetnafiona! Lew:, 15 FOURNAL OF
CONFLICT AND SECURITY Law 211 (20100 Mustafa Mari, The feraeli Disenpaganrent from fre Girzn
Srvip: An End affohe Opciipation?, B YEARBOOE OF INTERNATIONAL HUMAMITARLAK LAW 356 [20035):
Nicholas Stephanopoulos, frael s Legal Chiigations fo Gaza affer the Priliowd, 31 YALE JOURNAL OF
INTERNATIONAL Law 524, 525527 (2004),
Susan Power, Fav, favasion, Ocoipation— A Probiem of Stams o the Gaza Stmp, 12 TRERITY COLLEGE
Law REVIEW 25 (2000 Sleany. supra note 57, at 7677,
TCT — PALESTINE ANT} SAVE THE CHILDREN — SWEDEN, supra note 32, at 63, 1 do not have datn on the
excact frequency of such arrests. These Garan Palestinians are fried i [araeli civil cowrts (as opposed to
the malitary courts i which lsrael tries West Bank Palestmians). Cavanaugh supea nobe 87, at 199; THC]
— PALESTINE, sapva node 32, at 5. Altematively, Gazan Palestimian can be held in admanistratyve
detention witlsout trial. Jifa notes 401-403.
™ Ben-Maftali, Gross and Michael, supra note 21, at 584; Ardi Imseis, O the Fourth Geneva Canvention
e thie Ovenpied Palestinian Territory. 44 HARVARD INTERMATIONAL LA'W JOURMAL &5, 106 {2003,

T Some have argoed that the military government of the OPT orignated in the experisnce of the military
mule over Palestinian citizens of Tsrael, which exasted uniil 1966, See, &g Colvey, supra note 34, af 39-
43

1?

Theie have ponetheless been wotable exceptions, when Palestinians froin tlee OFT were tried in [sraeh
civil courts. Cavanawgly, sigera note &7, at 199-200; HATIAR, supra node 21, af 234; CrimiC 450608 Afq
v, the State of Israel [2008] (Jemsalem Dist, Ct.)

19



security (such as maffic violations).” These courts also retain jurisdiction over offenses committed
in territories under the Palestinian Authority’s control.™

Omn the other hand, Isracli settlers in the OPT have been extra-temitorially placed under
domestic Istacli law,™ and are tried in civil courts.™ Accordingly, whereas Palestinians in violation
of Israchi {mulitary) law are prosecuted by the Istacli military prosecution. Isracli settlers who
violate the {domestic) law are prosecuted by the State Attomey.”

Notwithstanding some similanties between these two legal systems — inclnding some miles
of procedure and evidence™ — their overall disparity is considerable,”™ resulting in Israclis being
aranted a substantially broader array of rights than Palestinians in the OPT.* Additionally. HROs,
Israeli military personnel, and others have reported poor standards of law enforcement on settlers
who harm Palestinizans,*

In 1989, a mulitarv court of appeals was established. which hears appeals agaimnst the
jndgments of the first instance military courts.” The Isracli High Court of Justice has been

T HAJIAR, supra note 21, at 255, Weill, supra note 26, at 405-106. According to information provided by
the Israch muliftary, more than a third of mdictments against Palestimans m the OFT between 2002-2008
were for traffic violations, five percent were for isder o atteigted nngdes, aind another five percent
were for other “classic™ criminal offences such as theft, robbery, and tradmg m stolen property, YESH
DV, saqar awote 26, af 42-44,

" ORDER Mo, 165 ] CONCERNIMNG SECURITY PROVESIONS (INTEGRATED VERSION ) (TUDEA AND SAMARTA )
(2009, available ar mpetwany o id il ST STORAGE files 5653 pdf. ars. 10(d)-100e); Wik
2001607 f5se v, The Milifary Frosecwter [2007] (M1l Ct, App. b MlC 3924/06 S wdf v, The Miliory
FProsecutor [2006] (Mil. Ct. App.). For discission see Weill, sapre note 26, at 407-409.

" Ben-Maftali, Gross and Michaehi, supra note 21, at 584; HANAR. swpra note 21, at 58-59; SHEHADEH,

supeg aepte 22 at 24-25; Raja Shehadeh, The Legishative Stagas of the Saraeli Milisary Qecuparion, i

THE LAW AND THE LAND 103 {Raja Shehadeh ed |, Palestiman Acndemic Society for the Study of

Titernational Affams, Jerusalem, 1993).

In principles the mulitary courts are authoresed to try Tsrael settlers, bt m prachics settlers are almeest

always tried iy the civil cousts. HATIAR swpre note 21, at 5, 38-59, 81, 255 AMMON STRASHNOV,

JUSTICE UNDER FIRE 39-40 { Yedioth Ahronoth, Tel Aviv, 1994} (Hebrew): ZERTAL AND ELDAR, 1y

note 23, at 372-373. See alve Zvi Hadae, The Military Cowrts, o MILITARY GOVERNMENT IN THE

TERRITORIES ADMINISTERED BY ISRAEL — 1967=-1280; THE LEGAL ASPECTS — VOLUME [ at 171, 194

iMew Shamgar ed., The Hebsew University, Jemsalem. 1982%: YESH DN, supee note 26, at 37-39,

STRASHMNOV, sipra note T, at 40=41,

Bemichow, supea note 26, at 300-304: HATTAR. sepre note 21 at 225,

Bemchon, supra note 26, at 306-308, 325; HAIJAR, supre note 21, at 4=5, 58-61, 30=81; Sondha Serty,

Comipararive Perspeciives on Speciolized Trials for Terroviss, 63 Mave Law REVIEW 131, 158-151

(20117,

See, eg, HANAR, sapro ieobe 21, at 58=61; ZERTAL AND ELDAR. suprp node 23, at 373, 38D,

¥ Seg ep. ENCYCLOPEDIA OF THE [SRAELI-PALES TINIAN CONFLICT, supwa note 7, af 1353; STRASHNOV,

suprn node T, at 40=41; YESH DM, A SEMBLAMNCE OF LAW: LAW ENFORCEMENT UPON ISRAELL

CIVILIANS I THE WEST BAME (2006), svallable af hitpyfarww vesli-din org/userfile s file/Repoits-

English'SemblanceafLawfullreportEng pdf. Noteathstanding this, and for reasons [ shall not speculnte

oal, the rate of police wvestigation files opened against Israeli settlers m the OFT is 22 percent higlver

than within Israel proper. Kadav Shoagai, The Ferfiline Rote in Judeg anid Somarie — 2 Times Higher

Miow e Best of the Cowmifry, HAARETZ (December 135, 2008) (Hebrew), oveifaffe o

hitp:ferwow haaretz co.ilhasite/spages 1046732 Tuml,

Bemchow, supra note 26, at 296; TESH DIN, svpre note 26, a1 37=38,
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anthonsed to review the military™s legislative and administrative activities in the OPT, but tends to
be deferential to the military's decisions.”

The military court judges are Israchi military officers, and they sit in three-judge or single-
jndge panels.* Until the early 2000s, two judges in the three-judge panels would have no legal
training whatsoever, but now all military judges are lawyers.* The prosecutors in these courts are
Isracli soldiers — either officers or not — with a Bachelor's degree in law.® Palestinian defendants
may avail themselves of Isracli or Palestiman defence attorneys:* the conrts are required by law to
appoint an attorney for defendants who are charged with an offence for which the maximum
semtence is 10 years or more, and who have not chosen an atorney for themselves (suhject to the
defendanis’ n:u:nm.fm.'[j-.Blal

Although the Palestinian defendants speak Arabic, proceedings are conducted in Hebrew,
Most mvestigation material, the indictments, the judgments. and akmost all case material — are also
in Hebrew. ™ The court employs interpreters during the hearings,™ but part of their function is also
to ensure the order and proper conduct of the proceedings. ™ The interpreters are Israeli soldiers,

¥ EvAL BENVENISTL THE INTERMATIONAL LAW OF OCCUPATION 120 (Prnceton Univessity Press,
Princetom, 2004); Cohen, swpra note 34, at 56-58, 62-63, 68-70; Aeyal M, Gross, Huwan Prepertions;
Ave Human Righis the Emperor s New Cladfies o the International Law of Ocenpation ™. | EEUROPEAY
JOURMAL OF INTERKATIONAL LAW 1 {2007 ); HANAR, seqpr note 21, a8 256-258; Guy Harpaz apd Yinval
Shany. Tle Jeraell Supreme Cowrt and e Facramentol Expeansion of the Scope of INgeveiion undey
Belligerent Occupation Low, 43 ISRAEL Law BREVIEW (forthcoming), argff ovailoble ar
hitp:Taw hggi.ae. il uplead Shauy Harpaz pdf;, Ardi Insseis, “MWoderwe ™ Dorie on Treal: Ceifeal
Refleciions on fie frraeli Supreme Cowrs idpement Concerning the Legaiity of the Ganeral Secririty
Sarvice feferragation Metfiods, 5 INTERNATIONAL JOURNAL OF HUMAN RIGHTS 71 (2000} Davm
KRETZMER, THE OCCUPATION OF JUSTICE; THE SUPREME COURT OF ISRAEL AND THE OCCUPIED
TERRITORIES (State University of New Yook Press, Albany NY, 20020 Setty, supra node 79, af 161
ZERTAL AWND ELDME. supra note 23, at 540-541
First instance cowt proceedings are heard by eiler sort of panels; appeals cowat heanngs ave gewerally
heard by a thres-judge panel, except for extersion-of-detention bearmgs {which a single padge hears),
Cases can be trawsferred from a single jodge to thiee judees and vice versa. The main difference
bebtween thess bwo panels is that a court sitmg as a smgle judpe camol imposs prison senfences of more
than 10 years. ORDER WO, 1651, sigwa oote 74, arts, 15, 17-19,
Bemchon, sypra note 26, at 305-306; YESH DN, siypra note 26, 8 30-31, A smgle-judge panel. however,
wiotld be a lawyer. In practice, the change ook place in 2001, bt culy i 2004 a8 was amchored na the
military legislation. &, See afso Eval Rozn, The Silent Revalufion m the Cowrts m the Ocenpied
Tervitonies, 48 HA-PRAKLIT [THE ATTORNEY] 58 { 2004) (Helbaew).
For further information on the military prosecivtors see HAITAR, supre note 21, ot 11, 9657, 118115,
222,254 YEsH DN, sipra niote 26, at 31-33.
ORDER NG, 14651, sapra note 74, arts, 74, 76, Several years ago, HRO Fesh Phm estimated the manber of
defence atiorneys regularly appearing before the military courts to be “a few dozen™, YESH DDV, sigwn
nofe 26, at 56, On defence attormeys" views of the oalitary couwrt systein see HAITAR sigva note 21, at
11, 22, 232
¥ ORDERNO. 1651, supra note 74, art. T7(a). Other provisions concerning defence attormevs can be foumd
id,, arts, 51, 52(f). 75, 77(b}=E5, On the appomntment of defence attormeys for minors see e tex
AC Oy tote 360,

¥ Fora discussion of this matter see YESH DIN, sipra note 26, at 15-18, 116, Defendants may sometimes
write their confession or statemmeit oy Arabac, upon the wbemogaton’ suggestion. &, at 116
: ORDER N0, 1651, supra note 74, art. 161

HaTrag, siprer wote 21, at 133, 135-137, Shdea L. Lipkin, Norrs and Efides Awmong Militar Coat
Jieterpreters: the Undgie Cose af the Jiedlen Court 81-86 (MMaster s theses, Department of Translatseay aaed
Interpreting Shsdies — Bar-Tlan University, Bamat=Gan Isracl, 20068 (Hebrew ) YESH DN, supre nate 26,
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mostly Druze,™ with no professional training in translation or law prior to their enlistment, and
whose training after the enlistment is often partial and unsystematic.*

A noteworthy characteristic of the Israeli military courts is their relatrvely quick
proceedings.* HRO Fesh Din conducted observations of detention hearings in the military courts
betwcen 2006 and 2007, and found the average length of heanngs to be three nunmtes and four
seconds for extension of detention for the purpose of inferrogation (prior to filing an indictment); a
minnte and 54 seconds for authonsing contimned remand until completion of trial; and three minntes
and 20 seconds for detention hearings conceming minors.” Full evidentiary trials — in which
witmesses give testimony, evidence is examined, and closing arguments are made — rarely take place
in the military couts. ™ possibly due to the prevalence of plea bargaining (although the exact plea
bargain rate is m dispute)”’

2, LITERATURE ANALYSIS

Let us now discuss the relanonship berween this study and the existing legal scholarship on two
topics: childhood and the OPT, Rather than merely providing & literature review, this section will
critically analyse the coverage of the existing literature in relation to this project,

2.0, This study in the conrexr af the existing legal lirerarure on childhood

The existing child-centred legal scholarship can be crudely divided into rwo (partly overlapping)
bodies of literatre. The first corpus of writing employs a rights-based approach to child-relared

at 147-148. For further disenssion of Druze interpreters” pesspectives and position see HAJIAR. sigra
note Z1, at 132-153
®  The Diuze are a religious community which emerged from Ialamdsm in the 11th century. In Israel. dhedr
natve tongue 15 Arabic, and they leamn Hebrew in elementary and high schiool. Kars M. FIRRD, THE
DRUZES IM THE JEWTSH STATE: A BRIEF HISTORY (Brill. Leiden_ 1999 YESH DI, sipen note 26 at 145,
Tnlike most Israch Arabs, Israeh Dimze are usnally consenpted. Lis Crgad, Tire Dsraeli drob Mmorrty
el e Exewpiion fFom Militery Sarvice, 19 HA-MISHPAT [THE LaW] 26 (2005) (Hebrew).
Lipkm, sipra note 91, at 63=72, 85-21; YESH DN, s nvote 26, at 146=147,
®  HAIAR, supre note 21, at 93,
YESH DB supeer note 26, af 13, 160, See also N0 LEGAL FRONTIERS, sapa ote 26, at 27-28,
For example, in 2010, of over 9,500 malitary court cases only 82 (0,86%) inclnded evidentiary trials,
B'Taelem, 13 Dee "1 Militery court partiolly acqgudts Palestinion dive fo forced confimsion (201 1),
aviilable af hitp:areror btselemorgtorure/ 20111213 hamidah_verdict, See also B TSELEM, No
MMOR MATTER: VIOLATION OF THE BIGHTS OF PALESTINIAN MINORS ARRESTED BY ISRAEL ON
SUSPICION OF STONE-THROWING §2-53, 55 {2011), availabie ar
hitp:forwow bselemeorg download 2001 107 o _indnor_matter_eng pdf HANAR, sigpra note 21, af 93
YESH DR, sipra note 26, at 1346,
¥ YESH DIN, supwa note 26, at 28_ 136-137. On plea bargains in the military court system and the reasons
fior thedr prevalence see alse B TSELEM, supra node 96, at 55-57; HATIAR, sepra note 21, at 3, 83, 215-
21%, 220=-226, 134, YESH DMK, supra notz 246, at 138-141
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issucs, including juvenile justice issues (in IsraclPalestine®™ and elsewhere™) and other legal
contexts relevant to this smdy (again, in Isracl/Palestine™ and elsewhere™"). This literanre is
committed to establishing, prescribing. and protecting children’s nghts, and is dominated by themes
such as children’s autonomy and participation nights, or the relationship between children’s nghts
and parental rights.'"™ The present study uses this extensive literature mainly as a source of
mformation on international and domestic child law.

The second body of writing can be cmdely classified as “socio-legal™ child-centred
scholarship. For the most part, this literature too is policy-oriented, bt legal policy issues are often
mare implicit and placed within broader sccial discissions. Thus, amoag ofeer things. this litferanire
examines children’s encounter with the law ﬂnmcmnpam:iwma.ﬂdhismrital'“ perspectives. and
explains the social ramifications of that encounter. Examples of predominant themes in this
scholarship are discnmination between different populations of children ( for example, on the basis

*®  Ser eg, Christina Clark, Jwvenile Jusice and Child Soldiers: Trends, Challenges, Dilemmas,

PROTECTNON OF CHILDEEN DURING ABMED CONFLICT: A MULTIDISCIPLINARY PERSPECTIVE 311
i Chardes W, Greenbanm et. al. ods., Infersenfin, Antwerp and Oxford, 20065 Philip Vesrmon and Adir
Waldman, Fhenr can clildren and adolescents be dermined separately from adwlts™: The cose of
Palestivian childven deprived of thelr Rberiy in Jsraall Military foifs and prizons, 4 INTERMATIONAL
JOURMAL OF CHILDREN 'S RIGHTS 147 (1396},

¥ Sae ep, CLAYTON A HARTIEN, YOUTH, CRIME, AND JUSTICE: A GLOBAL INQUIRY (Ruters University
Press, Piscatnway, 2008); INTERRATIONAL HANDROOR 08 JUVENDLE JUSTICE (Dooald 1. Shoemaker ed
Greeipwood Press, Westport CT. 19965 JUVENILE JUSTICE SYSTEMS: INTERNATIONAL PERSPECTIVES
iTohm Winterdyk ed.. Znd =d., Canadian Scholars” Press, Taronto, 2002) Charles Mayt, Little Girds
Lost: Can the Tnternaional Cowmirity Protect Child Soldies®, 29 UNIVERSITY OF La VERNE Law
REVIEW 219 (2008}

1M See, e.g. Tamar Morag. The Case Law Following the Rarficarion of the UN. Convention on the Righis
af the Child — 4 New Era?, 2T HA-MISHPAT [Law] 22 (2006} (Hebrew); Tomar Morag, The Efecs of the
Cortnilssion for Exmwiarion of the Basie Priveiples Conecervilng the Chtld v e L o tlee Dol
Case Low's Underlving Conceptions, 3 MISHPAHA BA-MISHPAT [FAMILY Iv LAW] 68 {20100 {Hebrew);
Sair, supra note 19,

" See, eg., CLAIRE BREEN, AGE DNSCRIMIFATION AND CHILDREN'S RIGHTS: ENSURING EQUALITY AND
ACENOWLEDGING DFFERENCE (Martaus Wighoff, Leiden, 2005); TrEVOR BUCK ET. AL,
INTERNATIONAL CHILD LAW (2nd =d., Rowtledge, Abmgdon and New York, 20117 JEMny KUPER,
INTERNATIONAL LAW CONCERNING CHILD CTVILTANS IN ARMED CONFLICT {Oxford University Press,
Oncford, 1597); REVISITING CHILDRER S REGHTS: 10 YEARS OF THE UN CONVENTION ON THE RIGHTS OF
THE CHILD (Dewdre Fottrell ed., Klower Law International, Loandon and Boston, 200005,

" Didier Reynert ef. al, 4 Review of Children s Rights Literatire Since the Adaption of the United
Madews Cowvendor on the RBighss of e Ohiid, 16 CHILDHOOD S18. 320-526 (200489 (reviewing
literature on the UN Cowvension on e Bights of tfe Childh,

% S eg. Barry Gobdson and John Muncie, Tewards o global ‘child fienaly” fuvenile justice?. 40

INTERNATIONAL JOURNAL OF LAW, CRIME AND JUSTICE 47 (2012); Jolm Muncie, The Punitive Tairs in

Jievenile Justice: Cultvres of Conrol and Rights Complianee in Western Evroge ad e D54, 8 Y 0UTH

JUSTICE 107 (20087 John hMuscie and Barry Goldsoa, States of Transirion. Comvergenee and Diversin

in fnternational Fouth Justice, in COMPARATIVE YOUTH JUSTICE: CRITICAL ISSUES 196 (John Muncie

annd Barry Goldaon eds., Sage. Los Angeles and London, 2006).

See, eg., M Ajzenstadt, Construciing Jirvensfe Delingrency: The Socio-Legal Conral of Young

OFenders fn Jeraal, 1920-J975, in CONSTRUCTING SOCIAL WORE PRACTICES 193 (Agja Jokiven, Kirsi

Juhila and Tara Pasa eds,, Ashgate Publishing, Hamgp=<hare, 19997, Mo Ajzenstadt, The Consfrucion

af fiverile Delinguerey u Light of the Defiririon of Normaaley ) 192218044 41 MEGAMOT 71 {2001}

(Hebrew); Margaret May, fnnocerce and experience; the evelufion of e concepr of hinvemile

dalitgaaney i fhe prid-riweteenil century, v YOUTHIUSTICE: CRITICAL REATHNGS 98 (John Muneie

al eds.. Sage, London and Thowsand Oaks CA. 2002} Satadm Sen, A Seperare Pasiolimenr: Soenile

Offenders in Colorial Tndia, 63 JOURNAL OF ASIAM STUTHES 81 (2004,
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of gender,'™ race,'™ and ethnicity™”), and the global children’s rights “industry™. " This study
draws upon the valuable insights of this literature,

Turist Annette Appell recently described both of these sub-groups of the existing literature

on child-related 1ssnes thus:

child-centered junisprudence has assumed a natural childhood, even while
calling for the law to apply [. ] with omance to children. [...] the child at the
center of this jurispredence is a developmental being m need of protection
and education during a legally-defined peniod of childhood. [...] This 15 not
to say that there 1s no critical [... ] literature about children and the law. [...]
However. [... m]ost of this very important [_.. ] work [ ] has not taken on,
in a systematic way, [...] questions about why and how the law creates and
defines childhood [ ..]. Instead. thus far child-centered jurisprudence. as vital
and important as it is, confines itself primarily to legalistic or ndividualizing
approaches to rights, agency, and representation.'™

In contrast, this study — m addition to not being policy-ornented — takes as its starting point

that the law. rather than simply regulating a “pre-cxisting” child. 15 heavily implicated in the
production of the category “child™ (as a few jurists have noted).""® This research thus adopts a
constructivist'! view of childhood, which, as sociologists Allison James, Chris Jenks, and Alan

Prout explain,

rejects any idea that childhood rests on some pregiven essential namire and
contends that notions of childhood, indeed the very tenm and concept ntself,
arc a way of looking, a category of thought, a representation. The idea of
childhood, in this view, came mto being throngh discourses that created their

105
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Ser, g, Bridgeman and Monk, swpre pote 3; Lomine Gelsthorpe and Anne Worrall, Sooking far
Tronble: A Recent Hisfory of Girls, Foung Wouren and Youth Justice, & YOUTH JUSTICE 2040 (2004,
Wura Taefl, The Syntlesis of dge and Geader: Interzectionalite, fmtematiora! Human Bights Lew ond
e Margivalization of the Girl-Child, 1 TINTERMATIONAL JOURNAL OF CHO DREN'S BRGHTS 3435 (2000,
See, eg., George 5. Bndges and Sara Steen, Racie! Disparifies i Officral Assesswents of Jivewile
Offendars Artvibarional Stargotypes ox Medlaning Meclasisns, 63 AMERICAN SOCTOLOGEC AL REVIEW
554 (1998); BARREY C. FELD, BAD KiDs: BACE AND THE TRANSFORMATION OF THE JUVENILE COUIRT
{Oxfiord University Dress, New York and Oucfiord, 1999).

See, e.g, Yael Hassin, Jivenile Delinguency v fsraed {948-1977; Patterny and Trends, 9 RESEARCH IN
LAW, DEVIANCE AND SOCTAL CONTROL 25 (Sfeven Spitzer and Amdrew T. Scull eds.. JAI Press,
Greemwich CT, 1983 ); YAEL Hassin, Marorine Jinvenile Delmauients m the State of Israel and the Social
Ragerion o Dhelr Delinguercy, 1T HEVREA U-REVARA (SOCIETY AND WELFARE) 283 (1997} (Hebrew):
Yael Hassin and Menachem Horovite, Juvemile and Adwlt Prabation in rael, in CRIME ANDCRIMIMAL
JUSTICE TH [SRAEL: ASSESSING THE KNOWLEDGE BASE TOWARDS THE TWENTY-FIRST CENTURY 315
(Fobert B Friedmann ed., State Unaversity of Mew Yook Press, Albay. [998)

Reynert ef, al,, sipra note 102, at 526-528 {reviewing hterature on te UN Comvesniran on the Rights of
fie Cleild).

Annette Ruth Appell, The Pre-Polifical Clald of Child-Centered Surispradence, 46 HoUsTON Law
REVIEW 703, 724-727 (2009).

Appzll, sppro note 109, at 704-715; Bridgeman and Monk, sipes nofe 3, at 4; MICHAEL KING AND
CHRETIHNE PIRER. HOW THE LaW THIMES ABOUT CHIEDREN 1, &3-21 (2ad ed., Ashgate, Aldershor,
1995],

“Constrictivisin’ gemerally denotes the position that any Enowledge of “realiny” i socially constructed.
LA BUCHANAN, A DICTIONARY OF CRITICAL THEORY 96 (Oxford Universaty Press. Oxtord and New
York, 20010)
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own objects. The plural [*childhoods'] is important here becanse it is also
leld that childhood can be constructed in diverse and shifting ways.'™

More broadly, this smdy 15 mfluenced by poststruciuralism — a loosely applied term
denoting a critical theoretical movement characterised by skepticism toward any form of
completeness of knowledge or understnding. Underlying poststructuralist thinking is the
assumption that no concept or thing is ever fully what it is thought to be.'*

The value of this non-essentialist'™* approach is that, rather than taking for pranted (and
thereby reproducing) domdnant, offen unequivocal. conceptions about the “tue” nature of the
subjects of our mquiry — law, childhood, or the Istach-Palestinian situation — 1t acknowledges, and
1s attentive to, the complexity, fhudity, and often self-<contradictory chamcter of these subjects,

It is worth clarifying that the flexible, vaned, socially constructed, nature of childhood does
not mean that the phsical charactenistics of those whom society classifies as “children™ are
nnimportant. On the contrary: children's (material) bodies are certainly among the factors that
determine the diverse possible constructions of childhood. Nonetheless, the nman body is in itself
socially constructed: for exanple, as childhood came to be thought of as distnet from adulthood, so
did children's bodies come to be conceptualised as different from adult ones.™

While Appell’s above description may apply to most existing child-centred legal literamre,
there 15 nevertheless somme valuable scholarly work on the legal construction and concepualisation
of childhood. These smdies. however, are scarce. mostly short, and/or rend 1o focns more on policy-
related issues than on broader theoretical questions.'® Furthermore, much of this literature holds
essentialist'’ (and developmentalist''®) conceptions of childhood, as criticised by Appell above '*

" JAMES, JENES AND PROUT, swpra note 2, at 139-140, See alro ARCHARD, stprv note 2, at 25-27;

Bridgeman and Mok, s note 3, at 3-4. The roots of this view are offen traced to PHILIPEE ARES,

CENTURIES OF CHILDHOOD [ Vintage Books, New York, 1962} Although net the first to approach

clildhood as s hiuman amtifact, Arbés i o many wayy codsidered the “fatlser’ of clildhood stadies due

i his radical assertion that childhood 15 an mrventon of modemity. JAMES. JENKS ANDF PROUT, st

node 2. atd, 2T

BUCHANAN, supra note 111, af 381,

" cmdely defined. essentialism is the belief that things lave distinet properties that are essential 1o them.

For example, some essentalist notons of gender assume sexoal differences to be essential differences

between men and wormen, BUCHANAN, supre note 111, af 154,

JAMES, JENES AND PROUT, sipra nofe 2, at 147, 130-151. See ofte ALLTSON JAMES AND ADRIAN JAMES,

KEY CONCEPTS IN CHILDHOOD STUDIES 39 (Sage, Los Angebes and London, 2008% Alan Prout and

Allizoay James. A Mew Paradigm for the Sociology of Childlood ™ Provenance, Promse and Problems,

in CONTEMPORARY ISSUES IN THE SOCIOLOGICAL STUDY OF CHILDHOOD 7, 25-26 { Allison James and

Alan Prout eds.. Routledge Falmer, Londea and Mew Yook, 1997

"% See, eg., Bridgeman and Monk, supra note 3, at 2-6; Julin Fionda, Lega! Concepts of Childhaod - An

Titodlivetion, fn LEGAL COMCERTS OF CHILDHOOD 3 (Tilia Fionda ed.. Hart Publishing, Oxford and

Portland, 2001); KUPER. s note 101, a4 10-13; Elizabeth 5, Scott, The Legn! Construction af

Chilefeood, i A CENTURY OF JUVENILE JUSTICE (Margaret K. Bosenlsenm ed., University of Clacaga

Prass, Chicago, 2002,

O essentialism sed sagpre note 114,

M Sep eg. Scoft, supra note 116, at 113-114 (~American [...] policymakers have no clear image of
adolescence, Generally they 1gnore this developmental stage, classifying adolescents legally esther as

113

115
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There are a few exceptional. more comprehensive, and non-cssentialist studies of law and
childhood. For example, Michacl King and Christine Piper’s How the Liw Thivks Abowr Children
has made a sigmificant contribution to legal scholarship, by presenting “the child™ as & legally
constcted semantic artifact, ™ However, this work not only benefits from, but is also limited by,
its theoretical framework: Teubner s {adaptation of Luhmann's) version of social systems theory.'*
Om the one hand, there is great ment in King and Piper’s constructivist onientation, which pays due
attention to legal disconrse, recognises that “truth™ and “reality”™ are discursively constmcted rather
than absolute, and rejects conventional cansal explanations.™ On the other hand, Teubner's
structuralist™ depiction of law as a relatively distinct and antonomous systeny; his denial of overlap
between the operation of psychological and social processes: and his under-playing of anything
outside social discourse (e.g., the material world and non-verbal practices)™ — misrepresent social
life, which 15 much more complex {and ambiguous) than he portrays it to be, This dissertation, as

115

part of its previously discussed postructuralist onentation, ' rejects structuralist views of this

Eﬂﬂ.uﬁ

Another noteworthy example is legal philosopher David Archard’s work on law and
childhood. Drawing on philosophical, historical, and other literature, Archard argues that childhood
15 a social constrict, examines the main charactenstic of the modem conception of childhood, and
provides an extensive and sophisticated theoretical discussion of children’s nghts and legal

stams. '

Following works such as Archard's, and in an attempt to further advance legal scholarship
on childhood, this stdy draws upon sociological ™ anthropological, ™ historical, ™ geographical™
and other'™ studies of childhood. Specific chapters of the dissertation make use of additional bodies
of literature: Chapter 3 deaws upon sociclogical and other writing on age;"™ Chapter 4 utilises

cliildren or s adults™). See aleo it at 118, For more oi developmentalist conceptioas of childlwod so
infra notes 467-471 and accompanying f=xt,

Sara text accoapaying note [0S,

KNG AND FIPER, supra note 110, at 1, 27, 6381,

L For their account of this theoretical framework see id., a1 24-37.

et 2324, 66

15 wgouctwralism® generally denotes the belief that luman creations are interrelated, and that these
interrelations constitate a larger “system” or “struchme”, BUCHANAN, sgrn e 111, at 452-354,
For a sympatletic discnssion of these aspects of Tenbner and Luhanains writing see KNG AND PIFER,
supeg et 110, at 25-30.

Sapra text accompanying note 113, See also sypra note 49,

1% O the alternative approach of this study in relation to each of these views see biffa notes 175-180 and
773 and accompanying text

ARCHARD, sidpre note 2,

See, g, sypra sources mentioned notes 1, 4, and 115,

12 See g ifio sousces mentioned notes 345, 629, and T12.

B See, eg., infra sources mentioned notes 741747 and 1003-1007,

B Sag g sipra sources mentioned note 48 and o sources mentioned notes 600 and 847,

2 gap g infia sources mentioned notes 467, 598, and 1038,

" See, eg.,infra sources mentionsd notes 434, 469, and 579

ns

124

15

11
Ec]

26



theoretical work on space,™ and on space and law; " and Chapter 5 uses trauma studies, ™ visual
" and writing on the relationship between traumsa, representation and kaw. ™ On the basis of
this cross-disciplinary and nmiti-thematic literature, this smdy endeavours to produce a rich analysis
of the multi-faceted issnes concerning law and childhood.

studies,

Existing child-centred legal scholarship has almost entirely overlooked the above important
themes — spatiality, representation (in its non-legal sense), traumsa, and even age."™ Consequently,
this scholarship currently holds a very partial conception of childhood. By explonng these themes
i depth, this study aims to broaden the scope of questions that can be asked, and frontiers that can
be explored, in relation 1o law and childhood.

Anather characteristic of the exisung child-centred legal (and “extra-legal™) literanure is is
tendency to equate, often unconsciously, childhood with children.' “Childhood™ is a broad
category that, beyond being socially apphed to individuals classified as “children™, also denotes
particular temporal and spatial boundaries. connotes behaviours or personality charactenstics,
evokes certain emotions and moral judgements, ™! and can be associated with certain modes of
social control." Even seemingly non-cssentialist works, such as Archard’s or King and Piper’s,
focws entirely on discourses conceming “children™ (rather than “childhood™ more broadly). This
study challenges this prevalent (and essentialist) equation of “childhood™ with “children™, by

143

explonng some circnmstances in which it is not “children™, but rather “adults"," or even the law

itself. " that are characterised as children

Finally. another contmbution the present study hopes to make to the existing literature lics
in its contextualised and empirically rich nature. The (scarce) theoretically informed scholarship on
the legal construction and concepmalisation of childhood acknowledges., in principle, thar childhood
15 constructed differendy in different contexts. and vet. this literamre fends o make broad

¥ See, eg., infra sources mentioned notes 605, T14, and 1024,

B e g bifro sousces mentioned notes 503 and 1044-1045.

Y4 See eg., infra sources mentioned notes 774775 and 912,

B See g hifio sousces mentioned notes 770, TT7. and TE3.

Y8 See, eg.,infra sources mentionsd notes 771, 781, and 758

¥ Seg eg.. ARCHARD. sipra note 2, at 8. 24. On the relative scholarly neglect of age. as compared with
other social categories, see infre note 602 and accompanying text, On the importance of these themes
s befer notes 430-433 and accompanyiig text (Tegardumg age): fffa notes 736-7 38 and acoompanying
text (regarding spatiality); and igfra notes 775-777 and accompanymg text (regardmg franma and
Tepresentafion).

M0 fag ep. Fionda, supea note 116, at 3 {*An identification of legal concepts of chifdhood can offer mamny
msights to our treatment of children™ (emphases added),

B For some discussion of the difference between “childhood™ and “children” see Daniel Thomss Cook,

Intradwcticer: Inferrogating Svmbolic Childhood, v SYMBOLIC CHILDHOOD 1, 2-4, 7 {Damel Thomas

Cook ed.. Peter Lang Publishing. Mew York and Oxfosd, 2002); JENES. sigure tuote 3, at 61,

See, eg., MICHEL FOUCAULT, MADNESS AND CIVILIZATION 139 (Routledge. Abingdon. 1989)

{“‘dladness is childlwood. Everyihing in the Retreat is organized so that the bsane are trassformed into

mumors, They are regarded as 'children who have an oversnmdance of strength and make wse of it7.7),

Drscussed fn JEMES, supeo wote 3, at 144-145,

Jrfia texl acooinprairying notes 266-570, 892-91 1,

Iefra text accompanying notes 554585,

1L
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generalisations about the way in which the law “thinks™ or “operates™. " In contrast. this study
refrains from such abstract generalisations, and mstead anchors any claims about law and childhood
in A specific context and in abundant empirical materials, ™

2.0, This study in the confext of the existing legal lirerature on the OFT

Like child-centred legal literature, legal scholarship on the OPT 15 extensive. However, it suffers
from at least three major limitations. First. legal literature on children in the OPT is scarce.'”
despite children’s great socio-political importance in this context. " The scarcity of legal literature
on children in the OPT is particularly salient as compared with the abundance of “extra-legal™
scholarship on this topic."* This gap of the legal literature has resulted in the topic of law and
children mn the OPT being examined almost entirely by HROs and the media. Socio-legal,
theoretically informed. studies of the legal construction or conceptualisation of childhood in the
OPT arc hence virally non-cxistent. Fraeli serder children have been particularhy disregarded: the
few existing legal studies of children i the OPT discuss only Palestinian children.

The lack of legal writing on Israeli settler children is symptomatic of a second limitation of
the existing legal literature: its neglect of Israeli settlers in the OPT, despite their major socio-
political role."™ While legal scholarship has addressed the legal ramifications of the Israeli
setflements in the OPT," and to a limited extent the settlers” legal status, " almost no attention has
been given to the settlers” encounter with the Istach legal system. This topic too has therefore been

W of Reynaret ot al, supra note 102, at 528 (characterising “children’s rights™ a5 a decontextalised

disconrse, which overlooks the social and Listorical disparity among child-related contexts).

For details of these empirical matenials see infra text accompanying nodes 201242

W Noteworthy examples include: Nadera Shalloub-Kevorkian, Crivas of War, Cultvre, and Children 's

Rights: The Case of Female Palestinion Defainess under feraeli Military: Ocouption, fn CHILDREN'S

RIGHTS AND TRADITIONAL WALUES 228 (Gillian Douglas and Leslie Seblba eds., Ashgate. Aldeishor.

1998); Philip Vesrman and Barbara Gross, Tmrplementation of the United Nations Convention on the

Righes of the Ohild in Drael, the Wesr Bank and Goze, 3 INTERNATIONAL JOARNAL OF CHILDREN'S

RIGHTS 296 (1995 ); Phalip Vesrman and Hepherhah Levine, Protectiimg Palestimion Intifada children;

Pageafied damonsiranions, child soldiers ar-elild maries?, 9 INTERNATIONAL JOURNAL OF CHILDREN'S

RIGHTS 71 {2001} Veenman and Waldmem, sipra note 98,

Sagrrer vote 19 and accompanying text.

W See, g Barber, supra note 19; COLLINS, supra note 19; Rebbie Duschinsky, Slquglverad frmocence;

il vietivs i politieal dizcowse duing the sacond Dirifads and Geza conflier, 21 SOCIAL SEMIOTICS

33 (20110 Saklman Elbedowr, David T. Bastien and Broce A, Center, Sdensiny Formarion i the Sladow

af Conflics: Projective Dravwings by Palestiniar and Ireeli Arab Children from the Wext Bank and
7er, 34 JOURMAL OF PEACE BESEARCH 217 {1997} Jolia Ewberloy. 4 Chiild is testifyine: Tesimony

amd the cultwral construction of childhood e o trans/nafiona! frame, 45 JOURNAL OF POSTODLONIAL

WRITIMG 378 (20080 Kuttab. supre note 19 Mark Robson, Tle Balfn Bomfer, 3 TOURMAL OF VISUAL

CULTURE 3 (2004 ); ROSEN, supra nofe 19 Graham Usher, Chifdren of Palestine, 32 RACE & CLASS ]

(19491 ), and fnfra sources mentioned nofes T84-TES,

Om settlers” socio=political mole see gewevally ZERTAL AND ELDAR, supra note 23,

¥ See e.p. Ben-Naftali, Groas and Michaeli sapra mote 21, at $79-392, 601-604.

2 Sep ep. Tobias Kelly, “Jurisdictional Paltrics ™ in the Otccapied West Bk Teevttory, Commurity, mid

Ecororic Dependency in the Formation of Lega! Subjects, 31 LAW & SOCTAL INQUIRY 39 (2004),
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left to be dealt with by HROs, which have focused on law enforcement on settlers who harm

Palestinians, " while leaving other important issues unexamined, “Extra-legal™ literature on Isracli

settler children in the OPT is scarce, noncomprehensive, and mostly in Hebrew, '

A third, substantial, limitation of the existing legal scholarship on the OPT is its focus on
intermational law, " and neglect of the immensely important Istacli law operating in the OPT."™ To
date, there has been no smudy (academic or other) of Tsraeli military court mlings, and there has been

very little writing on Israchi military legislation. Literature on the military legal system is generally

Y _ and mmch of this literature consists of outdated

158
L.

scarce — as several jurists have not
publications by Tsracli military personmne

Ome of the possible explanations for this state of affairs is the difficalry of accessing Israeli
military legislation and court mlings, and the difficulty of obtaining clear information about the
military legal system.'™ Among the few comprehensive HRO reports on the military legal system is
a report by Israch HRO Fesh Din from 2007, which remarks:

0 Sugwa note 81,

M fee, g BrianJ, Hall gt al., e Pevcholagioal fmpact of Impending Forced Settler Dizenpagenent i
Gz Traum o Postivaumatic Groawdll, 21 JOURKNAL OF TRAUMA STRESS 22 (2008, Hani Fubeida
Miro Michazl and David Makelberg, Kaleidarcope of Frammgs: The Case of “The Hills Youth ™, i
GATED COMMUNITIES 219 {Anwson Lelevi ed.. Neve, Tel Aviv, 2010) (Hebraw).

¥ See, o, Ben-Naftali, Gross and Michaeh, sigra note 21: Oma Ben-Naftali and Yuval Shany, Living i

Digwpdad: The Applicarion of Hiwan Rights n e Orewpled Terrifortes, 37 ISRAEL Law REVIEW 17

(2003 ); BENVENISTL supwiT note 83, at 203-248; Eval Benvenisti, The Appilicabilin: of Human Rights

Comvanitons fa farael and to the Ovenpled Terrifortes, 26 ISRAEL LAW REVIEW 24 {1992} Darcy and

Reymolds, s note 67; Gross, sipra note 33; Imsels, sypnm node 70; Man, sipea nofe 67; Power,

s note 68, Adan Roberts. Prolosged Milieary Occupotion: e Braeli-Oecupled Tavttortes siice

1965, 84 AMERKCAN JOURNAL OF INTERNATIONAL Law 44 (1990) Shany, swwa note 57,

ESpephanogoulos, supre note 67,

Om the importance of Israeli law in the OPFT see swpra notes 21-32 and accompanying fext,

¥ Benichou, supre note 26, at 204; HATIAR, supre node 21, af 8. 97 endoote 3. Ron Harria, Alexandre
{Sandy) Kedar, Prana Lahay and Assaf Likhovsky. fsreelf Lepe! History: Past and Presens, in THE
HiEToRY OF LAW IN A MULTICULTURAL SOCTETY: ISRAEL 191 7T-1967, at 1. 16 (Ruon Harris ef al eds
Ashgate, Darmonth, 20021 Weill, supro note 26, af 396 foomote 1,

1 Exapnples of publications written by mensbers. or former members. of the Iseaeli military legal syatem

are: MOSHE DRORL THE LEGISLATION IN THE JUDEA AND SAMARIA REGION (The Hebrew Uiniversaty,

Jemusalem, 197%) (Hebsew): Hadar, sipes note 76, [SRAEL. THE ‘INTIFADA® AND THE RULE OF Law

iDmad Yahav ed., Istacl Mimstry of Defense Pubhicotions, Tel Aviv, 1993) Mer Shamgar, Tire

Observance of Meternational Law in the Administered Tervitories, 17 [SRAEL YEARBOOE OF HUMAN

RIGHTS 262 (197 1); STRASHNOV, sigea e 76, More recent publications of this sort are: Bemchos,

supen note 26; Tevi Lekah and Amnir Draban, 4 Cowsdorion Rove of 00, 02 i Tsvaed: I the Law Disforred

ar & Oy The Staristics Distorved?, 5 DB U-DvariM 185 (2000) (Hebrew): Rozin, sigea note 83,

Noteworthy studies whose authors are not staff. or former staff of the Ismeli melitary legal system are:

Cavanangh, sigra note 67 HAAR super ode 21 Liplan, sagpeer eote 91 Weill, supea note 26, On the

limufations of this Inerature see infra text accompanying notes 147-170,

With regard to this latter isswe. several HROs have described a4 scately insufficient and bngrecise the

information the Israeh mulitary and polics have provided abous their ireatment of Pabestinan cluldren,

See, &g B'TSELEM. supra note 96, at 17, 19 footnote 63, 51-22, 55 footnote 165, 67 footnote 198; UN

COMMITTEE 0N THE BIGHTS OF THE CHILD, CONSIDERATIN OF REPCH TS SUBMITTED BY STATES PARTIES

UNDER ARTICLE & OF THE OFTIONAL PROTOOOL TO THE CORNVENTRON ON THE BIGHTS OF THE CHILD O

THE IWNVOLYEMENT OF CHILDREN [M ARMED CONFLICT — OONCLUDMMG OB SERVATIONS: [SRAEL af para_ 16

(20100, avasnble of httpsarerer2 ohchr crg'english bodies'cre/docs CRC-C-0PAC-ISR-C O] pif.
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ohservations of military court hearings, and on mterviews with the main players in the military
courts: (retired) Israch mlitary court judges, Isracli military prosecutors, defence attomeyvs
representing Palestinian defendants, former Palestinian defendants, and military court translators,
Notwithstanding Hajjar’s valnable insights inte the Istacli mlitary courts, the actual law to which
the military courts are subject is conspicuous m its near absence from her otherwise important

Although [Tsraeli] Security Legislation stipulates that sessions in Military
Courts are public, severe restrictions are imposed on those wishing to enter
the courts [...]. What is more, verdicts of the Military Courts are not
published. The de fiwero restnictions on the presence of the public in the
Military Courts, combined with the lack of publicity of their verdicts,
creates a legal system operating outside the public view and, therefore,
substantially lacking public scrutiny. [...] The number of [HRO] reports
issued to the public so far on the Military Conrts in the OT [i.e., Occupied
Temitonies) is [...] very small. [...] In the absence of research and regnlar,
comprehensive review (by academics, civil socicty or others) [...]. [t]he
Military Court system, the operations of which affect the lives of tens of
thousands of Palestinian suspects and defendants_ has [...] acted [...) under a
veil of darkness [.]. This report does not [...] smdy the content of the
Military Court judgments [...]."*

Two years carlier, in 2005, sociologist of law Lisa Hajjar published her book Coursing
Conflicr: The Iiraell Militoy Courr Svstem in the Wesr Bank and Gaza. Instead of examining
imostly imaccessible) Isracli mlitary legislation and court mlings, Hapar relied primarily on

study, as are the rulings produced by these courts. Indeed. Hajjar herself explains:

Although Israeli authorities have clammed that military orders [i.e., military
legislation]) were properly prommlgated and distmbuted in Hebrew and
Arabic, IDF [the Israch military] has never published a comprehensive
compendivm of orders in force in the termitories, Furthermore, assessing the
enforcement of this legislation has been difficult becanse of the scarcity of
publicly available information about mulings of the military courts. [...] Only
a small nnmber of military court decisions have been published [by the
military] in volumes entitled Select Judgments of the Military Couris in the
Administered Territortes.'®

The maccessibility of many military legal documents has had additional consequences:
among other things, it has made it difficult for defence attomeys to effectively fulfil their duty,"™

e
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YESH DN, supve note 26, at 14, 25-26 [emphasis m the ongmal}. See alwo 5o, at 32-88. Thos year
(20120 arrention to tee nulitary cowt sysiem has mereased following the release of Tarael documentary
The Lani i These Pares, which presents rare mterviews with former high-ranking members of the Israzh
mulitary legal sysrem
HAITAR, suprg note 21, at 59 (emphasis in the oniginal), On addibonal hordles Hagpar taced when tryang
o obtain perimission to interview Isvaelh oulitary officials see 0d, at 1617,
COo0E. HANEH AND EAY. supoa note 28, at 25; HAAR, supra ote 21, at 225; YESH D, supivo mode 26,
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and (as Chapter 3 will demonstrate) has led HROs to misinterpret Palestimans” status under Istacli
military law,'"®

Fortmately, after laborious efforts, Thave obtained updated versions of the relevant military
orders {i.e., legislation), as well as copies of hundreds of military conrt mlings concerning
Palestinian children. Detailed information on these sources and on how I obtained them will be
provided later in this chapter.'™ By bringing such important legal sources to light for the first time,
this study endeavours to substantially advance understanding of the important yet under-studied

Isracli military law,

The scarcity and insufficiency of academic wnting on Israch military law required me to
produce knowledge about this law almost ax wihilo. Isracli law schools (where Lacquired ny legal
education) do not teach courses on the Istali military law'™ — again, despite its great importance —
and nothing close to a textbook exists on this law. As part of this study, great efforts therefore had
to be put into exploring the fundamentals of Isracli military law, before delving into how this law
constmcts and conceptualises childhood.

This task has been all the more challenging since the mlitary legislation 15 prone to
changes."™ During the past few years, the military has repeatedly amended its legislation
concerning child offenders'® and these changes, while attesting to the importance and relevance of
this study, have required frequent revision of this dissertation

Another challenge to understanding the military law is its obscurity: as the next chapters
will demonstrate, there is consequential divergence between the military legislation and mulitary
court practice,” in addition to substantial confusion among HROs about the military law."™

Beyond its in-depth examination of the under-smdied military law, the contribution of this
study also lies in its theoretically-informed natre. As Hajjar has rightlv observed, “the texts
tackling the subject of the military cowts (and related themes) [demonstrate .. ] very line use of
critical social theory — or theory of any kind, for that matter.™™ Similarly to its use of cross-
disciplinary literanre on childhood, this smdy draws extensively on cross-disciplinary writing on

165 Tnfia text accompanying notes 483489, 499-300, $13-316, 521-531

1 efi text accompanying notes 201-243.

" The few elective courses which are defined as dealing with “military law™ focus entirely on the law
applicable to lsraeli soldiers in conrts-martial,

"™ For example, accordmg to HRO No Legal Frontiers, the military has amended its main piece of criminal
legislation — ORDER Mo, 378 CONCERNING SECURITY PROVISIONS (1967) — over 120 fimes sinee
enacting it. MO LEGAL FRONTIERS, sugw note 26, at 10

7 These amendments and their inplications will be discussed in depth in Chapters 2-4.

8 nfra text accompanying notes 440-460, 482-516, 621624 and accompanying fext. About the confosion
i the military legal system about its owa law see alvo HADAR, supra note 21, at 227,

¥ Iefi text accompanying notes 485-489, 499-500, $13-516, $21-531.

W HaAR, spra note 21, at 66 endnote 63
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IsraclPalestine,'™ in order to best understand this socio-political context. Thus, this research project
amms to contribute to the existing literature empirically and theoretically alike,

3. METHODOLOGY

After discussing the topic of this study — its framing, importance, and background — let us tum to
the research methodology and related matters. This section will describe the qualitative and
quantitative research methods, and the ways in which they have been informed by the theoretical
framework of this project; the sources analysed in this stedy, their charactenstics, how I obtained
them, and whar ethical principles guided the process of collecting them: and the implicanons of nry
identity as an Israch adult,

Fda), Methods

The methodology of this smdy can be broadly described as discourse analysis. Of the various
definitions ascribed to the term “discourse™, let us adopt cultural theonst Michel Foucault™s
definition of discourse as “the general domain of all statements, sometimes as an indmadnalizable
group of statements, and sometimes as a regulated practice that accounts for a munber of

statements”™, '’

For Foucault, knowledge is discursive and discourse is sanrated with power.*™ Discourse
analysis accordingly addresses questions of what Foucanlt termed “powerknowledge™."™ nsually
by conducting either or both of the following: (a) texmal analysis — focnsing on language. discourse
formation, and the possible effects of cermam disconrses: and (b) examination of non-texnal
practices — focusing on social technologies and institntional practices that produce discourse '™

T Seg g supra sources mentioned notes 19, 29 and infe sources mentioned notes 35

" MKHEL FOUCAULT, THE ARCHAEOLOGY OF KNOWLEDGE 80 {A.M. Sheridan Smith trans, Routledge,

Lomdon. 1972} Foucanlt defined disconrse in a puinber of diffesent ways throughowt his work, For

discusaion see, .., SARAMILLS, MICHEL FOUCAULT 53-66 (Rowtledge, London and Mew Yook, 2003),

See, e.g., MICHEL FOUCAULT, THE HISTORY OF SEXUALITY, VOLUME I: AN INTRODUCTION {Robert

Husley trans., Pengoin, Harmondsworth, 1978): MICHEL FOUCAULT. DISCIPLINE AND PUNESH! THE

BIRTH OF THE PRISON (2 ed.. Alan Sheridan trans,. Vindage Books. New York, 1995)

™ MICHEL FOUCAULT, POWERKNOWLEDGE: SELECTED INTERVIEWS AND OTHER WRITINGS, 1972-1977
(Colm Gordon ed., Harvester Press, Brighton, 19300 On the centrality of powerknowledge in
determuring what counts as childhood see Valerie Walkerdine, Safery amd Daugar. Childliood,
Senuiity, and Space af (e End of the Millanninm, in GOVERNING THE CHILD M THE NEW MOLLENNIUM
15, 20 (Kenneth Heltgvist aind Guoilla Dallberg eds., Boutledge, Hew York and London, 2000, Oa
powenknowledge as a central object of discourse amalysis see ROSE, st note 12, ar 144, 147,

e ROSE, s note 12, at 145=1446, 164=165,

173
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This study combines both these approaches: on the one hand, it examines “texts”™ — in the
broad sense of this term, including mostly written but also visual materials'™ — which the Isracli
legal system and its HRO critics have produced. By analvsing how these documents frame,
characterise, interpret, and also highlight or marginalise, child-related isswes (such as the nghts,
future, or suffering of the chald), this smdy aims to identify the kands of knowledge these texts
(rejproduce.”” My work process has been to read each document in its entirety, highlight
potentially relevant or important segments in it,"™ identify what it is silent about,'™ and later revisit
It a5 many times as necessary while stcmnng and wnirnng this dissertation

Addirionally, this shedy examines non-fexnal practices. For example, in Chapier 4, in
addirion to examining what various docuents “have to sav™ about separating child offenders from
adults, we will also discuss concrete changes concerning this separation in the physical world.

In addition to this qualitative discourse analysis, this study employs a quantitative method:
a sample of 155 military court cases concerning Palestinian children. This sample — further details
on which are provided below'™ — has enabled me to provide figures such as the conviction rate. the
rate of custodial sentences, or the average length of pnson sentences in the sampled cases,

3.4, Exhicol guidelines

Prior to collecting primary sources for this doctoral project, I filled out the LSE Rescarch Review
Questionnaire™™ — which sets out a series of questions researchers should consider when devising
and undertaking research — and carefully read the LSE Research Policy."™ These documents, while
primarily focusing on issues surromnding direct contact with research subjects (whom the present
study does not involve), nonetheless provided two nseful principles which I followed while
collecting my primary sources: (a) ensuring privacy and data protection: and (b) ensuring that karm
of distress to parties (individuals and commmumnities) directly affected by this study 15 minimdsed. The
process through which the primary sources were obtained will be detailed shortly. '

™0 id.. at 143 (describing visnality as a sort of discourse).
T oF id., at 156,

™ This is reminiscent of, but intentionally less procedure- and quantity-oriented than, grounded theory
methodology.

™ Throughout the next chapters, we will discuss not only what the primary sources “say”™, but also their
silences,

1 yfra text accompanying note 217,

B The questicikaire is available at

htp:/ w2 Ise.ac nk/mrranet researchAnd Development' ethics Guadance AndForms ResearchEthics (s
stvimsarre_Marclt01 Ldoe, 1 an happy to make the completed questiosaire available.

B The ethics policy is availahle at
hitpeferwow 2 lseac nkminranet/ researchAnd Development'ethics Guidance AqdForms Besearch_Ethics B
eview Policy FINAL pdf

B yfra text sccompanying notes 201-242,
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F.0c). The relationship berween theary and methodology

Sociologists of law Reza Banakar and Max Travers note that “theory and method are inextricably
inter-linked. Methods [...] are always used as part of a commitment to a theoretical perspective™, '
In this vem. a few words are in order about how the influence of poststructuralist thinking on this
study {as described above)'™® has informed the research methodology.

An important aspect of this theory-method relationship concems the question of whether
the texts we examine represent “the truth™. According to jurist Peter Goodrich, one of the impacts of
poststructuralism in the domain of legal theory has been

a penenic challenge to all modernist claims [._.] thar asserted certainty and
universaliry, absolute tth, or texmal determinacy. The notion that texts,
legal or other, were amenable to authoritative interpretation and. in the case
of law, application. by virme of the univocal and certain imcovering of their
meaning was anathema to [poststructuralist jurists ...

Since empiricism is often identified with an objectivist and structuralist discourse ™
marrving postsirucniralism with empirical methodology might at first seem paradoxical. However,
this project does not profess to “uncover the muth™ through its empirical materials, 1o CoNsmiCT an
“objective” account of socio-legal “reality”. What this smdy aims to provide is not “real” data, but a
rigorons, reflexive — and hopefully rich, nuanced, and innovative — interpretation of the materials at
hand (which were chosen according to criteria and constraints detailed below™*).

More specifically. the sample of all available cowt files concerning Palestinian minors from
the Samaria coun from the years 2008-2008 (see details bebow™), wiile aiming to facilitate a berter
contexualised discussion, does not profess 1o represent “reality™ any more than the texmal analysis
does. This is contrary to the tendency of some quantitative researchers, to reduce representativeness
to numbers and size — a reductive view of “representativencss”™ which has also pervaded some
disputes between the Istach mulitary legal system and its HRO cntics. For example, the Isracli
military dismissed a report by HRO Yesh Din whose findings were based on over 800 observations

™ Reza Banakar and Max Travers. Sivodieson and Laow, Soctolegy mnd Method, e THEORY ANDMETHOD
N S0CH-LEGAL RESEARCH ix aned 1, 1x-x, 4-5 {Reza Banakar and Max Travers eds,, Hart, Oxford and
Pariland OF, 2005

18 Supea mate 49

" Peter Goodricl Postwodern Justice, te LAW AND THE HUMANITIES: AN INTRODUCTEORN 188, 202
{Austin Sarat, Matthew Anderson and Catherine O, Frank eds . Combisdge University Press, Cambridge
aiwd Mew Yook, 2000). Goodrich refers specifically to deconstruction, but his argument 15 genarally
appheable to poststrechuralism.

¥ Trubek and Esser. supra note 50, at 12.

= Pefi text acoompanying notes 201-242. See alte supre 18I accompanying notes 12-14.

B mfra text sccompanying note 217,
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of military court hearings."™ by characterising these observations as “mot a statistically

representative sample™,'

A0d), The relationship berween primary and secondory sourees

Rather than treating collecting primary sources as a phase that needed to end before analysis
(including use of secondary sources) could start, this dissertation was produced by constantly
moving back and forth between primary and secondary sources, and expanding these two groups of
sonrces as necessary (further details are provided below).™ In this process, I have endeavoured to
balance two goals: on the one hand. to approach primary materials with fresh eves as much as
possible and suspend my preconceptions. This has required attentiveness to the details of these
materials, to the insights they may offer me,'™
matters I might have ignored or underplayed. On the other hand, I have also camied “conceptual

to findings which challenge my expectations, and to

baggage” from secondary sources, and it has inevitably informed my encounter(s) with the primary
matenials. Thuos, theoretical literature has not simply been “applied™ to empincal materials — as if
theory was a technology that required application; instead, the encounter between theory and
empirical materials has been contineally vsed to rethink theoretical writing on, and empirical
representations of, the relationship between law and childhood.

In this study, the distinction between “primary™ and “secondary™ sources 15 a distinction
between materials that are the object of our analysis. and other matenials whose chief fimction 15 to
aid that analysis. This distinction should not be understood as a distnction between facts and
concepis,'* since the “facts” of “real” world are inseparable from the conceptual framework which
renders these facts legible."™ Furthermore, the concepiual framework of this study deaws on

Primary sources just as much as it draws on secondary ones.

¥ YESH DI, supve note 26

"l The Spokesperson of the Israel Defence Forces, supra note 24, ot para. 1 5. See alse id,, ot paras. 14, 16-
18, In 19901, the mdlitary similarly described a report by HRO Amnesty Setarmational as based on
unrepresentative data, See HANAR, supro note 21, at 65,

Ci Michael Meyer, Berwvean thoory, seilod, and podities posttiosing of the apewoacies fo COA. Iy
METHODS OF CRITICAL DISCOURSE ANALYSIS 14, 18, 23-24, 27 {Ruth Wodak and Michael Meverads,
Lage. London and Thousand Oaks CA 2001 ).

Om the importance of such an approach in dizscoerse anabysis e ROSE, snpra note 12, ot 157, 161,
™ 0f Trubek and Esser. supre note 50, at 12 (discnssing legal sclwolarship which has questioned whetler
facts and theories could be distingudshed).

Om this point see alse ffra text accompanying note 271,

182
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F.0el. Frimary sources

3.(ed.1. Israch military legislation concerning Palestinian children

Prior to the Istach occupation, the law in the OPT was an amalgamation of remnants from the
Ottoman, British Mandate, and Jordanian (in the West Bank) or Egyptian (in the Gaza Stmip)
periods, as well as Islamic law.™ Since the inception of the Israeli occupation in 1967, the Israeli
military has issued thousands of orders in these teritories,””” which have amended and added to the
previously existing legislation there."™ These military orders, which Isracli authorities define as
primary Inzg:islnirjuznnn,“"'cl have extended military jurisdiction over very diverse facers of life in the
opT.*™

Although in principle, the nulitary legislation 15 not secret, there was no publicly available
compendinm of it when I devised this project. In 2008, three HROs jointly published a compilation
of Tsrachi military legislation,”™ but while reading military court rulings I realised this compilation
was significantly out=of-date. Istacli university law libraries. to which I also tomed, only hold few,
dispersed military orders.

In 2009, after being informed by a lawyer working for HRO DCT —Palestine that the
military prosecution had up-to-date versions of the military legislation on file, I contacted the
prosecution and received from them the updated version of the maim military order concerning child
offenders, ™

Public access to the military legislation has increased over the past few years: since 2008,
the military has gradually published most of its legislation online ™ Additionally, in 2010, the

™ Milhem and Salem, suprio note 56, at 257. Some of the legislation from these different periods has
remaingd i force in the OPT to date. fd.

" The Israeli military has issued more than 2,500 orders in the West Bank and more than 2,400 orders in

the Gaza Strap. Blilhein and Salem, sigrg note 26, The orders ssoed in the Gaza Strip were samilar to

the ones issned m the West Bank. Hadar, saprer note 76, at 171, This disseriation hence refers to the

West Bank arders.

Bemchon, sipra note 26, at 297; Cavanaugh, sgwa note 67, at 201 ; SHEHADEH, sipvn e 22, at 18523,

25

¥ IspAEL. THE “INTIFADA™ AND THE RULE OF LAW. supee note 138, at 23 (cited in SHEHADEH. sy noge
23, at 31}

™ HATIAR, supra note 21, at $9; Milhem and Salem, swpra note 56, at 266; SHEHADEEN, supra note 22 ai

23,35

THE PUBLIC COMMITTEE AGATNST TORTURE IN ISEAEL. MACHS0M WATCH AND THE PALESTINLAN

PRIBONER CLUE, COMPILATION OF SOURCES ON [SRAELI MILITARY LAW THAT RELATES TO THE OFT

(2008) {Hebrew and Arabic).

Irecerved this legislation from an authonzed member of the malitary prosecstion, and am bappy to make

available iy email cormespondensce with that person.

™ The legislation is available on the website of the military prosecution: herp:/orerw. law idfil487-
he/Patzar.aspx (last visited on May 25, 2012),
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military codified its criminal legislation, so that & single order included the abundant criminal

provisions in force, ™

Another source of information is the Isracli military archive, to which I tumed i 2010 in an
attempt to trace the historical ratiomale for the delincation of age categories i the mlitary
legislation (an issue discussed in Chapter 3°). I applied to the archive to read all potentially-
relevant internal military comespondence from the years 1966-1967. I was quickly granted access to
hundreds of documents. but unfortunately did not find i them any reference o the relevant military
legislation.

3.(e).2. Military cowrt decisions concerning Palestinian child defendanrs

3.(e).2.(a). The decisions and the process of obtaining them

Obtaining Israch civil court decisions (conceming Israclis) is relatively easy: notwithstanding some
exceptions, court decisions are available on a government website and on several commercial online
legal databases (the latter provide advanced search options). In contrast, military court decisions
{concerning Palestinians) have usually not been published, as described above™® — although there is
no formal legal reason not to publish them: they are not secret, and military court heanngs are
generally open to the public,

Here are details of five courses of action I have pursued to obtain such documents:

1} Im 2007, a year before starting this project, [ conducted a preliminary keyword-based search of
military court decisions through Israeli legal databases. in order to have some empirical basis
for a research proposal. This search only vielded 31 decisions. all by the Military Court of
Appeals. from the vears 2001-2006. These rulings contained details of 32 other court milings
ithe 31 corresponding first imstance military cowrt mlings and another Military Court of
Appeals mling). An acquaintance of mine, an Israeli jurist, connected me with the president of
the Courts-Martial, who assigned a soldier 1o find these 32 additional mlings for me. After

™ ORDER MO, 1651, supra note T4, According to the Military Attormey General this codification did noi
snbstanfially amend the exising orders, The Military Attomey General, Conrpletfon of The Ovder
Concarniig Sectrify Providfons (Tutegratod Varsfos) (November 19, 2009) (Hebrew)). avefable af
bt/ Swrwew Jaw 3 £11163-3820-he/ Patzar aspx pos=4. Beferences in this dissertabon are nsually made
to this code rather than fo the original onders.

Trfre text accompanying notes $61-466,

Sagera text acopanpanying notes 159-163,

Talso found several court-martial milings. For discussion of the cases wvoelving abasave soldiers which
this study examings see igfra text accompanying nades 232-239,
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4)

several months, the soldier mformed me that most of these milings conld not be found. She sent
me the few which had been found ™ and most of these had missing pages. ™

Since 2008, the military court system has been sending the Israch legal database Neve copies of
(new) decisions of the Military Court of Appeals. However, first instance military court
decisions remain unpublished, as do military court mlings from previous years. In October
2010, I conducted a thorough keyword-based search™ of military court decisions throngh the
Nevo database, and found 614 decisions from the year 2000 onwards. Of these, 193 were
irelevant (¢.g., only mentioned adult defendants™ children). And of the remaining decisions,
“omly™" 318 were military court decisions, since the Neve database also includes coart-martial
decisions (concerning [sraeli soldiers) nnder the “military court decisions™ catepory (despite the
fundamental differe