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Abstract of the thesis .
THE GOVERNANCE OF THE RULE OF LAW
An investigation into the relationship between the
political theories, the legal svstem, and the so-
cial background in the competitive society.

The thesis endeavours to show the interdependence of political
theories, the sncial sub-structure, and the formal structure of
the legal system in competitive societv.

The first vart developes the fundamental notions of legal
sociologv, namelv, the conception of law, the task of a sociologv
of law, the distinction between oublic and private law, and the
relation between sovereignty and the rule of law. The rule of
law.is determined as the rule of the State through general norms
which have the character of formal rationalitv, calculabilitv,
and predictability. As the rule of law is confronted with the
liberties of the individuals and with institutions Tormed by men,
the concention of liberty and that of the institution, and their
mutual relationship, are defined.

The second part is devoted to the elucidation of the process
which I have called the disenchantment of the law, that is to sav,
the divoree of natural from positive law. The relationship bet-
ween sovereignty and natural law is examined in the theories of
Thomas Aquinas and of the Nominalists, in the conciliar theory,



in English legal history, in the struggle of the Monarchomarchs,
and in the systems of Bodin, Althusius, Grotius, Pufendorf, Hobbes,
Spinoza, Locke, Rousseau, Kant, Fichte, and Hegel. The assump-
tions on which this part of the thesis rest are that we can speak
of a rule of natural law onlv if that natural law is concretised
and institutionalised; and that its function is that of legiti-
mising and justifying attacke on political positions; and that
natural law is consequently sbandoned vhen the group which malkes
use of it has achieved its aim. The conclusion reached in the
second part is that natural law finally disavpesrs at the begin-
ning of the 19th centurv, and is auperseded by mnositive law whichhas
the formal character of general rules,

The third and last part endeavours to verify the conclusions
reached in the first two parts by anmplying them to the commeti-
tive society of the 19th centuryv. With this object, the social
sub-structure which is described by classical economy, and the
political sub-structure of the distribution of powers between
various groups in society, are presented. The integrating
factor of the rational society of the 19th century is to be
found in the concept of the nation, whose social and politifal
functions are therefore examined. The notion of the generalitv
of the law, and its realisation in French, German, and English
constitutional theorv, is examined, As the anplication of these

general rules is of decisive significance, the attitude of Jjudges



wowards the law, and their position in the State, is analysed.
The analvsis given with the help of the pure science of law, the
orthodox theory of Montesquieu and its application in England,
France, and Germany, and by the theory of the American realists
and that of the continental School of Free Discu&lion, are nre-
sented. I endeavour to discover the sociological and political
significance of the answers given by the various theories, I
therefore examine whether English Common Law and Equity conform
to the concept of the rationality of the law, and come to an af-
firmative conclusion. The function of the law and of the Judge
. in the liberal legal system is seen to be threefold: the law
has the function of veiling the rule of one stratum of society;
it has the function of rendering the exchange processes calculable;
and it has the ethical function of realising equality.

By wav of contrast, I also examine very briefly the legal
system in the periods of monopoly capitalism and of National
Socialism, which I find characterised by the disappearance of

rational law, and especially of its ethical function.



All study is rational or nothing worth.

Thomas Hobbes

(A Dialogue between a
Philosopher and a Student
of the Common Laws of
England).
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PREFACE

This book 1s neither a study in legal or political theory,
nor 1s its intention historical. It 1is rather a soclologicsal
treatise, intended to be a contribution to a theory of modern
soclety, with a view to its control. The conclusion of the
book — that law as such, and as reallsed historically in the
English doctrine of the rule of law and the German Rechtsstaat,
guarantees only a minimum of freedom; and that the attainment
of liberty is rather the outcome of political struggle for it
— does not appear to emount to much. But law does contain a
"negative" guarantee, which, as Hegel put it in his Philosophy
of Right, must not be made absolute, but must not be thrown
away.

Having completed this book, I see at once its deficlen-
cles, which are due to the fact that it has been written under
adverse conditions. There 13 too loose a connection between
Parts Two and Three, and this is due to the impracticebility
of applying to the second Part the method used in Part Three,
a8 this would have necessitated the enlargement of the second
Part to such an extent that the book would never have been
finished. The inadequacy of the two last parts has, however,



also a significant sociologlcal reason. With the beginning
of the nineteenth century, political philosophy practicelly
came to an end. Hegel really said the final word. From
then on, political theory either lived on the o0ld heritage,
or turned completely from philosophy towards sociology.

I have received invaluable suggestions from Professor
Morris Ginsberg, Professor Karl Mannheim and the Right Hon.
Dr. H.B. Lees-Smith (of the London School of Economics and
Politieal Science); and from my friend Dr. N, Leites (Cormell
University) who read and corrested the first two Parts of the
book. I em above all indebted to Professor Harold J. Laski,
whose influence must not only be sought in the notes in which
his work is mentioned, but rather in the whole structure of
the book.

The book could not have been written without the finan-
clal help of the Central British Fund for German Jewry, and
the Israel Zangwill lemokrial Fund; and I wish to express my
gratitude to these two Committees, and to their respective
seoretaries, Mr, A.J. Maockower, M.A., and Mr. J. Isaacs.

Miss Jean McDonald and Miss Christian Maxwell have
kindly assisted me with the composition of the English.

London, W.C.1.
January lst, 1936.
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INTRODUCTION

The modern state shows two basic characteristics:
the existence of a sphere of sovereignty of the state, and
the existence of a sphere of freedom from it.

I. Only if soverelgnty exlsts can we speak of the
State as such. The sovereign state exists independently of
the different struggling groups within soclety. Only the
modern state protects the state, guarding its frontiers; it
conquers new markets, and produces the inner unit& of admin-
instration and law; it destroys local and particular powers,
squeezes out the Church from the secular sphere, holds the
struggling social grpups within definite boundaries, or ex-
terminates one of the struggling groups when its extermina-
tion seems necessary for the good of the "state".

At the same time modern soclety recognises in the
decisive periods of its existence certain human rights — i.e.
guarantees a certain realm of freedom from the state. Thus
it has used the idea of freedom in its struggle against feudal
powers and against Absolutism., It needed economic freedom
for the development of the productive forces, Historically
and philosophically this freedom was concelved to exlst before

the state, and the state developed as the means to 1ts



realisation. With this conception bourgeois soclety changed
the medieval Natural Law into secular human rights, serving
as a limitation of the power of the State. The conception
of such a realm of freedom however, can only be reached by
general norms — wuother these norms have the character of

& divine or secular, natural or general positive law.

The general norm in modern soclety played and plays
however another rdle. In so far as no freedom is grantsdl,
ox in so far as freedom cean be interfered with under extra-
ordinary circumstances, the action of the state must be able
to be deduced from general norms, a phenomenon which was
postulated by theorists in an absolute form.

Human rights and the imputatlion of all acts of state
intervention to general norms constitutes what is known as
the Rule of Law, or, according to German terminology the

Rechtsstaatscharakter of the state.

Both sovereignty and the Rule of Law are constitutive
elements of the modern state. Both however aroc irreconcilable
with each other, for highest might and highest right cannot
be at one and the same time realised in a common sphere. So
far as the soverelgnty of the state extends there 1s no place
for the Rule of Laws Wherever an attempt at reconciliation
1s made we come up against insoluble contradictions.

In so far, on the other hand, as the domination of the

state is declared synonymous with the Rule of Law 1t is



impossible to conceive of the state as a soverelgn and
eautonomous body, independent of existing social forces.
Wherever theorists of the rights of man make this attempt
to construct an absolute, sovereign, and independent power
of the state, they must either abandon the Rule of Law, or
they find themselves entangled in insoluble contradictions.

All systems contain both elements, even when they
are asserted to be monistic, as for instance, on the one hand
Hobbes, and on the other hand Locke.

To the logical antagonism between absolute sovereignty
and the Rule of Law, there does not always correspond a
factual antagonism between the exercise of state sovereignty
and the virtual practice of the Rule of Law: that 1s to say,
there are historical situations in which the exercise of
state sovereignty confines itself within such limits as to
permlt of the virtual exercise of the Rule of Lay.

This was true, for example, according to Chapter XIII
of Dicey's "Law of the Constitution", for the period in which
he lived., In such a period, that is to say, the highest
efficlency of the power of the state is reached just on the

basis of political freedom,

l. Or — in other words — in such a period there 1is a
prospect that sovereignty may emerge from free competition
of the socilety.



There are periods, however, when a real antagonism
corresponds to the logical one., This real antagonism leads
to a revision of the distribution of spheres between state
sovereignty and the Rule of Law in favour of one element or
the other, whereby the marginal case on the one hand is state
absolutism and on the other hand the cessation of the state

as such.,

II. We further attempt to show that a secular and
rationalljustification of state and law: i.e., a human justi-
fication, basing itself on the wills or the needs of men, can
have under certain historical circumstances revolutionary
consequences, This is true as well for the theory of people's
sovereignty as for that of enlightened absolutism.2 So the
claims of the bourgeoisie to be the nation is met by a parallel
claim on the part of the proletariat constituting itself as
the nation. In the same way as the bourgeoisie under the
slogan of "Representation of the Will of the People! has
brought down the feudal ruleg and monarchical absolutism,

80 will the proletariat on its side represent the will of

the people by merging the state into the proletariat after

1. BSee for the concept of 'rational’, &.E_ P 47 .

2. Other forms of justification are Traditionalism, by
which the state is justified by its very existence; Charisma,
and of course all divine theories,



it has become the nation. "The weapons with which the bour-
geolsle overthrew feudalism are now turned agginst the bour~
geoisle itself." This sentence, intended as valid for the
practical sphere, is also valid for the ideological sphere,

for the democratlic concept only exhausts itself when the pro-
letariat becomes the nation and constitutes itself as the
national class. Every modern society 1s confronted, however,
with the well-known dilemma: either to satisfy the claims of
the proletariat, or to abolish democracy, i.e. either to
abandon 1ts past ideals or to give preference to immediate
interests. The choice usually made is well-kmown. The con~
cept of democracy is abandoned, when the masses, newly-awakened
and aroused to a political self-consciousness during the period
of industrialism and world-war, demand this democracy for
themselves, and when a society fegdalised by monopoly-economy

is unable to satisfy that demand.

III. The third and central thesis is finally to demon-
strate the disintegrating effect of the general Rule of Law
guaranteeing freedom in a socilety based upon inequality. We

essert that any general norm, whether it be one of natural

1. Which is best presented in Harold J. Laski's,
¥Democracy in Crisid', 1933.

2. Similarly see Bertrand Russell, "The Revolt against
Reason", Political Quarterly, 1935, p. 5.



law, or of positive law, which is intended to set a limit to
state activity, necessarily contributes to the disintegration
of the status quo. Any such norm is double-edged, is a double-
edged sword.

1. Natural law especially, as Kurt Wolzendorff has
shown,lis only "a theoretical form for any political 1dea".2
The text will show, as the above theses have suggested, that
the then valid norms of natural law, as also the general
positive laws, correspond to the interests of certain groups,
and have the function of legitimising the positions of power
to which they have attained. After having attained these
positions the representatives of particular classes abandoned
the Bule of Law, or only rendered it lip-service, so that it
only disgulised the domination of a class; for, according to
Theses 2 and 3, it must happen sooner or later, that the
further recognition of the Rule of Law becomes dangerous for
the power positions or for the stabllity of the social order.
It is therefore attempted to prove that legal theory and legal
practice of bourgeois soclety are, as Carl Schmitt put it,

Situetions~Jurisprudenz — that law is a mere technique for

the conquest and maintenance of power.

1. Kurt Wolzendorff: "Archiv fiir 8ffentliches Recht",
Vole XXXIV, p. 477.

2. "Eine staatstheoretische Form fiir jede politische Idee."



3

The abandonment of democracy is accompanied by a re-
versal in the system of values In the philosophical sphere.
The Ratio is devaluated, because the justification of the
state by the wills of men is shown to be immanently revolu-
tionary. The Jjustification on the basis of the needs of men
1s not realisable because the increasingly obvlous contradic-
tion between promise and fulfilment must necessarily disillu-
sion, So, because of the impossibility of reveraing the
process of secularisation, there remains only the Charismatic
Justification, which 1s a typical case of an extreme attitude
of irrationality, That with which modern vitalist phillosophy
reproaches rationalism — vigz. that thought becomes a fatal
1nfluenee¥—- 1s right in so far as thought sets free those
forces heading for the destruction of bourgeois society, just
as 1t has contributed to the downfall of the secular domina-
tion of the Church, and the feudal system, and just as it
has contributed to the victory of political rights to freedon.

In so far as this book continues my unpublished doectoral
thesis of 1923, 1t develops what is conceived to be the purely
ideological character of natural law on the basis of a criti-

cism of Kentian and Neo-Kantian legal philosophy. The

1, cf. Max Horkheimer, "Zum Rationalismusstreit in der
gegenwértigen Philosophie", Zeltschrift fiir Sozlalforschung,
1934, p. 1 ff.

cf. "On the danger of asking the 'Why', John Stuart
Mill in"Dissertations and Discussiond, Vol. I, (3rd ed.), p.332.
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following ten years which I mainly devoted to industrial law,
did not leave me the time for a further exsmination of my
thesis. However, my practice during these ten years as a
lawyer and a law~teacher has in no way contributed to weaken
my conviction of the purely ideological character of Natural
Law, whatsoever be its structure. My practice has, on the
contrary, only strengthened that conviction, which finds ex~

pression in the present work.,

IV. It is sometimes asserted that the theory of the
Social Contract justifies sovereignty, and that the theory
of Natural Law justifies the freedom of men from the inter-
ference of the state. This is contradicted by the facts,
however, for the separation of the Liberal and democratic
1deology has taken place only in the nineteenth century, Up
to this time both elements were merged in every theory and
in praotico.l The Natural Law theorists also wanted to Justify
the state, and the democratic theorists of the Social Contract
also wanted to justify liberty. Thus was Figgiszable to put

forward the following thesis in dealing with monarchomachical

1. CGeneral Survey by Otto Glerke, "Natural Law and the
Theory of Soclety 1500-1800", ed. Ernest Barker, Cambridge
1934, Vol. I, p. 111.

2. J.N. Figgis, "Studles of Political Thought from Gerson
to Grotius", Cambridge 1916, pp. 157-8.,



theoriea, The primum mobile wan the valluptoun o loment
"elvil rights are secondary snd meana to an end". The cone
tract 1s the basia of the atate, tharefore Natural law munt.
precede tho state — whioh impllen that nocording Lo Win viaw
Natural Law not only legitimimea freedom, but alno coerelon
on the part of the state. Therefore, law ta nol only a come
mand, but alao "the voloe of reanon". In thia formulalion

of lggls, both elements arev united.

Further, as it appearsa to mo, (and tn thin 1 nureo
with C.J. Friedrioh) that the signtfloance of the Jurtatenl
category of the contraot la eantly over-emphanined. Whal in
decisive 1s not tho Juridical ontegory of the ocontruot, bLut
1ts meanlng, 1ts soocular and rational Juatirioation; t,e, n
Justification deriving from men, thoir wills and enda. oma-
times In a system thn guuranteos of Lboerty are precdominant.
(Grotius and Locko) and somatimes Lhe Juatirtoatiton of nlale
coercion (HobbLes and Iifendorf).

Equally unimportant for our Inventipgatlonn are quenlionn
which have given muoh trouble to polltioal theory —. viy.,
whether Lhe natural slete wan thonght. Lo be an hiatoriocal
phenomenon or only a rlntlon.l liven 1f wome thaoriate or
Natural Law have concelved tho nubtural state to be an his-

torical phenomenon and even 1f thin conoeption Im Malne,

. . S, . ik o

* le On the inbtroductlon of' Lhe notlon of Lhe nekiral Atale,
¢fe William A, Kobnon, "Civilimatlon and the Urowhh of lew
(1931), p. 268,
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/whe%#qxﬁ;4ﬁbwaye—is-bhe~eaﬂgg even then, thelr thesis can be

freed from this incorrect basis by painteining the natural
state as a methodological principle only. We have therefore
to put the question: How is the natural state to be described
in order to justify either the domination of the state, or the
freedom from its interference? The answer is, that all abso-
lutistic theorists of Natural Law (Hobbes) conceived man to
be 1nherently evil in his natural stateland the Liberal
theorists of Natural Law (e.g. Locke) concelved him as good.

Similarly, for us it 1is of only minor importance
whether the soclal contract is considered as an historical
phenomenon, as an ideal to be realised (Rousseau), or as a
transcendental idea (Kant).2

Even if, which seems, to be certain, no state ever was
established by contract, the category of the Social Contract
might be a methodological principle necessary for the justifi-
cation of the state or from freedom from it.

In Part I (Theoretical Basis) we develop those general
principles later to be applied in the analysis of particular

Instances in the next two parts.

1. cf. S.P, Gooch and H.J. Laski, "English Democratic
Ideas in the Seventeenth Century". Cambridge 1927, p. 139.

2. Max Salomon, "Kents Originalitit in der Auffassung
der Lehre vom Staatsvertrage". Archiv fir Sffentliches Eecht,
Vol. XXVIII (1920), pe 97.
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1. The present work deals with the theory of the re~
lations of law, political science, and economics. In para-
graph 1, "Concept of Law", we make some general remarks on
the concept of the validity of law.

2, Within the theory of law the emphasis of this work
is laid on the sociology of laws In paragraph 2, therefore
we oppose the sociology of law to the exegetic or dogmatic
treatment of law, and the central problem of the sociology
of law — viz. the problem of the interrelations between law
and the legal substructure (Substrat), is sketched in its
basic features,

3e Within the soclology of law attention is here
directed mainly towards the sociology of the legal structure
and the state., In paragraph 3, therefore, we make some re-
marks about the concept and the basic structure of the state,
and deal with the distinguishing features and essential
categories of public and private law.

4, Within the fileld of investigation defined above,
this work, as its title would indicate, deals mainly with
the socilology of the relations of soverelgnty and the Rule
of Law.

(a) In paragraph 1, therefore, we give a sketch

of a theory of sovereignty.



(b) Wo underatand by the Kule of Law a dominaiion
through general norms, and counaequently throuph doterminate
material norms.

As the domination of general norms exercises an fw-
portant influence upon the character and extont of the
rationality of law, wo deal with the vurioum bLypea of ratton-
ality of law and their interrelationahipa.

The varilous normes conotituting the Hule of Law are
usually either such as guarantee certaln libertles or auch
as guarantee certain legal institutionm. Therefore we plve
a sketch of a theory of liberty and of a system of 1libeviian,
and following consiastently the theory and the ayatem of lapgal
inatitutions.

In a furthor chapter we deal with the relationn hetwaeen
liberties and inatitutions with spocial reference to the
supplementary rolations.

Anticipating the mociologlcal inventipation of the
relation between sovereignty und the Hule of Law, we finnlly
deal in parugraph 3, with the relations ocorreaponding 1n

law — vize the dualism of tho Lwo concepta of law.



PART ONE

THEQRETICAL _BASDIg
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CHAPTER I

The Place of the Problem within the Legal System

1, The Concept of Lawe We wish to define law by two
1
'moments! — that of order and that of coerclon. As Hegel

says, "the abstract forms reveal themselves not as self-sub-
sistent but as untrue".2

By 1ts coercive character law can be distinguished
from custom and morality. All attempts at alternative defini=-
tions have failed.5 Since the Renaissance the state, and only
the state, has constituted the coercive machinery. But never-
theless the state is not the sole 'creator' of law, because
the coercive power of the state is only one moment of the law
and not the law itself, We therefore support the formulation
of Wilhelm Dilthey: "The legal system is the ordering of the
aims of soclety which 1s maintalned by means of coercion
exercised by its own external organisation, and the possibility
of using force forms the decisive reserve power of the legal

system; but external control of wills is seen to be spread

1. Wilhelm Dilthey, "Einleitung in die Geisteswissenschaft-
en, Vol. 1, p. 80, Leipzig and Berlin, 1922,

2. Hegel, "Philosophy of Right", 4 32. Add. "Abstrakten
Formen erwelsen sich nicht als fir sich bestehend, sondern als
Unwahrheit."

3, cf., Oliver Wendell Holmes, "Collected Legal Papers
(1928), p. 170.
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throughout the whole of organised society, and that is why
not only the state but also other wills have the function

of creating and maintaining law. Every concept of law con-
tains the moment of the external society, on the other hand
an organisation can be constructed only in legal terms".l So
in this way other social groups are able to create one moment
of the law: 1.e. social norms which however become legal
norms only through the coercive power of the state.

All legal norms having sociological validity also pos-
sess juridical validity. In order to give these norms juridical
validity the coercive power of the state must stand potentially
at their disposals, The Ilmputation of the coercive power of
the state 1s sufficient for a juridical consideration of the
concept of law., For the sociological validity of the norm,
however, the potentiality of its being carried out by the
coercive power of the state is insufficient. The fact of i*s
being carrled out is essential. The sociological validity of

a legal norm is therefore characterised by the fact that

1. Dilthey, op. cit., p. 80. "Die Rechtsordnung ist die
Ordnung der Zwecke der Gesellschaft, walche von der &usseren
Organisation derselben durch Zwang aufrecht erhalten wird.

Und zwar bildet der Zwang des Staat§ ..... den entscheidenden
Riickhalt der Rechtsordnung; aber #ussere Bindung der Willen
sehen wir durch die ganze organisierte Gesellschaft verbreitet,
und so erkldrt sich, dass in dleser auch andere Gesamtwillen
neben dem Staat Recht bilden und aufrecht erhalten., Jeder
Rechtsbegriff enthédlt also das Moment der &dusseren Gesellschaft
In sich. Anderseits kann jeder Verband nur in Rechtsbegriffen
konstrulert werden."
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"by it is created an expectancy (Chance) that one or another
economic subject will enjoy a specilally emphatic and rarely
failling protection of certain of their interests". Socio-
logically then the legal norm grants an expectancy which is

in fact realised by the coercive machinery of the state.z
Since the Renaissance the state has been the decisive coercive
machinery. We have, therefore, in order to be able to decide
whether a certain legal norm 1s sociologically valid, to in-
vestigate whether the coercive machinery 'state'! provides for
coercion on behalf of those legal norms, and whether it has
such a power that on the average it can be expected that the
legal norms vill be fulfilled. It is a question, therefore,
of typical human behaviour. If we discover that a legal norm
is part of the hierarchy of norms, but that it is not fulfilled,
elther because the coercive apparatus is too weak, or because
the legal subjects and the legal administrators do not take it
seriously, we are no longer able to speak of the sociological
validity of that norm. The consent of the legal subject is
therefore unessential., The reason for disobedience or acqui~

escence 1s not the subject-matter of a sociology of law,

1. Max Weber, Verhandlungen des 1, Deutschen Soziolozentages,
Col. I. Tibingen, 1911, p. 75.

J. Bentham, (Theory of Legislation): "It 1s hence that
we have the power of forming a general plan of conduct... Ex-
pectation 1s a chain which unites our present existence to our
future existence, and which passes beyond us to the generation
which 1is to follow".

Oliver W. Holmes, Collected Legal Papers (1920),p. 169:
Legal duty as a prediction, as a prophecy.

2, Max Weber,"Wirtschaft und Gesellschaft!, p, 369. .
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although perhaps for a psychology of law.

Law in the philosophical sense is to be defined as a
"reality which has as its function the service of the idea
of right".l "The concept of law is directed towards the idea
of right". The idea of right contains on the one hand the
demand for Jjustice, and on the other hand the demand for the
satisfaction of vital human and state needs in the various
spheres of social 1life. The definition of the idea of justice
i1s here as irrelevant as the extent of its historical realisa-
tion.2 What 1s here important is the fact that law in the
philosophical sense 1s not identical with the needs of the
state or of society. In the dialectical tension between
Justice and necessity lie the main problems of the philosophy

of law.

2¢ The Sociology of Law.

(1) Exegesis and Sociology of Law:=

The science of law is just as much a science of norms as of

reality. As a science of norms it has as its subject-matter

1. Gustav Radbruch, "Grundziige der Rechtsphilosophie",
2 Aufl., p. 29, "Wirklichkeit, die den Sinn hat, der
Rechtsldee zu dienen. Der Rechtsbegriff ist susgerichtet
an der Rechtsidee."

2., Dietrich Schindler, "Verfassungsrecht und Soziale
Struktur", Zirich, 1932, .p. 35. Karl Mannheim, "Ideologie
und Utopie", pp. 110-111, Hermann Heller, "Die Souveranitat",
Leipzig und Berlin, 1927, p. 128.



the objective meaning of the legal norms. As & aclence of
reality 1t investigates the relationa between lepgsrl norms,
the soclal substructure (Subatrat),the soclal behaviour of
the legal subjectsa, and of the legal administrators.

The interpretation of the lenal norms can therefore
be — 1like that of all mental structuros — a dual ono; an
immanent and a tranascendontal one, if we adopt Karl Maunholm's
classification of types of 1ntorpretntion;lor, fn Marxian
terminology, an ideological and a asoclologlcal one.

The sclence of norms has as its subject-matter tho
legal order as an autonomous mental structure oppoased to
reality. The pure theory of law of Kelsen la thorofore a
theory of positive 1aw.2 Thus far we do not doubt the valldity
of the pure science of law — as Laskl says: "in terms of 1ta
a)Xioms, formal jurisprudence is completely Jjustified in the
whole of Jts procedure; In terms of its a¥ioms, nolther itas
method nor i1ts results can be denied. By Llta own inherent
logic, all that makes law, 1s necessarily legal, all in con-~

flict with 1t is necessarlly 1illegal. IFFor 1t cannot continue
3

its sovereiynty on any other terms". Normative Jurisprudence

.  Karl Mannheim, "Ideologische und Sozlologische le-
traﬂ’ung der gelstlgen Gebillde"in Jahrbuch fir Sozlologle,
Vol." IT, Karlsruhe, 1920, p. 424 ff.

2. Hans Kelsmen, "Reine ltechtslehre", Lelpzly und Wien,
1934, p. 1.

3., H.J. Laskl, Law and the State 1n "Studlen in Law and
Politics", London, 1932, p. 23



puts, therefore, the single and exclusive question: which
objective meaning is to be attributed to the legal norm?l The
fundamental difference between 'is' and 'ought' can be formu-
lated in this way: "From the fact that this 1s, it follows
that that was — or that it will be — but never that some-
thing ought to be. Something can be, and yet never has been,
nor is it now, nor will it ever be".2 Normative jurisprudence
takes law as a mental structure without reference to social
reality or to its ethical justification. Questions such as
how law arose, to which social forces it owes its existence,
which effects 1t exercises in socisl reality, whether it cor-
responds to an i1dea or contradicts it — all such questions
are for the pure science of law meta-juridical problems,

3
Juridical mysteries. In this separation of the categories

of essence and existence, of ethical norm and legal norm,
lies the merit of Kelsen's pure theory of law., By this ex~
purgation of all ethical, natural law, and political evalua~-
tions which had found their way into legal science by virtue

of the methodological syncretism of the Natural Law period

1. Max Weber, "Wirtschaft und Gesellschaft", p. 368.
2. Kitz, "Sein und Sollen". Frankfurt/Main, 1869, p. 74.

. 3. Hans Kelsen,"Hauptprobleme der Staatsrechtslehre".
Tibingen, 1911, p. 334.



and the nineteenth century, the way 1s indeed made open for
a new ethical evaluation of law and a new genuine relation
between law and political science.

In normative Jurisprudence state and law are 1dent1cn1.l
In the last resort law 1s to be attributed to the State. The
finally distinctive characteristic of law 1s its derivation
from the state. If this 1s the case, and 1f law and state
are both orders, both orders must be identical. The state
can legally only be recognised as a phenomenon of law as a
hierarchy of norms in which all norms have to be attributed
to one basic norm, Every legal norm is therefore a hypo-
thetical judgment on the future behaviour of the state. The
essence of a legal norm does not consist in a command but in
the statement that 1f this or that should happen the state
shall react in such and such a way. The connectlon betweon
the legal cause and the legal effect is therefore a normative
one. The relation is determined not by the category of causa-
tion but by that of norms.

Normative jurisprudence does not reach any concrete
positive results. The results reached by it are purely nega~-

tive ones.

1. 1In place of a reference to the whole of Kelsen's
worksf I refer the reader to hie symposium, "Reine Rechts-
lehre", Leipzig und Wien, 1934, with its accompanying
bibliography. For the English reader In particular, cf.
his two articles in the Law Quarterly Revlew, 1934-1935,
translated by C.H. Wilson.
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For normative jurisprudence subjective right does not
stand before objective law, but 1s derived from it. ZEven
if, according to the conception of philosophical liberalism,
the sphere of freedom of the individual is to be considered
principally as an unlimited one, in the legal system of
liberalism this sphere of freedom is only understandable as
delegated by the law.

Subjective right is a title, and therefore only a
special formation of the process of creation of law. So far
the fundamental difference between objective law and sub-
Jective rights is abolished.

The legal order can only be conceived as part of a
process of a gradual concretisation of law, from a single
hypothesis — viz. the basic norm. Law is all that, and
only that which can be imputed directly or indirectly to
this basic norm. The legal order is a hierarchy (Stufenbau).
This idea was introduced by Kelsen's disciple Adolf Merkl,
who, however, as he himself admitted, derived his idea from
Kelsen's work 1tself.l The stages of the hierarchy consist
in the constitution, legislation and the administration of

Justice. The administration of justice does not only consist

1. cf. Merkl in "Verdffentlichungen der Vereinigung der
deutschen Staatsrechtslehrer'. Heft 4. Berlin u. Leipzig,
1921, p. 200.



in the declaration of the law, but also in its creation. The
decislion of the court creates law because it creates a new
norm.l

For normative jurisprudence there is no difference
between an ethical and a legal person. The natural person
1s bearer of rights and duties only because the legal system
hes made him a point of attribution for such legal rights
and duties. In the pure science of law there is no difference
between administration and the judiciary function, because the
unbiased examination of the case which is supposed to dis-
tinguish the one from the other is also only a function of
the legal system, There 1s further, no categorical difference
between contract of the legal subjects and the coercive acts
of the state. Both kinds of act are individualisations and
concretisations of general norms.2 As for the contract, the
state delegates to the legal subjects the power of executing
it — i.e. the so-called "private autonomy".

The legal system 1s closed; genuine gaps do not exist,
spheres free from law are inconceivable.

A categorical difference between legal and customary

law, state law and autonomous law, case law and statutory

l. Here there seems to be a contradiction within Kelsen's
theory. If a norm is a hypothetical judgment of the future
behaviour of the state, the decision of the court cannot be
itself a norm.

2. Here, characteristically of his Liberal starting-point,

without any proof, the legal norm is identified with the
general norm and is therefore already gilven content.



law cannot be concelved. For customary law can legally only
be conceived as law 1f one starts from the fact that the state
has ascribed to permanent customs the right to create law.
This has been very clearly formulated by Hobbes: "When lony
use obtaineth the authority of law, it 1s not the length of
time that maketh the authorlty, but the will of the sovereign,
signified by sllenoe".l Filmer has enunciated this principle
even more clearly: "It 1s not the being of a Custom, that
maketh it lawful, for then all Customs, evon evlil Customs,
would be lawful: but it 1s the approbation of the supreme
Power, that gives a legality to tho Custom: where there is
no supreme power over many nations thelr Customs can not be
made legal".

Autonomous bodies are, according to the pure theory
of law, in reallty not autonomous because their right to
create law 1s legally conceivable only if it 1s presupposed
that this capacity has been delegutod to them by the state.
In so far as the pure sclence of law 13 also identical with
the theories of Ilobbes, who could understand canonic law only
as a part "of the law of England".3 Finally there exists for

the pure sclence of law no difference between case and statuto

l. Leviathan, Molesworth's ed., Vol. VIII, C. XXVI, p. 262.
2, Observetions upon H, Orotius, De Jure Belll ac Pacls.

3. A Dialogue, Molesworth ed., Vol, VI, p. 15.
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law. Just in the same way as Hobbes has expressed it: "As
for the Common law contained 1in reports, they have force but
what the kings give them".l

In the system of the pure science of law there 1s no
categorical difference between public and private law, however
these are defined; for the legal surplus value which the public
body has as agalnst the private law subject has been granted
to the public body only by the legal system itself.

(11) Law and the Legal Substructure:~

Legal science 18 not only concerned with legal norms, but
also with the social substructure (Substrat) of the legal
system. By the term 'soclal substructure' we understand
soclal reality after the subtraction of the law itself.
Social reality is the work of men in soclety.

The legal norm orders social reality — 1.e. in the
more exact formulation of Paschukaniszthe ordering of social
relations takes on under certain conditions a juridical
character. Law 1s the specific order of the social substruc-

ture. It seems unnecessary to say that this soclal substruc-

ture is not only an economic substructure. The so=-called

1. It follows, therefore, that Kelsen's pure theory of
law 1s nothing but a purified theory of the British Absolut-~
ists: with Hobbes and Filmer, however, this theory had
politicel significence, whereas it is reduvced in the pure
theory of law to a methodological principle.

2. c¢f, Xerl Renner, "Die Rechtsinstitute des Privatrechts
u. ihre soziale Funktion", Tubingen, 1929, p. 32. Also
Max Huber, "3eitrage fir Kenntnis der sozlologischen Grund~-
lagen des Vdlkerrechts", in Jahrbuch des Sffentlichen Rechts
(1910), Vol. IV, p. 61. n
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economic interpretation of legal norms and legal institutions
is not a total interpretation. Political, religious and
mental ideas as well as family relations are realities to
which the legal norm is equally subjected. The exclusively
economic interpretation is in no way the Marxist one. Such

an assertion would be as essentially un-Marxistic as that his-
tory is the development of ideas, or the work of great person=
alities., Marxism aims at a total interpretation of all social
phenomena. Marx was a Hegelian, and Hegel has councelved a
law to be "a dependent element in a totality, one of the many
others constituting the character of a nation and an epoch,
and receiving thelr meaning and justification from their
1nterdependence".l Marxian sociology asserts that law may
develop relatively independently of social reality, that
automomous legal forces may drive its development in another
direction to that of the social substructure.2 The independ-
once of the legal system from social forces is, however, as

has been indicated by Engels with great firmness, only a

1. Hegel, "Rechtsphilosophie", 4. 3. Note. "abhénginges
Moment einer Totalitét im Zusammenhang mit allen librigen
Bestimmungen, welche den Charskter einer Nation und elner
Zeit ausmachen.... Denn erst in dlesem Zusammenhang erhalten
sie ihre wahrhafte Bedeutung, sowle damit 1lhre wahrhafte
Rechtfertigung".

2, By this, however, law is not an 1ldeology, 1t is a
real soclal relationship as Paschukanis rightly says, p. 57.
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relative one. It is, however, a meaningloss statement thnt

law and the state are relatively autonomous. The central
task of a soclological investigation into tho legal syatom
consists in indicating on the one hand the conditions undor
which law and the state can develop relatively independently,
and on the othor hand the forces which go to deatroy this
relative autonomy and subject the law and the state with full
force to the stroam of social realities. This will be one of
the main tasks of the present investigation.

The inter-relationshlps of legal and soclal phenomena
cannot be contested. It may be perhaps possiblo to asnort
thatethical evaluations and styles of art can develop inde-
pendently of soclal forces — 1,6, that more or less absolute
independence from social reality exists for art and moraln.
It is, however, impossible to maintain this with regard to
law which 1s but one aspect of the order of human livos,

Nor is law the form taken by human living %ogether, In
particular can i1t not be sald that law and the economic ayatem

stand in the rolationship of form and content erroneously

l. F. Engels, "Ludwlg Feuerbach", p. 49, 52-53. "liere
the inter-connection between the 1deas and their muterial
conditions of exlstence becomes moro and more complicated,
more and more obacured by intermediate links. But the Inter-
connection exiats."
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attributed to them by Stammler; law is the structure of
human living together in so far as this living together has
become the subject of state regulation., A legal order for
its own sake 1s unthinkable. Thore 1s no speclal style of
law, as there 1s no speclal ethic of law. "Hence, the origin
of the conception of right falls outside the science of right?“

The legal norm and its social substructure do not al-
ways coincide. If we consider their relationship we can state
with Karl Renner the following porx:;i).:il;l.(:ies::’> (a) the sub-
structure can change while the legal norm itself remalns con~
stant; (b) the legal norm can change while the soclal sub~
structure remains constant.

The legal norm can remain unchanging for years, decades
and, under certain clrcumstances, for centuries while the
soclal substructure suffers in the course of historical eventa
fundamental alterations wkich reverse the soclal function of
the legal norm. This phenomenon 1s defined in German litera-~
ture as a change of the function, a change of the aim, or as

a substitution of the basis of the legal norm, The instances

are numerous and one hesitates to quote them: one decisive

l. cfe criticiesm of this assertion by Max Weber, "Rudolf
Stammler's Ueberwindung", in flesammelte Aufsatze zur Wlssen-
schaftslehre'", Tiibingen, 1922, p. 309.

2. Hegel, "Rechtsphilosophle", f. 2. "Der Bouriff des

Rechts (im philosophischen Sinno) fallt seinem Werden nach
ausserhalb der Wissenschaft des Rechta.'

5. Op. clt., pe 5 ff,
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example 1s offered by the institution of property. The legal
norm indicating the characteristics of property domination
has remained unchanged ever since Roman times. The same
formula covered Roman Individualistic private property and

Germanic 'Ober- und Unter-Eigentum'; the self-same formula was

again used for feudal property as well as for industrial
property; property in both production and consumption goods
has also come under 1it.

This phenomenon, that legal norms remain unchanged
whereas the soclal structure is subjected to alterations, has
induced Max Weber and Kantorowiczlto assert that in order to
erect a soclalist soclety, not a single word of the civil
code need be altered. This assertion assumes a highly im-
probable possibility. Obviously it is possible, and has been
attempted several times. Constituting communal property —
1.0+ soclialist property — by entering into private contracts
of sale has not been an uncommon phenomenon. It is quite
possible for the state to obtain private property by means
of private contracts within the framework of the old con-
tractual law, and then to utilise it for the common good., In
this case only the bearer of property would have changed. The
legal institution as such would not have been altered. Such

a case 1ls of course theoretically possible.

1. Verhandlungen des ersten deutschen Soziologentages.
1910, Vol. I. Tibingen, 1911, pp. 209, 273.
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It is, however, not probable, because it is overlooked
that a soclalist soclety not only aims at a change of the
bearer of the property, but at the attainment of ccmmunal
property — i.e. at the democratisation of the economic system.
This aim could be attalned by means of private law contracts
only if the society were based on the consent of all citizens
— which 1s an absurd postulate. Therefore, the socialist
soclety, too, will have to take recourse to the institution
of the administrative act — 1.,e. to compulsory regulation
belonging to public law. For such a case, however, the thesis
of Max Weber makes no provision, for obviously the civil code
cannot be dealt with in a socialist society as an isolated
phenomenon. The whole legal system must, on the contrary,
be considered as a unit, including e1l1 auxiliary institutions
and auxiliary guarantees, including all those auxiliary norms
belonging to the sphere of public law., This being the case,
it follows that without a decisive alteration of the legal
system the attainment of a soclallst soclety 1s impossible.

The opposite case, change of the norm while the social
substructure remains constant occurs also quite often.

Not every change of the legal norms is socially im-
portent. Whether, for instance, soclal processes such as
sale, lease, loan, contract between master and servant, etc.

are to be included in juridical exegetlic need have no social
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importance at all. The structural formation of the legal
norms keeps 1tself exclusively within the realm of juridical
technique.

On the other hand, it can be the change of the legal
norm itself which leads to an alteration of the social sub-
structure. In such a case the change of the legal norm pre-
cedes the change of the substructure. This phenomenon has
induced many theorists to make the generalisation that a
change of the legal system is not only a necessary accompani-
ment of a change in the social system, but also the only cause
of such a change — in particular of such a change in the
economic system. This view is mainly adopted by the American
Institutionalists, especlally John R. Commonsland his German
follower Karl Diehl.2 He formulates the possibility of an
alteration in a single section of the German Civil Code bring-
ing about socialism., This view, however, is just as incom-
pPlete as the opposite one of Max Weber., It is a platitude
to assert that a change of the legal system can bring about
social changes, but we must not forget that a change in the
legal system will only be effected if such a change is demand-
ed by soclal forces. It 1s indeed right to assert that a
change of the German Civil Code in the sense that private

property be abolished and communal property established would

1. "Legal Foundations of Capitalism". New York, 1924.

2. "Die rechtlichen Grundlagen des Kapitalismus. Jena,1929.
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fundamentally change the economic and property systems., But
such an alteration of the Code can only be expected if politi-
cal and social forces drive in this direction. A socially
importent change of the legal system does not fall from the
blue: 1t is the product of a social process. It follows,
therefore, that both extreme points of view overlook the in-
terdependence of law and social reality, that the first point
of view neglects the significance of the legal developments,

whereas the second emancipates law from its social basis.

3¢ The Theory of Public Law.

(i) Public and Private Law:~-

We agree with the pure science of law that the difference be-
tween public and private law is no categorical one, but that
the sphere of distribution between ther 1s subjJect to historice-
al changes.

Here we deal with two questions: (a) the concept and
the function of public and private law; (b) the legal forms
of public and private law.

The dualism of public law and private law is already
current in Roman law., The quotation from the Digests:
"Publicum ius est quod ad statum rei romenae spectat, privatum
quod.ad singulorem utilitatem", (Dig. I.I.I.2 Ulpian) is well~
known. Some modern authors have followed this quotation and

have asserted that private law serves private Interests, while
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public law serves public interests. This delimitation how-
ever, is inadmissible as it confuses the 'ought! with the
'is'. ©Not everything serving private interests belongs to
private law. Some matters are regulated by public law; and
not everything which is allocated to public law by the posi-
tive law serves public interests.,

Unsatisfactory is also the so-called subjective theory
according to which public law is given when the state or some
other public body comes into action., In the first place this
definition pushes the proulem on to the question of defining
the public body, whose identity in this connection is often
extremely doubtful. On the other hand the state sometimes
(as the German Fiskus) appears as a subject of private law,
and sometimes submits itself to private law,

The theory of power —_ the third theory mentioned above
— also confuses the 'ought' with the 'is', TIts contention
that public law 1s to be found wherever power relations exist
18 contradicted by the fundamental example offered by the
existence of property in the means of production and of private
monopolies, If this theory is not supposed to be a pure
tautology, saying that only where the power relations belong
to the public law sphere cen public law exist, it must face
up to the contradiction offered by the examp%e offered by

private property in the means of production. Private property

l. The clearest statement of the problem is to be found
in Erwin Jacobi's "Grundlagen des Arbeitsrechts", Leipzig,
1927, p. 397. My own views are expressed in "Koalitionsfrel-
helt und Reichsverfassung", Berlin, 1932, p, 33 ff.



gives the employers power as against their workers; all
monopolles give power in the market; but in spite of this
both private property and monopolies are not automatically
the objects of public law regulation. One might postulate
that this should be so, but it is by no means always so.

The essential difference between public and private
law consists in the different legal consequences of regula-
tions in the two Spheres. The state delegates to the bear-
ers of public law, as distinct from those of private law, a
certain legal surplus value. Public law is the law of dom-
ination,.

The subject of private law can, apart from original
acquisition, or by inheritance, only acquire something by
contract — i.e. by mutual agreement between two private law
subjects. The state, on the other hand, and the other public
bodies, can acquire property by one-slded acts (taxation, or
simple expropriation): the private law subject having a
claim against another may satisfy his claim only with the
assistance of the court and bailiff. Self-help is generally
denied him. The state and other public bodies perform, how-
ever, the functions of judge and bailiff as well as being
at the same time parties to the dispute. Instances can be
quoted in profusion. They show that the public law subject,

in all those spheres in which the stato plays an immediate
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rdle, enjoys a juridical surplus value as against the private
law subject, In the Liberal state, the sole task of which
consisted in the protection of private property and the main-
$enance of bourgeois security, taxation, tariff policy, police,
army, and the organisation of administration and Justice

formed the mailn spheres of public law; all other spheres come
under the jurisdiction of private law, because apart from the
limits defined above, human life developed freely and unhamper-
ed by state interference,

According as the state penetrafes into the realm of its
citizens' freedom, and according as the limits between state
and soclety shift in favour of the state, so i1s the sphere
of public law extended. Only an interpretation of the whole
legal system can enable us to recognise which spheres the
state reserves for its immediate control and which it leaves
at the disposal of its citizens; 1.e., the boundaries between
public and private law follow only aposteriori. The notion
of order which lies at the bottom of the difference between
private and public law can only be the decision of the state
itself; the exclusive criterion as to what belongs to public
and what to private law is the conirete decision of the state,

Any other criterion 1s impossible.

1. Ernst Forsthoff, "Die O6ffentliche Kdrperschaft im
Bundesstaat". Tibingen, 1931, p. 17.



It is therefore necessary to distinguish the direct
from the indirect regulation of the state. The Civil Code
is a typically indirect regulation of social relationships
by the state. In a civil code the state on the whole only
places various legal forms of behaviour at the disposal of
the citizen. The State itself does not regulate the social
spheres, and this means that the contents of the decision
of the state with reference to the respective spheres of pub-
lic and private law is in this case often difficult to dis-
cover. The contents of the decision can only be discovered
ffom a consideration of the legal order 1n its entirety, and
of the relations between state and society.

The typical legal form belonging to private law is the
contract, whose perfection depends upon an agreement between
two private subjects — although such a mutual agreement may
not necessarily be sufficient for its perfection.

We shall have to distinguish three different types of

contract:

The Exchange Contract — called by Max Weber Zweck-
1
kontrakt. This 1s a contract which has as 1its aim only the

realisation of concrete general economic purposes., In such a

1, "Wirtschaft und Gesellschaft", p. 416.



contract single individuals stand in recilprocal relationship
to one another. The contract creates a relationship measuring
the degree of permissible interference of either party with
the freedom of the other. For instance, the contract of sale
or exchange, and the loan, come under this category.

The Power Contract is given when not only performances

for mutual fulfilment are stipulated, but when one of the
parties to the contract submits to an external power — as

for example, when the subject is received into an institution
such as a hospital or an asylum. The most important present
example of this type of contract 1s that between master and
servant., The power contract constitutes therefore a permanent
relationship consisting of the whole sphere of 1life of the
subject, and therefore changing his totalllegal quality. The

power contract becomes a status contract, if the workers

concelve this phenomenon of subjection to an external power
not as something to be struggled ageinst, but as something
within which to secure their position, either by intervention
of the state, the trade union or the workers' council. The
distinction between exchange and power contracts appears in
the Natural Law system of Sarmel Pufendorf as that between

2
"obligations of equality and obligations of inequality".

1. Karl Schmitt, "Verfassungsrecht", p. 67, without
acknowledgment to Max Weber whom he simply copies. Weber's
formulation corresponds exactly to Sir H. Maine's famous
generalisation, the validity of which cannot be contested.
Cf. "Ancient Law'", ch. V, at the end.

2., Elem. I Def. XII, i, p. a7, ((Lamcs Jf j“f"mjl:’“"‘"

)
Ag )
/
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"We calil the obligation of inequality that which makes him to
whom something is owed by us in virtue of it our superior and
brings some authority or command upon us."  The contract of
inequality is therefore characterised by a power relationship.
This contract is, according to Pufendorf, either a "universal
obligation" such as our obligation to God, or a "particular
obligation" given when "definite men are beholden to definite
men", This particular power contract can belong either to
public or to private law. The power exercised is either limit-
ed, such as that of the husband, the father, or the employer
&8 against the employee, or unlimited as that of the state

as agalnst the citizen (unrestricted power contract belonging
to public law) or of the master as against the slave (unre-
stricted power contract belonging to private law).

Finally, a collective act (Gesemtakt) 1s a contract if
it has as its object the constitution of a democratic power.
The foundation of a corporation, of a Joint Stock Company,
of a cartel, of a trade union or of a party, by mutual agree-
ments between the members concerned constitutes such a col-
lective agreement.

In the sphere of public law those legal forms which
bring about a legal change are, apart from legislation, the
administrative acts (Acte administratif). Public law bearers

entering into mutual legal relationships may also utilise the

public law contract.



There is, further, the one-sided administrative act
containing a command from the public law bearers to those
subject to them, by which a collective agreement is extended

outside the members of the bargaining parties, etc.
We have to separate the administrative act from the

governmental act (Acte gouvernemental) which is to be attri-

buted to the prerogative; 1.e. to a power which has not been
bound by law and remains uncontrolled by it. Such an act

for example is the declaration of war by the King of Ingland,
because the king possesses a genuine residuum of prerogative,
On the other hand, an emergency decree of the President of
the Reich, according to article 48 of the late Weilmar Conati-
tution, 1is only an administrative act and not a governmental
act because it 1s issued only on the fulfilment of certain
conditions, which could be controlled by the judiciary. It
1s, however, not only the head of the state who 1s entitled
to issue a governmental act: 1in so far as the prerogative
lies with Parliament, it can apart from legislating, also
issue governmental acts — for example, impeachment.

(11) The Concept of the State:-

I call every soclologically sovereign institution a state.
Theretore, the state cannot, according to this defini-~

tion, be a legal order (Hans Kelsen): nelther can it be a

fliction, or an abstraction. For in all these throe cases we

could not speak of state soverelignty but only of the soverelgnty
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1
of organs of the state.

In this definition 1t is further evident that state
and society are both quite distinct phenomsna.z The specific
relationship existing between state and society is, formally
speaking, that the acts of the soverelgn state relate to the
society and that these are at the same time caused by social
factors operating in that society.

This definition of the state must now be explained.
We have defined it as an institution. There belong to this
institution "state" the totality of those men who exercise
the highest legal power, and that totality of men to whom
such legal power is delegated. Therefore, the following
categories of persons belong to the institution of the state;
the leglislative, the executive (police, army, judiciary,
bureaucracy), those persons in the service of autonomous
public institutions to whom the state has delegated partial
legal power (such as municipalities, universities; churches,
and corporations), and finally, those private persons and
private corporations to whom the state equally has delegated
partial legal powers (such as Jurors, and lay judges, trade
unions and employers' assoclations). This definition, there-

fore, contains Laski's identification of state and government,

but also transcends 1it.

1. Hermann Heller, "Die Souveranitat", p. 62.

2. In the same way H.J. Laskl calls soverelgnty an ex-
ternal power in his "Foundations of Sovereignty". London,
1931. Dietrich Schindler, however, does not recognlse this
clearly enough in his "Verfassungsrecht uw. soziale Struktur",

v
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We have defined the state as a soverelgn institution,
Sovereignty contains as a legal moment the orlginal right
of the sovereign to issue general norms and individual norms
(commands, decisions). 1In consequence of this dualism of
the right of issuing general and individual norms there exists
the possibility of an antagonism between the then existing
series of general norms and the then issued individual norms.
Such conflict between norms is not only possible, but has
actually been realised innumerable times in history., Where
the state in case of such a conflict has the right in the
interests of its 'self-maintenance' to break through partially
the series of norms by means of individual norms, or even to
suspend the whole series, a situation arises which we do not
intend to discuss here. Alone important for us here is that
state has done this thing, and is continually doing it. In
cases the exercise of soverelgnty is a power decision in the
sense of Carl Schm.itt.l

Because soverelignty is the highest legal power, in any
given territory there can only exist one sovereign and there-
fore only one state. Lassalle has formulated this idea very
welly "two sovereigns can no more exist in any one state

than can two suns shine in the same sky". There is, I think,

Zirich, 1932, p., 62. This chapter owes much to "Foundations
of Soverelgnty", as to all Prof. Laski's work.

l. 8See also Hermann Heller, "Souveranitdt", p, 165 ff.



generel sgreemert here. The scverelgn diserresrs, therefcore,
in a civil war where the two conflicting parties are equel_:
strong.

But even if one undisputecd legel soverelign exists in
any glven territory, anc this sovereign be not strong ernough
to carry out his legal norms and his individual norms, we ce&n
no longe:> sreak of elther a sovereign in the real sense or of
trhe state. An example is ofrered by the impotence oI the
Italien state power to cerry out its norms in certain parts
of Southern Itsly under the comination of Naffis and Csmorra.

We have alreadr declarec that the coantent of a steate
action rererring to society is determined either exclusivelr
or partially by social factors. According to the meterialist-
ic interpretation of history, these determining relaticns are
conceived as such that the contents orf the staete will ternd
on the whole to coincide with the interests of tre ecororic-
ally exploiting class, and that: the state is a class stste,
an apperatts for the maintenance oI this relstionship of ex-
ploitation.

According to Engels' concretisation of this gernerslice-
tion, under certain histcrical conditions of cless equilitriuxm
the state cen place itself above the classes as independert
rower., Whether such assertions are right can onlr be veriied
by empiricel investigation. Our own view will be seen I>om

the following charpters,
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CEAPTER II

The Relation of Sovereignty to the Rule of Law

l. The Theory of Soverelgnty:=-

In a legel sense, any institution is called sovereign when it
has undelegated and unlimited power to issue general norms
and individual comumands (decisions).

In a sociologicel sense, an institution is called
sovereign i1f 1t not only has legal rights of this kind, but
has also the ability to carry out the norms and commands is-
sued by it. 1In the soclological sense of sovereignty,therefore,
an element of both right and power is included.l All analyses
of state sovereignty must beware of a syncretism of the subject
matter. It is an extraordinarily common phenomenon that all
three distinc? objects which we have here taken into considera-
tion — viz. the legal, the politico-sociological and thre
ethical — are permanently confused. The sociologist answers
the jurist analysing the concept of sovereignty, and both are

whether
answered by the philosopher who raises the question/one is

1. Austin's definition: "If a determinate human superior
not in a habit of obedience to a like superior receives
habitual obedience from the bulk of a given society, that
determinate superior is sovereign in that society, and soclety
(including the superior) 1s a society political and independ-
ent". "The part truly independent ... is not the society but
the sovereign portion of the soclety.” "The State is usually
syronyrious with the sovercign." Zcutcnce 1 i Incowplete, agf
it is concerned with obedience. It 1is too narrow as for us
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oblired to odey the =oversign powere. The Tirst mrereguisiie
in dealing wiih the probdlem of & soversignty is the unhesiizt-
ing =nd callous separation of the three possible siztements
af the problem.

Soverelgn in a soclological ssmse 1s thersfore not
ihe legal order as asserited by the pure l=w theorists liks
Kslsez:l.l Sovereignty sccording o ouwr defirnitiomn is not
13enticel with the notion of the essentislly undelegated
nature of the legel system. (Nicht-weiter-ibleitberkeit.)
According to the pore science of lsw, 8ll relstions of super-
snd sub-ordinstion are besed uwpon the feet thet either ex-
plicitly or implicitly powers are delegeted ont fror the
centre. The siate ic the lest point ol atiribontion and =t
the seme time &n order its=2lf which cannot be further dele-
gated. What in this connection is the meening of "point”
=nd how it is possible thet 2 "point™ D2 at the same time
en corder 1 have been completely uneble to discover even eiter

2
&n exhzustive perusel of 2ll available works of Kelsen.

only the sctnel fuliilment is of importance., Sent. 2 =nd 3
are unfortunately formmleted, s2ltbough in agreement with our

definition. Just &s sentence 1, they lack the element of ,
right. The comnection with Bentham is stressed by C.E. MERRAM
F Roussean, Wew York, 1900, pp. 131, 135.

F Hunlpcy G & Fary o Jervkipaily soae _

1. F=ns Kelsen, "Das Problem der Souveranitat m. die

Theorie des Volkerrechtis", Tibingen, 1920 n. viele snders
Schriiten.

2. Cf. the essay by C.E. Wilson, "The Basis of Xelsen's
Pore Theory of Lew™ in Politice, 1934, p. 54 If. for =
criticism of the central postulstes of the pure science of
low.
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The pure science of law may indeed be self=-conteined
and self-consistent, but it solves no political problem what-
soever, According to our definition, sovereignty also in-
cludes commend. Commands and norms can, after all only be
issued by men and not by an 'order'.l Fqually unsatisfactory
is the antinomic theory of Carl Schmitt, expounded tefore him
by Menger.2 According to Schmitt, he is sovereign who decides
what constitutes an emergency situation.5 This definition
has been developed by Schmitt in his book, "Die Diktatur".
There he undertakes to prove that also the natural law theor-
ists of the seventeenth century — above all Pufendorf —
understood by soverelgnty the decision as to what constltutes
an emergency situation. Soverelignty 1s therefore an essential-
ly marginal conception. The notion covers only the most ex-
treme cases of urgency, when the state 1tself is in danger.
Such cases cannot be subsumed under the legal order. The

conditions of the exerclise and the contents of the sovereign

competence are unlimited because it 1s Impossible to deduce

1. Hermann Heller, "Die Souverdnitat, eln Beltrag zur
Theorie des Staats- und Volkerrechts", Berlin u. Lelpzig,
1927, p. 38.

d |
2. Anton Menger, "Neue Staatslehre", 3% Ed. Jena, p. 166 ff.

3. Carl Schmitt, "Polltischg Theolopie, vier Kapitel zur
Lehre von der Souveranitat", 23¢ Ed, Minich u. Lelpzig, 1934,
p. 11 and "Die Diktatur", 2nd Ed. Minich u. Leipzig,

P. 272, 201, x.
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them from an abstract norm. The sovereign, therefore, decices
with reference to two things: (a) whether there is such an
emergency situation, and (b) by what means it can be overcone.
The sovereign 1s outside the legal order; he is able, there-
fore, to suspend the constitution in toto as well as to violate
it. He alone decides finally when normality is to be resumed.
So much 1s correct — that for no definition can the
exception to the normal be excluded. The exceptional case
logically must occupy as important a place as the normal one;
and often it is only through tke abnormal that the normsal
comes to be recognised at all. 3=ut the abtnormsl cannot te
the unique and essential element in a definition. It must
te added that if a constitution grants emergency powers to
an organ of the state such as were granfted by Article 4& of
the Weimar conetltutlion to the President of the Reich, the
question arises as to whether the President is compelled te
repeal his dictatorial measures at the cdemand of another
state organ, as for instance the Reichstag? ¥Who in such a
case is sovereign? The President of the Relch, Parliement,
both together, or the people which 1s represented by both?
The theory of Schmitt does not answer such a question at all
clearly. In a state where the principle of "separation of
powers' rules', and where the division of function is the

rule, Schmitt's cdefinition does not solve the problem; and



In a Caesaristic democracy, ths question of the Dbearer of
the sovereign power does not arise at all, irrespective of tre
definition of 'sovereignty' adopted.

"The normless will of Schmitt fails equally to solve
the problem #X as the will-less norm of Kelsen." (Hermann
Heller.)

If we understand by 'state’ something non-legal (&s
for example the fellowship theory of Gilerke — a naturalistic
definition) the state can have power, but not the legal power
which 1s required by our sociological definition.l

2, The Theory of the Rule of Law:-

(1) Theory of tne Rule of General Norms:-

(Rationality)

The soclolcogical examination of law 1is not only concerned
with legal norms and their social substructure, but also
with the behaviour and activity of men. That law is under-
stood to be the product of social forces means that it is
the product of human activity both determined by and determin-
ing social forces.

Human behaviour can be rational or irrational, We
speak of a rational behaviour, but we do not mean bty this a

rationalistic one.

1. Hermann Heller, "Die Souveranitdt", p. 62.
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The noun corresponding to the adjective 'rational’
is 'rationality'. The noun corresponding to the adjective
'rationalistic! is 'rationalism'. Perhaps the double con-
cept 'rational-ration&listic' corresponds to that of German

philosophy 'reason-intellect' (Vernunft-Verstand). Modern

German political theory and the philosophy of law suffers
from the fact that these two distinect concepts are made syn-
onymous .

Hence: a rational foundation of the coercive powers
of state and law 1s a justification on the basis of the needs
or the wills of men, Such a rational theory does not deny
that men, human groups, or classes afe driven by motives
other than intellectual ones — for instance by superstition,
religion, or repressed drives — in short, that these irra-
tional forces play a more or less decisive rdle. The ration-
al approach takes the existence of any irrational elements
into account, it attempts to explain them, to show how and
why such an irrational sphere exists, and, on an individual
basis with the aid of psychology, and with the aid of sociolo-
gy on the basis of social forces, to explain why the relation
between rational and irrational is changing.

A rationalistic approach on the other hand (for ex-

ample, that of natural law and of Kantian philosophy) con-
siders man as a purely intellectual being, as a mere point

of attribution.
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Wcenever we speak of 'retional! or 'raticnality!
we mean ihis kind of retionelity and notring else. Tre=z
we say that state und law ere founded secularly and rsticr-
ally we mesn ornly that tre state and the 1cw ers neftrer
creations of God nor imstitutions of the cevil; that tner
are nelitker super- nor sut-nuzan institutions, tut trst tresr
are simply buman institutions springing from trhe wille o
the needs of men,

We distinguisk with Zerl lannheim between sutstani’ial
and functionel rationelity, end corresponCingly between sul~-
stantiel end functionel irratiocnality. "He uncerstard Tr
sutstantial rationslity sirply tre process of thinking enc
understanding: in s-ort, everytning that is cogitative 1-
aubstance.“l Substantiel irrationality is on the o<her kerng,
"all those peychic rhenomens which are not cogitative in
sutstance". Substantially ratioral tekaviour cen {¥ex Weter.
be either rurposive-rational or value-rational.2 (Zweckreticn-

al ocer Tiertrational) It is value-raticnal if tre beraviour

of the active subject is motivated by its belief ir tre ucigue
value (ethical, religious, or sesthetic) of a certain type cf
behaviour as such, incependent of its results. If & men wznts

to realise a certain value through his bekaviour, for instance

l. ZXarl Mannheim; "Rationel and Irretional Elements ir
Conterpcrary Society”. London, 1934, p. 14.

2. "Wirtschaft und Gesellschaft", p. 12.



that of brotherly love, and subordinates all his other motives
to this central value, we may speak of his behaviour as value-
rational.

Purposive~rational, or in Mannheim's terminology
functional-rational, is human behaviour for which two criteria
are given: the organisation of actlvities must be directed
towards a given end, and there must be given a certain calcu-
lability of these activities from the standpoint of the ex~-
ternal observer.1 Or in Mex Weber's terminology we can speak
of the purposive-rational behaviour, if the behaviour of things
and of other men is taken into account a3 a means to the
achievement of one's own desired and calculated ends. The
purposive~rationality (functional-rationality) of certain
behaviour is therefore a functlon of a glven and. The same
behaviour in the same situation can in relation to another
end, be irrational. The aim itself can be an irrational one,
and behaviour in an irrational situation can become purposive-
rational behaviour., There is, for instance, a purposive-
rationalisation of mental contemplation. A theory of the
state and law based upon revelation can be rationalised in

3
itself. W.A. Kobinson has directed our attention to the

1. Mannheim, op. cit., p. 15.
2. Max Weber, op., cit., p. 12.

3. Cf., Max Weber, "Gesammelte Aufsatze zur Rellgion-
sozlologie", Tiibingen, 1920. Vol. I, p, 11, und Mannheim,

620 Cito, Po 29,



fact that even in the most unexpected fields, as for example
in that of the exercise of the royal prerogative of mercy,
which in the last resort is a modification of rational law,
the tendency towards 'consistency' (only another expression
for rationality) is extremely strong.l

Rationality in the political and economic spheres is
not always produced by the law itself. It can also be achieved
by means alien to the law. In the political sphere,for in-
stance, in a transitional situation rationality of political
decisions can be reached by extra-legal means. In the totali-
tarian state which 1s dominated by a monopoly party, state
and party machinery in a transitional situation are opposed
to each other. As the instances of Italy and Germany have
shown the party machinery at first shows 1itself stronger than
the state. Trotsky in his "History of the Russian Revolution"
has accurately described the phenomenon of cdual-rule. In
such a situation the monopoly party can transform political
decisions into active political reality without the aid of
the law, and in a ratlonal manner. This, however, is only
possible in a transitional situation which cannot laste.
During the transition to normality the power position is

elther relinquished or it is legalised.

1., "Justice and Administrative Law", London, 1928, pp.
189-00.



In the economic splere rationality of the exchenge
process can be achieved by extra-legal means, In a legal
system otherwise irrational, for example, or in a system
normally rational but temporarily disorganised, the calcula-
bility of the behaviour of the state machinery is ensured by
corruption of state agents. If the citizen can rely on the
possibllity of getting every help from the state machinery
by bribery,even if this help is legally forbidden him, the
expectatlion that bribery will secure the appropriate action
on the part of the state agent — either in doing or refrain-
ing from doing — can form under certein circumstances as
firm a basis of calculation for the economic subject as the
normally functioning rational legal system.

The legal rationality which we sare consldering is not
alien to the law, but on the contrary, is legally relevant,
Thus far we base our investigation on Max Weberlin that we
distinguish two kinds of irrational law. Law can be formal-
irrational if means other than intellectually controllable
ones are applied in the creation and application of law; if,
for example, application i1s made to an oracle. In such a
case law 1s irrational because the decision is unpredictable,

end 1t 1s formally irrational because the legal system or

custom demands that an oracle be called for the creation or

1. "Wirtschaft und Gesellschaft (Rechtssoziologie)".



the application of the law. Irrational law can be on the o%her

hand, materlal-irrational i1f concrete evaluations of the in-

dividual cases belong either to the ethical or political
spheres, or rely simply on intuition and are then made the
basis of individual decisions in place of general norms. So,
for example, Kadi-justice may be typified as material-irra-
tional; the Kadi bases his decision exclusively on the evalua-
tion of the individual case presented to him, and 1s neither
compelled to base his decision on general norms, nor does he
in fact do so.

In the realm of rational law we first make a sub-
division which does not appear in Max Weber's classification;
viz. between adjective and substantive law., The distinction
is a simple one. If substantive law is complicated by, for
instance, unclear formulation as 1s often the case where an
accurate codification is lacking, calculability of judicial
decisions can be ensured by the fact that the organisation
of the judiclal machinery has a particular structure. A
relatively good example is offered by Great Britain, There
can be no doubt that the British substantive law i1s infinitely
more complicated and less lucid than the continental ones and
thaéoﬁritish private lé37§%§ational elements exist. But there
can equally be no doubt that the present English law is to a
far greater extent more calculable for the economic subject

than was the case with the Germen law in the perilod 1924-1922;



yet this i1s in spite of the fact that British law is uncodi-
fied. The reasons are that the English Jjudiciary administra-
tion is concentratgd in the High Court of Justice in which
the number of judges 1is extremely small compared with the

highest German courts (Reichsgericht, Oberlandesgerichte).,

The small number of judges makes it very easy for the counsel
to survey the decisions of the court, thus rendering accurate
calculation of the reaction of the judge in any given law-
sult much easier. It must be added that in England the career
of judge and counsel are not divorced. The selection of the
Judges from the members of the Bar, the professional and
social connections of the judges and counsels even after the
elevation of the judges to the bench (the judges are affiliat-
ed to the Counsels' Trade Union) all make possible a far more
accurate calculation of the reaction of the Judge in individual
cases, even allowing for the presence of many irrational ele-
ments In substantive law., This idea is very clearly expressed
by Sir William Holdsworthlwho investigates under which condi-
tions a case law system can function. He puts forward three
essential conditions: a centralised judicial system, groups
of judges and lawyers bound together by common professional
aims and traditions, and an 1ndependent2well-paid judge who

on the whole is more able than the Bar. If we add that there

1. "Some Lessons from our Legal History", pp. 20-23.

2, Cf. an excellent exposition by A.L, Goodh¢art, "Essays
in Jurisprudence and the Common Law", Cambridge, 1931, p. 65.
And my own exposition in Part IN of this book.
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is hardly an important business transaction done in England
without taking the advice of a solicitor and counsel, we have
in its essential features demonstrated that by purely organi-
sational means it is possible to reach a degree of rationality
which is far more efficient than that of the rational sub-
stantive law on the Continent, However, we have to add that
this blessing of rational law is restricted in its operation
to the possessing classes.

Within the rationality of substantive law we didtin-
guish as does Max Weber formal and material rationality.
Rationally substantive law is formally rational if the legal
consequences are elther dependent upon characteristics (for
instance upon the fulfilment of certain forms like signature,
seal or consideration) or on general abstract norms unambigu-
ously defined. Rationally substantive law is materially
rational when non-logical generalisations, norms belonging
to cther orders such as the ethical, religious, or poclitical,
form the basis of the decisions. The most frequent case of
such a material rationality of substantive law is provided

by the legal standards of conduct (Generalklauseln) such as

provisions to the effect that decisions of Judges must be

made on the basis of 'good faith' (Treu u. Glauben) (Sect.

242 of the German Civil Code): or that violation of 'good

morals' renders liable to damage (Sect, 826): or that a



contract is void if it violates good morals (Sect. 138): or
that restrictions on free competition which are 'unreuasonstle!’
or 'against public policy' are void and render liable to
damages: 1n all these cases the legal norms represent "blank

norms" (Blankettnormen) — they refer to general norms which

are not legal norms; 1.e. to evaluations which can only be
elevated to the position of legally relevant clauses by the
roundabout method through the legal standards of conduct

(Generalklauseln).

(1i1) Theory of the Rule of Law:=-

(a) Freedom and the Rule of Law:-

(a) Freedom:- 1in the legal sense is to be defined as the
absence of restraint. This definition is most clearly put
forward by Hobbes. "Liberty is .... the absence of external
impediment."l For the existence of such legal freedom the
factual differences between men are as irrelevant as 1s the
character of the social substructure corresponding to the
legal norms. In the economic sphere freedom exists to the
same Cegree,In a contract between two equally strong com-
petitors as in a contract between a monopolist and a non-
monopolist; in the same degree between an employer and a
worker as between a trade union and an employers' associa-

tion., In certain legal systems this freedom means the

1. Leviathan, Molesworth ed. Vol, III, p. 116.
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freedom to create as well as to dissolve monopolies. If for
instance, as some well-lmown German industrial lawyers main-
tain: "freedom of contract means in fact nothing else than
that contracts of any content can be concluded so long as

they do not violate good faith or the existing law. And we
still have such a freedom of contract to-day, (i.e. considered

from the point of view of content)", ‘ihen that fundamental

misunderstanding of the material function of freedom which
here takes on a purely formal aspect, becomes fully evident.,

In the political sphere legal freedom exlsts for every
type of behaviour not prohibited by the law — law being every
norm imputable to the state. Thus 1s freedom of person, of
assoclation, of assembly, or press, of a trade union, etc.
"guaranteed within the framework and provisions of the exist-
ing legal code". To a well-known English constitutional
lawyer the postulate of such a freedom appears as purely
tautological, and as the expression of the principle "of the
i1llegality of illegality" in which "the right to personal
freedom not a right to personal freedom, it is a right to
so much personal freedom as 1is given by law".2

If we flnally add that the concept of "law" is not at

can
all definite, so that by this notion general norms/as well

l. Rudolf Isay u. Karl Geiler in "Die Reform des Kartell-
rechts", Berlin, 1929, including their reports to the Salzburg
Legal Congress. Cf. also my "Koalitionsfreiheit u. Reichs-
verfassung", p. 51. My italics.

2, Ivor Jennings, "The Law and the Constitution", London,
1933, p. 235.
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be meant as individual conmands, the definition of logal
freedom becomes nearly meaningless. By acceplting such a
definition, text-books on constitutional law can asseort the
existence of 'freedom' oven if politlcal freedom in the uaual
sense of the word does not in fact exlste. In spite of this
the formallstic conception of legal freedom ls extraordinarily
politically significant in a positive way .

As we shall show in Part Three in greator detuil, a

predictable action of the state, 1.c. 1its moasurable in inter-

ference, even if opprossive, 1s to be preferred to lmmeaaurable

intervention (unpredictable, arbltrary action), even Lf at oue

time benevolent, as such lmmeoasurable stuto of affalrs croatous

Insecurity. A "falr trial", the compulsion of state organs

to keep within the limits of the atate's own law — oven if

it can alter tho law according to the then oxlstlng needs,

1s preferable to a state of affairs where there is no such
compulsions That 1s, in truth, the eternal value of the ideas
of the "Rule of Law" and of the "hethdgstaatscharakter" of the
State.

Freedom In a soclological sense means something com-
pletely different. The approach to tho problem is made eaplor
1f we mention three quotations:

HeJs Laskl defines negative liberty thus: "There im

no liberty 1f specilal privilege restricts the franchlse of a



o
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portion of the community. Trzere is no literty if corminent
opircion can ccuntrol the social habits.l It 1s wortk wkhile
mentioning s guotation from a sreech made ty Edmund Eurke in
nis conflict with Pitt over the Zsst India Bill of 17E6 in
which Zurke asked for the control c¢f the Past India Compery,
Ee said: "Tkhe Charter is franmed om rrinciples, tre very; re-
verse of literty. It is a Charter tc estatlish mornopoly end
to create rower". "Such prrivilezes are 211 in tke strictezt
sense e trust and it 1s the essence of every trust to be rer-
derea accountable.'2 rinelly we guote froz the speeck c¢f
Senator Sherman. In introcducing the Sherman Act Le ssld:
®If tne concentrated powers of ‘nese continsticns are erntrusted
to & single xan, it i= a kingly rrerogative” ®

We call someone free in a soclologicel sense 1P tre hsae
the legally free choice between at lesst two equal oprortuni-
ties, Freedoz depende, therefore, upcn tke possitility of
competition, The ststement of J.N. Figgis, "The point to
note 1s thet literty is tke result of religicus compet?ifon”,
carn te supplemented anc enlerged ty the statement tret 1iteriy

us e&s well the result as tke conditiorn of coxzpetition, nst

only Ir. the eccnomic or religious spheres Ttt in sll screres

1. "Liberty n tke Mocerr State”, lenion, 1225, p. 7%.
2. "Speeches”, I, r. 1CE.

3. In "Some Legal Phases of Corporate Finarcing”, Yer
Yorx, 1527, pe. 221,

4. ®Politicel Thought from Gerson to Grotius®, p. 155.
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of human life. This definition of sociological freedom
implies that freedom between mutually competing individueles
necessitates in the first place a certain degree of equality,
already seen by Rousseau when he maintained liberty and
equality as the two fundamental postulates of social 1ife:
"La liberté, parce que toute dépendance particuliére est
autant de force dtée au corps de 1'état; 1'8galité, parce
gue la liberté ne peut subsister sans elle" .

The existence of legal freedom is essential to the
existence of freedom in the sociological sense. Legal freedom
is essential, but it is insufficient. "Negative freedom ....
is one-sided, yet as this one-sidedness contains an essentisl
feature, it is not to be disregarded. But the defect of the
conception is that it exalts its one-sidedness to the unique
and highest place."2

It seems to us insufficient to define as does Karl
Mannheim, freedom in a sociological sense as given if a person
has the possibility of evading the one action by teking another

3
or none., We will attempt to clarify the problem with two

1. "Contrat Social", II, p. 1l.
2. Hegel, "Rechtsphilosophie", Sect. 5, Appeffiiié

S i

3. '"Mensch u. Gesellschaft im Zeitalter des Umbaus",
Leicen, 1935<_pl_199i_J"Diese negative Freiheit ... ist ein-
seitig, aber dieses Einseitige enthalt immer eine wesentliche
Bestimmung in sich: es ist daher nicht wegzuwerfen, aber der
Mangel des Verstandes ist, dass er eine einseitige Restimmung
zur einzigen und hochsten erhebt".
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examples from the economic and political spheres. If an
employer offers his worker inadequate terms of employment,
the worker in the liberal system has legally the right to
refuse those terms, His decision to accept or to reject is
legally a free one. Whether this decision can be called
sociologically free, however, depends upon two alternative
conditions: the worker is free if he is economically inde-
pendent enough to allow his labour power to remain idle rather
than accept inadequate terms; if this 1is not the case his
decision is only free if he can get a better offer from another
employer. Only under such circumstances would the worker have
the cholce between two equally good opportunities. If both
conditionms are non-existent and he accepts the work in order
to save himself from starving, his labour may be exploited,
end although he has the legal possibility of evasion he can-
not be said to be free,

Similarly in the political sphere; if a citizen under
a dictatorship i1s asked in a plebiscite whether he consents
to the rule of the dictator or to a specific law, and he re-
Jects both, his decision is legally free because he is not
compelled to consent or to reject. In a soclological sense,
however, he is unfree because he has not the choice between
two equal opportunities. He cannot nominate another political

leader instead of the one presented to him; he cannot give his
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1
consent to another law rether then that put bvefore him.

The modern development of lew, apart from the more
recent fascist reactionary tendencies, 1s characterised by
ever stronger attempts to realise in practice this sociologicsl
conception of law by paying increasing attention to the socisl
differences between men. Here we will give only a few examples
in an effort to elucidate a problem which will reappear at
several further points in the book. A classic example is
presented by Article 165 of the late Weimar Constitution in
which the freedom of association i1s guaranteed for everyone
in all professions. This guarantee is primarily directed
against the police power.2 Neither the legislature nor tkre
executive have the power to prevent a worker from joiniag a
Trade Union or from forming a new one with his fellows. Thus
far Article 165 constitutes a legal ffeedom within a certain
sphere of human activity. But the Constitution took into
consideration also the fact that in spite of this constitu-
tional guarantee of freedom an employer might under certain
circumstances use the extra social power at his disposal.

It therefore added an extra sentence to Article 165 declaring

1, In addition to J.R. Commone, "Legal Foundatlona of
Capitalism", London-New York, 1934, p. 20, see alao MNax Webler,
"Wirtschaft u. Gesellschaft", p. 454.

2. Franz Neumann, "Koalitionsfrelheilt und Kelchavevfamaun,",
PPe 20=63.



all contracts made with the intention of impairing the rights
of the worker were void. The constitutional guarantee of
freedom of association is therefore directed toth against
rolice and private social powers. Thus the legal category of
freedom was rendered sociologically valid. In the same way
the recognition of collective agreements by Article 165 was
to have led to the realisation of the soclological freedom
of the worker in entering into contracts of labour. The legal
category by itself in no way guarantees the soclological
freedom of the worker entering into contract.l

Freedom in a philosophical sense is the real possitility
of human self-assertion, the ending of the alienation of .wn
from himself, The realisation of this "concrete conception
of freedom"eincludes the two other notions of freedom.

It 1s of decisive importance to recognise this hier-
archy of concepts of freedom and not to confuse its stages.

(b) Classification of Liberties. In the course of historical

development a certain number of special liberties have emerged
which are described as fundamental rights — as human rights,

or as "rights of men". We shall attempt to systematise these

l. Lord Hacnaé&en in the Nordenfeldt Case (1894) A.C.
ad 566: "It is ob%iously more freedom of contract between
buyer and seller than between master and servant or between
employer and a person seeking employment". Similarly, Lord
Parker in Xorris v. Saxelby (1916) 1. A.C.688 ad 708/9.

2. Hegel, "Rechtsphilosophie." Sect. 7, Appendix.
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theories, We repeat that the so-called pre-state rights of
men of philosophical liberalism are also legally intelligible
only as rights granted by the state.

It 1s possible to classify these libertles from two
points of view: elther from the legal protection whiclh they
enjoy, or from the subject-matter which they regulate.l

Under the first headlng the questlion arises whether
there are fundamental rights which are inalienable even by
constitutional methods. It has been asserted both in German
and in American literature that there are certain fundamental
rights which cannot be allenated even if the constitution
permits of amendment.L‘Such theorists distinguish between

constitutional amendments which leave the "constitution as

a fundamental decision", (Verfassung als Grundentscheidung)

1. Partial contributions in: Carl Schmitt, "Verfassungs-
lehre", p. 161 ff. and in Anschfitz-Thoma, "Handbuch des
deutschen Staatsrechts; Die Grundrechte u. Grundpflichten
der Deutschen", published by Nipperdey, Berlin, 1930, Vol, T,
pPe 33 ff. Franz Neumann, "Koalitionsfreiheit u. Reichsver-
fassung", p. 13 £f.

2, German literature as follows: Carl Schmitt, "Verfas-
sungslehre", p, 99 ff. u. p. 176. On the other hand: Richard
Thoma in "Grundrechte u. Grundpflichten der Deutschen", Vol,I,
p. 40 ff, and Franz Neumann, "Die Soziale Bedeutung der
Grundrechte", in "Die Arbeit", 1930, p. 570 ff,.

American literature: C. Groves Halnes, "The revival
of Natural Law concepts". Harvard, 1930, p. 336 ff. taklng
into consideration the awakening of Natural gnd—Positlve law.

Further examples: W.A. Marbury, "The Nineteenth
Amendment and After", Virginia Law Review, VII, 1, (1920).

On the other hand: W.W. Willoughby, "The Constitutional Law
of the U.S.A.", 2nd Ed. Vol. I, p. 598 ff. against the
"{nherent limitations upon the amending power".
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untouched, only altering apeclal proviasiona conaldered perw
misalblet and conatitutional amendmente which aim at the
abolition of this conatlitution and asmerted to be impermleml-
ble. We do not want to disouaa here the poaaible pelibleal
funoctiona of the creation of such a category of inallenable
rights of men. We would only remark that in the United Staten
as in Germany, notloceable streas has been lald on sueh liber-
tles as go to preserve the bourgeolis ayatem of property.
Within the inallenable libertles there are on bthe one
hand liberties whioch oan only be removed by the leglalature
in the process of conastitutional amendment, and on the othenv
hand, such as can be removed by the simple leglslative proocess;
there are fundamental rights whioh cannot be interfered with
by the legilslature, and such as ocan boe so interfered wilth w—
l.,6¢ those which are equipped with the so=ocalled "reservation

of the law" (Vorbehalt des (Oesetses); that meens: granted

only within the framework of the legal system, Jixampleas of
such "reservations of the law" are to be found in Ohaptevs
V=VIII of Dicey'as Law of the Constitution. There are, finally,
fundamental rights whioch can be withdrawn in exoeptional olr=
cumstances, and such as cannot even then be touohed. In the
case of a federal state we have in addition to dlstingulsh
between authority of state legislation and of federal legla-

lation, and hetween mtate executive and federal exeoutive.
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Apart from these dlatinctlions according to oetegorien
of positive constitutional law, we dlatingulah the fundamental
libvertiea acocording to thelir sub jectematter. IFrom this point
of view we have to note the exlatence of mo=oalled "individual"
or "personal" rights to freedom. 'Theme are the fundamental
rights of the isolated individual, suoh an the proteotlon
from illegal imprisonment, meourity of dwellingeplace and of
correnpondence, of religion and conmolenoce.

As a seocond category there appear the sowoalled polibil-
cal rights to freedom. These are fundamental rightas whioh
refer to types of behaviour ariaing out of the living together
of men in the antate. To this ocategory belong freedom of
asnooclation, of the preas, of meeting, and mecreoy of ballot,
They have a dual function: a liberal one 1in oreating Alreotly
a sphere free from the state, and a demooratiec one in merving
the integration of the will of the state in a demooratlo way.
It goes without maying that also the first group of the
righte to personal freedom serve indirectly the formation of
a democratic will of the state because by arbitrary imprisons
ment or by arbitrary censorship of ocorrespondence the oitipens
under certain clrcumstances can be prevented from exeroclsing
their political rights. The rights of political freedom are
therefore supplementary guarantees of the demooratic rights

of the citizen, Without freodom of discussion, of press, of



association and of meeting, a genuinely freely chosen deci-
sion is 1mpo§sible. The rationalisation of political life

by political parties which are based on a formal freedom of
propagandalwould be impossible without political and personal
rights to freedom.

A third category is presented by the rightg to economic
freedom. The central economic right is property.~ Property
is in the first instance a right, It is a subjective right
because it is granted by the legal order, It is an absolute
right and not a relative one because it grants rights of
defence against everyone and not only — as in the case of
the law of contract — agairs$ the contracting partner. It
is finally a universal right because the power of the owner
over the thing is on principle unlimited. We have therefore
always to distinguish between the thing over which the right
of the owner extends and the subjective right itself of the
owner. On the other hand the characteristics of the things
are without significaence. It is equally irrelevant whether

the property consist in consumption or production goods. The

1. Max Weber, "Wirtschaft u. Gesellschaft", p.

2. R.T. Ely, "Property and Contract in their Relation to

the Distribution of Wealth", 1914, I, p, 94 ff.

John Austin, "Jurisprudence", 4th ed. 1873, Vol. I,
Lect. XIV, p., 382; and Lect. XLVII, p. 817 ff.,

W.H. Hohfeld, "Fundamental Legal Conceptions", Newhaven,
P. 28.

Karl Renner, "Die Rechtsinstitute des Privatrechts u.
lhre sozliale Funktion", Tibingen, 1930, p. 28.

Anton Menger, "Neue Staatslehre“, Jena, 1903, p. 99.



supplementary liberties of the right to property are freedom
of contract, of trade and of testation.

Finally, the last category is the rights to socilal
freedom which have developed historically from the rights
to economic freedoms They aim at the liberation of the work-
ing~class. The primary instance is that of the right of
association granted to trade unions — i.,e, the freedom of
the worker to join with his fellows in a trade union,

From the political rights the rights of status activus
must be divorced. Democratic rights belong to the citizen,
and serve directly to integrate the will of the state in a
democratic way. Here belong equal franchise, and the right
of equal access to public positions.

One of the central problems of a sociological investi-
gation of law is the question of the relation of these four
groups to each other. Modern German constitutional theory
takes the view that the first-mentioned three groups — 1i,e,
the rights to individual, political and economic freedom,
for the rights to social freedom do not exist for this group
of theorists — are children of the modern bourgeois soclety
of free~competition. They therefore disappear and as a
logical consequence have to be abolished when free competition
no longer exists. In the same way the annihilation of the

rights to personal, political and soclal freedom is justified
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by Fascism, which asserts that all these fundamental rights
are the mere offspring of capitalism.

As agalinst this theory we take declsively the view
that such a connection between the rights to personal, politi-
cal and social freedom on the one hand, and the rights to
economic freedom which have developed only within a competitive
economic system on the other, does not in fact exist., Even
a very superficial historical analysis teaches us that at
least personal and political rights have exlsted and even
been struggled for long before the competitive economic system
arose. It can be proved that the function of these rights
is not lost, but tends rather to increase in importance after

the disappearance of free competition.

(b) Onstitutions and the Rule of Law:-

(Theory of Institutions)

A legal conception fundamental to the analysis of every legal
system is that of the legel institution., We use this term
purely descriptively — i.eo. the word "institution" does not
contain any metaphysical implications. The conception of the
institution does not belong either to the pluralistic theory
of the state of ®&E Gierke, Figgls or Laskl, or to the Neo-
Thomistic legal philosophy of Hauriou or Lambert, We do not
deny that the notion of the legal institution can be absolu-

tised and can therefore be made the basis of a legal philosophy;
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the conditions under which such a transformation may happen
will be shown in Part III. In order to avoid any misunder-
standing we therefore repeat that the concept of "institution"
is here purely descriptive., We deal first with the notion
of the legal institution and then with its relations with
freedom.

We understand by a legal institution the establishment
of a relationship, intended to endure, between either men,
or between properties, or between men and property, for the
purpose of regulating social processes, elther organised on

a hierarchical basis or as a fellowship (herrschaftlich or

genossenschaftlich), and belonging either to public or to

private law.

An institution is therefore a complex of rights and
duties belonging either to public or to private law — a
"Jjus symbioticum", which "ex personarum plurium comprehensione
corpus constans", The institution can have either a hierar-
chical basis or be a fellowship as has been defined by Gierke.
A hlerarchical institution is given when there exists super-

and sub~ordinational reiationships: power 1s exercised, A

l. Otto von Gierke, "Das deutsche Genossenschaftsrecht",
Berlin, 1868, Vol. 1, p, 8 ff.
Johannes Althusius, "Politica Methodica Digesta", ed.
C.J. Friedrich (Cambridge, Harvard) 1932, pp. 21=2. Also
Otto v. Glerke, "Johannes Althusius", 2nd ed. Breslau, 1902,
pp. 48, 161, 197.
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fellowship exists when this is not the case and no power is
exercised. The emergence of the character of these relation-
ships is therefore not decisive. A fellowship can be created
by power, and domination can be exercised by contract. If
for instance the public power compulsorily creates a fellow-
ship of fishermen, or for the construction and preservation
of dykes, or if workers are compulsorily joined to a sick-fund,
such a bringing together by coercion does not necessarily
create a coercive relationship, but in the ma jority of cases
there emerges a genuine fellowship, The legal institution
may consist of the bringing together of men alone., That is
the case in all human associations whether state, family,
church, trade union, political party or cartel.

But specially allocated property can also by itself
form an institution. It is created by separating off property
and making it independent either virtually or legally, In
German law we have the examples of Anstalt (belonging to
public law) and Stiftung (foundation) (belonging to private
law).

Finally, men and property can be brought together to
form an institution either on an hierarchical or a fellowship
basis. The most striking examples of a bringing toggther of
men and things hierarchically is the shop (Betrieb), the

l. Hugo Sinzheimer, "Grundziige des Arbeitsrechts", 2nd ed.
Jena, 1927.
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undertaking and the combination of undertakings. We under-
stand by a "shop" (Betrieb) a hierarchical bringing together
of things and men (material and personal means of production).
The shop is a technical unit in which economic giims as such
afe not pursued.

Economic aims find their place in the undertaking.

By this we understand a bringing together hierarchically of
things and men (material and personal means of production)
for the pursuit of economic ends., In small units shop and
undertaking often coincide. The technical unit is often at
the same time the economic one. The spheres for the decision
of business policy and the unit for the technical realisation
of this business policy are one and the same, although in
modern large-scale units they are usually divorced.

The hierarchical combination of undertaking is the
concern.l The concern 1s a hierarchical bringing together
of several legally independent undertakings for the pursuit
of economic aims,

We speak of a trust when either a hierarchical combina-
tion or an individual undertaking exercises monopoly powers.,
As property in the means of production is a bundle of three
functions — possession, administration and profit-making —
the concern can either be a hierarchical bringing together

of the function of possession (for example, interlocking of

1. On the following: Franz Neumann, Gesellschaftliche u.
staatliche Verwaltung monopolistischer Unternehmungen in
"Die Arbeit", 1928, p, 393.



73

share capital), or of that of administration (exchange of
members of the managing boards, or the creation of special
administrative undertakings for the purpose of controlling
dependent undertakings), or of the function of profit-making

(the German Interessen Gemeinschaft or the English pool).

Finally, all these property functions of combined undertakings
can be performed at the same time without in any way destroy-
ing the juridical independence of the undertakings concerned.
The legal institution can be defined as a bringing
together, intended to endure, for the purpose of regulating
the processes of life and for their production and reproduction,
All institutions serving the production and reproduction of
human relationships and intended to endure are therefore
equally legal institutions in so far as they have been the
subject-matter of legal regulations. For instance, marriage
serving the reproduction of human life, and on the whole,
private property in the means of production.
If property, as we saw above, 1s a right, property
in the means of production is also an institution with a three-
fold function:l possession, or detention, administration and

profit-making., It 1s unnecessary to mention that from the

1. Fundamental: Karl Renner, "Die Rechtsinstitute des
Privatrechts und ihre sozlale Funktion". 2nd Ed. Tiibingen.
First edition appeared under the pseudonym Josef Karner in
Vol. 1. of the Wiener Marx Studien. Anton Menger, "Neue
Steatslehre", Jena, 1903, p. 99 ff. R.T. Ely, "Property and
Contract in their relation to the distribution of Wealth",
1914, I, p. 94 ff. Franz Neumann, "Koalitionsfreiheit u.
Reichsverfassung", Berlin, 1932. Hugo Sinzheimer, "Grundziige
des Arbeitsrechts'.
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point of view of the owner the central function of property
is profit-making, and that for him all other functions are
subordinated to 1t. '

We understand by the function of possession, the physi-
cal detention of things or rights by the owner. It will be
seen that thils function 1s lost in the case of large-scale
property, and 1s transferred to the workers. In a shop based
upon division of labour, the owner loses the factual detentilon
of the means of production.

The function of administration consists in the adminis~
tration of men, the péersonal means of production, and of
things, the material means of production., The administration
of men implies the power to command them.,

Property in the means of production necessarily attracts
men into its sphere when the soclety 1s divided into owners
of means of production and "free"lworkern. Property clearly
only possesses this magnetic quality when this collective
social relationship exists, The worker cannot escape it 1if
he wants to reproduce his labour power.

The power of commend 1s on the other hand, potentially
exerclsed by every individual owner of the means of production.

Property 1s a relationship between men through the medium of

1. "Free" in the sense of the dual freedom of the emanci-
pated slave — legally freec and free from property!



things. As we have already mentioned, the function of pos-
session and of administration stand, for the owner of the means
of production, in the service of the profit-meking function
even if, from another point of view, they stand in the service
of production itself. From his point of view they are only
means for the making of profit. At the present stage of de-
velorment of division of labour the owner of the means of
production very often 1s not the controller of the adminis-
trative function. FHe delegates his exercise to his employees,
The invisible princip&l, the legal employer, has to be dis-—

tinguished from the Amvisitble one, the factusl employer.
gu v

(c) The Relations between Liberties and Institutions:-

Liberty, (Main Liberty — Hauptfreiheit), may be surrounded
for its protection and realisation by other liberties or
institutions. We call such liberties and institutions con-
nected, or asuxiliary, or supplementary liberties and insti-
tutions. Similarly, an institution (Main institution) can
be surrounded by auxiliary 1nst1tutions and liberties for its

protection and realisation.

1, Fundamental: Karl Renner, "Die Rechtsinstitute des
Privatrechts und ihre soziale Funktion". 2nd Ed. Tibingen,
1902, Carl Schmitt, "Freiheitsrechte, u. institutionelle
Garantien in der Reichsverfassung", Berlin, 1932, Franz
Neumann, "Koalitionsfreiheit u. Reichsverfassung. Die Stellung
der Gewerkschaften im Verfassungssystem", Berlin, 1¢32, p.2f ff,
Karl Renner's fundamental work presents property and all its
auziliary institutions, but unfortunately neglects to make at
any rate a sufficlently sharp distinction between Liberty and
Instituticn.
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We understand therefore by auxiliary institution, or

liberty, the guarantee of the main liberty or institution by
other liberties or institutions intended to serve its vrotec-
tion. The distinction between a main and suxiliary institu-
tion or liberty is of decisive importance not only for any
sociological investigation but also for any kind of exegetic
interpretation of law. The following instances will demon-
strate this:

By the right of association the workers and their em-
ployers are given the right to join together for the pursuit
of certain ends., This right prevents, as we have already
shown, public and private powers from hindering such associa~
tion, If the legislator grants such a freedom the question
will be at once raised, whether those liberties which for
instance, a trade union needs for its successful functioning,
and which are only supplementary to the main liberty, are not
also guaranteed by the guaranteeing of the main right of
association: conceetely, whether the rights of the press,
of meeting, etc., which at the same time are independent
main liberties, do not enjoy the same protection from the law
as 1s granted to the main liberty, the right of association.
The question is of decisive significance if, as was the csase
in the Weimar constitution, the freedom of association has a

far stronger legal basis than the rights of the press and of



assembly. Whereas the right to associate possessed an abso-
lute fundamental right untouchable by either legislature or
executive, the two other liberties were only relative ones

coming under the "reservation of the law" (Vorbehalt des

Gesetzes). Is the legally stronger protection enjoyed by

the right of assoclation to be extended to the rights of press
and assembly, or must these two be measured by their own con-
stitutional standarda?l

The right of associatlion does not only possess supple-
mentary liberties, but also supplementary institutions, as
for instance the collective agreement which alone can give
the trade unions the possibility of carrying out their economic
functions.,

Marriage as a main institutiom is also surrounded by
auxlliary institutions and liberties such as the social in-
surance institutions (sick~fund, workmen's compensation laws,
unemployment insurance) which have become supplementary to
marriage in so far as they are benefits differentiated in
distribution according to the famlly circumstances of the
person concerned, Another auxiliary institution of marriage
is that of testation, which guarantees the bourgeols order of

property successione.

1, Part IV of my book on Koalitionsfreihelt 1s devoted to
this problem. The institutions auxillary to the right of
workers to associate are investigated with a view to finding
out how far they share the fate of the main liberty, and how
far they suffer an independent fate of their own.
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Every liberty, therefore, appears both as a main and
as an auxiliary one, just as a legal institution appears at
the same time supplementary as main., Here, indeed, is an
extraordinarily fruitful field for further investigations into
the soclology of law.

Property is the means of production, which stands in
the centre of our investigation, is surrounded by auxiliary
liverties and institutions, all serving the protection and
realisation of its profit-making function, In order to be
able to carry out the profit-making function the owner must
buy and sell, exchange and take loans, enter contracts of
labour, and, if he 1s a landowner, conduct contracts of lease
and take on mortsagea.l Freedom of contract is therefore an
essential auxiliary liberty of the principle institution of
property, The property reiationship also necessitates freedom
of trade, which at the same time as being a supplementary
liverty also has the effect of a natural selection of owners,
excluding the uneconomical among them and retaining and
strengthening the economical ones. We shall return to this
point later in our analysis of classical liberal economic
theory.

In certain histogical situations both auxiliary liber-

ties, freedom of contract and of trade, have analogous effects.

1. Cf, Karl Renner, "Die Rechtsinstitute des Privatrechts",
pp. 63-69.
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In other situations the two may serve different economic
interests; the freedom of contract, for instance,may serve

the interests of the monopolists, while freedom of trade serves
those of the non-monopolists.l It can also happen that liter-
ties and institutions which were previously in the position

of supplementing other institutions or libterties, from a
certain moment on cease to do so any longer, and on the con-
trary, exercise an opposing Influence to the intended functions
of the main 1liberty or institution they formerly guaranteed.
Thus, for instance, do freedom of contract and of trade work
against private property in the means of production from the
time when a certain degree of monopolisation is introduced.
These auxiliary literties very often suffer infringement or
even abolition and are replaced in the legal system by a form
of the administrative act belonging to public law, If freedom
of trade in a monopolistic économy appears to be leading to
diminished profits, the modern twentieth-century state does
not hesitate to encroach on these liberties, or even to abolish
them by ordering undertakings by administrative act or statute
to join cartels, or by prohibiting the floating of new concerns.
Regulations belonging to public law then replace supplementary

liberties — the administrative act or the statute replace the

l. Cf. Paper by Prof. D.H. Parry, "Economic Theories in
English Cese Law", Law Quarterly Review, 1931, p. 199.
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rights of free contract and trade in their relationship with
property in the means of production,

The relation of private property in the means of pro-
duction to its supplementary institutions and liberties on
the one hand, and of the totality of this legal complex to
the economic and political dynamic on the other hand, is par-
ticularly clearly shown in Marxian sociology. Property in
the means of production plus its auxiliary institutions and

liberties are called "productigé relationships" — 1.e,

"social relationships in which the individuals produce".

"This productive relationship is at the same time a legal
relationship and a master-servant relationship".2 Productive
relationships are "relationships which are entered into by

men in their social processes of li{e, in the production of
their social life", and they have a épecifically transitional
(:l'mracter".:5 Within the framework of productive relation-
ships, the combination of the different productive forces by
which the 1life of the community is maintained, 1s accomplished.

We understand here under "productive forces" the technical

knowledge available, the given personal and material means

of production (for instance, qualities of land, raw materials,

1. Karl Marx, "Lohnarbeit und Kapital", 1849.
2. Karl Marx, "Kapital", Vol., III, 2, p. 324.

3. Ibid., p. 415.
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1
and fixed capital) in society.

The relations between productive relationship§ and
productive forces, according to the Marxian theory, suffers
in the course of historical development a typical change of
function. When there is a tendency of the productive forces
to expand (for example, by virtue of a permanent expansion
of technical knowledge) "at a certain stage of their develop-
ment", it happens that, "the material productive forces of
society come into contradiction with the given productive re-
lationships™ or "what 1is only a legal expression for them,
with the property relationships within which they have hither-
to moved, These relationships, once forms of development of
the procductive forces, now become fetters hindering the de-
velopment of those forces".2 This Marxian theory refers,
however, only to the transition from one social order to
another, in which each soclal order, the 0ld and the new, is
characterised by one principal institution — for example,
capitalism by private property in the means of production, and
soclalism by communal property in the means of production.

An analogous process occurs also within a given social

order with regard to the principal institution characterising

1. Xarl Marx, "Theorien iiber den Mehrwert", Vol. III,p.427.
i.e. in all essentials the data of modern economic theory
apart from the subjective factor of individual wants.

2. Karl Marx, "Die Kritik der Politischen Okonomie", (1859) .
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it and its relations with its auxiliary institutions and
liberties., The relationship of such supplementary institu-
tions and liberties to the main institution or liberty can
suffer a change of function in a like manner, With a certain
degree of development of the productive forces within that
society, the auxiliary institutions and liberties become fet~
ters on and hinder the aims of the principal institutions
they hitherto guaranteed. They lose thelr supplementary
character, In a period of relatively free competition, free-
dom of contract and of trade are means for the realisation
of profit for the owner of the means of production. In this
period the state guarantees thelr existence (by constitutional
or simple legal guarantees of the liberties as such) or their
function (for instance, by laws relating to unfair competition).
In a period of monopoly economy the relationship is
reverseds Freedom of trade facilitates at the same time the
rise of competing undertakings undesired by the monopolist:
freedom of contract gives outsiders the possibility of keeping
themselves alien from the monopolist organisations or to quit
them at will, Workers are given the possibility of joining
trade unlons by freedom of association, and in such circum-
stances when the profits of the monopolist undertakings tend
to diminish, 1t can very well happen that the auxiliary in~

stitutions and liberties are abolished in favour of new
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supplementary statutes and administrative acts more suited

to the monopolist interests.

(3) The Dual Significance of the Rule of Law:~

Connected with the conflict between sovereignty and
human rights, is, in legal terminology, the dual notion of
law; the political and the material notion. By the political
notion of law we understand, therefore, every general norm and
every individual command imputable to the state, whether just
or unjust, convenient or inconvenient. Every decision of the
sovereign state organ is law, Law, therefore, is only voluntzs
and not ratio, Freed from all material qualities, this con-
ception of law 1s to be found most clearly formulaeted in
Hobbess For him, law is not "counsel", because"counsel is &
precept in which the reason for my obeying is taken from the
thing itself which is advised". Law is rather command, "which
is a precept in which the cause of my obeyance depends on the
will of the commander". "Law is a command of that person,
whether man or court, whose precept contains in itself the
reason of obedience".1 "Law +.. 1s the word of him, that by

2
right hath command over others". Between the dominance of

1, "Philosophical Rudiments", Molesworth ed, Vol, II,
Cs XTIV, s 185.

2, "Leviathan", Molesworth ed. Vol. III, CXVI, p. 147.
Opo ci °p Do 185, the same Dialogue, Molesworth ed. Vol, Y,
P. 26: Law 1s a command of him or them that have sovereign
power given to those that be his or their subjects, declaring
publicly and plainly, what every of them may do and whet they
must forbear to do",
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law in such a sense, and absolute sovereignty no antagouism
can exist, If law is nothing else than the will of the state
in legal form, then the postulate of the rule of law can offer
no limit to the power of the sovereign. Such a dematerialised
law does not bind the legislator. The rule of the political
notion of law and the existence of absolute state sovereignty
are in reality only two different expressions for one and the
same thing.

Throughout, this postulate of absolute sovereignty is
antagonistic to the postulate of rule of material laws.,
Material law is to be defined as such norms of the state as
are compatible with defined ethical postulates, whether such
postulates be those of justice, liberty or equality, or any-
thing else. This notion of law "corresponds" to the concep-
tion of law as norms, since the essence of norms 1is the
reasonable principle (Logos) which it embodies. To this
alone it owes its authority, and this principle is wholly
transparent to the speculative intelligence., Opaque to reason
are only the accidents of its realisation, and these are an
inevitable imperfection, not the ground of its authority.l
Not every voluntas is therefore in correspondence with the
demand of a certain ratio. Material law and absolute sover-

elgnty are clearly mutually exclusive., Absolute sovereignty

1., M.B. Foster, "The Political Philosophies of Plato and
Hegel", Oxford, 1935, p., 1ll4.



85

implies that the legislator is materially unrestricted. This,
however, 1s not the case if the legislator is allowed only
to issue general, or just, or reasonable laws __ 1.e, if a
material law (for example, Natural Law) rules, In such cases,
he i1s no longer sovereign., We can, however, only speak of the
rule of a material law if there 1is a sufficiently great ex-
pectation (Chance) that the material law in question will be
realised in the positive legal system, or that where a posi-
tive law 1s in contradiction with the material law, the posi-
tive is not carried out. The rule of material law cannot be
said to exist if — as in the Middle Ages, and at the begin~
ning of modern times — the bearers of the state power have
subscribed to a natural-law justification of state sovereignty.
From the bare assertion of a divine or secular natural law
standing before positive law, we cannot, however, deduce the
rule of material law, Under such circumstances, this would
only be realised when this natural law is actually concretised,
or when its pre-~eminence over positive law is institutionalised
(for instance by recognition of the right of resistance or of
deposition of the bearer of sovereignty). There must also at
the same time be a relative unanimity as to the contents of
the Natural Law,

The conflict between the political and the material

notions of law is clearly expressed in the trial of the Five
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Knights imprisoned by Charles I on the basis of his prerogative,
and who appealed to the Court of Kings Bench for a habeas
corpus, Selden especiallylbased his pleadings on the provi-
sions of the Magna Charta Chapter 39: "No freeman shall be ...
imprisoned ... except by the lawful judgment of his peer and
(or) by the law of the land".2 But what is meant here by

"law of the land"? If law means the order of the king for
imprisonment, then the freedom guaranteed by the Magna Charta
1s non-existent, According to Selden's argument, if rights

are to be guaranteed in this way, then "law" in this connec-
tion must mean "due process of law" — 1i,e, law must be taken
in the material and not in the political sense, But as has
been clearly shown by Méﬁechnie, in spite of Magna Charta,
every king from John Lackland to Charles I had claimed an
unlimited right of imprisonment (protective custody in modern
terminology); and the significance of this clause of Magna
Charta has been much over-exaggerated., Attorney-General

Heath could well reply to Selden:"The law hath ever allowed

this latitude to the king or his Privy Council ..., in

1, Cf, "State Trials", III, p. 1 ff{ Selden's defence,
Column 16 ff, Also cf, S.R. Gardiner, "Constitutional
Documents of the Puritan Revolution", 3rd Ed., Oxford, 1906,
P. 59; and S.R. Gardiner, "History of England from the Acces-
sion of James I", Vol., VI, p. 213 ff.

2. Translation taken from McKechnie, "Magna Charta",
2nd Ed. 1914, p. 375 ff,



extraordinary cases to restrain the persons of such freemen
as for reasons of state they find necessary for a time for

this present expressing the causes thereof",



PART TWO

Sovereignty and the Rule of Law in some Rational

Political Theories. (The Disenchantment of Law)
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The task of the second part of this book is a dual
one: first to demonstrate the distribution of spheres between
sovereignty and the rule of material law in the most important
rational political theories, and second to make clear the con-
nection between the legal theories of the nineteenth and
twentieth centuries and divine and secular natural law,

The second part, therefore, is restricted in the first
place to rational theories, All traditionalistic or charis-
matic theories remain unconsidered, and are only dealt with
in Part III, where the reaction aga’nst the rational theories,
the transvaluation of values by Fascism is considered.

In presenting rational theories, it was necessary to
choose between two possible alternatives. We could have
dealt with all theories which have had any influence on the
formation of political thought: but such an undertaking would
have been synonymous with a history of the whole of political
thought, an obviously impossible task, which could only have
led to a number of vague and often repeated generalisations.
We preferred, therefore, the second alternative, to select
some of the theories — namely, those which have had an un~
doubtedly high degree of influence on the development of
political thought.

We may be reproached with having made an arbitrary
selection, but there appeared to be no other way out of our

difficulty.
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A second consideration led us to make the choice we
did — namely, that we wished to investigate the political
theories from one point of view only, from the point of view
of the relationship between sovereignty and material law, and
that all other problems are for us only incidental and second-
ary in importance. Until now, this problem has only been
dealt with by the way: it has never appeared as a central
thesis., We therefore intend to investigate the question, and
to ignore the usual problems such as whether a satisfactory
solution of the question of obedience to the state has been
arrived at, whether the answer of Hobbes is to be preferred
to that of Locke, or that of Rousseau to that of Kant. 1In
no case shall we expound the total political system of the
theorist concerned, but shall always assume it to be already
known. This emphasis laid upon a single problem justifies
the monographic character of the work.

We emphasised the necessity of rationalising the politi-
cal theories with which we are dealing. We have, therefore,
avolded dealing with the metaphysical fundamentals of the
various theories, which are often in any case incomprehensible.
We have tried to divorce the political theory from its meta-
physical b;ckground, which on the average 1s very simple, be-
cause there usually 1s very little relationship between the

political theory and the metaphysical system, We have also
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attempted to introduce modern terminology and concepts, in
order to make the theories understandable. We have the im-
pression that a simple repetition of words and notions in the
theories used by their authors makes any exposition of the
theory incomprehensible.

If we go back, in dealing with the relation between
sovereignty and material law, to the system of Aquinas, we
do not do so for the sake of historical curlosity, but because
the Thomistic Natural Law has indirectly influenced modern
liveralism, and because at present we can see a revival of the
philosophy, a renaissance, the social and political signifi-
cance of which will later become evident., Blackstone's term~
inology has been largely influenced by that of the Natural
Law theory of Thomas Aquinas, and the influence of Scholsastic
philosophy on Locke has been proved by Telkamp.l Further, in
Thomistic Natural Law the disintegrating tendencies which are

inherent in any Natural Law system are especially evident.

l. "Das Verhidltnis des John Locke zur Scholastik",
Minster i.W. 1927.
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CHAPTER I

Thomist Natural Law

1, Cicero's Natural Law:

It is well~known that in Thomas Aqulnas a number of
trends merge together, and in particular the decisive influ-
ence of Aristotelian philosophy and of Cicero's theory of law,

The notion of material law was completely alien to
Roman jurisprudence. For Republican Rome the statement of
Galus (I.Sect.3) had undisputed validity: "Lex eét, quod
populus Jubet atque constituit". Law was therefore every
decision of the Comitia, which went back to the inttiative
of the magistrates. It was otherwise in Cicero's theory of
law. The acceptance of the notion of material law by Clcero
is conditioned by the extraordinarily strong influence which
the Stoic philosophy had on him, The Stolcs postulated that
the state was only allowed to issue general norms in conformity
with the 1deas of liberty and equality of the Stolc philosophy.
To the Stolcs all men are brothers. Therefore a universal
law should rule with the aim of realising this human equality
of brotherhood.l In just the same way Cicero postulates the

rule of material law, and hoereby exercises an extraordinary

l. 0. Dittrich, "Geschichte der Ethik", Vol., IT. Lelpzig,
1926, pp. 32-53; William A. Robson, "Civilisation and the
Growth of Law" (1931), p. 214.



influence on Thomist Natural Law, and through this, as wel i
as directly, on secular natural law.

According to the Ciceronian theory all posltive laws
are nourished by the one divine law.l The unwritten law of
nature and of divinity 1s supposed to Le the source ot statute
law. This natural law 1s eternal and unchangeable, directed
towards the realisation of the common good. Positive law,
however, has to be adapted to local and temporary conditions,
i1t is particuler law, which must not contradict the universal
natural law,

Is 1t possible to say that Clcero postulated the rule
of material law in our sense? That 1s to say: does he allow
a sull'iclently great expectation (Chance) of the fulf'ilment
of natural law, should it contradict positive law? This
question 1s to Le investigated ihortly.

In De legibus (I, 6, 18) he has defined the notlon of
law as follows: '"Lex est ratio summa insita in natura, quue
Jubet ea, quae faclenda sunt, prohibetque contraria. Eadem

ratio quom est in hominils mente contfirmata et cont'ecta, lexr

l. Cf. exposition by Ch., H. Mcllwain, "The Urowth of
Politlical Thought in the West", London, 1932, p. 111, and
Carlyle, Vol, I, p. 3 ff,

2, All quotations from the Latin are taken from the
Edition of the Teubnerblbliothek, Lelpzig. "De Legllus",
Vol. II, and Pro Cluentio, Vol, VIII,
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1-22), obviously nothing is said about our central
question, whether the material law has been given a sufficient-
1y high degree of probable fulfilment« In order to prove

that Cicero postulates the nullity of positive law in the
event of its contradicting natural law, the quotation in De
leglbus where he asserted that the laws stood above the
magistrates, and that they were only the mouthpiece of the
laws is often referred to: "Ut enim magistratitus leges ita
populo praesunt magistratus vereque cdici potest magistratum
legem esse loquentem legem autem mutum magistratum" (III, 1,2,.
What does lex mean in this cornection? Only positive, or ocnly
natural law? The qu2stion is extraordinarily controversial,
and in my opinion at present insoluble.1 In order to prove
that by lex in this connection Cicero understood Natural law,
it is often said that wherever he means positive law he speaks
of Jus civile, and whever he means natural law, he speaks of
Lex. But the following quotation from his speech Pro Cluentio
will prove the incorrectness of this assertion (53, 146, 147):
"dens et animus et consilium et sententia civitatis posita

est in legibus. Ut corpora nostra sine mente sic civitas sine
lege suis partibus, ut nervis, ac sanguine et membris uti non

potest legum ministri magistratus ... circumspiste ommes rei

1. Cf. Moritz Wlassak on the controversy, "Romische
Prozessgesetze", Leipzig, 1886-9, Vol. II, pp. 1c8, 5, 6.
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publicae partes: omnia legum imperio et praescripto fiori
videbitis". This speech Pro (luentio is a typical lawyer's
speech. In it Cicero first pays homage to the Lex Sempronia
In order afterwards to prove that his client Cluentios cannot
be punished under the Lex Sempronia. He did not at all enter
into the question whether the Lex Sempronla itself was com-
patible with natural law according to the principle non nimis
probare. Lex, therefore, can only mean positive and not
natural law, and the assertion that in the above quotation
from De legibus Cicero was referring to natural law cannot bLe
maintained. In the same speech Pro Cluentio, however, the
following sentence is to be found: "Iniquum tibi videtur,
Accl, esse non isdem legibus omnes teneri., Primum, ut id
inilquissimum esse confitear, elus modi est, ut commutatis
elus opus sit legibus, non ut his, quae sunt, non paroamus".l
Here he demands unconditional submission to the Lex Scripta.
This contradicts in itself the assumption that Cicero would
postulate the rule of material law: but it provides no solu-
tion for our problem which deals with the Ciceronian legal
system as a whole, Cicero here appears as an advocate, and
by the emphasis he laid on the postulate of the citizen's
duty of obedlence to the Lex Scripta he hoped to buy the good-
will of the Court. In my view, in the prosent state of re-

search, a decision as to whether the postulate of the rule of

1. Pro Cluentio, pp. 55, 155.
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material law is mere lip-service rendered by Cicero, or
whether he intended to make the fulfilment of natural law
highly probable in face of conflicting positive law, 1s im-
possible. The impossibility of declding the problem, however,
i1s of eminent objective significance. If we say with Carlyle
that the perilod between Aristotle and Cicero 1s the dividing
line between "ancient and modern political thaory",lcicaro
then belongs to modern theory in which the conflict between
the postulate of sovereignty and that of the rule of material

law appears as a typical one.

(B) Thomas Aquinas.

The work of Thomas Aquinas arose in a time when the
medieval "ordo" already carried the germs of its dissolution,
and his contemporary, Duns Scotus (died 1308) 1is already a
ploneer of an individualism which was determined to disinte-
grate the unified Medieval culture. However, the Summa of
Thomas 1s still the expression of this "ordo", gilving adequate
place to every phase of human life. In this soclal system
the coincidence of voluntas and ratio, of intellect and sen-
8ibility, and of the legal structure and the strivings of men,

provides a happy harmony.

A, VA T 9.0

9. Bibliography: Robert Linhardt, "Die sozialen Irinzipien
des hl. Thomas von Aquid, Ireiburg 1. Breisgau, 1932.
Theodor Steinbuchel, "Christliches Mittelalter", Leipzig, 1935.
Wilhelm Schwer, "Stand und Stindeordnung in Weltbild des Nittel-
alters", Pederborn, 1934, Martin Grabmann, "Mittelalterliches
Gelstesleben", lilinchen, 1926. Charles H. Mellwain, p, 325 f1.
Bede Jarrett, "Social Theories of the Middle Ages 1200-1500",



(4) Thomas Aqulnas distinguished between domination
bound by the norms of the Lex Naturalis (and therefore of
practical reason), and a domination unbound by it., He him-
self always postulated the first type of domination. The
norms of the first type he calls Laws: "Lex non est ipsum
1us proprie loquendo, sed aliqualis ratio luris" (2, II, 57,1,
ad 2), Law and concrete legal norms are therefore not ident!-
cal. Law is the basis, 1s the standard of measurement, 1s a
regula artis with the help of which the just decision is ar-
rived at.

By its relationship to the Lex Naturalis the Lex 1is

distinguished from the Lex Tyrannica (1,II, 92,1 ad 4), and

by its vls coactiva on the side of a legitimate authority

from the mere admonitio (2,I1I,65,2 and 1,I11,90,3 ad 3). Mot
every norm of the state 1s therefore law, The Imperium logls
is limited. "The mensurans (legislator) 1s therefore himselfl
again a mensuratus ..... law, so to spoak, precedes in time

its constitution by the legislator in connection with the
general order of nature and reason with the concrete historical
relatione".1 As the norms of natural law are related to the

common good and to the idea of equality, there follow three

London, 1926. Carlyle, Vol. I. E. Troeltsch, "Die Sozial-
lehren der Christlichen Kirchen und Gruppen", Tiibingen, 1912,
English trenslation in two vols by 0. Wyon, London, 1931,

under the title "The Soclal Teaching of the Christian Churches"

1. Linhardt, p. 94.
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conditions which have to be fulfilled by a norm of the state
in order to be called law.

Such a norm must first serve the bonum commune (ratione
finis), because: "Lex est nullo privato commodo, sed pro
communi civium utilitate conscripta" (1,II,90,2). Secondly,
the norm must be just — i.,e. the burdens put upon sub jects
must correspond to the principle of proportionate qqﬁuality
(ratione formae). Thirdly the norm must be issued by the
legislator within the limits of his authority (ratione
auctoritatis), because: "Lex est quaedam rationis ordinatio
ad bonum commune et ab eo qul curam communitatis habet
promulgata" (1,1I,90,4).

Every norm fulfilling these three conditions is binding
in foro conscientiae, and in foro externo. The postulated
ettitude of thte subject towards such norms as do not conform
to these three conditions is differentiated according to the
following possibilities:

Firstly it 1is posgible that positive law contradicts
the basic principles of the Lex naturalis and therefore of
the Lex aeterna, for these basic principles are part of the
Lex aeterna: "Lex aeterna nihil aliud est quam ratio divinae
saplentlae, secundum quod est directiva omnium, actuum et
motionum" (1,II,93,1)., The Lex aeterna 1s rooted in God, The

order of nature (Justitia naturalis) and the order of human



conscious activities (Ordo iustitiae) are of the same charac-
ter. The natural moral law is but a portion of the general
law of nature, and the general law of nature but a section of
the Lex aeterna. Man accepts God and therefore also the Lex
aeterna, and therewith necessarily particlpates in the Lex
Naturalis. "Participatio legis aeternae in rationali creatura
dicitur lex naturalis" (1,I1I1,91,2): "“Omnia participant ali-
qualiter lege aeterna"(1,II1,91,2). The human belng 1s a
rational creature endowed with the lumen naturale. The supreme
principles of the lex aeterna are eternal and unchanging
(1,11,94,5) even if their recognition and application can be
demaged by passion (1,II,91,6). In the main, their duties
involved are, neighbourly love (social duties), maintenance
and propagation of life, and love of God (individual rights).l
If positive law conflicts with these basic principles of the
lex naturalis, passive resistance on the part of the subject
is not only right, but even a duty, for the lex naturalis is
indispensable — even God cannot dispense with it (1,171,100,
8 ad 2). Passive resistance is a duty. So far as positive
law and natural law coincide, positive law is compulsory also
in foro conscilentiase. "Si (leges humanae) lustae sunt, habent
vim obligando in foro conscientiae a lege aeterna, de qua

derivantur" (1,11,96,4).

1. Linhardt, p. 104.



100

The second possible case is that positive law although
not indeed in conflict with the lex aeterna and thereby with
the basic principles of the lex naturalis, but with the second-
ary natural law. The norms of the secondary natural law
derive from the supreme principles of the lex naturalis, which
of course also derive their power from the lex aeterna. They
coincide on the whole with the Decalogue (1,II,100, 1 ad 11).
They are not valid in all cases, although in most. They con-
stitute on the whole, a part from the Decalogue, that which
the Roman jurist understood by Ius gentium in the sense of
Gaius (Dig. I,1,2 and I,1,9). "Quod naturalis ratio inter
omnes homines constituit ... ius gentium, quasi quo iure omnes
gentes utuntur". If positive law violates only these derived
norms of secondary natural law, the subject is nevertheless
compelled to obedience to the positive law, It binds him in
foro externo, but not in foro conscientiae (1,II,95,1 ad 2)
and (2,11,60,5).

We see, therefore, that the Thomist system, by the
partial recognition of the right of passive resistance and
the equally partial concretisation of the lex naturalis, in-
stitutes a factual domination of the rule of material law, at
least to a certain degree., The rule of material law is ex-
tended even further by the far~reaching coincidence of the

material norms of behaviour in the various strata of society.
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(?) The Thomist natural law is on the whole a codifica-
tion of the feudal order.

There existed ir the Middle Ages no schism between a
secular and a clerical social sphere. The conflict between
church and state was not an antagonism of two societies, but
a struggle between two officials — the Pope and the Emperor —
within one and the same society.l In this feudal society
there existed no modern state apart from Frederick II's Sicilian
creation. In the secular sphere there was no sovereignty, yet
the domination of the Pope in a certain period was genuine
sovereignty.2 The plenitudo potestatis is sovereignty. The
Pope 1is the last creator of law, Law is what the Pope deter-
mines. Already Gregory VII in his 27 Articles of the Dictatus
Papae (1075) postulated the divine origins of papacy, its in-
fallibility, the unlimited and universal authority of the
Pope over the whole of human soclety: he also established
the right of depositlion of bishops and kings, the right to
absolve subjects from their duty of obedience to a secular
power, Under Innocent III we find that "the Pope disposes of
the income of the Church, he distributes the offices and bene-

fices arbitrarily, he is not only the supreme but the sole

law of the Church; the prelates are no longer only his vassals,

1. Figgis, "Political Thought from Gerson to Grotius",p.57.

2. Figgls, p. 20 and Troeltsch, p. 242. Eng. Ed. p.246 ff,
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they are now hls officials, and the feudal oath has become
the oath of office without any alteratlion in the wording'".

All law in the secular sphere was on the whole private
law. All political rights were attached to property in lasnd.
The king was always the highest and sometimes the biggest
feudal lord. As there was no public law, there could be no
statute specifically belonging to this sphere of lew, Poll-
tical relations were therefore contractual relations., The
contracta were obviously status contracts as they have been
defined above. Soclety was static., There was no alteration
of the hierarchy of estates. Every member of society had a
fized place within this hierarchy of estates from which on
the whole he was unable to move. The relation between the
estates was hilerarchical — g legel relationship of super~
and sub=-ordination. All this 1s clearly in contrast with
modern socliety with 1ts constantly fluctuating class~structure
and its legal equality.

Wie have been accustomed since the time of Glerke to
distinguish two forme of estate orgenisation: the authoritari-
an end the liberal (fellowship) typea.z It cannot be doubted,
and recently it has been reasserted from the Catholic sids,

that the Middle Ages knew of no Liberal order of fellowship.

-

1, Altert tauck, "Kirchengeschichte Deutschlands”", Vol,.IV,
3.4, Ed, 1913, p. 714.

2. B8chwer, p. 20, Steinbiichel, p., 274, Jarret, p. 94,
and Carlyle, Vol. I, p. 111 ff.
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The estates were authoritarian estatesl comprising nobility,
freemen, semi-freemen and serfs., The differences were based
on birth, land and power., This authoritarian order was not
only not independently changed by the Church; the Church also
Justified it ideologically, and even made itself a part of it,
In the later Middle Ages the rising hierarchy of officials,
and the lower ministerials and clerics jolned the authoritarian
order., By means of a combination of land with office, these
new groups became an effective part of the order; the offices
remained in their possession and were inherited by their
heirs with the land. It i1s well-lnown that the Church soon
ralsed ltself to the position of the biggest landowner, and
from that time on it naturally became interested in the main-
tenance of serfdom, for the serf was necessary to the success-
ful cultivation of 1its property. The European soclal system
at the time of Thomas Aquinas was entangled in a complex net-
work of feudal relationships from the East to the West and
from North to South. Peasants and town-dwellers alike were
unfrée. The peasants were involved in the Dienstrecht: the
craft-guilds of the towns were estates of servitude. Even
within the individual estates and thelr organisations in
Gilds and corporations only a very limited degree of freedom
existed. The Medieval estate organisation meant a society

based on privilege,

1, Figgis, "Political Thought ..", p. 12, Schwer, p. 9,
Steinblichel, p. 272 ff.
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{3) This agthoritarian order found its expression in
the Lex naturalis. The division into estates 1is justified
by Thomas Aquinas. He distinguishes between the sui and alieni
iuris (2,1I,183,1), thus recognising the estate of serfdom.
The rich had further, a higher, and the poor a lower place.
The hierarchy consisted of the optimates standing on the top,
the bourgeois middle strata (populus honorabilis), and the
serving estates (vilis populus) at the bottom — and was justi-
fied by Thomas in this form. "Una hierarchis est unus prin-
cipatus id est una multitudo ordinata uno modo sub principis
gubernatione, non autem esset multitudo ordinata, sed confusa,
si in multitudine diversi ordines non essent"(I,108,2).
Slavery is obviously legitimate, even if it is only defined
as a necessary evil. Property remains unscathed (I,II,94 ad
105), and is in no way considered as the product of original
sin, and the theory of original communism is rejected. Pro-
perty 1s a necessary 1nst1tut10n.2

This Justification of the authoritarian order in Aquinas!
natural law system corresponded to the conviction of the whole

3
Church, expressed in the literature of his time. Even

1. Troeltsch, pp. 252-302, English Ed. Vol. I, pp.257-280.
Aqulnas' system is here designated as one of reconciliation.

2, Linhardt, p. 207.

3., dJarrett, p. 104 ff. Carlyle, Vol. I, p. 109 ff.
Schwer, p. 34 ff. Steinblichel, p. 259 ff.



Augustine had justified slavery with the doctrine of orizinsl
sin, and his followers have tried to use the analogy of thre
hierarchy of angels to justify the feudal order.

So long as feudal soclety was static, and so long as
town and country were in equilibrium and the poor could main-
tain themselves adequately, it was possible that in the mind
of the average member of society as well as in the minds of
their theorists, norm and will should coincide. But even in
the time of Aquinas this was no longer the case. Even in his
lifetime there were disintegrating tendencies.

To these new conflicts there corresponded the fact
that the relations between nstural and positive law beceme
problematical — the question of soverasignty was raised., At
the same time as the natural order was no longer felt to be
identical with human society — 1i.e. when the feudal hierarch-
ical order was no longer accepted as the obvious social order,
and the modern state began to emerge — the divergence between
natural law and sovereignty became evident. The process of
diverce of positive from natural law, by which positive law
became self-sufficient and autonomous, then set in, a process
which, from the analogy of Max Weber's famous generalisation
cf the "disenchantment of the world", we may call a "disen-

chantment of the law". This process of disenchentment 1s

no unbroken one, progressing uninterrupted through years,
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Relapses are frequent; law and morals, law and natural law
are often confused, but the process finally finds its ex-
pression in the Kantian legal theory. The concrete contents
of the bonum commune to which natural law was related in
Aquinas' system became controversial., There srose the ques-
tlon whether this bonum commune was really identical with the
existing authoritarian order of estates. The process of dis-
enchantment of the law had already begun. When, according
to Germanic legal thought and Roman law, the monarch was as-
serted to be bound by law, any justification on any other
basis of the existing monarch necessarily became dubious.

The real ideological conflict hinted at had to break
out, and did so in three spheres: in the relation between
the Church and secular society; within the Church itself;

and finally, within the secular soclety itself,

lﬁ. The Disintegration of the Thomist Natural Law.

4;3; the social and political teachings of the New Testa-
ment are already to be found disintegrating elements, The
recognition of every man as a rational creature, the recogni-
tion of the freedom of the soul, and, above all, of human
equality before God, were historic acts of Christendom. "There
can be neither Jew nor Greek, there can be neither bond nor

free, there can be no male and female! for ye all are one man
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in Christ Jesus". "Every individual by virtue of his cternul
destination 1is at the core somewhat holy and 1ndestructiblo".l
It 1s true that the divine law of human equallty had no secular
intentions — only the soul was free, But the idea contalned
& psychological dynamic which had to complete itself In spite
of the theory of original sin; this has been formulated by
Prof. Barker in this way: "If the slave can be treated as u
man in any respect, he ought to be treated as a man in all;
and the admission, that he can be regarded as g man, destroys
that conception of his wholly slavish and non-rational (one
might say non-human) character, which was the Justification
of his being treated as a slave". This is practically our
fourth thesis: the recognition of freedom and equality in
one sphere leads to the postulate of freedom and equality in
others.

The divergence of natural from positive law — or
natural law from the soclal order — occurred when the social
substructure was no longer closed, no longer unéisturbed, and
appeared no longer negative in its function. The conflict
between domination and norm, between will and Ratio, was often

not only a theoretical Possibllity, but a social reality.

1. Gierke-Maitland, P. 82,

2., E. Barker, "The Political Thought of Plato and Aristotld,
1906, p. 366, Similarly, Troeltsch, p, 410. English transl.
Vol., I, p. 369.
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The relation of tho secular power to the Churceh and
the Justificatlon of tho secular powsr at all, became pro-
blematical on the basis of the smoclal and politicel tenchingm
of the New Testament in the new situation., Tho manifold
possibilities of interpretation of the New Testamont are well-
kmown: "Let every soul be in subjection to the hipgher powern,
for there 1s no power but of (od; and the powers that be are
ordained by God. Therefore, he that resisteth tho powor
withstandeth the ordinance of God", (St. Paul to the HKomenn,
che XIIT, v, 1=7.) But this stautement calling for obedience
to the secular power 1s oppoaed to other mtatementm much unt
"Render unto Caesar tho things that are Caenar's": or that
commanding more obedience to (lod than 1im given to Cnosar,
All constitute the word of (Ood, which admit of varying inter-
pretatione according to the political situation. I'rity Knrn,L
in his fine work on Dante has expounded the problem in thin
way: "Is the task of a Christian social theory of forming n
community of free individual souls at all possible? Dosn not
the liberty of the individual, 1tself 1ts own alm, exclude

the poassibility of subordination under a communal organismtiont"

-

1. "Humana Civilites, MBtaat, Kirche und Kultur, eine
Danteuntersuchung", Leipzig, 1913, p. 1lb,
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(2) Not only the inacr dynamica of the originally
conservative Christian teachings and of the noneseculsr pos-
tulate of equality, but also the interests of the Church 1t~
self tend in the same direction., The problem of revolution
against the secular power becomes a political problem for the
Church as soon as the emperors themselves adopt the Christlian
faith. The Church then determines not only to recognise the
right of resistance, but even the duty of resistence, egainst
heretics and pagnnn.l Iurther, the Church recognises the
right of resistance agalnst such emperors as are nelther hsre~
tics nor pagans, but who refuse to submit to the will of hpo
Pope. For God, "i.,e. the undisputed agent of God's rulo".d
is the sovereign to whom the seculer power 1s subjects subject
not because of might, but because, as has been laid down Ly
Boniface VIII in his "Deliberatio”, it is 1ts mission to fulfil
God's law, for the liberation of the humen soul,

A competing power, however, stood opposed to this claim
to supremacy. Bocigty was always concelved end postulated to

be e unitarian one. It etends, as we learned from the Thomist

philosophy, under one lex seterna, And e unity of &xecution

1, VP, Kern, "Gottesgnsdentum u, Widerstendsrecht", p, 212,
and Figgis, "Political Thought ...", p. 17,

2, Carl Schmitt, "Politische Theologle"”, 2nd Ed, Minchen
und Leslpzig, 1924, p. 10,

3, GOlierke=-Maitland, p, 9 £f, and Figele, "Politicsl
Thml@t ooo”, pe 57,
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of the law corresponds to the unity of the law itself.
(Boniface VIII.) The factual superiority of the papal power
over the secularlhad as 1ts consequences that at first the
Church society absorbed the secular one.2 Alreadyrunder
Gregory VII Sacerdocium and Imperium were Joined hand in hand.
The pope held both swords. Under Innocent IIT finally, the
prlenitudo potestatis had developed into sovereignty. The
claim to sovereignty is deduced from the postulate of the
rule of the divine law, which is issued from God himself.

For the Church, the king who governs unjustly ceases to be
king. Rex and Rectum are indivisible.3 But who is to decide
in each case whether a ruler shall forfeit his power? And
what legal consequences follow upon such a forfeiture? The
Church, transcending the formless right of resistance, or-
ganises the right of resistance and provides for punishments,
ranging in severity from voluntary penance to declaratory
deposition, These clezical punishments are later operated

in the secular sphere. The influence of the conflict around

the postulate of a sphere of freedom is a dual one, in which

1. Glerke-Maitland, p. 104, note 9.

2. Figgls, "Political Thought ...", p. 57, Glerke-Maitland,
ps 105, note 10.

3. Carlyle, Vol. I, p. 22 ff., Fritz Kern, "Gottesgnaden-
tum u. Wiederstandsrecht", App. XXITI and p. 396 ff.

4. Carlyle, Vol. II, p., 203, Ch. H. McIlwain, p. 220.
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in every phase (from the Investitupe struggle to Innocent III,
and from Marsilius of Padua to the Monarchomachs) the postulate
of a natural law guaranteed liberty is put forward by the
rising, aggressive institutions.

In the first phase, therefore, the Church deterﬁines
to carry through its supremacy and 1ts postulate of a sphere
of freedom from the secular power as against the already es-
tablished feudal system. In this period the Church recognised
an extraordinarily far-reaching right of resistance, going
sometimes even as far as anarchism and fighting, especilally
in the investitupe struggle.l Thus, natural law was retained
by the Church even after it had achleved its aim. The very
attainment of its aim changed the function of this natural
law from a revolutionary into a conservative one. It now
beceame conservative, and was faced with two opposing forces:
an extra-clerical and an intra-clerical one, both of which
were primarily not interested in the liberty of the individual
from the state and in the postulate of democratic rights of
individuals within the state, but were incidentally forced
to support such postulates.

In so far as the sovereignty of the state as agalnst
that of the Church was not simply alleged as a datum of the

divine plan of the world (as in Dante) it was Jjustified by

1. Fritz Kern, "Gottesgnadentum und Widerstandsrecht".



112

the reduction of the will of the state to the wills of the
individuals composing it, the realisation of which came for-
ward as a new value to smash the medieval system of values.
The theorists in this category belong almost without exception
to the nomlnalistic party of tte Scholastics, especially
William of Ockham and Marsilius of Padua. The conflict of
the nominalists with the Church is accompanied by the begin-
nings of the breaking free of secular natural law from the
established divine one, which, after having shown its flexi~
bility for a long time, had now reached its limits. Natural
law and positive law which coincided ia the philosophy of
Aquinas, stand unrelated in the nominalist philosophy.l The
process of dissolution of the feudal order had alreasdy reached
such a stage that the obvious assertion of the coincidence

of natural and positive law, or of material and political
law, could be no longer accepted. In the nominalistic philo-
sophy the belief in the existence of a natural law is well
maintained, but the politicel law is emancipated from it.

The law becomes a conscious invention, the creation of the
whole of human society, and nothing else. The naturality of
the feudal hierarcrical order can no longer be justified.

One way to its negation is opened out by the separation of

political from natural law.

l. Troeltsch, p. 283, Eng. Ed. Vol. I, p. 269. Criticism
of the Nominalists on the reconciliation ethics of Thomas
Aquinas.
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(3) As we are not concerned with the history of idans
we deal now exclusively with a short presentation of those
elements of the system of Marsilius of Padua which are relevent
to our 1nvestigation.l

Marsilius of Padus postulates first a certain distribu-~

tion of spheres between the Church and the State. Here the
object of the Church is the morality of the consclence, while
that of the state is morality of deed:s, He declares mociety
to be unitarian, but the Church is incorporated in it and
subordinated to it. The postulates of Gregory or Innocent III
and of Boniface VIII are, therefore, simply reversed. And in
so far as Marsilius fights the exercise of the vis coactiva
by the Church, he is in full agreement with nearly all Nomin=-
alists and with Dante.

The sphere of state sovereignty as defined in this
way 1s now justified by two different arguments:

In the first place he subordinates the secular power
to materlal law — i.e. to Natural law (material Justification).
The legislator, electing the Pars Principans (Dict. I. Ch.XIV)
stands himself under its domination. By this, law becomes a

dual command: on the one hand the command of the sovereign,

1. O©Of. edition of C.P. Prévité-Orton, Cambridge, 1928.
z.



114

the machinery of coercion (Lict. I, Ch. X) which can differ
as tc content from the divine law; and on the other hand
law is the science of the just — 1.e. & natural law, an
eternal and unchanging character standing above the state
and limiting 1t. This natural law is only to a small extent
concretised, but it is nevertheless sufficiently institution-
alised by giving the courts the power to depose the monarch
(Dicte. I, Ch. XV & XVI). By this the right of liberty of the
state against the Church is oartially based on a right of
liberty of the subject agalnst the state.

The sphere of sovereignty of the state against the
Church is at the same time based on the liberty of the people
within the state, and on the recognition of democratic rights

L

of the people. The usual presentation of Marsllius of Padua's
theory is that he "with democratic radicalism"lopposed the
universitas civium to the pars principans, Soverelgn being,
according to such a presentation, the people as legislator
(and he understood by "people" all enfranchised citizens),
this right ol %he people to sovereignty is inalienable. The
substance of the leglslative power lay always with the peorle
or its elected representatives. The will of the state is the
will of the people. The legislation institutes a monarch; it

binds him; it corrects him; and it deposes him 1if necessary,

1. Glerke-Maitland, p. 46.
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If such an interpretation were right we would have to
count Marsilius of Padua as a modern radical democrat. That
this is not the case has been convincingly shown by Ch.McIlwain.
It is true that in the system of Marsilius every form of gov-
ernment 1s supposed to be created by the legislator, and the
best form of govermnment is the constitutional monarchy, under
the rule of material law, working for the common good of the
community. But who 1s the legislator? The answer is given
by Dict., I, Ch. XII. Does thils Chapter contain the recogni-
tion of the modern principle of majority rule? Undoubtedly
not; for the following statement appears: "I call it valen-
tiorem partem having in mind the number and the quality of
the citizens".l An evaluation of the citizens according to
their qualities openly contradicts the democratic majority
principle. His Achilles heel, as in so many other theories,
even up to the French Revolution and modern Fascism, lies in
his definition of "people". "People" is not the modern people
of frie end leéLlly aid polltfcally citizens; it is, on the
contrary, the pars valentior of the Middle Ages.

"People" is therefore a thoroughly anti-democratic
concept. It is concerned with the totality of all those
groups which, according to the medieval conception, are en-

titled to represent the genuine people. The anti-~democratic

l. Translation from Ch. McIlwain, p. 303.
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character of the system obviously does not exclude 1ts revolu-
tionary gg;:g?uéu

We repeat that In the system of Marsilius every command
of the state 1s Justified in a dual way: genetically by its
origin in the will of the people; materially by its contents —

from natural law.

(qp The second attack against natural law, now trans-
formed from a liberal into a conservative factor, and against
the Church, arose from the Conciliar Theory. The defeat of
the Conciliar Theory influenced the fate of the modern state
and 1ts relations with material law in two ways. The attack
of the theorists of the Conciliar movement prevented the
medieval ideas of natural law and the idea of people's sover-
eignty from falling into oblivion, The writings of Gerson
and of Nicholas of Cusa exercised a far-reaching influence.,
The victory of Papal sovereignty agalnst the Conciliar Theory
paved the way, on the other hand, for modern absolutism, and
hereby for the modern centralised state, The political
history 1lying at the roots of the Conciliar Theory, viz: the
Babylonlan imprisonment of the Church from 1309-1376, and the
Great Schism — are assumed to be well-known. It 1s also
well-known that this development of the Conciliar Theory arose
from the claims of competing Popes for universal domination

.

(with all its consequences, and based on the justification
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glven Ly Gregory VII in his "Diotatus Papae") and that Fapal
absolutism had necessarily to be viotorious as soon as the
Babylonian imprisonment came to an end and the Great Sehism
was healed.

Figgislrightly observed that the decree issued by the
Councll of Constance in 1415, at the suggestlon of Geraon, ia
& revolutionary document of the greatest consequence, "Con-
cllium generale faclensa et ecoclesiam oathollcam representana
potestatem a Christo immedlate habet, oul quilibet oulusounque
status vel dignitatis, etlamal papalls oexlatat, obedlire tenetur
In his quae pertinent ad !‘ldem."2 The most accomplished fop-
mulation is undoubtedly to be found in tho work of Nicholas
of Cusa, "De Concordantia Catholica",., Hewve the inallenable
right of the Christian man to freedom from the lnterference
of the state, and to democratic libertles within the atate,
is recognised as agalnst the Papal olaim to soverelgnty.

"Cum natura omnes sint liberi, tum omnla princlpatus ... ot
& sola concordantia et congensum subjecto.," (IT.1%.) It
follows from this recognition of natural law that all consble-

tutions of human soclety have thelr roots In natural law.

1. "Political Thought ...", p. 41l.

2. Original Text, in Ilggls, pe. 41. Tranal. by Mollwaln "
P+ 34 as follows: "A general Counoll constltuting and vepre-
sonting the Cathollic Churoh, has authority Immedlately from
Christ, which everyone in existence of whatsoever atabus and
dignity, even of Papalf 1s bound to obey In thome things
which pertain to faith".
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"Omnes constitutio radiatur in jure naturale; et si el con-
tradiclt, constitutio vallida esse nequit." (II.11.) And they
are void 1f they contradict this natural law, It further
follows in applying the principles to clerical society that
the Papal claim to sovereignty cannot be justified. "Papa
non est universalus Episcopus sed super alius primus et sacro-
rum Conciliorum non in Papa sed in consensu omnium vigorem
fundemus." (II.13.) That he does not understand by "omnium"
the totality of the people of the Church, but only the clerical
aristocracylis of no decisive importance for us, for we are
discussing only the immanent revolutionary force of his
teachings., The significance of Nicholas of Cusa can hardly
be overestimated. Whether it i1s right to call him the last
representative of Thomism, the last great medieval thinker,2
would appear to be extremely doubtful, The decisive charac~-
teristic of the Thomist system, the assertion of the coinci-
dence of natural moral law and the legal order, is in reality
completely lacking. Such an assertion would not have been
feasible for Nicholas of Cusa; feudal soclety in his time was

already dlsintegrating. It appears to us to be much more
3

correct to say that in his system Justice and the political

1. Figgis, "Political Thought ...", p. 68.
2, Ibid., and Ch., McIlwain, p. 349.

5. As does also Borkenau, p. 43.



order are completely divorced. The emphasis laid on indiv!idual
liberty and on democratic rights within the Church, leads to

a sharp differentiation in his work between natural law con-
taining the rules of natural occurrences and morality, and

the legal order containing normative commands emanating from
the wills of men, Thus he is far away from the Thomist system;
in fact he belongs, with Marsilius of Padua, to the modern

theorists of natural law,



CHAPTER II

Soverelgnty and the Rule of Material Law:
The Monarchomachs and English Natural Law.

A. The Monarchomachs.

1. The conception of the Divine Right of Kings in the
sense of the seventeenth century, 1.e., in the sense of royal
irresponsibility, was completely alien to Germanic as well as
to medieval la&. Bracton concelved the king to be God's
"vicar end minister on earth".

Germanic and medieval monarchies were conceived to be
neither undelegated by origin nor unlimited in practice. In
this conception the Church and Germanic Law were unanimous.
The king has to determine a law, the contents of which are
dlready materially conditioned. The sole justification of the
state is that it is a means for the realisation of the law.
"Not the monarchy but the law shall be sovereign." This law
which binds the monsrch is according to Germanic and Anglo-
Saxon tradition customary lai. It 1s conservative, .., 1t
essentially protects existing rights. Any interference of
the monarch with existing rights 1s legitimate only with the

Y. Kern, p. 143; Stubbs, I, pp. 213, 290.

4. Williem A. Robson, "Civilisation and the Growth of Law"
(1935), p. 169.
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Consensus Fidelium} This was generally recognised by the
monarchs at the coronation (Tria Praecepta) which contained

a genuine Promissio. The German coronation ceremony of the
thirteenth century puts the following question to the monarch:
"Are you prepared to administer and to defend the Kingdom
which 1is granted to you by God, according to the justice of
your fathers?" Only after the monarch had answered this
question in the affirmative were the people asked whether
they were prepared to submit themselves to his rule. This
promissio, however, is no contract, 1.e., it is not consti-
tutive but declaratory, because 1t only declares slready
existing objective law. To this subordination of the monarch
to the law, there corresponds not only a right but even a
duty of resistance on the part of the people. Injustice on
the part of the sovereign can be opposed with force (Sachsen-
spiegel), consequently the right to murder the king is an
integral part of Germanic law. The subject does not own
obedlence but faith. Faith 1s a mutual relationship involv-
ing mutual rights and dutieg. If the king violates his duty
of keeping falth the people are automatically freed from
their duty of keeping faith. This i1dea 1s formulated thus
by Manegold von Lautenbach: "Only a faithful king has faithful

1. Kern, Appendix VIII, pp. 317, 325. Stubbs, pp. 158, 141,
Pollock-Maitland, I, p. 41.

2. Kern, Appendices XX, XXI.
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subjects%" If one was convinced that the monarch had vio-
lated the law, one fought for the monarchy against the monarch.
The frequency of medieval revolts, Sspecially in the claasical
country of revolts, in Saxony between 1060 and 1070, bears out
the radicalism of this right of resistance. The Church in its
Canonic Law, has, as we have alrsady shown, formalised and
organised the formless right of resistancg by creating punish-

ments later adopted in the secular sphers.

2. But who 1s entitled to exercise this right of resist-
ance? In order to answer this question it 1s necessary to
refer back to the tradition of Roman Law which gave birth to
the idea of people's sovereignty, that deadly foe of monarch-
ical ebsolutism. Manegold von Lautenbach in his "Liber ad
Gebehardum" (1083-5) already put forward the theory of people's
sovereignty, and postulated the lex regla as a contract in
whiif the people appear as magter, and the king as the ser-

vant. For Lupold von Bebenburg the electors were the repre-

sentatives of the people. They acted for the universitas

1. Pollock=-Maitland, I, p.524; Kern, p. 171; Figgis,
"Political Thought", p. 29,

2. Carlyle, II, p. 203.
3. Glerke, "Althusius", pp. 71-2.
4. Kurt Wolzendorff, "Staatsrecht und Neturrecht".

5. Glerke, "Althusius", p. 125fF.
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ipsa voce et suctoritate, and are entitled to depose the

sovereign.

This theory of people's sovereignty does not, however,
stop at the lssue of means of repression against wrong-doling,
‘but rather develops preventive means against the commission
of such wrong-doing as well; this was especially so in the
period of "estates" as 1s shown by the German law books. The
famous example is the judgment against John Lackland in 1202.
A special formulation of this ideas of the initiation of pre-
ventive measures is to be found in the Magna Charta. It 1s
not decisive in this case that the king himself is bound to
the fulfilment of certain aims, and that the right of resist-
ance 1is recognised as a sort of potential punishment for the
king; the characteristic feature 18 not so much either that
the Barons are entitled to use force to meke the king complete
the specified aims; rather is it that the barons are consti-
tuted as a permanent orgaen which has to supervise the per-
formance of the king's duties, and if necessary, to enforce
them compulsoril;E This, however, is not yet a recognition
of the right of con dominium of the estates. This new agency
did not function, in its place the estates developed and the
controlling function of the new orgen was transferred to the

con dominium of the estates. It could not function because,

1. Kern, p. 277, and Theodore F.T. Plucknett, "A Concise
History of the Common Law", p. 23,
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aa in avaery ocase of control of one atate organ by another wia,
the quaatlon at once arose — who sontirola the vontirollayaty
Quia ouatodiet lmumﬁ.wle,;?

To thias development there sorreaponded a development
from the poatulate of a reaponalble seoular power to the de-
mand for politioal rights within the stater 1.e,, to the
postulate of the realisatlon of peopla's aovereignty. The
claim for domination of the eatates 1ia Juatified with the
ald of the teohnlcal legal oategory of the contract, Natural
law, or whatever name one glvam the theory, haa only aecond-
ary functions, "This can be shown 1n French aa wall as in
English legal history, When L‘lkg deolaresi "Fer once 1t 1a
clear, that the Prince holds his power upon conditiona, 1t
becomes necesmary to discover the means through which those
conditions may be enforoced", the means Juatified by natural
law for the fulfilment of these conditions haovome declslve,
The thema probandum of natural law 1s generally not a limi-
tation of the power of the state, but only the determination
of a certain trend and content of 1ts aotiivity, A eartain
group demands elither exclusive gontrol, or in any case, son
dominium in the control of the state power. The various
systems of natural law are only 1deologlea of Justification

which are given up as moon as the poatulated politieal aims

- - oz Mo e e

1. McKechnie, p. 475,

2. Introduction to"Junlus Brutus, A Defenns of Libverty
sgainst Tyrants", London 1924, p. 6,
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are attained. Political democracy — 1.e., the integration

of the will of the state through the free election of repre-
sentatives, and the majority principle — and natural law
institutionalised by the right of resistance, are two contra-
dictory principles. Natural law disappears. When in a demo-
cratic era, natural law has a so-called renaissance, it has
nearly always a reactionary end in view — viz., the limita-
tion of the will of the people in 80 far as it becomes danger-
ous to the property system.

This thesis, which can oﬂly be justified by a social
history of natural law, can only be very shortly dealt with
here. 1Its cogfﬁéteness is shown by the instance of the theory
of the monarchomachs. Here it ean be proved that it was never
a question of carrying out the rule oi material law, but of

sarrying out certain political demands.

3. The theory of the monarchomachs is undoubtedly rooted

in the teachings of Calvin, who has made no original contri- ‘
bution to the theory of state snd law. Calvin's theory is ol

ends only important in so far as he denies the right of re-

sistance and postulates obedience to the state; it also bears

out his statement (1559, Institutio religionis) that if there

1. On the problem see, above all, Charles Labitte, "De la
democratie chez les predicateurs de le Ligue", 2eme ed. Paris
1865; G.P. Gooch~Harold J. Laski, "English Democratic Ideas
in the 17th Century", 2nd Ed., Cambridge 1927, pp.9-23;

H.J. Laski, "Introduction to Junius Brutus", op.cit., and
Kurt Wolzendorff, "Staatsrecht u. Naturrecht", op.cit.
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are in a state, organs of the people for the limitation of
the power of the prince, these organs have not only the right,
but even the duty of opposing any excess of the sovereign
power. Such organs are, in his view, the estates; and he
declares: "Comme sont possible, aujourd'hui en chacun royaume
les trois estats, quand ils sont assemblez", (Institution
Chrestienne, Libre IV, Ch. XX, p. 31.) This theory of Calvin
contains nothing new. It is nothing but the presentation of
the positive constitutional law; but just because of his
legal realism, his teachings could become the basis of the
monarchomachical theory.

The pamphlets of the Huguenots up to the St. Bartholo-
mew's night, are a clear expression of this constitutional-
ism, distinguished by an equally strong dislike of absolutism
and of anarchism. This constitutional theory is mainly based
on French legal history. It is never asserted that one is
prepared to fight against the king; it 1s always alleged that
one would fight for him in order to guard him from bad coun-
sel and to protect the throne from the claims of the Pope.

As against this Huguenot theory, the Catholic Front
postulated absolute obedlience even to heretics.

A change occurs after the Edict of Lonjumeau, which
hurt Catholic pride (deposition of the Chancellor Michel de
1'Hospital, 1568), end the Catholic Front becomes radicalised.



It demands the extermination of the heretics, while the
Huguenot Front remains constant until the Night of St. Barth-
olomew which destroyed its belief in absolutism and led to

8 radlcalism most clearly expressed by De Mornay: "L'Etat
s'est ebranld depuis la journde de St. Barth81émy, depuls
dis-je que la foi du Prince envers le sujet et du sujot envars
le Prince, qu‘ est le seul oiment qui entretient les 8tats

en un, s'est si outrageusement démentie".

In Hotman's Franco Gallioca, 1873, the contents of
Natural law are very small. He tries to prove that historioc-
ally the prince's power was always limited by the estates,
and he does it on the basis of comparative legal investiga-
tions. The result is Calvin — positive law grants the right
of resistance to the estates as the representativea of the
people. As little nntural-rightl% is Buchanan's "De iure
regni apud scotos"; the decisive faot in his work is that heo
renders Scotch law absolute. The merit of his work 1s the
introduction of the Germanioc conception that the ascent to
the throne 1s a genuine contract without regard to whether
the monarch 1s hereditary or elected.

The Night of St. Bartholomew made a considerably deopoer
impression on the author of "Vindioia contra Tyrannos". Here

inductive historical facts stand beside deductive natural law

1. This word "natural-rightly" has been oreated by Maltland
in connection with Glerke's "Politlcal Theory of the Middle
Ages" 1in accordance with the German wax "Naturrechtlich".
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arguments. The positivist exposition of the relation subject
and authority, with its denial of the right of individual
resistance and its recognition of the right for the magistrate
and the optimate, 1s historically in the same category as

that of Hotman. Just as Hotman he introduces comparative
legal investigations in order to show that the right of re-
sistance of the estates 1s an empirical principle and general
for all times. But for the first time he transcends Hotman
and introduces genuine postulates belonging to natural law:
vize when all optimas, or only some of them, exercise tyranny,
the right of resistance is transferred automatically to the
people. The way in which he argues 1is interesting. It is
decisive that he does in fact base the right of revolution

on two arguments to be found in the theory of Marsilius of
Padua: genetically by the fact the king appears as the dele-
gate of the people, and materially by the fact that he is
bound by natural law, But is worth while mentioning that the
genetical Justification has a partially reactionary character.l
"Though the sovereignty of the people is admitted, nay ine
sisted on, the sovereignty of the majority is tacitly denied,
where it might endanger the supposed interest and liberty of

a part."

1. Gooch-Laski, p. 1l4.
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We can sum up by saying that the writings of the
Protestant Monarchomachs corresponding to their Calvinist
origins, ahowi a remarkably small amount of natural law apart
from du Plessis Mornay, who, however, lived in the Iree air
of the Netherlands. The centre of gravity lies in the working
out of the principles of positive law which recognise the
right of resistance of the estates.

In 1684 finally there ocourred a last change. With
the death of Anjou the Hugenots become conservative, The
real power goes over to the Ligue which carries out radically
the 0ld theories of the Huguenots.

Boucher (1589) "De iusta Henrioci tertii abdicatione e
Francorum regno, liblr quatuor", justified in a natural-rightly
way the right of deposition of the tyrant. But even he under-
stood by the people entitled to depose him only the estates;
and he approached the constitutionalism of the Huguenots again
in his attempt to base his theory on historical investigations
going back (and rightly) even as far as feudal law,

Rossaeus (1590) "De iusta rei publio}ﬂ christianae in
reges impios et haereticos auctoritatae", takes the via media
by generalising the principles of positive constitutional
law, In the centre of his investigations he puts the duty
of' the monarch to state and law. From the difference between

the state and its highest organ, and the superlority of the
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ends of the state as agalnst those of the monarch, he deduces
the right to depose the heretic monarch, or the summoning of
the citizens to refuse to obey him.

Mariana, ( bannis Marianiee Hispani e Societate Jesu
de rege et regis institutionae, Libri III), the famous Spanish
Jesuit, worked out a genuine system of Natural law; but this
construction of natural law only hides his sole aim: viz. to
break the power of the heretic monarchs., He also starts from
the positive constitutional law, giving the estates the right
of deposition; but just as the work of de Mornay does, he
transcends positive law and grants the right of revolution
also in the case when a publici conventus is impossible. But
even in this case, the individual has no right to revolt; he
creates a substitute for the meeting of the estates — viz.
an emergency meeting of the "men of public standing". We
may sum up by saying that the monarchomachical right of re-
sistance is far more justified by positive than by natural
law, and therefore is a direct continuation of the correspond-
ing Germanic legal institutions.

Only the actual contents of state activity were of
importance for the monarchomachs. The postulate of democratic
freedom was equally alien alike to the Protestants and to the
Catholics. Charles Labitte was therefore able to say: "La

démocratie calvinisme et la démocratie catholique ont done
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1
été une fiction". And this vory fact of complete dlaln-

terestedness in the basic problems of liberty and demoocracy
has to a large extent contributed to the strengthening orf
French absolutism, The right of the estates to resistance

as an element of positive conatitutional law haa, in conse-~
quence disappeared; it disappeared as soon as the estates
were granted con dominium by the constitution, With the rine
of monarchical absolutism in the seventeenth and eighteoenth
centuries, the right of resistance arose afresh in the
theories of Althusius, Grotius and Locke. Now, however, the
importance of the natural law ideology became visible, with

the same significance in the works of De Mornay and Mariana,

1. Page 368.
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1
B. English Natural Law.

1, Natural law plays as small a r8le in England. The
influence of Roman and Canonic law in Medieval England is
still a much disputed question, We can assume as probable
that their influence was stronger than is usually expected.
Investigations such as those by Ch, McIlwain and C.G. Halnes
in which traces of natural law can be found, seem to us in-
sufficiently formulated; firstly because the subject of the
rule of natural law is too broad, and secondly because the
relations of natural law to social interests are not suffi-
cilently taken into consideration. We have stressed very often

that we understand by natural law, a system of norms which

1, See: Ch. H, McIlwain, "The High Court of Parliament
and its Supremacy", New Haven, 1910. G.P. Gooch-H.J, Laski,
"English Democratic Ideas in the 17th century"”, 2nd ed.
Cambridge, 1927. Ch. G. Haines, "The Revival of Natural Law
Concepts™, Cambridge, Mass., 1930. Magna Carta Commemoration
Essays, ed., H.E. Malden, 1917. Sir Frederick Pollock, "A
Plea for an Historical Interpretation L&R. XXXIX (1923), 165,
William S. McKechnie, "Magna Carta", 2nd Ed. Theodore F,
Plucknett, "Bonham's Case and Judicial Review", Harv. L.R.XL
(1928), 30. Sir Frederick Pollock, "Essays in the Law",
London, 1922, F.W. Maitland, "The Constitutional History of
England”, Cambridge. Sir Frederick Pollock, "The Expansion
of Common Law". Sir William S. Holdaworth, "A History of
English Law", 4th ed. Ibid.» Sir Edward Coke, in The Cam-
bridge Law Journal, (5) 1935, p. 332 ff. Henri Lévy-Ullmann,
"The English Legal Tradition, its Sources and History",
transl. M. Mitchell, London, 1935, p. 222.



133

is not 1dentical with those rules or norms created by theo
state, but which 1s supposed to correct, limit and modify thin
positive law. We therefore are not able to state with Pollock
and Hainoalthat the existence of legal standards of conduct
such as "reasonable", or "reasonableness", any more than the
existence of equlty, necessarily involves the rule of natural
law. For these norms are not natural law in the sense de-
fined by us above, because the concepts of "reasonableness"
and the question of equity are not used for the correction

and limitation of the will of the state when that will is
clearly and unambiguously expressed, The positive signifi-
cance of the legal standards of conduct and of equity will be
dealt with exhaustively later on. It cannot be doubted that
the terminology of the legal standards of conduct, as of the
equity principle, has been influenced by natural 117.2 They
themselves, however, belong exclusively to the sphere of
positive law, Only in the case of a court which has expressed
its view that an Act of Parliament should be declared vold,
because it 1s in contradiction with the principles of "reason-
ableness" or of public policy or of equity, can we speak of

the rule of natural law. But such circumstances have not

1. Pollock, "The Expansion of Common Law", p. 108,
"Essays", pp. 63, 68, 69, Haines, p. 39 ff,

2. Willlam A. Robson, "Civilisation and its Growth of
Law" (1935), p. 231.
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existed since Bonham's case.

Secondly, in analysing a system of natural law we have
to put the question: have political groups used arguments
derived from natural law in their attacks on existing power
positions, and how have they behaved with regard to natural
law after ﬁheir ends have been achieved?

2, In the Middle Ages in England, as well as on the
Continent, the thesis of the 1illimitability of the monarchical
power was unknown. The monarch was supposed to be bound by
customary la'.1 In England as on the Continent, law in feudal
times was not enactment but records. The judges' decisions
were taken on the basis of custom. The conception of the
creation of law as the free deed of man was equally unknown.
England and the Continent were alike ruled by this conserva-
tive customary law., It was class law directed towards the
.maintenance of privileges, With this mental unity of law
and ethics, customary law had taken on the character of a
natural law standing above the king, who dared not violate
it. The decisive question, however, is: who is to decide
whether this customary law has been violated by the king?

And the significance of the Magna Carta in its time does not

lie in the recognition of natural law, but as we have already

1, McIlwain, pe 42 ff.
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shown, in the creation of a permanent organiasation with the
function of deciding whether the monarch haas fulfilled his
obligations., But since that time the political atruggle in
England has been concentrated in the queation of the poli-
tical con dominium of the estates and as soon as this con
dominium had been realised, natural law dlsappeared in Eng-
land. The positive law granta sufficlent rights to the es-
tates as against the monarch, and the need for it no longer
existss Only in the seventeenth century when the fialng
bourgeoisie had not yet succeeded in winning those political
rights for itself, Adid natural law begin to play a new r8le.
In the revolutionary wars it is used by the different groups
each for their own conflicting purposes., It was used and dia-
pensed with according to the needs of the momoent, just as in
the struggles of the monarchomachs theories were clianged llke
shirte., Natural lew hed no independent significance in thowse
struggles end eventually diseppeared from the knglish moene.
Sovereignty of Parliement had been established in the revolu-
tionary wars and it seemed no longer necesgsary. It La tio bhe
noted, however, that this disasppearance did not Imply that
the conception of natural lew was never to he revived userully

in the future.
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3o The best-known case is that of Bonham. Prof,
Plucknett has, however, clearly shown it to be an isolsted
one, and the precedents used by Coke to be quite incorrect.
I therefore do not think too much can be deduced from it as
to the existence of the rule of natursl law. The pelitical
character of the conflict between Coke and James I is so
clear that further discussion of it would be superilucus.
It seems inadmissible to maintain on the basis of Coke's wite
ness that natural law played any decisive rdle in legal
practice; for Coke was similsr in this to Cicero — a pure
advocate, "He approached both, history and lasw with a mind
of e strenuous advocates All through his life he never ceased
to be an advocate of legal doctrines and political causes‘"z
Our theory becomes extremely clear with the instance of the
struggle of the revolutionary parties; so clear, that McIlwain
himself has to admit the relative character of natural law
in this period. He himself proves that natural law was a
double~cdged weapon.3

4
In Prynne's pamphlet, sovereign power of Parlisment,

l. 8 Co., 114 a (C.P.1610) and 2 Brown 1. 255 (C.P. 1610).
2. Holdsworth, V, p. 475.
3¢ Ppo 91,

4. Gooch-Laski, ps, 99, McIlwain, p., 154.



the subjeoct of natural law, and the theory of people's
sovorelgnty are combined. 8elden on the other hand, (Table
Talk,"Law of Nature' and Table Talk King) rejects any theory

of a natural law guaranteoing libertlies; i.e. any theory of
the rights of man, But in his political practice, as for
instance in the aforementioned cese of the five Knights, or

in Hampden's case, he 1pg compelled to have reocourse to natural
law, For the "law of the land", the supremacy of which he
assorts, 1s a law distinot from positive law, a historioally
superseded law which has become in hie view absolute. In
consequence of his opposition he therefore applied the naturul
law ideology in spite of his theoretical denlal of the rights
of man.

S8imiler to the theoretical antagonism between Prynne
and Selden is that within the Levellers., Lilburne 1s at the
seme time e libzzrimzsg a demoorate He postulates natural
law and -ovoroigntykboth at oncee In his theory of Natural
law, which appears to hls opponents to be a totel abrogation
of the law, he asks for Free Trade and the abolition of
monopolies end privileges. He stood in opposition to Cromwell,
and pherefond saw in e system of natural law, not only a limi-
tation of the power of tho monarchy, but also an infringement
of the authority of perliement, In "The Legall Fundementell
Liberty of the People of Englend”, he asserts the nullity of



acts containing a prolongation of parliament; he baaes his
proof on Bonham's case., Ireton on the other hand, (Neads

of the Proposals), denled the theory of Natural law beocaune
he could see no way of building a state on the basls of auch
an anarchiocal theory. But in his comprehensive statenent,
"The sole foundation of rights 1s the law of the land",
natural law reappears in Just the same way as in Selden.

In the writings of the Communists (John Hare, lartleb,
Chamberlen and Winstanley), a radical natural law ldeology
is introduced and‘grrnuod to ite logiocal conclusion of Com-
munism, especially after the abolition of the monarchy, bad
harvests, high prices and unstable wages had worsened the
position of the people considerably. The principle of natural
equality stands in the centre of their propaganda,

Cromwell himself in his welleknown way takes the via
media. Theoretically he was an adherent of natural law, an
is demonstrated in his often-quoted speech of Nov,. 9, 1b64,
where he declares himself for "a fundemental law, somowhat
like a magna carta", He does not realise, however, in praeow-
tice, this idea of natural law; to him the ocreation of an
efficient sovereign power was far more important.,

It 1s well=lnown also that natural law was in eddition
to this a weapon in the hands of the Hoyallsts, who consildered

it to be a security for the King.
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4, With the stabilisation of the supremacy of Parlia-
ment, natural law definitely ceases to play a réle in England.
Even at the time of Henry VIII, the legislative character of
the Acts of Parliament could not be denied: the duty of
judges to obey these Acts was unconteatnblo.1 Even in the
sixteenth century, therefore, the current formula of the suprem-
acy of the law does not in any way mean the supremacy of natur-
al law (of a material law), but exclusively the supremacy of
a law created by parliament, a political law. And the prema-
ture death of natural law after an alling life in England is
due to just this early development of Parliamentarism, Eng-
lish natural law occupled a purely secondary position, as is
clearly demonstrated by English legal and constitutional
history.

It is obvious, however, that the identificatlion of the
supremacy of law with the supremacy of parliament in no way
excludes the fact that in England certain postulates were
maintained with regard to the formal structure and contents
of law. There was a very clear conception of the content and
structure of law, even if it very often remained unexpressed.
We mention this point now in order to return to 1t later in
greater details. On the Continent as well as in England, since
the establishment of the sovereignty of the law in the seven-

teenth century, "Law" has always been understood to mean a ¥

1, Cf. Holdsworth, IV, p. 187.
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general rule issued by Parliament. Natural law is authority
by positive general rule. The premature death of natural

1aw; guaranteeing liberties on the basis of the fundamental
idea of people's sovereignty, has in fact however, paradoxi-
cally enough, contributed to the realisation of those very
liberties contained in the natural law ideologye. Whereas in
Germany the bourgeolsie left the guarantee of its liberties

to a pseudo-domination of the law and the courts (Rechtsstaats~
idee), in England the political struggle in and around Parlia-
ment could guard those liberties far better than could the

1
courts and the bureaucracy.

1. A further example 1s offered by the French theory of
the souverainté de raison, for instance in Quesnay, du Pont
de Nemours and others. This thecry justified the monarchy.
Marx (Die Heilige Familie) (Ch. VI, 1,)has directed attention
to the fact that "The doctrinaires who proclaim the sovereignty
of reason in opposition to the sovereignty of the people",
did this, "in order to exclude the masses and to dominate
alone". To=-day especially the revival of the sovereignty of
reason against that of the people which has become dangerous
for private property is very clearly shown 1n Barthélémy-Duaz,
"Traité de droit constitutionel", 1933ﬁ p. 78. Cf. also the
very clear discussion by Kirchheimer, "Remarques sur la théorie
de la souveraineté nationale en Allemagne et en Francd', in
Archives de Philosophie du droit, IV, nose. 3 & 4 (1934, p.239ff)
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CHAPTER III

1
Bodin and Althusias

I. Bodin.

The antagonlism between absolute sovereignty and the
rule of material law is very clearly expounded in the works
of Bodin. The constitution of both spheres — of sovereignty
and of liberty guaranteed by material law — stands side by
side In his work because he does not demarcate one from the
other.

1. Soverelignty is the absolute and perpetual power of
the commonwealth which the Romans called majestag.

Sovereignty 1s the sovereignty of the prince. The
state 1s not yet distinguished from 1its highest organ, and

therefore the question of the highest power of the state 1s

1. Roger Chauviré, "Jean Bodin, Auteur de la République",
Paris 1914; J.W. Allen, in "A History of Political Thought,
in the 16th Century", London 1928, p. 394; Friedrich Meinqke,
"Die Idee der Staatsraison", Minich u. Berlin, 1924, p. 70ff;
Carl Schmitt, "Die Diktatur", 2n ed. Minich u. Leipzig 1928,
p. 25 ff.; J.N, Figgis, "Studies of Political Thought from
Gerson to Grotius", Cambridge 1916, p. 123 ff.; Jean Bodin,
"Les six livres de la République"”, Lyon 1588.

2. "La souveralneté est la pulssance absolue et perpetuelle
d'une République que les Latins appellent majestatem..."
(I, VIII).
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not yet separated from that of the highest power within the
state, with very few exceptions.

The absoluteness of the sovereignty implies firstly,
the non-sxistence of a right of resistance; whereas in the
theory of the monarchomachs the magistrates were entitled to
call upon the troops to fight the illegitimate exercise of
state power, Bodin denies the officials this right (III, IV),
and they may never forget that their power derives solely
from the prince. The absoluteness of the sovereignty implies
secondly, the conception of political law. Law is only
'voluntas and not necessarily ratio. Every command of the
absolute sovereign is law. The sovereign can issue general
norms as well as individual commands. The prince can free
himself by law from obligations which he himself had under-
taken to fulfil earlier in his career; for the prince is the
creator and not the subject of positive lawfd'Customary law
also derives its validity from the command of the prince
standing behind it — 1ts validity from permanent exercise
is denied in the same way as in the theories of Hobbes,

Filmer, and later, Kelsen (I, X).

1. "La loy n'est autre chose que le commandement du souverai,
usant de sa pulssance" and "La loy ... prend sa vigeur de
celuy qui a puissance de commander & tous" (I, X).

"Si donc le Prince souverain est exempt des loix de ses
prédesseurs, beaucoup moins seroit-il tenu aux loix et or-
donnances qgu'il fait; car on peut bien recevoir loy d'autruy,
mals 11 est impossible par nature de se donner loy..." (I,
VIII).

Should the princa fall to be reliable or—+teo—keep his
promise;—his power 1s transferred to-enother—{I;—VIiI).
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From the sovereignty of the prince it follows that all
feudal power i1s derived necessarily from this very soverelgnty.
It is therefore an original power. In particular, feudal
Jurisdiction 1s the outcome of sovereignty and not of feudal
domination. (V, II; III, V.) Consequently, the estates general
stand under the sovereign prince. They may remonstrate, but
they may not oppose the sovereign. In spite of his legal
radicalism, however, Bodin does not disturb the factual dis-
tribution of power between prince and feudal organisation.

This theory of sovereignty is characterised by two
features: it lacks firstly a justification. It 1s true, as
will be shown, that divine and secular natural law stand
above sovereignty, but they do not Jjustify it; they merely
restrict it, as will be also shown in section 3. Even after
the elimination of references to God and to the prince as
God's Deputy on Earth, from his whole theory of sovereignty,
the main content of his system remains unchangeé. He in-
tended rather to assert an analogy between the order of nature
and the order of soclety as the basis for a justification of
his theory of sovereignty. To him nature appeared to be the
sum of the relations of super- and sub-ordination - in short,
nature was essentially a hierarchy. Political society was

to be composed in the same way. But an analogy 1s never a

l. Allen, pp. 415-6.
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proof, quite apart from the question of whether it can right-
1

ly be maintained.

2. On the other hand, sovereignty is not asserted to be
an absolute power in all relevant parts of his work. It is
limited, at least partially, by the postulate of the rule of
the material law, and sometimes even considerably limited.
The state was to be a "droit gouvernemeni". This, however,
i1s & rule of material law. In this connection law 1s not only
voluntes, but also ratio.

He et first postulates the principle and then proceeds
to é;Z::gzg;tsn bﬁg;.

The eim of the law is justice. Law 1s the creation of
the prince. The prince is the image of God, so human law
created by him must necesserily be the image of divine las.
According to his second theory, and in contradiction to the
first theory, divine and human natural law stand above the

Prince, who 1s bound by it and may not act contrary to it;

his might does not therefore extend over divine and natural

1. Borkenau, "Vom feudalen zum biirgerlichen Weltbild",
p. 119.

2. "République est un droit gouvernement de plusieurs
ménages et de ce qui leur est commun, avec puissance souver-
aine" (I, I).

3. "Car si la justice est la fin de la loy, la loy oeuvre
du Prince, le Prince image de Dieu, 11 faut par mesure suite
de ralson que la loy du Prince soit faicte au modelle de loy
de Dieu." (I, VIII.)
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law% This introduction of the i1dea of right implies a polem-
ical attitude towards Machiavelli; for France, according to
the contemporaries of Bodin, was governed "& l'italienne ou
d la Florentinef. It 1is doubtful whether Catherine of Medici
actually read Machiavelli before the night of St. Bartholomew
1572. Against the all-pervasive influence of Machiavelli
Bodin intends to bulld the state on the idea of right and to
limit it by this conception. 1In the preface to his book Bodin
voluntarily attacks Machiavelli: "Macchlavell n'a Jamais sondé
le gué’de la science politique qui ne gist pas en ruses
tyranniques”. It 1is, of course, obvious that the external
influence of the Machiavellian utilitarianism is apparent on
nearly every page of Bodin's work. This principle of the rule
of natural law 1is ghereeterised in three ways:

The basis and essence of the state 1s the famils. The
femily 1s "la vraye source et origine de toute République et
membre principale d'icelle" (I, II). No state can be called

well-administered which is not constructed on the basis of

1. "Mais quant aux loix divines et naturelles, tous les
Princes de la terre y sont subjects, et n'est pas en leur
pulssance d'y contrevenir. Et par ainsil la puissance absolue
des Princes et seigneuries souveraines, ne s'étend aucunement
aux loix de Dieu et de nature." (I, VIII.)

2. Meinecke, p. 64.
3. Of, Chauviré, p. 304 ff.
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1
the family. In the constitution of the family he sees repro-
duced the two characteristic elements of the state: droit
gouvernement, forbldding the enslavement of the wife and

children, and the patria potestas which is considered to be

a kind of natural sovereignty. The state 1s composed of the
individuallﬁesnagesy

The recognition of this rale of the family implies for
him the recognition of property, for the family 1s based on
property. Every kind of communistic egalitarianism is com-
pletely alien to him. Only the inequality of man can corres-
pond to human nature. The sbolition of "mine and thine" ruins
the fundeamental basis of the stat:{ The sovereign therefore
is not able to steal, for he may not transgress the limits
which are put upon him by natural law. Only "with just cause"
may the sovereign deprive a person of his property — 1i.e.,
either by sale or exchagge, or by legal taxation, or as re-

paration against enemies. The protection of property implies

the inadmissability of the levying of taxes without the

1. "Il est impossible que la République vaille rien les
femilles, qul sont les pilliers d'icelle sont mal fondées."
(I, IV.)

2. "En Otant les mots Tien et Mien, on ruine les fondements
de toutes Républiques." (VI, IV.)

3. "Aussi c'est mal parlé de dire que le Prince souverain a
pulssance de voler le bien d'autruy et de mal falre; veu que
&'est plutost impuissance foiblesse et lascheté de coeur. Si
donc le Prince souverain n'a pas pulssance de franchir les
bornes des lolx de nature, que Dieu duquel il est 1'image, a
posées, 11 ne pourra aussi prendre le blen dfautruy, sans
cause quil soit juste et raisonnable, solt par achat, ou ex-
change, ou configcation 1egitime, ou traittant paix avec
1'ennemi." (I, VIII.)
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1
consent of the people — i.e., of the estates general. Although

on the one hand, as we have already mentioned he denies that
the estates general participate in the sovereignty, end in
spite of the fact that he subordinates them legally to the
prince, he concedes them the right of consent to taxation.
Allen, howevef, rightly denies that from the recognition of
this right there must necessarily be implied the acceptance
of the theory of people's sovereignty. The two have nothing
in common. The prohibition of levying taxes without the con-
sent of the estates general is exclusively an element of the
sphere of family liberty, and therefore of private property.
The possessing family 1s an element of the state which may
not be touched by the sovereign.

Whereas he on the one hend, as we have mentioned, takes
the view that the sovereign is not bound by positive law even
in-the case of the positive law being good and reasonabli, he
on the other hand maintains that the prince is bound by his

own promises against other princes as well as egainst his
4

subjects. This obligation to observe contracts follows from

1. "I1 n'est en la puissance de Prince du monde de lever
impost & son plaisir sur le peuple, non plus que de rendre le
blen d'autruy." (I, VI; VI, II.)

2. p. 421.

3. "Car quelguefoils la loy civile sere bonne, iuste et
ralsonnable; et néanmoins le prince n'y doit etre suiet aucune-
ment." (I, VIII.)

4. "Le Prince souveraln est tenu aux contracts par loy
faicts, solt avec son subject solt avecques l'étranger." (I,
VIII.)



149

" 1
the natural equality end from the foy du prince/

Only the prince who keeps himself within those limits
and who esteems divine natural law, and who above all does
not destroy the family, who does not lay illegal commands
upon the property of his subjects, and who does not break his
promises, can be termed 'roy'. He who does not fulfil these
conditions is a tyrant ex exercitii. Bodin also recognisas

3
in addition to this the tyrant "absque titulo". As ror the

family, property and the obligation to fulfil contracts, 1t

1s a case of a sphere which belongs to private law and which
alms at the constitution of a sphere of freedom from the
sovereign power. Bodin also thinks it possible to limit
soverelgnty by constitutional laws: for instance, by the legls
imperii, relating to the state &nd implied in aovoreignt?.

In the case of France he recognises as such limitations the

lex salica and the prohibition of the sale of state territory;

1. "L'obligation est double: l'une pour 1'édqulté naturelle
qul veut que les conventions et promesses soyent entretenues:
1'autres pour la foy du Prince." (I, VIII.)

2. "Or le plus noble différence du roy et du tyran est, que
le roy se conforme qux loix de nature: et le tyran les foule
eux pieds." (II, IV.)

3. "Qul, de sa propre auctorité, se falct Prince souveraln,
sans élection, ny droit successif, ny sort, ny luste guerre,
ny vocation speciale de Dieu." (II, V.) Chauviré, p. 322.

4. "Loix qui concernent 1'état du Royaume et de 1'etablisse-
ment d'icelul ... annexées et unies avec la couronne." (I,
VIII.)
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1
the land belongs to the state — to the Republic. (VI, II.)

3. According to our definition, we can only say that
in Bodin's theory the rule of meterial law 1s instituted be-
cause he concedes to natural law the expectation that it will
be carried out even if positive law is anbtagonistic to its
fulfilment. Such an expectation can, as we haeve shown, be
created py—the—sbtate—tmrIuy by the positivisation or insti-
tutionalisation of the norms of natural law; this can be
achieved either by the recognition of, fqr example,'the right
of resistance, or when such a degree ofigggigzgzgg%ion is
unattainable, by sufficient concretisation of the norms of
naturel law. If this 1s not done, the declaration of the
rule of natural law becomes mere lip-service paid in the
attempt to cover the actual absolute sovereignty of the prince.

Bodin fundamentally denies the right of resistence; but
only the active right. He admits in certaln weys the exist-
ence of a passive right of resistance. The official has to
carry out even such commands of the sovereign as violate the
norms of natural law, except in the cese of those commands<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>