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ABSTRACT

In the last three decades, liberal political plolgsy has been increasingly
concerned with the nature and extent of the maspaonsibilities of members of
different political communities to each other. JoRawls contributed to this
debate in his final bookThe Law of Peopled.OP). There, Rawls refused to
extend his account of domestic distributive justioeinternational politics and
argued that some non-liberal (yet decent) peophes lme membersn good
standingof the international community. Many of Rawls’'tms maintain that this
evidences a double standard, and acti@# of being an incoherent extension of
Rawls’ political philosophy to global politics. Ithis thesis | show that the
opposite is true. | start by underlining the maiscdntinuities between Rawls’
accounts of domestic and international justice. hent show that these
discontinuities can be explained by tracing thel@ian of the idea of public
justification in Rawls’ work. Rawls’ two theoried justice are the application of
the same idea — public justification — in differg@alitical contexts. While the first
three chapters are dedicated to the elaboratighi®fdistinctive interpretation of
LOP, the final two chapters address Rawls’ accoohtmternational economic
assistance and international toleration. The thssrseys a number of critical
arguments against Rawls’ elaboration of his duty asfsistance and his
understanding of toleration based on reasonabletiefads them all wanting,
and strikingly off the mark: all seem premised be tdea that a just world is a
substantively liberal-egalitarian one. Thus, Rawdstics fail both to properly
attend to our limited abilities to change the glopalitical landscape (not to
mention the risks associated with such attempts) &m understand the

implications of any sustainable account of tolenati



CONTENTS

ACKNOWIEAGMENTS ... .o ereeee e s e e e e e e e e e e e e e e eeeessrennnneeeennnes 6

INEFOTUCTION ... e e e e e s e s s 8
. Political philosophy and global JustiCe ..o, 8.
[I. A SKETCN OFLOP ...t 10
[ll. The law of peoples and the problem of coheganc.........ccccceevveeeeeeeeenn... 13
V. Outline of the theSIS .......cooiiieee e 22

1 The Law of Peoples: Constructing Justice for xsPractices?..................... 26
I. Rawls and the relationship between practicespaimatiples........................ 28
[I. LOP and practice-dependencCe ..............uuvueeeeemmmrrnniiiaieeeeeeeeaseeeeeeennnnnnnns 34

2 Rawilsian Liberalism and Public Justification..................oiiiiiiiinnnn. 5.4
I. TJand the problem of stability.............ooi e 84
II. A new account of the shared bases of justifteat..................cevvuieiiiinnnnnn. 54
[ll. The Idea of Public JUuStification ........ccceeeiiiiiiiiiiiiiiici e, 61

3 The Coherence of Rawls’ Work: (Rawlsian) Cosmib@oism and the

Law of Peoples ReVISIEd ............uiiiiiieiiiiiiee e 75.

[. Problems Of @XtENSION .........cooiiiiiiiiieieiiiee e 77
[I. ExplainingLOP's controversial features............ccooovvveeeeiiiiiiiiiiiiiiineeen 88
[ll. The first objection: The effects of inequality............ccccoeeeiiiiiiiiiiiiiiiinnnnns 96
IV. The second objection: Peoples and value collisth ............................. 104

4 Toleration inThe Law Of PEOPIES........coiiiiiiii 112
[. TOIEration INLOP ........oeiuiiiiiiieie et e e 116
[I. The charge of incoherence — again ......ccccceeeiiiiiiiiiiiiiiiiicc e 212
[ll. Further problems: Horrible scenarios and asygtrn...............ccceevveeennne 131
IV. The curious case of benevolent absolutiSms..............ccccociviiviiiinnnen. 142

5 Rawls’ Duty of Assistance: A Defence and Re-Etabon ............................ 154
I. Distributive justice (or lack thereof) IDOP ...........ooovvvviiiiiiiiiiii e, 715
[I. Debating the DOA .......oeeecce e e e e e e e e e e e e e eeaeeeeannnes 161
[ll. The real problem with the DOA ..........immmee e nz
V. A POSSIDIE SOIULION .......eveiiiiiiie s eeeee e 178

CONCIUSION ...ttt ettt e e e e e e s s nanes 187



I. The attitude towards the teXE.....c..oe e 187

[I. The argument of the thesSiS............uveei i, 188

[ll. What can we learn from the thesSiS?.... i 319

V. FULUrE dir€CHIONS ... .ottt 195
BibliOgrapny ... e 197



ACKNOWLEDGMENTS

Writing a PhD is a relatively solitary experiend&et nothing | have done in the
past four years would have been possible withoaithtblp and support of many
people, some of whom are mentioned here as anssipneof my gratitude.

During my time at the LSE | have greatly benefitexn the weekly meetings
of the political theory group. | would like to thants participants —especially
Katrin Flikschuh, Kai Spiekermann, Anne Phillipdiaddran Kukathas, Christian
List, James Gledhill, Matt Coakley and Lea Ypi —nmaf whom kindly spared
the time to explain to me aspects of their thinking

My next debt is to my ‘comrades in arms’, the otRD students in the
Government and International Relations departmdntgould like to mention
Gregorio Bettiza, Andrew Jillions, Aslan Amani, Gdia Kong, Baldwin Wong,
Alison Mallard and Muriel Kahane. Luke Ulaleserves special mention for our
many interesting conversations on cosmopolitanim,finding a great copy-
editor for my thesis (thank you Rachael!) and felping me check the content of
the bibliography. | can also state without a shaddwa doubt that my experience
at the LSE would have not been the same, and indeett have been for the
worse, without Ed Hall and Yoni Reshef. Both readt® of my work, and taught
me a lot about political philosophy; and both madefeel at home as friends, not
simply as colleagues. Our collective moaning alamaidemic life over lunch has
been just one of the amusing, much-needed andutexhaspects of my years in
the UK.

| wish to thank my supervisors, David Held and Rgeilly. They have been
fantastic intellectual guides, and more: their ppas commitment to my project
and their unflinching encouragement went well beltreir official duties.

| also owe special thanks to Laura Valentini anddsa Sangiovanni, for
reading my work and for illuminating various asgeat the global justice debate.

My greatest intellectual debt is to Leif Wenar.ahcstill remember when we
first met in a cafe near Euston Square. | was irfirsyyyear of my PhD and, back

then, very critical of RawlsLOP. Leif listened to what | had to say on the matter



with his customary patience and then asked me a demple, but difficult

questions. Answering those occupied much of my twer the next few years. It
is safe to say that this thesis would have beery whiferent without his

contribution. Leif also read two full drafts of shwork and provided many
interesting suggestions for improvements.

Finally, 1 wish to thank my parents, Marika and &s&iano, for their help
throughout it all. Nothing | have done would haeb (literally) possible without
their support. | also owe further thanks to my éatfor reading several drafts of
every chapter.

This thesis is dedicated to my wife Beatrice, whavolcally bore with me
through the writing of this PhD. | sincerely hogee<an remain as brave for the

foreseeable future.



INTRODUCTION

I. Political philosophy and global justice

In the past few decades the idea of global justaecome to dominate the debate
in political philosophy. (For overviews see Armsigp 2012; Mandle, 2006;
Valentini, 2011c; Risse, 2012; Ypi, 2012.) Econonpialitical, technological and
social changes under the banner ‘globalization’ehaxeated an ever-growing
sense of interconnectedness in human relationgbges Gilabert, 2012). And, as
the world has become more interconnected, morabaiitical philosophers have
become increasingly concerned about the natureeateht of the moral and
political obligations between different persons aotitical communities.

The current debates have also become more soplésticand more
specialized (see Armstrong, 2012). From the fouodatof human rights to fair
trade, and from immigration restrictions to climatieange, numerous fields of
argument have emerged, each with its own spegifigiey texts and peculiar
arguments (see Risse, 2012). Yet, accepting thelexity that such debates have
undoubtedly reached, it is not implausible to clatmat the intellectual
preoccupations of global justice theorists have twaml main issues at heart. The
first relates to the very justification of the cemt international system. The
division of today’s world into self-contained tearial units called states — a
modern invention — is a historically contingent extpof our global political
history. The point, then, is to ascertain whethas tcurrent global political
architecture can be granted justification in sowrenf or whether other forms of
political governance, from systems of overlappingveseignty to a more
encompassing global state, are more desirableRegge, 1992; Cabrera, 2004;
Held, 2002; Kukathas, 2003).

The second and related debate concerns the nafutbdeodistributive
obligations between different persons at the glddatl (see Risse, 2012, ch. 4).
At least since the publication of Rawl& Theory of Justic§1971), political

philosophy (to the regret of some, it must be athdjthas been largely dominated
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by discourses concerning distributive justice bemvenembers of the same
political community. It is perhaps less than sigipg, then, that the global justice
debate itself has been, from the start, deeply ethldy the desire to understand
how the traditionally domestic idea of social andtributive justice could be

extended to the global community. Here the choieeseem to face is between
those that believe that conceptions of egalitadistributive justice should apply

beyond the boundaries of different political ur(gse Beitz, 1979; Caney, 2005)
and, on the other hand, those who believe that sty extension would be
unjustifiable (see Miller, 2008).

Rawls’ The Law of People¢LOP) provides distinctive answers to these
questions. In the next section of this introductionill provide a more detailed
overview of the contents &fOP, but, synthetically stated, Rawls’ vision of glbba
justice is one in which the international order dzhson distinct political
communities is seen as at least potentially jusivided that political
communities adapt their powers to recognize theomapmce of human rights and
the political participation of their members, amrdpect each other’s freedom and
independence at the international levMeDP also provides an answer to the
second fundamental question of global justice dehdt states that a conception
of distributive justice, especially an egalitariaonception such as justice as
fairness, would not be adequate to describe theromal obligations of persons
and political communities toward each other atglobal level.

In this thesis, | will address both aspects of Rawhternational theory
(although, as | state below, | will not limit mykab these two aspects) in
attempting a vindication of the coherence and jitglity of Rawls’ answers. By
‘coherence’ | simply mean the idea that the answé&isorated by Rawls inOP
are essentially a systematic continuation of hevipus work at the domestic
level as developed in his two major contributiomsmelyA Theory of Justicand
Political Liberalism Of course, claiming thatOP is a coherent extension of
Rawls’ domestic vision of political philosophy istnto claim that.OP provides
perfectly conceived answers to all the questioreddresses. Rather, presenting
LOP as a coherent component of the Rawlsian corpusisnaeknowledging the
fact that the main ideas tOP are reconcilable with the major insights that form

the backbone of the evolution of Rawls’ domestmutht.



In the same way, presentib@P as offering plausible answers to problems in
the global justice debate does not entail the tdaaisuch answers are necessarily
true, let alone perfect. The point is, rather, thaproviding a coherent extension
of one of the twentieth century’'s most developedoaats of liberal political
philosophy,LOP, in my view, also acts as a distinctively convirigiguide to
address some of the more difficult questions inglobal justice debate. Needless
to say, Rawlsian liberalism is but one way to ustierd liberalism andlOP's
suggestions can be improved. However, assumingthabrmative theories have
their own problems and shortcomings, my claim igt ttOP is perhaps more
defensible than many of Rawls’ critics have thouglnid provides answers to our
guestions about global political morality that aainder than most contributors
to the global justice debate have claimed.

In the following section | briefly rehearse the matontents ofLOP.
Throughout the thesis | have assumed familiarithdawls’ work and therefore
provide only an overview of the main elements oWwRainternational theory. In
the third section of the introduction | present ttege of my argument and the
substance of the contribution to the debate madethy thesis. First, it
definitively puts to rest the idea tha©P is an incoherent extension of Rawlsian
political philosophy to international relationsjghask is carried out in the first
three chapters of the thesis. Second, in chaptarsd4s, the thesis rescue®P
from the accusation that it provides implausiblal altiberal answers when it
comes to the question of the extent of internatidokeration and international
economic assistance. In so doing, the thesis alswides suggestions for
modifications to the presentation of Rawls’ ideasorder to strengthen their

message and overall sustainability.

Il. A sketch of LOP

The ideal theory of OP

LOP provides a remodelling of the ‘social contractt porward by Rawls inA

Theory of Justiceg(TJ, 1971/1999). Rawls’ domestic contract was primarily

concerned with the justice of the basic structdra self-contained social system.
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The second contract, that presentedL®P, aims at the establishment of an
international ‘Law of Peoples’. As with the domestase, the signatories of the
contract will make their choices under a ‘veil ghorance’ TJ 118-123). The
crucial difference at this stage in the internatiaimeory is that the parties in the
original position are not representatives of indials but representatives of
peoples. Consequently, the characteristics of #ileo¥ ignorance are shifted so as
to correspond to the different nature of the partieoples are initially framed as
liberal societies, and Rawls sees the purpodeQ#? as propounding an ideal of
foreign policy for them. Liberal peoples are chéedzed by three main features:
a) they have a political organization consisterthvtiie model of a constitutional
democracy; b) they are, internally, structured audited by ‘common
sympathies’; and c) they all (that is, each sep&yptendorse a moral/political
liberal conception of right and justice@P: 23).

As Rawls clarifies,peoples differ from states (LOP. 25). Peoples are
reasonable and rational actors, while states ake rational. To be reasonable
means, pre-eminently, to be capable of reciproetyije to be rational means to
be primarily guided by a conception of self-intéreSsurthermore, Rawls also
maintains that ‘decent Peoples’ should be ableito in the international social
compact of liberal people&QP: 62). Decent peoplésire peoples that, while not
fully liberal, possess a set of what we can cakkghold requirements: a) their
attitude towards other political communities is ragygressive; b) they respect a
(restricted) set of human rights; c) they provide proper forms of political
participation; d) they are capable of sustainingpaception of justice that, while
not liberal, is nonetheless oriented towards themroon good I(OP: 64-5).
Liberal and decent peoples together form what Ravals ‘the Society of
Peoples’ LOP: 61). Liberal and decent peoples, according tolRawould, under
the veil of ignorance, choose eight laws to govérair mutual undertakings,
namely:

1. Peoples are free and independent, and theddneeind
independence are to be respected by other peoples.

2. Peoples are to observe treaties and undertakings

3. Peoples are equals and are parties to the agneéethat bind them.

! Rawls explicitly states that his overall classifion of peoples is open-ended, or to put it more
precisely, that there might be other types of depenples that he does not mention.

11



4. Peoples are to observe a duty of non-interventio

5. Peoples have a right of self-defence but nd tgimstigate war for
reasons other than self-defence.

. Peoples are to honour human rights.

. Peoples are to observe certain specified réstigcin the conduct of
war.

8. Peoples have a duty to assist other peoplesyliwnder unfavourable
conditions that prevent their having a just or daé¢qgeolitical and
social regime. LOP: 37)

~N O

The nonideal theory dfOP

At this stage Rawls leads us from ‘ideal theoryovhwell-ordered peoples deal

with each other) to ‘nonideal theory’ (how well-erdd peoples deal with other
types of societies that are not well-ordered). Adow to Rawls, three kinds of
political communities are not well-ordered: outlatates, benevolent absolutisms
and burdened societies@P: 90). The goal of well-ordered peoples is to livea
system of international politics in which all partants are well-ordered. Rawls
believes that in the circumstances of the real dyanbnideal theory needs to
guide us toward that objective. There will be casesvhich some political
communities are unwilling or unable to follow thietdtes of the law of peoples.
In such cases liberal and decent peoples will neeshnction those who do not
comply and help those who are unable to do so.

There are two parts to nonideal theory. The firshlsl with cases of
‘noncompliance’, and concerns outlaw states. Outtates show aggressive
behaviour and actively refuse to abide by the pijgtsons of the law of peoples
that concern the use of force (the right to wage, Wwat also the projection of
influence through power) in international relatiokgell-ordered peoples should
not tolerate the externally aggressive conductutfaa states. Severe violations
of human rights (internal repression) might alsochase enough for legitimate
interference or intervention and, overall, sovangigs taken to be conditional on
the protection of basic human rights and intereBitee second part of nonideal
theory deals with what Rawls calls ‘unfavourabladitions’, regarding burdened
societies. Burdened societies are societies ladkiagnain tools (resources and/or
human capital and/or political culture) to deveaspa well-ordered people; Rawls
states that well-ordered peoples have a ‘duty sistsce’ (DOA) towards these

burdened societies OP: 90). Finally, we have benevolent absolutisms. [Etter
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are not outwardly aggressive, and also respechamal account of human rights,
but they lack what Rawls calls a ‘consultation &iehy’. The government of a
benevolent absolutism does not represent in adlilmerdecent way the will of its

constituency and hence benevolent absolutisms téenconsidered well-ordered
peoples. Benevolent absolutisms are non-aggressigeso have a right to self-
defence (while outlaw states do nb@P: 92). But they are not well-ordered and

SO cannot be parties to a law of peoples.

lll. The law of peoples and the problem of cohererne

Examining the basic tenets bOP show it to be both a very traditional and very
innovative account of international law and praetilt is traditional insofar as it
takes political communities (of a special kind) e the fundamental unit of
analysis for international politics; in this waywa shares the framework of most
international relations theory. It sees global ficdi as international politics, or at
the very least as politics between corporate agehtsome sort. Rawls also
appears as a traditional thinker if we look at ¢batent of most of the principles
he proposes in hiEOP. His focus on the self-determination of (what fads}
peoples and respect for human rights broadly reflée core of the post-Second
World War consensus that led to decolonization #mel institution of the
international human rights regime.

But this is as far as Rawls’ traditionalism goeawl®s’ LOP refuses to
consider states as the main actors in internatipabiics and instead considers
the idea of ‘peoples’, a different sort of coll@etiagent, as the appropriate unit of
analysis. Furthermore, Rawls’ account of how peopladerstand their mutual
undertakings is also peculiar from the standpoinbi@rnational relations theory.
Rawls offers, in both cases, normatively laden metrictions of these ideas.
Peoples have a moral nature and are capable wfgskmtits to the pursuit of their
interests. In a similar way, Rawlsian internatiopalitics is not driven by the
balance of power or the concordance of interestssbiounded on moral reasons.
The inevitability of conflict and bargaining areptaced by a moral order based on

mutual respect. Finally, while Rawls refuses tolpgps domestic account of
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distributive justice to international relations, lpeoposes a very conspicuous
principle of assistance (i.e. the duty of assistan€his replaces international aid
as a commitment to the welfare of individuals wathconcern for the political
autonomy of peoples. In so doing Rawls redefinescmncept of international
economic obligations by creating a middle grountivieen distributive justice and
charity.

In other words, RawIsLOP imagines a realistic utopia in which peoples, as
moral agents, live together according to the (ndinreadictates of a just law of
peoples and achieve a form of peaceful coexistémeeded on moral reasons.
Most of Rawls’ eight principles of the law of peeplremain faithful to a very
traditional understanding of international law aptactice. But his way of
conceiving the collective agents that form the dasnits of analysis for his
theory, and his understanding of their mutual al@ns, is not.

CanLOP's eclectic mix of existing political structuresdapractices and its
normatively laden reconstruction of them be porrhgs a consistent and integral
part of Rawls’ work as a whole? The tension betwbese two aspects of Rawls’
theory has not escaped critical scrutiny. Theahigaction to Rawls’ treatment of
international justice has been, by and large, \@itycal (for an overview see
Miller, 2006). The main problem for many (cosmotat) readers has been a
sense of betrayal (see Wenar, 2001 for a discussiased on the (alleged)
inconsistency between Rawls’ domestic and inteonati theories. In a sense,
many readers, and especially those who endorsedsRawiberalism at home,
were disappointed that Rawls’ two principles oftiges were not to form the
backbone of a global morality based on liberal demaic ideals. Some were
baffled by Rawls’ (quasi-) silence concerning inedfonal institutions
(Buchanan, 2000). Others strongly disapprovedL@fP's dismissal of the
international economic order as a source of respibibhgs for existing
international injustices (Pogge, 2002). Otherd stdre unimpressed by Rawls’
intervention-driven account of human rights (Tatsu 2002). Many were
unconvinced by the lack of remedial provisions agathe moral arbitrariness of
the distribution of natural resources (Caney, 2008)re broadly, most liberal
cosmopolitans were disappointed by the total lakclry distributive principles
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whatsoever inLOP (Beitz, 2000f And a number of scholars (see Tan, 2000)
were upset by the extent of toleration granteddnliberal peoples. In sum, the
main thread running through the negative critieaction is a rejection of Rawls’
international justice project. One of the basicrgka has been that whatever the
merits of Rawls’ work on international relationg, i inconsistent with the
development of a moral theory of international tielss based on justice as
fairness (Pogge, 2004).

Having acknowledged this disappointment, it woulel inaccurate not to
attend to the many favourable appraisalsLQP. Defenders of Rawls have
pointed out that his account of international gestiakes place in ideal theory
(Reidy, 2006a; Macedo, 2004). This could explainyviawls’ text seems so
distant from the many injustices that we witnessthe international arena.
Existing international institutions and the currariernational economic order are
no doubt based on power relations and economicesite Yet, so the argument
goes, they would clearly be different in a world which all peoples duly
complied with Rawls’ law of peoples. Defenders alsainted out that it is
incorrect to state thatOP features no real concern for individuals. Rathir,
would be more accurate to state that such consemediated by the existence of
collective agents. It is by setting limits to whagoples can do internally and
externally that Rawls shows, albeit indirectly, cem for the well-being of
individual human beings (see Freeman, 2007b folowarview). Those more
sympathetic to Rawls have also argued that to redgiie extension of liberal
rights to all human beings would be intolerant aralild show a lack of respect
for other cultures and political systems (see Magc@004). Furthermore, the idea
that we have to tolerate things that we do not Blssumes that the internal
political life of decent peoples is violent and oggsive, but Rawls’ text does not
support this assumption (see Freeman, 2007b).I¥iralen if we disagree with
Rawls’ account of human rights and the very shisttdf what he calls *human
rights proper’, we should be able to recognize:thatRawls’ list is by his own
admission incomplete (and hence could be furthéengbed; see Reidy, 2006);
and b) his account of human rights is geared tovigeo the necessary

2 By ‘distributive principle’ | refer to a type ofrimciple that does not have a cut-off point. If the
duty of assistance is acknowledged as having &, ltheén it cannot be a ‘distributive principle’ as
characterized here.
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requirements for on-going social cooperation, regidierata for a liberal society
(Freeman, 2007c).

Assessing the critical literature, one is surpribgdhe level of polarization
that the debate has reached. In short, | belieeefimd ourselves navigating two
implausible conceptual waters. On the one hand,ynsérRawls’ critics believe
that hisLOP is not only flawed but also inconsistent with bi®ader political
philosophy. On the other hand, Rawls’ defendersnseeargue thatOP is not
only a good approximation of what international adiby requires of us but that it
also poses no real discontinuity problem with rdgdo Rawls’ justice as fairness.
Both outlooks seem conceptually unattractive: weasked either to believe that
Rawls was not careful when draftib@P, not everto foresee the implications of
his domestic account of justice for internationalations; or to simply endorse
LOP, as if there were no shifts of particular sigrafice between Rawls’ domestic

and international theories.

Two main discontinuities

While it is difficult to summarize all the existindifferences between Rawls’
domestic and international theories of justice @emvn, 2002), we can point out
two central features dfOP that create a conceptual gap between Rawls’ thgori
(see Wenar, 2001; idem., 2006).

The first difference concerns the adoption, by Rawf peoples as the main
unit of analysis for his international theory. Tbentrast with Rawls’ domestic
theory is sharp. The focus on individuals is a i&upart of justice as fairness.
The whole idea of retrieving the contractarian ittad as a strong alternative to
utilitarianism was ultimately based on the idea tha latter, as Rawls famously
argued, ‘does not take the differences betweeropsrseriously’ TJ: 27). (For an
in-depth analysis of this issue see: Pogge, 19&9 |ib; idem., 1992; idem., 2005;
Kuper, 2000; Beitz, 1979; for a different approaele Wenar, 2001).

As a matter of textual analysis, one could reasiyraigue that the principles
of justice for the basic structure of society ahd principles of justice between
peoples have always had a different genealogyadhds early a$J (see section
58) Rawls acknowledges these structural differenuegrescriptions for the ‘law

of nations’ are entirely consistent with his latevelopment of a ‘Law of
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Peoples’. However, we should be clear that whatiireg explanation does not
concern the differences betwe&d and LOP. We should focus instead on the
extent to which the idea of justice seems to beld@ed in different ways for two
different political contexts, namely the domesticTiJ and the international in
LOP.

While it is true that as early ds) Rawls acknowledges differences between
the domestic and the international contexts, orailshnot overlook a crucial
distinction of the complete version of his interoaal theory as presented in
LOP. The law of nations presented Tid does not contain, among other things,
decent peoples. The basic idea there is that mhag@irights and prerogatives are
dealt with domestically by liberal states and tltmmestic conceptions of justice.
In this view, a law of nations which mentioned widuals directly might be seen
as being redundant, as the entitlements of indal&lare guaranteed by their
national membership. But inOP, with the advent of decent peoples, even when
justice has reached its appropriate normative geassimply have no certainty
that individual rights and prerogatives as undedtin liberal societies are
secured: the ideal picture @fOP is not one in which all persons, albeit in
different and culturally specific ways, are guaesut the rights of free and equal
democratic citizens where they happen to be.

Even if we were to reject this point as inconclesithere is still the problem
posed by a seeming discontinuity in Rawls’ worlorrthe outset of J the main
task that Rawls sets for himself is to provide steyatic alternative to the ethical
tradition of utilitarianism. The fundamental protmleof the latter, as Rawls
famously argued, is that by extending to sociali@nqrinciples that seem
intuitively best fit for individual deliberation that is, by permitting gains (in
terms of utility) for some to balance losses byeosh— utilitarianism unjustly
forgets to ‘take seriously the distinction betwgesons’ TJ: 24). Even taking
seriously the earlier acknowledgment of structulifferences between domestic
and international justice, one has to admit thashift the unit of analysis from
individuals to collective entities requires a rabjusstificatory refinement, given
the conceptual boundaries implicitly set by pronglian alternative to a theory
that does not take seriously the differences batvypegesons.

The second important difference between Rawls’ ddimend international

theory concerns distributive equality. A strong cem with inequality has always
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been central to Rawls’ theory of distributive jasti Such concern is expressed in
domestic society by the adoption, most prominentlythe famous difference
principle. According to the difference principlenegualities are justified in
society only insofar as they can be seen to adv#meegrospects of the least
fortunate members to the social compatd: (part 1). In contrastLOP only
develops an account of international economic akibgs that is based on a
DOA. Leaving to a side the issue of whether the D®A duty of charity or of
justice (upon which there is real disagreement; F@eman, 2007b; Valentini,
2011b), it is relatively clear that it is not anaétarian principle. The DOA
reflects the desire to provide for each memberhef $ociety of Peoples to an
adequate minimal standatdhe DOA is sufficientarian, not egalitarian, irture.
It demands that each society be provided with #semtials of political autonomy
— and the latter are not set by Rawls comparatively

Rawls discusses the DOA as one case of nonideakythéccording to
Rawls, certain societies (burdened societies), lavthey are not expansive or
aggressive, lack the political and cultural tramhs, the human capital and know-
how, and, often, the material and technologicabueses needed to be well-
ordered’ LOP: 106). According to Rawls, well-ordered peoplewvéha duty
towards these burdened societies to assist themh&eloes not believe that
principles of distributive justice are the righsirument to do this, as they lack ‘a
defined goal, aim, or cut-off point, beyond whidt may cease’L(OP: 106). In a
just Society of Peoples, as Rawls ideally seegeibples are not concerned with
inequality in the same way as persons are concestédit domestically. In the
domestic case we are concerned not with inequalgysuch but with its
consequences. Such consequences must not prevent the least tagesh
members of society from acting as full citizens dlystructing the effective
exercise of their rights. In the Society of Peoplssch requirement, Rawls
maintains, is satisfied whenever all members ar-avdered internally (that is,
when the DOA is fulfilled). Further, excessive inatties in the domestic case

can bring about the perception of unequal moraltlwamong different citizens

% More precisely, the DOA is put in place to enstnat there are no peoples who are unable to
become well-ordered and abide by the law of peofdeswhat we could call ‘extenuating
circumstances’.

“ Here | follow Scanlon (2003).
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and hence degrade the self-respect of the leashntatyed persons. In the
international case, once the DOA is satisfied, vayyevels of wealth among
citizens of different societies is not a justifieduse for diminished self-respect.
Once all members of the Society of Peoples are-ovditred, each people ‘adjusts
the significance and importance of the wealth gfoiivn society for itself’ {OP:
114).

The goal of the thesis

The two main differences between Rawls’ domestid amernational theories
highlighted above require some form of explanatideocording to Rawls’ critics
these differences are the main evidence for Rawtdherence. In contrast, for
most of those more sympathetic to Rawls’ overadigut, those differences seem
to require no systematic treatment. The goal o thesis is to find a middle
course between these alternatives. RawiSP is not without fault. But to
discover what its limits really are from a conceptpoint of view we need to put
forward a coherent reconstruction of Rawls’ workttls at least able to explain
his attempt to provide an account of internatigastice.In this thesis | will show
that Rawls’ law of peoples is a coherent and dédmsextension of his own
political philosophy. The coherence of Rawls’ wowkll be based on the
development of the idea that basic social and ipalitarrangements require a
shared and mutually acceptable form of justifiaatio

This idea of a shared and mutually acceptableficestion of basic social and
political arrangements, | will claim, can captureeoof the most important
commitments in Rawlsian political philosophy, naynle commitment to public
justification. Rawls’ domestic and internationaédhies are guided by the desire
to provide a public justification of the politicatder. In turn, by investigating the
nature of the idea of public justification, manytbe alleged inconsistencies in
Rawls’ work, | believe, can be explained. Publistification, as Rawls himself
declares inJustice as Fairness: A RestatemddfAFR 27), is not simply a
deductive exercise. Rather, public justificatioarts from the public political
culture of a political society and tries to make tbhape of basic social and
political institutions transparent to its citizer@nce we have grasped this aspect

of public justification it also becomes clear thgiven the changing nature of
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political traditions, it is the idea of public jifstation itself that requires the
adoption of different forms of political organizati according to the milieu for
which the public justification is constructed.

If that is correct, then, it is not surprising tiRawls refused to extend the
content of justice as fairness to global polititee global public political culture
is not liberal democratic (see Wenar, 2006). Ithiss hard to imagine that the
public justification of the global political orderould be provided by a liberal
democratic conception of justice. On the other hamek of the most enduring
aspects of the global public political culture &t persons tend to think of
themselves as members of political communities.s Téxplains why, when
constructing a conception of justice for globalipcd, persons would want to
give meaning and protection to their political memdhip by ensuring the
freedom and independence of the groups to which bleéong. In other words, it
is the very idea of public justification, and thect that it should start from the
public political culture, that explains the presenand relevance of political
communities irLOP.

Acknowledging the centrality of peoples in the glbpublic political culture
is also important in understanding why distributeguality is less crucial at the
global level. Distributive principles concern thistdbution of resources that are
supposed to be of value to the agents to which &ipgyy. Yet the agents &iOP,
peoples, are only interested in their freedom amtependence and not in the
realization of some unspecified collective conaaptof the good (see Wenar,
2006). In Rawls’ view, economic resources are @ tentral feature of a
people’s political autonomy. For Rawls, and prodidgolitical communities
respect each other, it is the quality of the paditiculture and of the virtues of its
citizens that determine the political autonomy opeople, not the natural and
economic resources to which it might have accessuffh an egalitarian
distributive principle.

An appreciation of the coherence of Rawls’ workalso instrumental in
defendingLOP when it comes to two of the most controversialeasp of the
theory, namely international toleration and intéior@aal economic assistance.
Many of his critics have argued that Rawls’ viewstoleration and international
economic obligations are incoherent and implausibtisagree. In the final part

of the thesis | address a number of argumentshidnzg been put forward to show

20



the alleged limits of Rawls’ work, and show thahads convincing. Beyond the
detail of such arguments and of my critique oftleentent, though, lies a broader
point that | believe is worth emphasizing. The negareaction to Rawls’ work
is, once again, often premised on some form ofkKgemnd incoherence’ thesis.
For instance, when it comes to international télera the critics almost always
complain thatLOP tolerates too much. However, this kind of argument
compelling only when we assume, to some extergagst] that certain aspects of
justice as fairness (such as the basic libertiethefliberal democratic tradition)
should be extended to global politics. In the samag, when discussing Rawls’
treatment of international economic assistance,défault option for those who
wish to criticize the Rawlsian position seems to that the duty, as Rawls
develops it, is not enough to capture the typedigifibutive obligations we have
at the global level. Time and again, it seems ¢tim&t of the justifications for this
overall interpretive attitude is an assumption thatributive equality is the
default option for a Rawlsian addressing issuesindérnational economic
obligations.

In both cases, then, it seems that the general wémhe literature attacking
LOP (at least when it comes to international toleratemd the DOA) is, once
again, premised on the idea tHaDP, by not extending the standard liberal
egalitarian toolkit to global politics, fails to @mplish its mission. | believe, as |
have explained in this section, that the oppostérie. And what is more, by
focusing the critical scrutiny of Rawls’ work onlécation and international
economic obligations on the assumption that, i lwaises, a simple extension of
some of the content of justice as fairness wouldehlaeen necessary, it also
partially blinds commentators to some of the realknesses ofOP. These
weaknesses — the role of benevolent absolutismsttangotentially excessive
demandingness and paternalistic nature of the DQ@& admit of a sympathetic
solution from withinLOP's conceptual resources. Yet to even see themneeds
a different interpretive stance toward®P, beginning from an assumption of its
coherence in order to analyse its cogency — nagpasany before have done, to

question its coherence in order to take for grariteshadequacy.
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IV. Outline of the thesis

The thesis begins by considering one of the mogfinal solutions toLOP’s
‘coherence problem’, based on a methodologicalnstroction of the Rawlsian
enterprise and oLOP (see James, 2006). The methodological interpogtat
founded on Rawls’ (alleged) career-long concernhwibe construction of
principles of justice for existing practices. Instipicture it is the differing natures
of international relations and domestic social @yapon that explains the
discontinuity betwee.OP and the rest of the Rawlsian enterprise. In egsenc
according to the methodological interpretationapplying the same method (that
of constructing justice for existing practices)two different cases (the domestic
and the international), Rawls develops a coheretnto$ principles for two
different domains. Chapter 1 of this thesis rejetke methodological
interpretation, showing how it can provide onlyuperficial explanation for the
continuity of LOP within the Rawlsian framework. The methodological
interpretation can show the coherence of Rawls’ ekiln and international
theory, but it is unable to justify the very elerhémat explains this coherence:
why Rawls is committed to the method of ‘practi@pendence’. Since the latter
Is controversial and has significant moral conseqgas, what kind of argument
beyond methodological preference can justify itcomes?

Given the methodological interpretation’s failur@ $olve the interpretive
puzzle | have highlighted above, we need to puwéod an alternative reading of
LOP. Chapters 2 and 3 provide the basis for a fullyecent interpretation dfOP
as part of the Rawlsian enterprise and of (or astlen understanding of) the
liberal tradition. Chapter 2 examines the notiorpoblic justification and how it
has been developed in different ways within the R@an paradigm. Public
justification of the political order is based or tidea of respect for persons and is
not a purely epistemic notion of justificationréiquires shared premises, yet in a
liberal democracy, given the fact of reasonableghism, the shared premises that
are required to give content to the idea of pujistification cannot be grounded
in comprehensive doctrines. Instead, the sharechipes for public justification
are to be found in the public political culture tbke political context for which

public justification is developed. The chapter ernys claiming that although
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Rawls’ thinking about public justification was mbindeveloped to face the
internal problems of liberal democratic institugrihne method of looking for a
public justification of the political order is dtvalid when we assess nonliberal
political traditions and contexts. Moreover, thapter stresses that it is the very
nature of public justification, and specificallyg iteliance on the public political
culture, that explains why the content of publistification should change
according to the context in which such justificatie carried out.

Using the elaboration of the idea of public jusafion as a starting point,
chapter 3 argues against a purely cosmopolitantagah development of justice
as fairness. The public justification of the glolmatier depends on the global
public political culture. Yet the global public podal culture is not a liberal
egalitarian one (here | follow Wenar, 2006). Thebgll public political culture
does not contain the ideas of citizens as freeeapl, or of the world as a fair
scheme of social cooperation. In other words, tlodal public political culture
cannot be interpreted as including the main elesait liberal democratic
citizenship. The chapter also provides a more pesargument. It claims that it is
precisely by looking at whas in the global public political culture that we can
explain the main discontinuities betwek®P and Rawls’ domestic theory of
justice. The global public political culture is esfially internationalist in nature;
this is why we have peoples rather than persortheasnain unit of analysis in
LOP. In the same way, the fact that the law of peoe®t an egalitarian theory
of international relations depends on how Rawlsrprets the idea of peoples’
interests. Since, according to Rawls, peoples atenterested in acquiring more
resources, they are not really concerned with iakiyuin LOP. By highlighting
the link between Rawls’ law of peoples and publistification, we are also able
to fully show the continuity of. OP with the liberal traditionLOP aims at the
public justification of the international ordergaal which in itself is based on the
idea of respect for persons. Thus, the chaptemsldiOP can be pictured as a
form of moral cosmopolitanism which only uses pesphs unit of analysis
without forsaking persons as unit of (moral) concer

In chapter 4 | addredsOP's treatment of toleration. | start the chapter by
outlining the main elements of Rawls’ account. Tdmapter then deals with a
number of critical objections to Rawls’ view. Thatial claim put forward by

Rawls’ critics is that, once again, Rawls does detelop his account of
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international toleration in line with the developmeof his ideas inPolitical
Liberalism (PL). The first objection is that while the lattetolerates
comprehensive doctrines within the limits of lidema, the former allows decent
peoples to settle their own nonliberal ways of argiag political society (see
Tan, 2000). The second objection alleges that ¢pkime fact of pluralism
seriously should have pushed Rawls to dev&l@ along the lines oPL: to
unite citizens under a single comprehensive daetreguires the oppressive use
of state power (see Neufeld, 2005). To the firgecton | reply that the analogy
between Rawls’ two theories should be understoodnasof method rather than
substance; by investigating how Rawls builds thestituency of reasonableness
in the domestic context we can find a rationaletli@ inclusion of decent peoples
in the scope of toleration internationally. To thecond | reply by outlining an
important conceptual distinction: that between tise of state power and the
oppressive use of state power. My claim, simply, paitthat the mere fact of
curtailing difference through state power does ip®p facto, count as oppression.
In order to call something oppressive we need @hraark, and such benchmark
is usually provided by a conception of justicewé then assume that only a
liberal political conception of justice is an act@pe benchmark, then we are
presupposing the answer to the question of totaratither than providing one.
The chapter then goes on assess two further ecgigd Rawls’ account of
toleration that do not allege any incoherence lather criticize the theory’s
results and the method in which it is developeck Titst critique, in basic terms,
is thatLOP permits oppression on a large scale given its laogeria of what
decency requires (see Caney, 2002). The secomguerits based on the idea that
the eight principles inLOP are exceedingly minimalist and are not plausibly
represented as the result of the initial (liberadiginal position of LOP (see
Pogge, 1994). To the first | reply that there ispiemtextual and interpretive
evidence to deny the equation between decency gpr@ssion. Contra the second
objection, | argue that not everything liberal peopgree upon domestically can
be ipso facto transferred ibOP. For one thing, this would mean essentially
replicating the same entitlements within differémtels of governance. Further,
the transformation of domestic policy into a mattdr international concern

severely curtails the self-determination of peoples conclusion, the chapter
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deals with one of the most neglected aspectsO#: its treatment of benevolent
absolutisms.

In chapter 5, the thesis takes a closer look atIf®aOA. The general
reaction to the DOA has been by and large verycatitin essence, the critics
have complained that the DOA ‘is not enough’ — thep words, that it is not
sufficient to portray the content and extent ofeintational distributive
obligations. The chapter surveys a number of alitarguments concerning the
DOA, and finds them all wanting. Most importantthe chapter highlights the
paradoxical nature of the critical attention thiaé DOA has received. Rawls’
critics have often picturedlOP as being premised on the idea that levels of
economic growth and development are endogenousérrdmed, but they have
not then fully appreciated the consequences ofitlga. If levels of economic
growth and development depend on the internaltiriginal structures of peoples,
then it is precisely those internal institutionslstures that will have to be altered
by those committed to the DOA in order to rescusdéned societies from their
fate. This idea exposes the real problem faced &yl DOA. Taken at face
value, the DOA is either too demanding practicatly paternalistic, as it places
the international community under an obligation éssentially transform the
political culture of certain societies. This seemsnuch more ambitious and
controversial enterprise than many have apprecidtedonclusion, the chapter
suggests a possible modification of the DOA in otdemitigate these concerns. |
propose the division of burdened societies into tategories — those in which
human rights are respected and those in whichdaheyot — and to gear the DOA
to reflect the latter distinction.
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CHAPTER 1

The Law of Peoples: Constructing Justice for Exishq

Practices?

The Law of Peopless a peculiar book, one in which continuity witRisting
political structures and the attempt to imaginea@athy progressive international
order are both at home. The tensions between tiesaimensions of Rawls’
international theory are deeply rooted in his bewaghilosophical project. His
attempt to understand political philosophy as, agnoother things, the
construction of a realistic utopia, signals hisgm@ipation, even in ideal theory,
with the political world we presently inhabit.

But how far can we push this line of reasoning keethe Rawlsian enterprise
will become morally untenable from a liberal poaftview? And how far can we
seek a balance between continuity and change inpttiéical world before
conceptual coherence is forsaken? In this chamddiess one attempt to provide
a coherent reading of Rawls’ work along these lilesConstructing Justice for
Existing Practice: Rawls and the Status Q(#005a), Aaron James puts forward
an original and controversial interpretation of Rawoverall philosophical
project. James’s interpretation invites us to réthhe relationship between first
principles of justice and the practices that sughcples are meant to regulate.
According to James, Rawls is constructing justioe éxisting practices; first
principles of justice and Rawls’ original positiosasoning are therefore guided,
even in ideal theory, by the interpretation of &R political structures. Rawls’
philosophical project is not guided by a traditibhiaeral desire to justify social
and political arrangements to those who are sulige¢hem, but rather by his
methodological commitment to constructivism. Fomiga ‘the correct regulative
principle for a thing depends on the nature of thatg’ (TJ: 25). This explains
why, for instancel.OP imagines an original position inhabited by repntatves
of peoples rather than persons. It is the natur¢éhefpractice of international
relations itself that leads Rawls to picture glolpadtice as justice between

corporate agents.
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James’s interpretation of Rawls’ work tries to teeomany of the tensions
that 1 have mentioned in the introduction. Firgtfaatures powerful tools to
explain the discontinuities between Rawls’ inteloral and domestic theories.
Second, by portraying Rawls’ work as, even in idbabry, grounded in existing
social and political practices, it formalizes Raveltempt to formulate principles
that are related to the political world as we s$ee i

And yet, for all its merits, James’s interpretatafmRawls’ work is ultimately
unsustainable. James explains Rawls’ work throbghléns of a methodological
commitment to construct principles of justice fodsting practices, but he is
unable to explain why Rawls would have to adophsoethod. By abandoning
the centrality of one of the core aspects of Ramldiberalism — the desire to
justify social and political arrangements to thagko are subject to them —
James’s interpretation is structurally incompl&t#hile it is able to picture Rawls’
work as coherent, it does not explain such coherém@ way that is (ex-ante)
morally motivated and (ex-post) morally defensilig. forsaking Rawls’ focus
on the justification of social and political arr@mgents to individual3jt deprives
Rawls’ political philosophy of its central orgamg moral ideal. Following
James|.OP is redeemed as a coherent application of Rawikstalivphilosophical
project, but the price we pay is that its contexgrnss morally incompatible with
one of the foundations of Rawlsian liberalism.

In the first section of this chapter | start by yading a general overview of
James’s interpretation of Rawls’ work (I.1). | conie by explaining the link
between James’s work and the Dworkinian idea ohstauctive interpretation’
(1.2), and how this reading of Rawls contains tbaaeptual tools to explain the
discontinuities between Rawls’ domestic and inteomal theories (1.3). | then go
on to take a second look at James’s explanatidtawils’ choice of peoples as the
basic unit of analysis (1.1). | show that thisuissustainable because: a) it draws
on a selective reading of Rawls’ text (ll.2); anditbfails to provide any moral
argument that could justify the method that Jamttsbates to Rawls (11.3).

Finally, I claim that to state that James’s intetption is unsustainable does not

® Here | use ‘the justification of social and paiiti arrangements’ as the basic tenet of Rawls’
liberalism. | am aware that this represents a figelification and that the expression can refer to
a great variety of circumstances. | provide furtbemments concerning this issue in the next
chapter.
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entail that there is no relevant place for existprgctices in Rawls’ political
philosophy; rather, it simply implies that to fisdch a place we need to provide a

moral justification for it (11.4).

I. Rawls and the relationship between practices angrinciples

According to Aaron Jame$,OP presents ‘even the most sympathetic reader of
John Rawls’ with a problematic set of arguments atehs (2005a: 300). We
might have thought that one the most significartoaglishments of Rawls’
philosophical enterprise was to revive a traditadrthought based on the moral
justification of social and political arrangemetasfree and equal persons’. And
yet, James goes on to say, Rawls seems to prosigétin no argument, ihOP,
that would justify his choice of peoples as the mactors in his theory of
international politics. Individuals, once the cavé Rawls’ domestic doctrine,
seem to have faded in the background; peoplestna & corporate agent, now
stand centre-stage. It would be reasonablemagine pragmatic reasons that
would lead anyone to endorse the type of internati@order we currently have
simply for the sake of peace and stability. Yet Raweoples are there, so to
speak, from the beginning: we start with ideal tigeand in ideal theory we find
peoples, not persons. We are then, James contifaesg with two broad
exegetical options. One simply accepts that Rawds wnable to foresee the
implications of his own work.OP should have been a ‘cosmopolitan law of
persons’, as Andrew Kuper puts it (2000), but Rawks unable to proceed
correctly from his domestic theory of justice ts theory of international law and
practice. This, according to James, is too unchfalet The other exegetical option
Is to look at Rawls’ work more broadly and try tod a different unifying theme.
If the justification of social and political arraements to individuals cannot be the

main thread of Rawls’ work, then what can?

I.1. A different interpretation of Rawls’ work

In ‘Constructing Justice for Existing Practice: Renand the Status Quo’, Aaron

James advances a distinctive interpretation of Rawlerall philosophical
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project® James’s reading of Rawls is based on a methodaabggvision of the

relationship between existing practices and priesipof justice. As Andrea
Sangiovanni aptly put it, while it is uncontroveisthat existing practices and
institutions set limits and constraints to the ation of principles of justice to
the real world, it is far less evident what rolé,any, such practices and
institutions should play in the very formulationdgjustification of first principles

of justice (Sangiovanni, 2008). Following this, wman state the general

formulation, what Sangiovanni calls the ‘practi@pdndence thesis’, namely:

Practice-dependence ThesiBhe content, scope, and justification of a
conception of justice depends on the structurefamd of the practices
that the conception is intended to govern. n¢&avanni, 2008: 2)

The practice-dependence thesis relies on the fdgatie very content, scope and
justification of any conception of justice will depd on the underlying object that
the conception is intended to regulate. This meaaoscretely, that if we take
practices A, B, C and so on, the appropriate cdrmep of justice for such
practices (JA, JB, JC, etc.) will, in some way, &g on the characteristics of A,
B and C. Yet to say that conceptions of justicep&tel’ on the practices they are
meant to regulate is not enough to understand ¢hetionship between the
content, scope and justification of JA, JB and d@ A, B and C.

How can we shift from this meta-theoretical pointor{cerning the
relationship between first principles of justicedasocial practices) to a more

exact understanding of the relationship betweepegic practice and a specific

® The purpose of James’s interpretation of Rawlsoi®xplain Rawls’ methodology when he
constructs principles of justice. He does not airjustifying the content of Rawls’ position. In a
similar way, while James’s interpretation requireésy to see the law of peoples as a coherent
application of Rawls’ method in a different contedames does not seek to endorse Rawls’
conclusions inLOP. It must be acknowledged that James does not igetetf the task of
explaining the discontinuities between Rawls’ doticegnd international theory such as we have
presented them in the introduction. Yet in ordertig interpretation to be successful it is plalgsib
to set the standards of its explanantory power raaogly. If this thesis has illuminated two major
differences between Rawls’ domestic and internatidheory, it is not too much to ask that an
interpretation of Rawls that claims to see a deégren of continuity in his work should be at least
able to provide a defensible explanation of suéftssh

" There are important differences between Jamegspiretation of the Rawlsian enterprise and
Sangiovanni’s understanding of practice-dependerce.this chapter | have employed
Sangiovanni’s general statement of the practiceedégnce thesis insofar as it is the clearest
formulation available in the literature. Whether rast the arguments presented in this chapter
apply to Sangiovanni's preferred understanding cdctice-dependence is not discussed, or
suggested here.
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conception of justice, within a Rawlsian framewoH€re, James provides one of
his most significant contributions: the elaboratiwinwhat he calls anethod of
construction This can be summarized, in James’s words, aswell

(1) Identify an existing social practice, includiig point, or the goods it is
meant to realize. Assume circumstances favorahls tmntinuance;

(2) Identify the practice’s participants. Assumaggl compliance with
its terms;

(3) Design a suitable original position. That is:

a. Represent each full participant in the pracE@ppropriately
motivated, by an interest in the goods the pradscmeant to
create;

b. Draw a veil of ignorance, behind which (i) alirpes have the
same information, and (ii) no one has knowledgtheffacts that
would undermine the fairness of an agreement omsefor
distribution of the relevant goods;

(4) Determine which terms of organization suchipanivould choose
(among a list of candidate principles). Treat thdsems as
necessary conditions for the practice’s being yustbanized, that
is, as principles of social justice. (Jame$€)520 282)

As we have stated, to say that a principle of gaestiepends on the practices it
is meant to regulate does not clarify the naturehef relationship between the
two. James’s method of construction provides a retegicture of such
relationship insofar as it represents the mechaofidke original position as the
constructive procedure that mediates between egisocial practices and their
normative assessment from the point of view ofigastHowever, James’s insight
has a ‘cost: ‘On this characterization of Rawls’etimod, original position
reasoning has no authority as such; it must bengled in independent judgments
about what social practices exist and what kindsgdnts participate in them’
(2005a: 301). Put differently, original positioras®ning is not simply a device to
generate the justification of principles of justitee ‘free’ and ‘equal’ persons.
Rather, its shape and the validity of its outcomd$ depend on the types of
practices that we address. In different contexisl (2OP is a critical example
here), different agents might be more directly vateé and the meaning of ‘free’
and ‘equal’ will have to be adjusted accordinghisTis why, for instance, we
have persons domestically when we address the bimature of a closed social
system, and peoples internationally when we addteesbasic structure of

international relations.
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In sum, James’s interpretation of Rawls’ work almrglthe centrality of the
justification of social and political arrangemertts individuals and replaces it
with a methodological commitment to the constructmf principles of justice
based upon existing practices. Such principlestlaeresult of original position
reasoning. But, crucially, original position reasmnis not a once-and-for-all
established procedure of construction that canrbplayed in each and every
political context without important changes. Org@inposition reasoning will
reflect, in other words, the underlying objectmtierpretation.

I.2. Constructive interpretation and the methodarfstruction

The ‘method of construction’ requires further exyaaon. For instance, if we
look more closely the first step of the processamaely: ‘Identify an existing
social practice, including its point, or the godids meant to realize’ — it is hardly
a self-explanatory (or uncontroversial) enterpriake the examples of domestic
and international societies as Rawls understarata.tiRawls describes a (liberal)
domestic society as a ‘fair system of cooperationrmutual advantage’ that is
meant to provide ‘primary goodsTJ{: 78-81). On the other hand he describes
international society, or the ‘Society of Peoples§ mainly characterized by
international law and practice, and whose basiceonis to ‘create goods of
peace, national autonomy, and to uphold basic dierjestice, and to do so in a
way that reflects mutual societal recognition’ (&m2005a: 300). Now these are
far from being neutral descriptions of the pradié@ which we want to construct
principles of justice; they are morally laden ipti@tations of such practices.
Therefore what we need to clarify is how, accordmgames, Rawls is able to put
forward such morally laden interpretations of sbpiactices and how the latter
feature in the method of construction.

James’s answer is broadly centred on a specificeqgiion of interpretation,
namely constructive interpretation. According tonBlal Dworkin, the interpretive
task is constructive insofar as we gradually bwlar interpretation in three
different stages. In the first stage we tryidentify the object of interpretation
thus, in the case &fOP, the object of interpretation is internationalisbg and its
institutions as we see them. In the second stageyrywtoidentify a purposdor

the kind of practice or object we have identifiBg.the ‘purpose’ of the object or
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practice, Dworkin understands something that iselto what we do when we
interpret some form of art or a painting, that is ity to attribute meaning to it.
The kinds of purposes we will identify will changebstantively according to the
practice or object of interpretation. To interpgeme form of art, for example, we
will inevitably pay attention to the kinds of ideasd feelings that the work of art
expresses, whereas if we try to interpret a sqmattice we will be driven to
provide a justification for the way people act ahd reasons they give to each
other when they uphold the practice. The third st stage of constructing
interpretation is the critical stage: it is at tipigint we attempt talevelop some
form of interpretive judgmenand construct proposals to reform the practice.
Dworkin calls this stage post-interpretive or cali (1986/1998: 61).

Given the method of construction James has atethtd Rawls, and the three
stages of constructive interpretation we have erachiabove, we might
summarize the process as follows:

a) Pre-interpretive and Interpretive stageSorresponds with stages 1 and 2
of James’ method of construction. Here we choosethctice for which we want
to construct a principle of justice. We must corpenith an interpretation of, or a
moralized interpretation of, the identified praeticThis is when our project
becomes controversial, since we are effectivelyjgasyy a given meaning to the
practice we have chosen. This is the stage in wiiachexample, we describe the
practice as a form of cooperation for the provisidrtertain goods. At this stage
we also characterize the agents in the practieecertain way. So in the domestic
case we see the citizens of a liberal democradyeasand equal (and we specify
our understanding of ‘freeand ‘equal’). In the international case we depict
peoples and their fundamental interests and traitessing, for example, their
desire for self-determination, or what it meanbeavell-ordered.

b) Post-interpretive or critical stageHere we reach stages 3 and 4 of James’
method of construction. We set up an original posit We construct such a
position via the moralized interpretation of theagirce. To do so we use the
conception of the parties developed in stages 12aadd we build appropriate
constraints on information (the veil of ignorancE)e final result of the critical or
post-interpretive stage is the conception of jestior the practice we have

considered (the one the parties have chosen iorii@al position).
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1.3. Practice-dependence and the passage from tiortesternational theory

We have described the most salient features of slanmgerpretation of Rawls’
work. But James’ interpretation would not be plaissiif it did not contain (at
least implicitly) the tools to explain the threeimdiscontinuities between Rawls’
domestic and international theories. Below, | pdevia brief outline of such
explanations. Here | follow James in elucidatingm®a shift of the unit of
analysis (from persons to peoples). | then go ometeelop a putative explanation
of LOP's anti-egalitarian content based on the idea atfice-dependence.

First recall Rawls’ definition of practice ‘... as sort of technical term
meaning any form of activity specified by a systeimules which defines offices,
roles, moves, penalties, defenses, and so on, dmchvgives the activity its
structure. As examples one may think of games anals, trials and parliaments,
markets and systems of propertyJ(47). If we think of the domestic case as a
form of social practice, we can see how societyld/tve understood as a form of
social organization in which theseles are institutionalized in what Rawls calls
the basic structure. Crucially, in the domesticecaisseems plausible to imagine
that the choice of starting with individuals is e@ined by the fact that the social
practice we have in mind assigns roles, offices @oditions, primarily to
individuals (James, 2005a: 283). To refer now terimational relations as a form
of practice in the same way as with domestic spcige can say that, at least in
some relevant sense, the primary focus on peopglesoi totally misguided.
Reasoning by simple analogy, we can come to séedles andoffices(but also
penalties and defences) are, prima facie, assigngdlitical communities.

In the same way, considering the centrality of dhiginal position in Rawls’
constructivism, we can say that the nature of tigs — that is, peoples — can
somehow work towards explaining their choice (@kl#hereof) of principles of
distributive justice. In a just Society of Peoplas,Rawls ideally sees it, peoples
are not concerned with inequality in the same wapersons are concerned with
it domestically. In the domestic sphere we are eomad not with inequality as
such but with its consequences. Such consequenast mot prevent the least
advantaged members of society from acting as ftilems through the effective
exercise of their rights. In the Society of Peoplssch requirement, Rawls

maintains, is satisfied whenever all members ark-avéered internally (that is,
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when the DOA is fulfilled). Further, excessive inatties in the domestic case
can bring about the perception of unequal moraltlwamong different citizens
and hence degrade the self-respect of the leashntatyed persons. In the
international case, once the DOA is satisfied,ediffg levels of wealth among
citizens of different societies is not a justifieduse for diminished self-respect.
Once all members of the Society of Peoples areavditred, each people ‘adjusts
the significance and importance of the wealth ®foiivn society for itself’ (OP:
114). In short, it's the very nature of the partieat explains their rejection of the
egalitarian content of Rawls’ domestic articulat@hjustice as fairness. In turn,
the nature of the parties depends on our inteffiwataof the practice of
international relations and the types of featuhed members of the international
community must possess in order to make Rawlsist@alutopia possible (see
also the introduction).

In sum, James’s interpretation restores the coberemetween Rawls’
different theories of justice. The major discontilas between Rawls’ domestic
theory and hid. OP are the result of the application of the same ouktlogical
viewpoint to different initial circumstances. Exigj practices partially determine
the nature of the principles of justice that areanteto regulate them. The
practices that justice is meant to regulate atditvestic and international levels
are strikingly different. As a result, the prin@plthat will be best fit to regulate
the practices will be radically different too. Jaiseinterpretation is able to
portray Rawls’ work as coherent and animated bymmon thread, but is it
possible to defend Rawls’ coherence from a morahtpof view? Conceptual
coherence is a good starting point, but unless vee able to defend such
coherence from a moral point of view, our interptiein of Rawls will still be

inadequate.

Il. LOP and practice-dependence

In this section | show how James’s interpretatibrRawls is unsustainable. |
begin by taking a second look at his explanatiorRafvls’ decision to select

peoples as the basic unit of analysis. In esséruant out that depicting Rawls
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as ‘constructing justice for existing practicespaprs to be untenable if we cannot
provide any moral justification for the controveisresults that such method
implies. While | focus on Rawls’ choice of peop&esthe unit of analysis InOP,
the basic argument can be extended to questiogetheral interpretive approach
provided by James. Eventually, my aim is not touarthat existing social and
political practices play no role in Rawls’ politigazhilosophy. Rather, my claim is
that we need to make Rawls’ choice of method coiblgatvith his broadly liberal
preoccupation with the justification of social apdlitical arrangements to all

persons.

1.1 From persons to peoples, according to James

In what follows | will focus on Rawls’ choice of pples as the main unit of
analysis forLOP. There are four distinct reasons to do so. Fssice we are

addressing James'’s interpretation of Rawls, ancksiames deals more explicitly
with the differences between the domestic andrternational original positions,
there are good exegetical reasons to consider ltbeec of unit of analysis as
pivotal to our discussion. Second, given the margllications of such choice
(see below), we need to ensure that what explaisssound. Third, although the
two main discontinuities between Rawls’ domestid amernational theory are
both relevant, we can argue that if James’s in&gpion is unable to take into
account and explain the first and perhaps most itapbdiscontinuity, then that
casts serious doubts over its overall architectkiirth, the basic point made
regarding the shift from persons to peoples canrderated in arguments
concerning egalitarianism.

According to James:

Seeing Rawls as beginning from existing practicgdpdito explain how
he could focus on persons in the domestic contedtpeoples in the
global setting. He takes each context to requirétequlifferent
judgments about what social practices exist anatkvagents participate
in them ... In these terms, his focus on individu@sA Theory of
Justice reflects his judgment that major domestic institog assign
offices and roles chiefly to individual persons.the same way, his
attention to whole societies the Law of People®flects his judgment
that ‘international law and practice’ constituté® tbasic structure of
global society, and the participants in these prestare not individuals
as such, but societies and their government repiasees.

(James, 2005a: 283-4)
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In essence, as we have seen above James is clainaihdgRawls’ reasons for
opting for a collective unit of analysis IDOP are mainly interpretive. In this
picture, faced with the ‘international law and pre&€, Rawls selects peoples as
his starting point in order to more plausibly refléhe nature of the practice that
his principles are meant to address. Since, aintieenational level, the types of
relationships that we witness are mostly ones pleatain to intergovernmental
interactions, there seems to be good reason teveelhat the principles that
should guide such relationships will be addressgedahd meant for, the very
agents that play the biggest part in them.

What are the consequences of changing the unihalfysis? First and most
straightforwardly, given the method of constructiva have examined in part |,
the nature of the original position changes dracaditi. In LOP's international
original position(s) only peoples are representesia consequence the types of
reasons that are hypothetically presented in tiggnait position for the Society of
Peoples will be addressed to peoples, not persortke same way, the types of
principles that will emerge from this hypothetidgalbught experiment will be
justifiable to peoples. Such principles will reflebe way in which peoples see
their mutual undertakings. As a by-product it vailbo be clear that the principles
of LOP, at least in this interpretation, would be necelyssilent when it comes to
the justification of social and political arrangemeto persons. As James states,
Rawls ‘could have offered reasons why, in the dlobantext, we owe to
individuals only what we owe to the societies ofisththey are members’. And
yet, according to James, ‘Rawls provides no sughraentation’ (James, 2005a:
280).

1.2 Textual support

Any interpretation of a philosophical work will tegpon two broad pillars. The
first is textual support: a necessary conditiondiaiming that an interpretation is
valid is that it must be able to draw support frtra texts that it addresses. The
second is interpretive charity: the explanatory eowf any interpretation will
depend not only on its textual support but alsomrether we are able to look
more favourably upon the author’'s arguments thastiag available alternatives.

As James acknowledges, ‘the plausibility of seeRegvls as reasoning from
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existing practices depends in part whether we can cast such reasoning in a
favorable light (James, 2005a: 285, emphasis added).

Here | comment on two specific instances in whigmds tries to draw textual
support for his interpretation, demonstrating thigt way of using Rawls’ text is
too narrow. This can be extended to other instamde=n Rawls’ text seems to
point us towards James’s reading. | then go ommitsider the issue of interpretive
charity. | show that if we follow James’s inter@#bn, we cannot cast Rawls’
LOP in a favourable light.

Rawls’ commitment to a given methodological outlo@giamely, practice-
dependence) can be supported by textual evidewocenstance, James quotes the
following passage from Rawl€ollected Papers

In justice as fairness the principles of justice tlee basic structure of

society are not suitable as fully general princ@pkey do not apply to

all subjects, not to churches and universitiegpdhe basic structure of

all societies, or to the law of peoples. ... It is thistinct structure of the

social framework, and the purpose and role of@sous parts and how

they fit together, that explains why there are edéht principles for

different kinds of subjects.

(Rawls,Collected Paper§CP]: 532—3; quoted in James, 2005a: 283)
But this type of quote is misleading. It only pnetseone side of the story. For
instance, it does not seem to pay attention tofdbethat, while there is some
form of independence attached to the correct régalgrinciples for different
types of subjects, there are also important coingsréhat political principles place
on the content of principles for different practiceithin the basic structure of
society. It is true that justice as fairness does address, for example, the
interactions between members of the Catholic Chusahit is also true that we
deem such independence morally acceptable becaesknew that what the
Catholic Church can do to its congregation is aams¢d by the principles of
justice for the basic structure of society. Thenoat Church might have its own
ways of dealing with its members, but in a freeetydat cannot burn heretics.

This line of reasoning, | believe, shows why imssleading to treat Rawls’
law of peoples in the same way as practices wighirasic structure. While there
clearly is an order of priority when we think offfdrent social practices within
the basic structure of a given social system (resiebsocial institutions must
respect the constraints set by principles of je3tisuch order of priority is not

well defined for a law of peoples. While, from anceptual point of view, we start
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by constructing principles of justice for a closetl self-contained social system,
it is also true that the principles bOP define the acceptable boundaries for the
types of conceptions of justice that all well-oetbrpeoples can adopt. For
example, Rawls writes that:

In justice as fairness the question of justice letw peoples is

postponed until we have an account of politicaltiges for a well-

ordered democratic society. Observe, though, teginning with the

justice of the basic structure does not imply tvatcannot revise our

account for a democratic society (domestic justiceyiew of what

justice between peoples turns out to require. T¥e garts of a more

complete political conception ... can be adjustec@ch other in the

course of working them out. JAFR 13-14)

This tells us that we cannot simply equate theggplas forLOP to principles for
social institutions inside a given basic structiBecause what makes the latter
acceptable (their dependent status) is precis@yfgature we are missing in the
case ofLOP. Principles for the organization of non-basic abdnstitutions
domestically are constrained by a prior set of radive requirements that are
morally justifiable to all persons. The principlglsLOP are not.

In sum, while there is textual support to indictiat Rawls was committed to
the relative autonomy of social practices, it wobémisleading to conclude that
such autonomy is always granted independent afah&ext in which we operate.

James also makes reference to the idea that folsRén& correct principle for
something depends on the nature of that thing. Bugn then, looking at the
context in which Rawls makes this remark Td, the centrality of Rawls’
methodological commitment is less than clear-cuakel the example of
utilitarianism. Rawls argues ifJ that classical utilitarianism applies criteria that
are fit for individual deliberation to social chei@and in so doing does not take
seriously the distinction between persons. Claksitigtarianism clearly violates
a basic methodological commitment that Rawls seesemtral to his view,
namely that ‘the correct regulative principle obate for anything depends on the
nature of that thing, and that the plurality oftilist persons with separate systems
of ends is an essential feature of human socie(les’ 25). Now, clearly, this
reading of what is wrong with classical utilitansm is very much in line with
practice-dependence. It is simply the result of ioterpretive methodology, one
that is grounded on the appraisal of the objewtticch principles of justice apply,

that we reject the idea of shifting basic princgplesuch as the principle of
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maximizing utility) from one context to another dthis, from personal to
collective decision-making).

However, even in this case, it is hardly convincthgt this is what Rawls
meant when he argued that classical utilitariantkas not take the distinction
between persons seriously. In the same sectidd,dRawls writes that the lack of
attention to the distinctiveness of persons is emtiast with our considered
convictions and a good deal of our philosophicadlition. Furthermore, the fact
that systems of social cooperation are made up‘plugality of distinct persons
with separate ends’ seems relevant only if, to s@xient, we have already
accepted the importance, from a moral point of yiefasuch distinct systems of
ends. And this, in turn, seems to square more Iseaath our (liberal) considered
convictions — namely the desire to justify sociatl golitical arrangements to all
persons affected by them. Once again, while thénodetiogical point is clearly
relevant, we cannot isolate it from the broaderahtreory that provides a fuller

justification for the methodological point itself.

11.3 Interpretive charity

Let us turn to the issue of interpretive charitanGve cast a favourable light on
LOP if we follow James’s interpretation? Not reallyhW? In a nutshell, because
it is unclear how the methodological commitmentpiactice-dependence that
James attributes to Rawls can be explained andded® If a given ‘method of
construction’ has relevant moral implications (e tcase oLOP, among other
things, the fact that the principles of justice E®P do not provide justification
for social and political arrangements to persom&w can we justify such
implications without any reference to substantiverah arguments? Why should
Rawls adopt practice-dependence? Once he has ddaptevhat type of
justification can he provide (beyond the statenwérdonsistency) that, having led

to controversial moral conclusions, the methodlfitse sound? What kind of

8 Let me reiterate that my focus is on James’s jmé&ation of Rawls and his view of practice-
dependence. Other authors and different views camae practice-dependence might not be
subject to this problem, or not in the same wayg Sangiovanni, 2008; Ronzoni, 2010; Valentini,
2011b).

° Note that, so far, we have used the example oflRastoice of unit of analysis. But our

criticism can be readily extended to incorporate ¢ither major discontinuity between Rawls’
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reasons can possibly motivate the adoption of tethad in the first place? If we
follow James, none of the answers to these questimnavailable to Rawt§.

Let me provide two examples. The first concerns ttegection of
cosmopolitan principles il.OP. If we select the relevant agents for original
position reasoning according to James’s practigesa@ent reading of Rawls, the
reasons that led us to select such agents rathem tithers would be
methodological. The choice of peoples would folloshrectly from the
interpretation of a social practice. But the fabatt we chose to follow an
interpretive methodology in the first place woulat ive explained or backed by a
moral argument. On the other hand, the choice Evamt agents does have
important consequences for the outcome of the ra@igvosition. For instance, it
entails the fact that a ‘global difference prineipkhat distributes resources
between persons cannot be a valid principleLfoP. In fact the methodological
choice has even stronger consequences. It tellsatino principle of justice that
addresses individuals directly can be a valid piphe for LOP. In this picture,
any form of cosmopolitanism becomes a ‘no-go asgaply for methodological
reasons’ For the sake of argument, let us bracket the evimuitive
implications that this has for some cosmopolitéedals. What remains striking,
though, is that simply by adopting a given methoel ave able to completely
disregard an entire set of principles of justiceeasn potentially valid. But how
can we do this without providing a moral argumenthiat effect?

The second example concerns the way in which wegimeathe original

position as a justificatory device. If we followndas, we are unable to see how

domestic and international theory. Rawls’ decistonconstruct an anti-egalitarian theory of
international justice has relevant moral implicatio If, following James, we picture it as the
outcome of a methodological choice, we will facaaly the same problem as with Rawls’ choice
of unit of analysis: if our methodological orieritet has substantive moral consequences, how can
we justify our methodological choice in the firséape?

1 Here | work under two controversial assumptionassume that if proposition P has normative
consequences in the moral domain, then P courdsnamral proposition. | also assume that if P is
a moral proposition then a moral justification hade provided in order for P to be justified. On
the other hand, | do not need to generalize theseassumptions beyond what is necessary. | can
limit them to be: a) exegetical claims concerning mading of Rawls (instead of fully general
statements); and b) valid when we address fundahemdral issues such as the justification of
social and political arrangements in the liberabition (and not the whole of morality). These
remarks simply express the fact that, accordingnjointerpretation of Rawls, if proposition P
leads us to forsake the justification of social guaditical arrangements to individuals, P will
require the backing of a moral argument.

| have greatly benefited from Valentini’s discussiof this particular problem (seeValentini,
2011b).
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the original position can provide us with any guda when we try to justify
principles of justice. Here, | am not arguing thatcording to James, Rawls
provides no argument for the content of the eighrigples of LOP that he puts
forward. What | want to question is what we can tted ‘input parameters’ of the
original position. The original position is, in RN view, a ‘device of
representation’ to model and systematize some ast fiirmly held considered
judgments. One such judgment is that individuaés independent moral agents
with distinct systems of ends. On the other handprling to James, we start by
assuming that, for largely methodological reaseves,can ‘package’ individuals
in collectives, and do so without offering them &ogm of direct justification.

Is this plausible? Clearly, we can revise our cde®d judgments as part of
the broader process of reflective equilibrium. Bdiat seems difficult to explain
is why we shouldstart by feeding into original position reasoning asstions
that do not match our considered judgments. Whamseto be unusual in this
case is the fact that we start original positioasmning by not displaying, to the
best of our knowledge, one of our most firmly hetthsidered judgments. In the
progressive search for reflective equilibrium, thréginal position serves us to
map our moral sense and, in Rawls’ words, ‘to ptewjuidance where guidance
is needed’. But the orientating role of originalsgimn reasoning seems to
presuppose, in order to function correctly, thatstaet from something we deem,
if not true, at least as less controversial thaailable alternatives. Does this
require that Rawls construct a global original poa? No, not necessarily. But it
does entail that he provide a morally substanteason that can be addressed to
each and every individual in ordeot to do so.

Overall, the impression we get is that by adoptatgface value James’s
interpretation of Rawls, we are abandoning Rawtditisal philosophy in favour
of a methodological standpoint that cannot justdéyown consequences. James’s
interpretation of Rawls restores the coherence dmtwRawls’ domestic and
international theories, but it is simply incapableproviding a reconstruction of
Rawls’ work that is morally defensible. Rawls isrlpgps the champion of
twentieth-century liberalism. Yet, by accepting &sam practice-dependent
interpretation of his work, we are asked to abantierliberal aspiration to justify
social and political arrangements to individualsrtkermore, we are asked to

comply with this loss for methodological reasoneeasons, that is, that seem to
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have no connection whatsoever to the moral standihgpersons. James’s
interpretation of Rawls seems to argue that oncaasgept his practice-dependent
reading of Rawls’ work, the justifiability of sot¢iand political arrangements to
persons as moral agents is simply a contingenturieadf western political
societies? In this view, the fate of individuals appears te fecondary and
hostage to the domain of activity we are considgrihis hard to imagine that this
Is the conclusion we want to draw when trying tplai the content and structure
of LOP.

1.4 Practice-dependence: ‘how’ or ‘why’?

Let me conclude this chapter by offering what hkhis an important clarification
as to what my goal has been so far. The point &Hhming trying to make in my
critical examination of practice-dependence is th&t need to separate two
important types of question: ‘how’ and ‘why’. ‘Howjuestions are properly
questions of method. James’s work, and other a¢samfrpractice-dependence in
the literature (see for example Sangiovanni, 20@8)ds to focus on these. The
‘how’ question asks the following: How can we getr existing practices to the
content, scope and justification of the principlest apply to them? In order to do
so, most accounts of practice-dependence featurne sdea of ‘interpretation’
within them (so, for example, James’s view religd Dworkinian constructive
interpretation and original position reasoning, $eart ). Instead, practice-
dependence views are rather less outspoken ab®uitlter type of question, one
that is antecedent ‘how’: ‘why’. The ‘why’ questiaasks the following: What
kind of moral arguments can support the adoptiora ajiven methodological
commitment? Without a clear answer to the ‘why i@, the conclusions

adopted as a result of practice-dependence arenadlly defensible. They are

12 gyt here, James could rightly point out that on¢hef lessons of PL seems to direct us along
this path. Isn't Rawls’ contention that justice f&8rness is precisely something culturally
contingent? This will be a central topic of the nelxapter, but we can immediately state that if we
draw a distinction between the ‘content’ of justee fairness and the justifiability of social and
political arrangements to individuals, things agssl clear cut. If, as Rawls believes, ‘justificatio
is addressed to others’, it might be the case ithdifferent contexts, and for different persons,
what makes a social practice justifiable will charfgee part 11l in the next chapter and chapter 3
for further elaboration).
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not necessarily wrong, either, but as | have ttiedshow, they are at best
incomplete.

Note that the point | have madenist that Rawls believes that existing social
and political practices are irrelevant when we wanprovide the content, scope
and justification of first principles of justice h&re is good textual evidence that
he believed political philosophy to be groundedhie world as we see it or not at
all', to paraphrase Rawls himself. But the deepe@estion that remains
unanswered once we have conceded that much i gquntply, why? What
remains to be seen wghy facts (such as those concerning the featuresisfirex
practices) should matter at all when we providet@or scope and justification to
first principles of justice. | have intimated theseems unlikely that the answer to
this question can simply be methodological. In ptlierds, it seems unlikely that
the reasons that led Rawls to ground the conteonpesand justification of his
principles of justice in existing practices can giyrbe one of method. Ultimately,
the crucial point is whether we believe that ittihe ‘method’ that drives the
adoption of certain principles of justice (and theection of others), or
independent moral arguments that push us to adogiven methodological
orientation, such as practice-dependence. It saeetisively more plausible, in
my view, to believe that moral arguments, not sympkthodological ones, must

be presented when moral conclusions are reached.

Conclusion

In this chapter | have explained and then critidizme of the most original
interpretations of Rawls’ work that has appearedhm past few years. James’s
interpretation sees the continuity of Rawls’ wotkough a commitment to
practice-dependence. Practice-dependence is tleetidg principles of justice
depend, for their content, scope and justificatiom,the nature of the practices
they address. In turn, this explains why Rawlstinational and domestic theories
are so starkly different in the agents they seeelgvant and the conclusions that
they reach. If Rawls, as James maintains, is cactstg justice for existing

practices, the differences between the domestidtanchternational in Rawls are
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mainly explained by the fact that the two practibesaddresses have a different
nature, point and purpose. While this reading mtesia conceptually coherent
reconstruction of Rawls’ work, | have maintainedttit is unable to explain its
very foundations.

In order to do so | have challenged the textuapsuphat James provides for
his reading. Rawls’ methodological remarks on tlemative independence of
different types of practices (such as institutianthin the basic structure) and on
how to match principles and practices (when he centson the inadequacy of
utilitarianism) are all premised on broader morgiuanents. The first is premised
on the constraints that non-basic institutions mrespect within the basic
structure, and the second on the moral relevancedwiduals. In turn, these
remarks highlighted the main problem with a puragthodological interpretation
of the continuity of Rawls’ work, namely: why shduRawls be committed to the
method that James attributes to him? Since theadetbgical commitment has
important moral consequences, there is simply np afa@scaping the conclusion
that it requires a moral justification.

In the following chapter, | will suggest a readimighe Rawlsian enterprise as
a search for public justification. The latter regpill provide both the basis for a
fuller interpretation of the continuity of Rawls’ark and will place the relevance
of existing practices within a framework based be liberal idea of respect for
persons expressed by a commitment to a shared artidally acceptable

justification of social and political arrangemetaghem.
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CHAPTER 2

Rawlsian Liberalism and Public Justification

This chapter has two objectives. One is to provadeeconstruction of Rawls’
work based on the liberal idea that basic socidl @alitical arrangements should
be justified to those who live under them. Thisoretruction has itself two
distinct functions within the architecture of thénapter: it provides some
background to the Rawlsian corpus prior to the igabbn of LOP and more
specifically on how it evolved fromiJ to PL; and it highlights the centrality of the
justification of social and political arrangemerits individuals, an aspect of
Rawls’ thought on which | have insisted in the jpoeg chapter. The second
objective of the chapter is to set out in greatdrill the idea that best captures the
Rawlsian commitment to the justification of basocigl and political institutions,
namely the idea of public justification.

In sections | and Il of the chapter | present Rawlsmestic political
philosophy as being defined by the search for aeshand mutually acceptable
basis for the justification of the political ordém.TJ, Rawls developed the idea of
the social contract and, through the original posijtprovided one of the most
compelling accounts of political and distributivesijice in modern liberal theory.
Yet TJ also put forward a peculiar and idealistic pictofehow a society could
‘hang together’. A society effectively regulated joggtice as fairness is a well-
ordered society, a society in which stability isvays stability for the right
reasons. A well-ordered society that is stablettierright reasons is a society in
which there is a moral consensus upon matters sic jastice and in which
citizens have a shared and mutually acceptablealgtamt from which to justify
basic social and socio-political arrangements @ amother.

Unfortunately, the idealistic picture of moral census and stability for the
right reasons provided byJ was based on citizens’ shared belief in a Kantian
conception of their moral nature. And, accordingthe Rawls ofPL, this was
clearly an implausible assumption. Imagining pesstm be united by the same
comprehensive conception of liberalism is simplyplausible given the results

produced by human reason in the context of freditutisns that TJ itself
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recommends. Justice as fairness, seen as a compraheonception of justice, is
incapable of generating its own support, and $ondapable of being stable for the
right reasons even under the most favourable cistamees one can imagine: the
fact that citizens might endorse it as the norneativiterion ordering the basic
structure of their society. In order to renew h@nemitment to a shared and
mutually acceptable basis for the justification ledisic social and political
institutions, Rawls developed a new series of idbas paraphrasingL, ‘were
not needed before’. Justice as fairness becomeditacgd conception of justice,
and stability for the right reasons is based onowaerlapping consensus. The
Rawls of PL also addressed the issue of the legitimate ugmldfcal power. In
TJissues concerning the legitimate use of politgmaler are not developed at any
length. Instead, ifPL, Rawls stresses that the nature of political powelways
coercive and that the citizens of a liberal demogranight be faced with
(bounded) disagreement on the right, not simply gbed. In order to address
these issues Rawls developed a conception of galliegitimacy. Even when it
comes to political legitimacy, the basic idea comee by Rawlsian political
philosophy is that we should always look for a sldaand mutually acceptable set
of reasons that justify the use of the collectivaver of the citizens over one
another.

Section 1l takes up the second objective of thaptér, to further investigate
Rawls’ attempt to find a shared and mutually acalelet justification of the basic
social and political institutions of society. | rtathat such goal (of finding a
shared and mutually acceptable justification) caneffectively captured by the
idea of public justification, and subsequently exgpdive features of the idea of
public justification itself: a) its grounds; b) tmetion of justification it employs;
c) its method; d) its scope; and e) its relatiopshkith the analysis of existing
practices. In articulating what | see as the maatdres of the idea of public
justification, this chapter also provides the trdinion between chapter 1 and
chapter 3 of the thesis. In the first chapter ticd@ed the interpretation of Rawls’
work provided by Aaron James. | have maintainet iisaview of Rawls makes it
impossible to portray the latter as a liberal cottedito the justification of social
and political arrangements to individuals, becautsedoes not provide a
sustainable interpretation of Rawls’ commitmentthe importance of existing

social forms. In section Ill of this chapter | shtivat it is precisely when we take
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Rawls’ commitment to public justification serioustitat we understand why
existing practices matter in his philosophical feamork. Section 1l also
addresses the scope of the idea of public justifnalLOP extends some of the
toolkit of PL to international society, yet, as many liberalnsopolitans claim, it
might be perceived as doing so only imperfectlyeductantly (if at all). In the
final section of the chapter, | argue that publistification has universal reach.
But, crucially, | claim that it is only the methaxf public justification that is
universal, not its content. By setting out the ididton between the content and
the scope of public justification | set the stagedhapter 3’s critical examination
of liberal cosmopolitan attempts to extend justisdairness to global politics.
Before starting my exposition, allow me one cawaat one clarification. The
caveat is that this chapter sets forth a recornstruof Rawls’ passage frofJ to
PL, but does not provide a sustained argument abatiréconstruction being the
most accurate one. (For a different view, see Wi, 20102° My aim in this
chapter is simply to highlight one component oftsiory, namely the continued
attention in the Rawlsian corpus to the idea otfling a shared and mutually
acceptable justification for basic social and pecait arrangement$ The

clarification |1 would like to make regards the way which | present the

31 will not address in any detail the alternativew of Rawls’ political turn offered by Weithman
(2010). According to Weithman, the essential takithe political turn is to provide a different
solution to the collective action problems posedldrge-scale political societies and to provide
such solution without imagining what he refers oaaHobbesian sovereign (2010: 7). Rawls,
then, is looking for an account of stability that‘inherent’ rather than ‘imposed’ (2011: 44ff).
Weithman also contrasts his reconstruction with twha calls the ‘basic view’ (2010: ch. 2).
Finally, he rejects the idea, which | develop ictem Ill, that Rawls’ liberalism is guided by
respect for persons (2010: ch. 11). | agree withthdean that the basic view is wrong: the
political turn is motivated by the problem of sfidki | am less sure that the basic view as
Weithman describes it is as popular as he main(ais for example Cohen, 1994, and Freeman,
2007c, for authoritative understandings that do cwtespond with the basic view). | am also
unconvinced by the idea that inherent stability eegbect for persons are not compatible. In the
end, the good of inherent stability is not simptggiical, but also deeply moral. My claim, then, is
that the idea of inherent stability can be oneatiife way of expressing the relationship between
citizens and political institutions. | see no raaso reject the claim that the appreciation of this
state of affairs presupposes some idea that peesento be respected and that this entails them
being owed a justification for basic social anditpd! arrangements.

1 Furthermore, even if the reader is not entirelpwioced by my account here | believe the
overall argument of the thesis remains valid. Thesis deals with the continuity of Rawls’
domestic and international theory. Strictly spegkiwhether there is a strong form of continuity
betweenTJ andPL is not a problem | must necessarily resolve, deadt not a problem that forms
part of the enquiry | am conducting. If we can assuthat, at least in Rawls’ eyeBL and
successive writings represent his final statementhe content and justification of his domestic
theory of justice, then the coherence of Rawls’ dstic and international theories is not premised
on the continuity betweenJ andPL. For a view that denies the continuity betw@dandPL, see
Ackerman (1994).
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progression of ideas in the chapter. Conceptudily,correct way of presenting
one’s results would be to start with the conclusione wishes to draw and to use
the body of the text in order to provide ‘evident®’ the desired conclusion — in
this case, the elaboration of the idea of publstification. However, the notion of
public justification itself relies on the developmbieof Rawls’ ideas. A more
reconstructive approach, one that starts from tements of Rawls’ work and
then explains the meaning of the idea of publitifjgation is, in my view, more

fruitful.

I. TJ and the problem of stability

TJis often praised for the argumentative strengthtle intuitive moral appeal of
the conception of justice that it presents. Yetmwview, the most intriguing and
at the same time idealistic elemenftldfis to be found in the basic idea of how a
society should hang together. This is, in Rawlan® the idea of a well-ordered
society. A well-ordered society achieves what Rawals stability for the right
reasons. This is not stability driven by politicaimpromise, nor stability obtained
through the coercive use of political power. Ratitezntails a deep form of social
unity: it is based (as we will see below) on eves/gossessing the same
comprehensive conception of justice based on theeva autonomy. This moral
consensus on a conception of justice also imphasd fundamental aspect Tl

is that citizens of a well-ordered society havehared and mutually acceptable
standpoint from which to judge and justify the shayg their basic social and
political institutions. This, at least ifJ, is Rawls’ argument. However, as we
shall see, the idea of reasonable pluralism crgatddems for this happy picture.
If we take reasonable pluralism seriously, the taat all should support the same
conception of justice (for comprehensive reasossgn unreasonable ideal. It is
unreasonable, because even in the best of fordeesaiditions it cannot sustain
itself. What makes social unity of the type Rawlagines inlJ a worthy ideal —
that is, the fact that it is achieved in a coniextvhich the basic freedoms of the
democratic tradition are protected (see Cohen, 19%so makes it unlikely that

such social unity will persist. By stressing therttes of a well-ordered society, of
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stability for the right reasons, and of normatiemgensus, | hope to show that the
idea of a shared basis for the justification ofi@oand political arrangements is

part of Rawls’ philosophical enterprise from tharst

[.1 TJand the well-ordered society

According to manyTJ presents an attractive ideal of society as a fofrsocial
cooperation between free and equal persons. Itreecine basic rights and
liberties familiar from constitutional tradition drgives them priority over the
claims of the general good. It provides a deferfcequality of opportunity that
shows how the initial starting points we have ie social world are morally
arbitrary and should not determine the likelinelssur success in life. It defends a
vision of economic inequalities that are justifaldinly if they are to improve the
lot of those who fare the worst and in so doingspngés a vision of economic
efficiency that is not based on individual greed on reciprocity and solidarity.
No doubt these are considerable achievements. &baps Rawls’ work, even in
TJ, provides a more encompassing and even moretateacoral ideal.

Rawls’ TJ projects a vision of society in which the persoinaédoms of all
individuals are not simply defended against the sgagy of coercive
intervention by the collective, but are foundedtba reasoned agreement of all
free and equal persons that participate in sociaperation. The normative ideal
that Rawls presents ifhJ does not limit itself to the content of the prpleis of
justice but extends to the way in which we imadime society governed by those
principles. A society that adopts justice as fame not simply regulated by it,
but structured according to its principles in ayvpeculiar sense. According to
Rawls, principles of justice specify fair terms sbécial cooperation. Social
cooperation is not ‘merely socially coordinatediast ... social cooperation is
guided by publicly recognized rules and procedusdsch those cooperating
accept as appropriate to regulate their condugtFR 6).

The society imagined imJ is ‘effectively regulated by a public conception o
justice’. According to Rawls this means that itaisvell-ordered society. To be
termed ‘well-ordered’ conveys three essential eledor Rawls. First, it is a
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society in which ‘everyone accepts, and knows thadryone else accepts, the
very sam&... conception of justice ... moreover, this knowledgemutually
recognized: that is, people know everything theyidnow if their acceptance
of those principles were a matter of public agreem@IAFR 8). Second, the
basic structure complies with the conception otigesthat is publicly known.
Third, ‘citizens have a normally effective sensgustice, that is, one that enables
them to understand and apply the publicly recoghipeinciples of justice’
(JAFR 9). Eventually, according to Rawls, ‘in a weldered society ... the
public conception of justice provides a mutuallgagnized point of view from
which citizens can adjudicate their claims of pcdit right on their political
institutions or against one anothefAFR 9).

The ideal of social cooperation presented by Rantails a certain normative
consensu$ between all participants on social cooperationwirich everyone
possesses a similar if not identical sense ofgestNormative consensus is not
simply agreement on the shape the basic struchoeld have, but also on the
reasons that lead each and every person to behatgustice as fairness is the
best way to organize social cooperation betweendral equal citizens.

Why does Rawls emphasize this ideal of normativesensus? A normative
consensus of a moral nature concerning morally domehtal ideals is important
and desirable for at least four discrete reasoimst, Fhe stability of a society’s
allegiance to a conception of right and the conftyraf its institutions to such
conception is greatly enhanced by the presence wbrenative consensus on
matters of basic justice. Second, ‘assuming thatmeoof justice are not
motivationally inert, consensus on them increasesak trust and harmony,
supports social peace, simplifies decision-makingguces monitoring and
enforcement costs ... and ... reduces alienation framlip choices because
citizens embrace the norms and ideals that guidsetithoices’ (Cohen, 1994:
1516). Third, moral consensus on norms of justicekes possible the

reconciliation of individual plurality with socialnity. It helps create a society in

> Here in the text ofJAFR Rawls includes, crucially, the term ‘political’, hich already
incorporates the solution to the problem addregsd?l. For reasons of presentation | omit the
term. This should not substantially change theneadfia well-ordered society as viewedTih

' Here | follow Joshua Cohen’s reviewRE (Cohen, 1994).

" In this part of the chapter | follow Joshua Colsetreatment of what he calls the internal
problem ofTJ.
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which the personal freedom and autonomy of citizensot understood as being
in opposition to social and political institutiorsyt is founded on their existence.
Fourth, when a moral consensus on matters of pasiice is achieved, a basic
form of mutual respect is possible. When moral eosss is reached, ‘each offers
as reasons for a decision only considerations tiia¢rs who are subject to
political power take as reasons, and state powexecised only within the
bounds set by these reasons’ (Cohen, 1994: 1517).

In sum, a well-ordered society, one that achieviabilgy for the right
reasons, is based on the willing support of its lens and their social unity is, in
turn, based on the fact that they share the sameTJj comprehensive)
justification for the conception of right that ordeheir political community. Such
a well-ordered society that is stable for the riggdsons presents a case of moral
consensus on matters of basic justice where ctibawe a shared and mutually
acceptable standpoint from which to justify thepshaf basic social and political

arrangements.

1.2 A problem of stability?

While consensus clearly is (at least for Rawls)keairdble feature for a political
society, we must be careful in declaring, ipso da¢hat any route toward the
latter is acceptable. All of the virtues of consensve have laid out in the
previous paragraph take for granted something itaptrthat the consensus we
are dealing with is not reached through maniputatioculcation or force (see
Cohen, 1994). Social trust, mutual respect and nudhgr values cannot be the
historical result of the use of power. At leastistls not the means by which
Rawls believes, from a normative point view, a gdde and lasting consensus on
matters of basic justice should obtain in a libel@nocratic society. Only under
conditions that make individual and collective Hehation possible can a
normative consensus be called ‘free’ and not a fofrmposed uniformity (see
Cohen, 1994). And this is where we can start tcetstdnd the main problem that
justice as fairness must face. If consensus i®tadhieved in the correct way, we
know that it must come about in conditions of frgersonal and collective
deliberation. Such conditions, in order to be epantially realized in society,

require the protection of certain basic associadive expressive liberties. But, in
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turn, such liberties are historically associatedthwluralism concerning moral,

religious, and philosophical views. So, the problBawls needs to address is
whether, in a context of pluralism created by thetgrtion of basic associative
and expressive liberties, normative consensus sticgican be achieved and be
stable.

Rawils’ initial solution is presented in part 11l ®fl. According to Rawls, a
conception of justice is stable if, once it hasrbadopted as a regulative ideal for
the basic structure, it can come to generate its swpport. Stability for the right
reasons comes about when ‘the forces that supipare iprimarily its members’
moral motivation and their sense of justice’ (Freen2007c: 244). Rawls’ initial
case for the stability of the society regulatedustice as fairness is based on two
fundamental arguments. First, that in the societulated by justice as fairness
those who live under it can come to develop, byradgal process of moral
learning, a desire to support just institutionsisTdrgument is meant to show that
there is nothing in human nature that makes thieilyaof justice as fairness
impossible. Second, Rawls tries to show that tgertgust institutions is not only
right and possible according to nature but als¢ giawhat is rationally desirable
for persons: the development of their sense ofgeiss thus congruent, to use
Rawls’ famous term, with their good.

Now, in a context of pluralism — that is, the tygfecontext that emerges once
basic expressive and associative liberties areegied — both arguments seem to
face significant challenges. | will focus here dmwde faced by the second
argument for stability — that is, for congruence.

One of the basic arguments for congruence mamthiat, as free persons, to
act according to principles of justice and to egpreur human nature are one and
the same thing. What Rawls maintains, and his aegiifior congruence is meant
to show, is that a conception of right (the samédact, for all persons in society)
can take centre-stage in persons’ motivationaksetthat it can be a regulative
ideal even for individuals with differing concepi® of the good. But how can
that be possible? Here Rawls states that to acrdiog to a conception of right is
the same thing as to express our nature as autarsomoral agents.

In short, what needs to obtain for the societyustice as fairness to be stable

along the lines presented in part llITaf is that:
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members of a well-ordered society will develop aaaption of their

nature as free beings, will regard the expressiothat free nature in

their own conduct as a fundamental good, and witlasstand ... that

such expression requires acting from the principfgsstice that would

be chosen in the original position, giving thoséen@ples a special

regulative role. (Cohen, 1994: 1519)

This would happen, ideally, because persons comealze that to act according

to principles chosen in the original position isically the same thing as to act
from rational principles that we have given to @lwves. Other motivations and

conceptions of the good, while not necessarilytioreal, cannot have the same
pedigree. In the original position we are represeéras free moral persons, so to
act from principles chosen in the original positisnbasically to vindicate our

nature as those free moral persons.

Clearly, however, the fact that our representatiorthe original position
expresses our moral nature as free beings is e&emapon which persons are
bound to disagree. Persons will reasonably (toautsgm we will explain later in
greater detail) disagree that the original positexpresses our nature as free
beings. They will also reasonably disagree thata asatter of fact, our nature
must be understood to have such moral contently, gstrsons will reasonably
disagree that the respect for such nature showialyalhave a regulative role.

This creates a problem, because it means, amoeg thihgs, that even in the
best of foreseeable conditions — that is, evendfety adopts justice as fairness as
its conception of justice — that very same societlynot be able to remain stable
for the right reasons. Persons who live under frestitutions come to have
different conceptions of their moral nature, bath ¢ontent and its regulative
force, and hence the case for the stability ofigaesas fairness cannot be based on
the congruence argument: we cannot assume that fooen principles of justice
expressing ‘our’ nature as free moral beings ig pérour’ rational good. If
stability for the right reasons cannot be achieweldat are the consequences for
the society off J? Stability for the right reasons requires for Ravelt least irTJ,

a deep form of consensus on both the conceptiqustite that orders society’s
basic structure and the (comprehensive) reasondeha citizens to enduringly
support such a conception. This consensus is deeaube it requires that all

members of society possess the same sense okjbstied on the Kantian ideal
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of autonomy. InTJ the ideal of public justification is realizablelpmy assuming
a very strong common ground between citizens.

Here, | believe that the relevance of the idea adhared and mutually
acceptable basis for the justification of basiaacand political arrangements can
be fully perceived if we analyse how Rawls readtethis problem in part Il of
TJ. The common ground citizens are supposed to shdigis a very Kantian one
and resonates strongly with the modern liberaliticad It could have been easy
for Rawls to accept, perhaps, that the ideal ok#-erdered society that is stable
for the right reasons should be side-stepped, laaidthe idea of finding a shared
and mutually acceptable basis for the justificatsbrthe political order should be
forsaken and replaced by a (comprehensive) libgistification based on the
values of moral autonomy as expressed by a Kaintignpretation of justice as
fairness. Instead, iRL, Rawls addressed the issue of pluralism more geéjd
argued that a well-ordered liberal society stalde the right reasons is not
possible if we are committed to a comprehensiveception of liberalism. In so
doing, he traded what he saw as the most compegllstgication of a conception
of justice for a modern liberal, with one that wagpable of successfully gaining
the willing support of all reasonable citizens oflilzeral democracy. By this
means, in my view, Rawls clearly signalled an oralepriority for his political

philosophy.

Il. A new account of the shared bases of justificaan®

In PL, Rawls takes up the problem of the stability oftice as fairness and
develops a new way of understanding stability foe tight reasons. A central
element of this strategy is to transform justice fasness into a political

'8 For reasons of space, | cannot here address she &f the validity of the account of public
justification that is implicit in Rawls’ politicaturn. A number of important concerns have been
raised about this account (see for example Ba®951Raz, 1990), but | do not see how they
impinge upon the interpretive task of reconstrugtihe continuity of Rawls’ domestic and
international theories of justice. They might, b, affect our evaluation of the liberal
cosmopolitan alternative to Rawls’ view. But, aswi# see in the next three chapters, not all the
arguments that are meant to reject such view aeeniged on accepting the content of the
arguments offered by my reconstruction of the maitturn in Rawls’ work.
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conception and to imagine a different form of sbaiaity, one based on
overlapping consensuBL also deals more explicitly with the issue of camnc

In TJ, the word ‘coercion’ does not appear in the bo@kialytical index. In fact,
Rawls is at great pains to imagine why coercivatipal power might be needed,
if at all, given that all share one and the sammses®f justice ‘all the way down’.
In PL, on the other hand, the issue of political powerich now, according to
Rawls, is always coercive power, takes a much npwoninent role. If the
problem of stability inTJ was linked to the appreciation of reasonable pkma
concerning the good, one could add that the issukegitimacy arises from
Rawls’ acknowledgment of the coercive nature ofitpal power and the
possibility of (bounded) disagreement on the riggelf. If this is correct, one of
the central issues &fL becomes this: in a context of (reasonable) plsmalihow
can we use the collective power of the state, whia@democratic polity is power
equally shared by all citizens, to decide and exdhe content of the laws by
which persons live? For Rawls, the answer to thisston concerns the issue of
political legitimacy. In short, ifPL Rawls is looking for a sounder basis for the
stability of a liberal society and an account o flegitimate exercise of state
power.

Even inPL, | believe, the issue of finding a shared and m@llifuacceptable
basis for the justification of basic social andifjcdl arrangements is crucial. The
idea of stability for the right reasons based oer@pping consensus is simply the
transposition of the goal of finding a shared, nalljuacceptable justification for
basic social and political arrangements in a cdntexvhich citizens are seen as
being more divided on fundamental moral, philosoghand religious issues. In
the same way, the test of reasonable acceptafblitthe use of political power
signals the fact that even when we vote (as weatareach full consensus), or use
the power of the state to enforce the terms ofatamoperation (as the state
claims this ultimate form of power in a politicabramunity), we should always
aim for political power to be used according tchared and mutually acceptable

set of reasons.

1.1 Stability and reasonable pluralism

In order to fully appreciate the nature of Rawlsbgmosed solution tdrJs

problems with stability we need to introduce a riamily of ideas that, as Rawls
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himself has it, were not needed before. We mustigeoa more detailed account
of the idea of pluralism, and to describe, at lsagierficially, what Rawls takes to
be the context of his enquiry L. According to Rawls, the ‘political culture of
democratic society is characterized ... by three gefiacts’ PL: 36) First, in a
democratic society there will be an enduring pisralof what he calls reasonable
comprehensive doctrines (more on this below). Séc&awls believes that the
oppressive use of state power is required in otdezliminate such pluralism.
Third, the continuity in time of a democratic regnone not divided by doctrinal
strife and hostility between its citizens, requitieat a substantial majority of the
latter are prepared to support it freely and wghn

What is a comprehensive doctrine? What makes puanalreasonable?
According to Rawls a doctrine is comprehensive whiemcludes conceptions of
what is of value in human life, as well as idedipersonal virtue and character
that are to inform much of our nonpolitical conddict the limit our life as a
whole) (PL: 175). In a free society, over time, different amtompatible
comprehensive doctrines will develop: this is taet fof pluralism. What is more,
such pluralism is, in Rawls’ view, not a mere aeadnor something to be
regretted. It is the result of human reason undeg fnstitutions and generates
conceptions of what is of value in life which am@ simply incompatible but also
reasonable. Reasonable pluralism and pluralisnuels are not the same thing.
The fact that persons tend to disagree becauseinsbance, they represent
different class interests, is not what Rawls mdayseasonable pluralism. The
latter describes disagreement concerning fundarmnemsgal, philosophical and
religious ideas which stems from what Rawls cdftls burdens of judgment.
Rawls holds that: a) citizens of a liberal demograre reasonable when, among
other things, they recognize the burdens of judgmend b) that reasonable
comprehensive doctrines are comprehensive doctnielelsby reasonable citizens.
The fact of reasonable pluralism is, then, chareetd as the development and
endurance of different and irreconcilable reasamatdmprehensive doctrines
under free institutions.

How can citizens (seen as free and equal, reakoraadd rational) who
disagree on fundamental moral, philosophical anligioes questions come to

19 Rawls assumes that such facts hold Ree36).
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agree on one and the same conception of justicehfar society? This is the
problem of stabilit§’ highlighted in previous pages. We know tiidls account
of stability is, according to Rawls’ own view, umsessful. It cannot fully take
into account the fact of reasonable pluralism. 8@ ban Rawls proceed to solve
this problem?

Rawls’ reply requires the elaboration of what laéisca political conception
of justice. A political conception is political mvery peculiar sense. According to
Rawls a conception of justice is political whenitay freestanding, that is it can
be presented without presupposing the endorsemdntany particular
comprehensive doctrine; b) it is restricted todbenain of the political (it applies
to the basic structure of society); c) its mainaslere drawn from the public
political culture of society. All three features afpolitical conception of justice
are meant to reduce the scope of disagreement &éeteigzens. Its freestanding
nature implies that persons believing in differeeasonable comprehensive
doctrines can endorse the political conception evthHforsaking their non-public
reasons. The restriction to the basic structurdi@sphat the political conception
does not address the private and associationabflifatizens (it does not dictate
their conduct in those domains, but it does of sewonstrain their associational
lives). The fact that its main ideas are drawn fribra public political culture
assumes that such ideas are widely available aackdlas they represent ideas
implicit in a common political tradition for all izens. In light of these new ideas,
Rawls states that justice as fairness — more migcishe way in which it is
presented iTJ— is a comprehensive doctrine.

Many conceptions of justice can be political inWRa sense. But only a
subset of them can also be liberal (B¢e 5-6). All liberal political conceptions
share three basic features. Firstly they specifigteof basic rights, liberties and

opportunities that are familiar from the historyaminstitutional democracy. Rawls

2 More precisely, as we have seen above, the probfestability ‘involves two questions: the
first is whether people who grow up under justitntbns ... acquire a normally sufficient sense
of justice so that they generally comply with thasgtitutions. The second question is whether in
view of the general facts that characterize a deawyts public political culture, and in particular
the fact of reasonable pluralism, the political @gption can be the focus of an overlapping
consensus’KL: 141). This presentation of the problem of stapik the same as ifJ, but inPL,
Rawls’ reply to these two questions has shifted: pnevides a different account of moral
psychology and replaces the idea of congruencetivthidea of an overlapping consensus. In this
thesis we have dealt mainly with the second patti@froblem of stability — one reason being that
the congruence argument makes the deficienci@g'sfaccount of stability more apparent.
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does not provide a complete list, but central ®séhfeatures of a constitutional
regime are the associative and expressive libettied make a normative
consensus on justice both desirable and diffi¢teéedom of speech, freedom of
conscience and association, freedom of occupatidrsa on. Secondly, all liberal
conceptions must specify an ‘assignment of spegiarity to those rights,
liberties, and opportunities, especially with regpe claims of the general good
and of perfectionist valuesP(: 5). Thirdly, all liberal political conceptions rsu
specify adequate measures to ensure that all cka effective use of their basic
rights, liberties and opportunities, and that thase not simply formal. But, as
Rawls goes on to say, ‘[tlhese elements can berstwbe in different ways so
that there are many variant of liberalism®L( 5). Among liberal political
conceptions of justice, justice as fairness exgessparticularly egalitarian form
of liberal conception. It does so because: a) dtqmts the fair value of the
political liberties; b) it promotes fair, and notmgly formal, equality of
opportunity; and c) because it endorses the difta¥gorinciple.

Having introduced the idea of a political conceptif justice we can now
provide Rawls’ answer to the question of stabiliy. well-ordered liberal
democratic society can be stable if all citizensjided by their reasonable
comprehensive doctrines, can come to support thee gelitical conception of
justice from within their own framework of reasor§.this occurs, then an
overlapping consensus on justice obtains. An oppity consensus is not a
compromise between existing reasonable compreherdetrines in society.
Rawls is clear that that would make it ‘politicalthe wrong way’. Rather, Rawls
believes that by first developing a political copiten of justice (with all the
features that are meant to narrow down disagregraedtonly then conjecturing
whether the conception can gain the support offfecemnt number of reasonable
comprehensive doctrines, we can arrive at a pali{flmoral) consensus on matters
of basic justice. In sum, the ideas of a politicahception of justice and of
overlapping consensus reframes Rawls’ search foshared and mutually
acceptable basis for the justification of basiciaoand political arrangements in
light of his appreciation of the problem of stalyilicreated by reasonable

pluralism.
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[I.2 From stability to legitimacy

In TJ, Rawls deals with the coercive power of the stéata problem of assurance.
His remarks feature in section 42Tf and are linked to the idea of public goods
(TJ 236-7). There he writes that ‘[tlhe need for #mforcement of rules by the
state will exist even when everyone is moved bydhme sense of justice. The
characteristic features of essential public gocetsessitate collective agreements,
and firm assurance must be given to all that thdlybe honoured’ TJ: 236).
Although in a well-ordered society the level of staons will be ‘mild’ and they
‘may never be applied’, Rawls maintains that ‘txéstnce of such devices [i.e.
coercive power] is a normal condition of human Bfeen in this caseT{: 237).

In a large-scale community, mutual trust can neexelop to the point at which
enforcement is completely unnecessary 37).

In PL, the fact of reasonable pluralism entails thaspes will not share the
same sense of justice in the same way as Rawldnetghey would inTJ. The
best we can hope for is that all will agree onghme liberal political conception
of justice and some elements its justification. Bug#re things get more
complicated. Rawls, as we have seen, presentsukigg as fairness as one
particularly egalitarian liberal political conceti. But there is more than one
liberal political conception. As long as a libegdlitical conception meets the
three standards provided above, it is a reasonatmeeption of justice for a
liberal democratic society. But, if that is correthen persons who endorse
different liberal political conceptions of justiceight, and perhaps realistically
will, ‘disagree about what counts as just withiilzeral framework’ (Estlund,
1996: 6). Although Rawls finds justice as fairn@ssthe most justified liberal
political conception of justice, other forms of pickl liberalism are also
reasonable interpretations of what justice requires liberal regime. But, if
liberals disagree about what counts as the mostonedle liberal political
conception, then, what do they agree about? Peratns endorse different
political liberalisms ‘agree that citizens sharegaiitical power as free and equal'.
In essence, Rawls’ answer is that they agree ahocbnception of political
legitimacy (Estlund, 1996: 6).

A conception of political legitimacy, for Rawls, aconception of the proper
use of political power. By legitimacy, following dathan Quong, | refer to ‘a

complex moral right' or ‘the moral power of one agd¢o impose duties on
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another agent, and also to a right of the formesnago use some degree of
coercion to enforce those duties’ (Quong, 2011:)1B8turn, political legitimacy

is just a special case of this broader definitibat tsees the state as the agent
imposing the duties and the citizens as those whauader a duty to obey the
state by following legal norms. According to Rawis, a liberal democratic
regime, the political relationship between citizéias two special features. One is
that we enter it by birth and leave it only by dedPolitical society is closed: we
come to be within it and we do not, and indeed ognenter or leave it
voluntarily’ (PL: 136)** Secondly, and more relevantly here:

political power is always coercive power backedthg government’s
use of sanctions ... this power is regularly imposeditizens ... some
of whom may not accept the reasons widely saidistify the general
structure of political authority ... or when they docept that structure,
they may not regard as justified many of the sémtignacted by the
legislature to which they are subject. (PL: 136)

While overlapping consensus is possible, Rawls @arguarantee that all
members of society will agree on the very same eptien of justice (nor that
there will be agreement on how to interpret the esaaonception of justice in all
relevant cases). Many conceptions of justice aasamable even from a liberal
point of view. But this creates a problem. We knthat citizens are free and
equal, reasonable and rational. We also know thay thold different and
incompatible reasonable comprehensive doctrinegthé&umore, we know that
they can still disagree on which interpretation libkeral justice is the most
appropriate for their society. Yet we recognizet ttégen when disagreement is
reasonable, society cannot function by way of uméygi and requires a single

shared system of lavf.So the question arises: on which bases can wee&oer

2! This is of course an abstraction. Rawls commemis ‘the appropriateness of this assumption
rests in part on the fact ... that the right of emigm does not make the acceptance of political
authority voluntary in the way that freedom of thbu and liberty of conscience make the
acceptance of ecclesiastical authority voluntalPy’:(136).

2 This requirement need not be understood simply @sctical one, though of course it would be
practically unsound to require unanimity on justisea necessary condition for the legitimacy of a
state. As Quong notes (2011: 135), we can imaganeoms to be under a natural duty of justice,
and we can further imagine that citizens are evdivided on the question, for example, of what
is the most just system of property laws. Imagingher that the state decides to enforce one
among the different (yet reasonable) system of gntgplaws that only a subset of the citizens
believe to be the correct or just one. If all thede do not share the state’s action also believed
that the state was acting without legitimacy theeytwould have grounds for resistance; at the
very least, the system of property law proposethleystate would be unlikely to be sustainable in
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other citizens in a liberal democracy? According Rawls, the answer is
contained in what he calls the ‘liberal principlegitimacy’:

our exercise of political power is fully proper giwhen it is exercised

in accordance with a constitution the essentialwluth all citizens as

free and equal may reasonably be expected to endorthe light of

principles and ideals acceptable to their commandrureason.

PL( 137)

Rawls’ liberal principle of legitimacy provides d@asdard for the use of
political power in a liberal democracy. It providgsizens of a liberal democratic
polity with a shared and mutually acceptable steshdiar the justification of the
use of their collective political power and expessshe need to make sure that
this power, which according to Rawls is the powkalb citizens (in which they
share equally) as a corporate body, can only beceseel correctly if those who
are coerced can reasonably be expected to acaeptdkons they are offered for
such coercion. In other words, the use of coerpgftical power in a liberal
democracy must follow what Rawls calls the criteraf reciprocity. The latter
states that ‘our exercise of political power is g&o only when we sincerely
believe that the reasons we offer for our politieation may reasonably be
accepted by other citizens as a justification obsth actions’ RL: xliv).
Legitimacy, in this framework, is a much weaker ngf@rd than justice.
Legitimacy only provides the bounds within whicHipeal conceptions of justice
must fall for citizens to be under a duty to follaive law. Certain laws and
policies will not be considered fully just by somiéizens, but provided they fall
within the bounds set by legitimacy, they are nbekgss legitimate and can
command the obedience of citizens.

Ill. The Idea of Public Justification

Thus far in this chapter | have shown that onéhefrhost enduring commitments

of Rawls’ political philosophy has been to findteased and mutually acceptable

the long run (no laws can survive on coercion anfyjis would then create a difficult situation in
which, by claiming that an unjust law is also igseto illegitimate, no system of property is
established thus making the prospect of meetingnéteral duty of justice even more remote than
if what many perceived to be an unjust system operty was accepted.
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justification for basic social and political institons (and, inPL, for the

justification of collective political power). In i final section of the chapter |
want to say more about the Rawlsian justificataygnmitment. | believe that the
commitment to a shared and mutually acceptabldigatton for basic social and
political arrangements can be expressed effectiaslya commitment to public
justification. In what follows, | analyse the ide&public justification in greater

detail and specify five of its central features grounds (lll.1); the notion of
justification that it implies (111.2); its methodll[.3); its scope (lll.4); and its

relationship with existing practices (11.5). Explang these features of public
justification will provide both a clarification dhe idea itself and the foundations

for exploring why and how such idea matters forarstandind-OP.

111.1 The grounds of public justification

Liberalism takes the moral standing of each andyeusividual seriously: it
embodies an ideal of respect for persons (see LamM&94; idem., 1996; idem.,
1999; but also Ackerman, 199%)In recent years, many authors have argued that
the commitment to respect for persons and theirdatg implies thatll persons

are owed a justificatiofior at least the most basic features of the malitorder*

% This claim is, in my view, general enough to belaal to most forms of liberalism and most
liberal authors. Nonetheless it is beyond the redfnihis thesis to try to justify this idea: we can
here address the basis of respect for persondeénali theory. If the reader feels uncomfortable
with the extrapolation, he can perhaps accept éreisiterpretive claim about Rawlsian liberalism;
though reducing the generality of my contentios thould not greatly affect the role it is meant to
play in the thesis: both Rawls and the majorityhisf cosmopolitan critics seem to accept the
premise of respect for persons. Here | say ‘reSpact not ‘equal respect’ because | want to avoid
the misunderstanding that ties the idea of resjpegiersons to an egalitarian conception of social
and political justice (see the conclusion for arskigscussion of this issue). | am here indebted to
Carter (2011) for this conceptual clarification.the literature it is also commonplace to refer to
Stephen Darwall’s distinction between ‘recogniti@spect’ and ‘appraisal respect’ (see Darwall,
2006). The former is linked to Darwall’s understagdof dignity and is an attribute of moral
personality generally, while the latter is a forfiju@gment of a person’s moral character. In terms
of Darwall's terminology, then, | am here referritm recognition respect. Note, though, that |
need not also endorse the same type of justificatio what grounds recognition respect as in
Darwall's work.

24 See for instance Jeremy Waldron: ‘liberalism re@stsa certain view about the justification of
social arrangements, and that this view helps wustterstand some of the differences and some of
the similarities between liberalism and other idg@ds ... liberals are committed to a conception
of freedom and of respect for the capacities ardathency of individual men and women, and ...
these commitments generate a requirement thatsplcas of the social should either be made
acceptable or be capable of being made acceptaleieety last individual’ (Waldron, 1987: 128).
See also Gaus (1996); Bird (1996); Macedo (199)st{2011); and Weithman, 2012).
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As Rawls himself stated, ‘to respect another as aamperson is to try to
understand his aims and interests from his stanti@md to present him with
considerations that enable him to accept the canstron his conductTJ: 338).
This is the defining feature of what has been leb€|ustificatory liberalism’ (see
Gaus, 1996; Eberle, 2002: 51).

Some might object that the Rawlsian political tigmften seen as an attempt
to present a freestanding conception of justicecwhitizens holding different
comprehensive doctrines will be able to endorse piienise such freestanding
conception on the idea of respect might seem tgdbiedefeating, yet for two
reasons | do not believe it to be so. The firstwashave seen in the previous
chapter, and as Larmore himself declares, is becaushout some moral
grounding the very idea of looking for a freestaigdconception of justice seems
inexplicable. In criticizing Aaron James’s interfation of Rawls, one that sees
Rawls as ‘starting from existing practices’, | hgwecisely lamented the lack of a
moral explanation to back the methodological owWtlaattributed to Rawils.
Similarly, in this chapter | have stressed the kiagding centrality of the idea of
public justification in the Rawlsian corpus and ma@pecifically how it was
precisely this commitment that lead Rawls to refaate his account of the
stability and legitimacy of justice as fairnesstherefore begs the question to
simply assume that the Rawlsian commitment to pujoistification cannot be
further elucidated or backed by some form of momaisideration. In Larmore’s
words:

we may intelligibly ask why liberalism's response [reasonable

pluralism] should be a reformulation of its prineip. Why should

liberalism become political, in the sense that Raand | intend? Why
should liberal thinkers not instead dig in theirelseand, observing
correctly that no political conception can accomatedevery point of

view, maintain that liberalism stands or falls watlyeneral commitment

to [a specific comprehensive doctrine]? (Larmore, 1999: 605)

The second reason is that to ground Rawls’ polittoan on respect for
persons is not the same thing as to ground it ipadicular comprehensive
doctrine. Respect is something that can be spddifiedifferent ways. Different
conceptions of the person inspired by differentahgshilosophical and religious
doctrines will provide different grounds to undared why respect matters (see

Larmore, 1990: 349). Respect, at least in the wawhich it is understood here
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(see Sangiovanni, 2012, for a detailed exposititw®s not require or presuppose
adherence to a particular comprehensive doctrioedoes it specify a particular

set of rights and entitlements.

111.2 The notion of justification employed

With the grounds of public justification in handeware now in a position to state
the nature of the idea of justification endorsedjumstificatory liberals. As we
have seen, and Rawls is no exception, those coetntitt justificatory liberalism
believe that respect for persons requires thefigation of social and political
arrangements to those who are subject to themwBat does it mean to provide a
justification? What makes something ‘justifiable’ a person? A traditional view
of justification tends to stress its nature as &ssentially philosophical or
epistemic enterprise seeking to get it right' (Cbans, 2010: 893). This search
for epistemic correctness — or, in everyday languéw truth — is a key feature of
the traditional account of what can be labellediorzal justification’ (see Eberle,
2002: 61). Yet Rawls believes that the model abretl justification cannot fully
express respect for persdisAs early asTJ, Rawls wrote that ‘justification is
argument addressed to those who disagree with bging designed to reconcile
by reason, justification proceeds from what alltiparto the discussion hold in
common ... mere proof is not justification [since] a.proof simply displays
logical relations between proposition$J( 508).

The idea of shared premises is essential to pubétfication. As Rawls
states inJAFR ‘[p]ublic justification proceeds from some conses: from
premises all parties in disagreement, assumed térdeeand equal and fully
capable of reason, may reasonably be expected dre sdnd freely endorse’
(JAFR 27). Public justification is not simply justifitan according to the most
accurate reasons available. Or, to put it in Raad# words:

Public justification is not, then, simply valid amgent from given
premises (though of course it is that). Valid argainis instructive in
setting out the relations between statements:intsjdasic ideas and
general statements with one another and with moagticplar

%5 For a more epistemologically informed accounthef hecessity of public justification see Gaus
(1996, ch. 8) and Eberle (2002: 61ff).
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judgments; it exhibits the overall structure of ceptions of any kind.
By connecting the elements of a conception intoirdgalligible and
perspicuous whole, it serves as a mode of expasiBBut when the
premises and conclusions are not acceptable onreflextion to all
parties in a disagreement, valid argument fallsrtshaf public
justification. JAFR 27)

Following Stephen Macedo we can say that publitification has a dual role as
it seeks ‘reflective justification (good reasonkit also ... reasons that can be
widely seen to be good by persons such as theyldieedo, 1990: 281). Public
justification acknowledges the permanent fact afrgdism and recognizes that
such pluralism is reasonable given the burdensidgment. Public justification,
then, ‘plays a representative role: mediating,fiaat, between philosophy and the
citizenry’ and in so doing ‘embodies the philosaahiimpetus toward critical
reflection in a qualified form’ (Macedo, 1990: 283)

111.3 The method of public justification

Public justification has no specific content. Irhet words, the commitment to
public justification is not a commitment to any f@ular policies or to any
particular argument to sustain such particulargiedi, but rather to the normative
constraints that are attached to the presentafi@rguments in favour of one’s
views in political life. According to the idea otiplic justification, ‘each citizen
should so discipline herself that she supports thrdge laws for which she enjoys
the appropriate kind of rationale, where what makegsven rationale appropriate
is a function, in crucial part, of the acceptapilaf the that rationale to the
members of the public’ (Eberle, 2002: 52).

However, while public justification has no pre-aefi content, the constraints
set by the idea of justification developed in thewous section determine a
method for generating such content. As we have, sggsiemic correctness is not
necessarily what makes something ‘justifiable toeat’. In a political context,
and given the role of public justification, the &pmic correctness of any
argument cannot be said to be sufficient to reqtiva those to which the
argument is addressed should accept it. If epistetorrectness is not the
hallmark of what makes an argument acceptable, evbleall we find the shared

premises that can turn our ‘proof in a ‘(publia)sjification’? In a liberal
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democratic context, no comprehensive doctrine eawesas the basis for public
justification (Scanlon, 2003). Grounding our justition of social and political
arrangements upon a comprehensive doctrine willenwak reasons unacceptable
to those who do not share that same comprehensiteree. In order to count as
a shared and mutually acceptable basis for thefipasion of basic political
arrangements, the reasons we offer cannot simphorethe fact that we believe
their content to be correct. They also have to bk @0 reach across the
reasonable comprehensive doctrines that develapileral society.

In a liberal democratic society, a shared setadiefs and experiences that
could constitute the basis for the justificationsotial and political arrangements
is hard to come by. Citizens do not believe inghme comprehensive account of
what is good or of value in life, and so we canappeal directly to their non-
public reasons in order to construct public oneg.tBen, how could we proceed?
We need a starting point, a shared set of ideasvalugs thatan constitute the
basis for public justification. Intuitively, when evaddress a certain group of
persons, shared premises that could form the lohsisreasonable argument for
the justification of social and political arrangemte will have to be found in
something to which all those affected can substalytirelate — something they
will understand and that is part of their systenthmfught. But if comprehensive
doctrines cannot fulfil this role, what remainspgecisely thepublic political
culture of a society, its political tradition as expressedmajor legal texts,
institutional practices and the ideas that haven lused to analyse them. The latter
is the only reservoir of shared ideas that canaedd=e found.

According to Rawls the public political culture af (democratic) society
‘comprises the political institutions of a constiinal regime and the public
traditions of their interpretation (including thosé the judiciary), as well as
historic texts and documents that are common kniyde(PL, 13-14). Yet such
texts and traditions of legal reasoning will undmaby not ‘speak for
themselves’. They will not provide clear guidaneetbe problem in hand. There
is no direct and uncontroversial sense in whichpgbblic political culture of a
society already contains the principles of justitat are meant to order its basic
structure. In other words, the public political towé can only provide a starting
point for our process of public justification. ,ithen, the role of philosophy,
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when it aims at the public justification of the ipichl order, to interpret these
shared premises, and to develop their content an{golitical) conception of

justice that is capable of fulfilling its sociallean a context of pluralism.

111.4 The scope of public justification

This type of reasoning can be symmetrically shiftedhe case of international
justice; that is, the idea of public justificatican be extended beyond the liberal
democratic tradition and can apply to Rawls’ untéerding of LOP. There are
two different ways in which such extension can bgied out and it is important
to note the difference between them. The firsbislaim that the content of liberal
conceptions of justice should be universally agpt@ the world at large. Justice
as fairness, or perhaps some other liberal pdlitoaception, should then be
adopted as a way to structure global politics (fmtance, by claiming that all
human beings should enjoy the same types of libdaiocratic rights). This is
not what | am suggesting. The second way, the aralbrse, is instead to affirm
that it is the method adopted by Rawls’ politichllpsophy (the idea of seeking a
public justification for the political order) th& more fruitfully universalized and
applied to a larger sphere than a liberal society.

For instance, Rawls imagines that the institutiohs decent but nonliberal
society will be structured according to a commondjconception of justice (see
LOP: 64-67). A decent society can be stable for tgatrreasons and the use of
political power by its government can be picturedegitimate. A decent society
aims at and in fact does achieve public justifmat(see chapter 3). Clearly, in
such a society the problem of pluralism might beslacute than in a liberal
society and its citizens might be united by a pdyticomprehensive doctrine. In
such a context, the content of public justificatrarght itself include elements of
a comprehensive or partially comprehensive doctiingill include them because
its public political culture, its main legal texdad their traditions of interpretation
will also include elements of that comprehensivepartially comprehensive
doctrine as well. Yet, in the same decent socigty, main elements associated
with the liberal tradition are not widely shareddaso cannot plausibly constitute

the starting point for the public justification tbfe political order.
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Some might retort that for Rawls the idea of puldiasoning is ‘characteristic
of a democratic people’ (séd.: 213, quoted in Freeman, 2007b: 220). Freeman
goes on to state that ‘the mere fact that peopke snciety commonly accept and
reason in terms of some common religion or othenpmehensive doctrine does
not make that doctrine part of public reason’ (Frae, 2007b: 220). Even if one
were to agree with Freeman, the arguments presaetedare not framed in terms
of public reason, but rather in terms of publictifisation. As Vallier and
D’Agostino (2012) correctly argue, public justifican is the genus while public
reason is the species. Public justification prosidevision of a political society
that is stable for the right reasons and in whiockitipal power is legitimately
used. The idea of public justification itself haseajer reach than liberal
democratic institutions. Yet the type of values addas that can fulfil the
requirement of public justification will vary acabing to the political contexf

Take the example of the Society of PeoplesL®P, stability is always
stability for the right reasons and not a moduenrdi. Rawls’ hope is that those
who grow under (reasonably) just institutions {irstcase the just institutions of a
law of peoples) will support them through the depehent of a sense of justice
and ‘a reasoned allegiance to those institutiorfiicent to render them stable’
(PL: 142). Reasoned allegiance is not compromise tditthy power, nor is it
agreement dictated by temporary coincidence ofdetermined material interests.
In the Society of Peoples all well-ordered peom@edorse the law of peoples as
their shared conception of justice that servesette of regulating their mutual
relations. In affirming the principles &OP, well-ordered peoples do not believe
that such law is merely the best option for thendiatated by the furthering of
their interests or required by the present distrdou of power. Rather, their
allegiance is of a moral nature. Well-ordered pes@ndorse the contentldDP.

They believe that the principles bOP constitute a conception of fair cooperation

% For instance, Rawls writes that [tJo act reasdyand responsibly, corporate bodies as well as
individuals need some recognized way of reasonimgutiwhat is to be done. This holds for
government and its citizens as a corporate bodyadswl for associations such as firms and labor
unions, universities and church&¥e say the recognized ways of reasoning of assmt$atre
public with respect to their members, but nonpublith respect to political societyand so
nonpublic with respect to citizens generallJAFR 92, emphasis added). This seems to imply
both that the publicity condition in the idea ofbfia justification is meaningful even if not applie

to liberal democratic institutions, and that thentemt of public forms of reasoning can vary
according to the political context to which theybp
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that both liberal and decent peoples can affirright of their own reasons, and
that it expresses their mutual respect. The eigimciples of LOP, in short,
constitute a focal point, a shared basis for makmgually acceptable claims
between peoples, and thus provide content to tka wf public justification
between corporate agents at the international.level

The same reasoning applies to legitimacy in theeBpof Peoples, in which
free and equal peoples have to agree on the liohitheir political autonomy.
Establishing the limits of a people’s political anbmy entails placing restrictions
on its conduct (both external and internal) and ingakise of political power in
order to render these restrictions effective. Tisisthe nature of the limited
sovereignty that Rawls imagines for all well-ordepeoples. The problem arises,
then, of how to justify such restrictions over tiaralistic constituencies of free
and equal peoples. We are therefore confronted egislentially the same problem
that we have addressed in the liberal democratitegd Or, to put it more
accurately, we are confronted with two differeralgems with a similar structure,
in which the exercise of political power needs t® fpublicly justifiable to
pluralistic constituencies. Given that the two ddnencies are not identical, the
solution of the problem will not be identical, bgiven that the structure of the
problem is similar, then the method of searchimgaf@ublic justification remains
in place.

It could be said that Rawls’ own use of the expos$ublic justification’
ties it to the idea of democratic politics. In faRawls himself declares that ‘the
aim of the idea of public justification is to spigdihe idea of justification in a way
appropriate to a political conception of justice # society characterized, as a
democracy is, by reasonable pluralis@AFR 26). While Rawls develops his
terminology by paying attention to the idea of mrable disagreement in a liberal
democratic polity, his analysis is not necessardgtricted to the latter. For
example, in a decent society citizens are seere@sntland rational. ‘Persons are
decent when they are ready to abide by the terne ddécent scheme of social
cooperation even at the expense of their own istergiven that others are also
willing to do so’ (see Wenar, 2004: 272). Decentspas do not necessarily agree
on all matters of public policy and justice. A detsociety might be less divided
on moral, philosophical and religious questionstlaliberal one, but is not a

homogenous and monolithic whole. A decent sociellybg ordered according to
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a common good conception of justice and such cdimemill, as its name
suggests, take into consideration, by definitibve, good of all citizens. Not only
is a decent society attuned to the good of alteits, and not monolithic, but the
way in which a decent society treats the dissergoofie of its members is, for
Rawls, a central aspect of how we judge the intdeggtimacy of that society. In
other words, a decent society tries to offer aethand mutually acceptable basis
for the justification of basic social and politicatrangements to its citizens by
ordering its basic structure according to a comgaod conception of justice that
takes the interests of all into consideration.hie $ame way, a decent society does
not use political power every time it meets disagrent and dissent. Thus, even a
decent society admits pluralism and sees its iatdegitimacy as based on the
(albeit partial) recognition that such pluralissmeat be simply met with the use

of state power.

111.5 Public justification and existing practices

Understanding the grounds, method and scope ofgjuistification also helps to
explain the relevance of existing practices forieghg public justification. It is
precisely the idea of taking respect for persomeggly that provides the basic
justification for the relevance of the public pm#l culture of society. In a
(justificatory) liberal framework, one whose setfderstanding is orientated
towards the goal of public justification, politidahdition is the only starting point
for the stability and legitimacy of the politicatdr. Putting the argument in a
more open form we have:
a) (justificatory) liberalism starts with the ideaf respect for persons
(although it leaves open what grounds such respect)
b) a requirement of respect for persons is thas#fication must be provided
for the political order to all who live under it;
c) however, the notion of justification employedaise that requires shared
accessible premises;
d) this in turn entails that starting points (sashcomprehensive doctrines in a
liberal democratic framework, or liberal rightsandecent society), which

are not widely shared, cannot be valid,;
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e) the only other available alternative is the mupblitical culture of society,
this being the only available reservoir of sharednpses for the public
justification of the political order.

The argument laid out this way also has an impartamough often
underappreciated, consequence:

f) achieving public justification requires the atiop of different ideas
according to the changing nature of the politigaldition of a given
political context.

| believe we can now also provide a general answére central question we

raised in the last chapter (see chapter 1, set)iowhy should existing practices
and institutions play any role when we construcé ttontent, scope and
justification of principles of justice that are nm¢do regulate such practices?
What type of argument, beyond simple methodologicaference, could we put
forward in order to justify our focus on existingcgal and political structures? As
we have just seen, a central theme in Rawls’ werklearly the justifiability of
social and political arrangements to each and epergon. According to Rawils,
public justification is addressed to others andckerquires shared elements and
building blocks. Existing social and political iftations express the content of the
public political culture. They implicitly containhared public values. In short,
they are the only shared starting point we havehis picture, the fact that the
content of principles of justice depend on the ficas they are meant to regulate
is not simply a methodological claim; it is the oway we have to tailor the
justification of social and political arrangememtsthe diversity of a pluralistic
society. The appeal to existing social and politsteuctures reflects our desire to
justify social and political arrangements to thabat are subject to them.
Continuing the argument stated above we can thetha#

g) attention to existing practices is not the restila pragmatic compromise
with reality, nor of a methodological commitment tiee primacy of
existing social forms; rather, it is required fbetvery practice of public
justification, itself based on the liberal ideal wdspect for the moral
standing of individuals.

Existing practices are a stepping-stone in the gg®cof public justification.
Respect and its corollary of public justificatiore ahemselves relatively empty

notions. By ‘empty’ | simply mean that without redece to a specific political
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tradition they cannot be action-guiding and theynwd provide us with clear
instructions on what we should or should not das lbnly when we refer to the
specific ideas presented by each political traditimat we can somehostart” to
fill the empty shell of respect and public just#ion with the substantive ideas
that are part of the public political culture offfdrent societies. In a liberal
democracy, the content of public justification deg® on the practice of liberal
democracy and on its vision of citizens as free aqdal. In a nonliberal and
nondemocratic political tradition and for all padal systems generally, the
content of public justification will depend on hosuch systems interpret the
shared fundamental ideas that are part of theitigadltraditions.

Having grasped the situatedness of public justibca one could legitimately
ask: Why should liberals be committed to the im@ace of the public political
culture in circumstances where such public politicalture expresses ideas,
values and principles that do not correlate witbeatable liberal standards? Take
the example of slavery. Why should a public pdditiculture that permits slavery
play any role in specifying the idea of justiceamy given society? We might call
this objection the ‘garbage-in-garbage-6utthallenge to the role of a public
political culture in the idea of public justificati.

This is a difficult question and an adequate repbuld take us too far from
the central concerns of this thesis. Nonetheldsss possible to provide the
general orientation that such reply could takenithe perspective of liberalism
as a political doctrine aimed at the public justfion of the political order, the
first normative task is not to show that freedonuadity, autonomy or democracy
are universal values that should be adopted bpealions and political systems
independently from their historical experience, mather to define, if there are
any, the limits that all systems of social coogeramust conform to if they are to
show their commitment to respect for persons ($d¢af 1998). As members of
a political tradition, we are certainly committeal the idea that certain ways of
organizing the social world are, in Rawls’ wordgpod in themselves’'LOP:

111). But the real question we face, when committeghublic justification, is

*"Here | emphasize ‘start’ because public justifamais not simply a mirror for the fundamentals
ideas that are implicit in the public political tire, but instead uses such ideas as shared pseemise
% | owe this terminology to Leif Wenar, who providede with the actual wording in a
conversation held in April 2012.
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whether certain ways of organizing society arelaadd that no idea of respect
for persons is even possible within them. In shibet, universality that is claimed
by Rawlsian liberalism is premised awoiding the worst rather than requiring
the bestLooking at it a different way, while it is impobkk to state what respect
for persons requires without referring to the spegolitical circumstances in
which persons live, it is perhaps easier to imagswial and political
arrangements that clearly do not respect each ey @erson and that cannot
plausibly aim at a public justification of the gaial order.

Of course, to precisely state where the line (betwacceptable and non-
acceptable systems of social cooperation) shoutitdoen is certainly a hard task,
and one that is likely to depend, at least in pcatterms, on judgment rather
than ‘theory’ alone. Yet even in this case, Rawl®P is useful in guiding us
towards a more concrete specification for locatihg relevant threshold for
acceptability. As we will see more in detail in tielowing chapter and,
subsequently, in chapter 4, Rawls’ account of depeoples and of toleration
based on reasonableness seems to signal thatféreel@f human rights and the
permitting of meaningful political participation @ndissent are important
discriminating factors in understanding whether ideas of respect for persons

and public justification are possible within ang®m of social cooperation.

Conclusion

One of the great ideals in bolld andPL was the attempt to achieve a political
society in which citizens have a common set ofgpies and ideas to make their
basic institutions justifiable to one another. Raam liberalism has always been
marked by this search for a shared and mutuallgeble justification of basic
social and political arrangements. If we were tgtoee the thrust of this
commitment to the justification of a basic struetand, fromPL onwards, of
collective political power), we could depict it, dsclaimed above, as a
commitment to public justification. The idea of fiahustification is a central
element of Rawls’ political philosophy, and in theal section of the chapter |

highlighted several important features of it. Orfetlee most relevant for our
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purposes is that public justification starts fromaed premises, and is not simply
the result of a deductive exercise from immutalias of person and society. An
important consequence of this dependence on sipaeadises is that these may,
and most probably will, vary according to the poét tradition that one is
addressing. These reflections clearly provide a wfaselativizing the validity of
justice as fairness to one particular traditiorstite as fairness starts from the
basic ideas that are implicit in the public polficulture of a liberal democratic
society. By interpreting and systematizing thesmag] it constructs a conception
of justice that is capable of attracting the widlisupport of its members and
providing a public justification of the politicalrader. Yet when the method of
searching for a public justification of politicabgety is based on different
premises — that is, when the public political crdtérom which start is not liberal
democratic — the content of public justification uslikely to yield the same
results. As we will see in the next chapter, ipiecisely this type of reasoning
which can explain why certain cosmopolitan extensiof Rawls’ theory are
inadequate, and why by paying attention to Ravdeaiof public justification we

can explain the continuity afOP with the rest of his work.
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CHAPTER 3

The Coherence of Rawls’ Work: (Rawlsian)

Cosmopolitanism and the Law of Peoples Revisited

In the previous chapter | argued that b&thand PL were, among other things,
attempts to construct public justifications for thelitical order. Chapter 2 also
concluded that the very idea of public justificatis based on a different account
of justification, one that did not rest on purelpisgemic reasons. Public
justification requires shared premises and thoseges can only be found in the
public political culture for which the public juBtiation is constructed. The latter
idea clearly relativizes the extent to which thenteot of liberal values is
applicable beyond the scope of liberal institutidhsrtraying liberalism as a two-
level moral and political doctrine, we can say ttit standard content of liberal
conceptions of justice (i.e. the standard accofifiberal rights) is closely linked
to liberal institutions. On the other hand, whahaéns universal, or at least what
claims universality, in the liberal moral doctriisethe goal of public justification.
Looking atLOP from the perspective of this division — betweeratis universal
about liberalism and what is not — best captusemiin ideas.

The chapter begins by showing how a direct extensfqustice as fairness to
the realm of global politics would clearly be impide (section I). On the other
hand, if we take Rawls’ commitment to public justition seriously, we can
explain the two main discontinuities between Rawlgmestic and international
theory (section 1l). The fact that Rawls considpeoples as the basic unit of
analysis stems from the idea that the global pyimidical culture is not equipped
to provide enough guidance on the relationships/déat individuals worldwide.
A better and more promising alternative is to stlmdm peoples and the
international public political culture, or, in otheords, the rich tradition of the
law of nations. Only by focusing on these featuréshe global order can we
justify the latter to its members. In turn, once adopt this perspective on ‘global
justice’ the non-egalitarian nature bOP also becomes more clearly justifiable.
Conceptions of justice, at least in the Rawlsiaaryst are chosen (under

appropriate conditions) on the bases of the interaisthose to which they apply.
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Peoples, as moral corporate agents, have no itdenethe relative distribution of
income and wealth and so their representativesotiGcee any given distribution
of resources as intrinsically desirable.

In final sections of the chapter (sections Il du9l | address two significant
objections to my interpretation &fOP. The objections provide critical scrutiny on
the two controversial elements bOP outlined and discussed in section Il. The
first concerns the consequences of inequalityOd®, and whether such inequality
is really compatible with the political autonomy péoples. Many have argued
that since there are no limits to the amount ofuadity in LOP, and given that
inequality affects political processes, the basigcsure of the Society of Peoples
will be inevitably skewed toward the representatdmicher peoples. While this
objection is not without merit, | claim that it fygts how Rawls understands
peoples and their interests. Peoples are not stegtan acquiring more wealth
and income, and so their propensity to influenceh&r own advantage the basic
structure of the Society of Peoples is less relethan it is often claimed.
Furthermore, even if we were to accept a diffeqgntrait of peoples’ interests
(more acquisitive, say), the only other tool auaiato neutralize the effects of
inequality on the Society of Peoples — the rediation of resources between
peoples — would have counterintuitive consequenddé® second objection
contends that even if we can explain the choicpeaiples as the main agents of
LOP (following my interpretation in section Il), thisannot really alleviate the
impression that Rawls’ theory is committed to sdioven of value collectivism.
My reply is that, properly understoodDP's commitment to peoples is simply a
consequence of its commitment to public justificatithat such commitment is a
consequence of respect for persons, and that eopl€P represent the basic
unit of analysis, not the basic unit of moral cancdJltimately, | claim,LOP
should be considered as a form of moral cosmompadita founded on the idea of
providing a shared and mutually acceptable jusiiitc of the global political

order to all individuals.
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I. Problems of extension

In this section | show how taking Rawls’ politidain seriously implies rejecting
a straightforward extension of justice as fairrtesglobal politics. The argument |
provide is not a logical refutation. Rather, | staom the interpretation of some
major concepts that are part of the Rawlsian tbakid show that we cannot

directly extend them to global politics.

1.1 A global original position?

LOP starts by imagining an international original piasi where representatives
of peoples, behind a veil of ignorance, decide whionception of justice should
determine their mutual undertakings. This starpogt, as many have noticed, is
not uncontroversial. In fact, some of Rawls’ eanligics have found his insistence
on this two-level strategy as lacking any prinaptiefence (see Richards, 1982;
Barry, 1973; and 1989: 183-9, 234-41; Pogge, 1BBsllendorf, 2002). Many
have argued that, by starting from peoples as catpagents, Rawls does not
even consider the possibility of a global origipakition and in so doing takes for
granted that some form of internationalism mustheeappropriate conception of
justice for global politics. Here | concentrate Dimomas Pogge’s famous attempt
to argue in favour of a global original positiordd so because Pogge’s treatment
of the argument is arguably the best developedhén literature. However, an
important caveat should be acknowledged. Pogdeéalizing Rawlswas
published in 1989 — that is, previous to the putian of PL, or of either version
of LOP. Since my interpretation dfOP is based on the continuity of Rawls’
international theory with, broadly speaking, the oleh of Rawls’ political
philosophy (thus including aspects of his so-calpeditical turn’), it would seem
rather unfair to criticize Pogge for something thatcould not have taken into
consideration. | accept this point. The purposthisf section of the chapter is not,
then, strictly speaking to criticize Pogge’s vienather, | use Pogge’s work as an
illustration of how the development of Rawls’ idelags made straightforward
cosmopolitan extensions of the original positiopassible.

In Realizing RawlsPogge puts forward three possible ways of extenthe

original position to international (or global) pids. The first two employ the
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original position device twice: once at the donedavel, and once at the
international or global level. According to whatdge calls the first reading (R1
in Pogge, 1989: 242), in the second original positive find representatives of
‘persons’. According to what Pogge calls the secaadling (R2 in Pogge, 1989:
243), we find representatives of states. Finallpgd® proposes his own
alternative original position (G in Pogge, 19896t} G is a fully global original
position. It is clearly distinct from R2 since in ®e find representatives of
persons rather than states. But it is also diftefeom R1 since it does not
presuppose that the original position should bdiegpgwice, first in domestic
societies and second in the global arena. Inst@a@, we start from a global
original position and then use the framework ofgim&l position reasoning in
order to decide which political structures and @pikes of distribution are more
appropriate for global politics. G, in other worgsovides a moral baseline from
which to assess the entire international architectwith its system of states and
of international institutions.

In arguing in favour of G, Pogge mentions a numbklissues that will
become central features of academic debate conge®P and global justice
more broadly, such as the arbitrariness of natignathe extent of permitted
inequalities and of how such inequalities affectbgll background justice. Pogge
should be given ample credit for the penetratingineaof his critique. | will try to
respond to some of Pogge’s objections in the fahgwsections of the chapter,
but at this juncture it is worth noting how, wheansideringLOP from the
vantage point of Rawls’ political turn, it is thery idea of imagining a global
original position on the model of G that seems [@olatic. Simply put, the
problem with G is that it is a transposition of thaginal position to global
politics which lives intact the main features ofwWRsl domestic original position,
and yet, at least frofAL onwards, it is increasingly evident that the feaswf the
original position that Pogge assumes we can gipbalre to be understood as
features of liberal democratic institutions.

Let me provide some examples. How would Rawls aesigylobal original
position? What types of ‘goods’ would representdivof persons be called to
assign? What type of knowledge would be availalderdpresentatives of
individuals in the global original position? Originposition reasoning is premised

on a precise understanding of ‘persons’. In Rawtshestic theory, persons are
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seen as free and equal. As free and equal, pessernsaid to possess two moral
powers: a capacity for a sense of justice and aagpfor a conception of the

good JAFR 19). These moral powers, ifhJ, provide the content of moral

personality (sed@J: 10-19). Yet, at least frofL onwards, Rawls is clear that the
conception of the person that provides the basishfe theory is not to be

considered as a permanent feature of persons gsange In other words it is not

a way of portraying human beings generally. As Rastates, ‘it is important to

keep in mind that justice as fairness is a politataception of justice’, and this

implies also that ‘the idea of the person, wherceigel into a conception of the

person, belongs to a political conception’ andsitbioth normative and political,

not metaphysical or psychologicalJAFR 19). According to Rawls, ‘the

conception of the person is worked up from the witigens are regarded in the
public political culture of a democratic societyJAFR 19), and hence is

emphatically not a way of confronting the deepeués of how to characterize
persons generally. The analogous task we facegjltibal level, then, is to find a
political conception of the person that can bedfagting point for conceiving of

the idea of global politics as a form of social peration between certain types of
political agents. Even if we were to grant the gmbty of this exercise, there

would be no certainty that the results would bel@gaus to Rawls’ views in the

domestic case. Rawls’ conception of persons asdineeequal is the result of his
interpretation of the public political culture ofiberal democratic society. Yet the
global public political culture is not liberal degratic (and, in fact, one might be
excused for thinking that it is precisely the fdwat the world is not a Ralwsian
liberal polity that seems to drive the reformistakzéhat guides so many
cosmopolitans).

Note how the latter problem has important conseceerfor the type of
‘goods’ that representatives of the parties wiligis in the original position. In
Rawls’ domestic theory, representatives of theigmrare required to choose
between different conceptions of justice that wodistribute what Rawls calls
social primary goods between individuals.Tld Rawls maintained that primary
goods are ‘things which it is supposed a rationahnwvants whatever else he
wants’ (TJ: 79). But, once again, frolL onwards Rawls clarifies that the content
of the list of primary goods is to be specifiedaiccordance with a conception of

citizens in a liberal democracy, not of personsegaihy. Primary goods are suited
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for ‘the normal circumstances of human life in anderatic society’ JAFR 57—
8). They are not things that it is rational to desndependently from one’s
context of life. Rather, they are ‘needed and nexuby persons seen in light of
the political conception of persons, as citizen® &ke fully cooperating members
of [a democratic] society, and not merely as hunb@mgs apart from any
normative conception’JAFR 58). A global original position would be lacking
this type of specification. It would not have aibdsurrency’, since according to
Rawls the latter is mediated by our understandirglilberal democratic
citizenship.

In this respect the problem for those who wish tobglize the original
position is rather similar to what David Miller haalled the ‘metric’ problem
(Miller, 2007: 62-8). In hisNational Responsibility and Global Justiddiller
discusses the problem of extending the idea of légwd opportunities to global
politics. The main difficulty in doing so, accordirto Miller, is that we would
lack the cultural understandings that are preswgbdsy the very attempt to
delineate what the principle of equality of opparty requires in the abstract
(2007: 65-6). In a Rawlsian framework the problemather similar. Considering
primary goods as a currency that can be distribaiszbrding to principles of
justice chosen in the original position, we needettognize that the very idea of
primary goods is dependent on the institutionalratizristics and the public

political culture of a democratic society.

[.2 The veil of ignorance and the arbitrarinespalftical membership

Original position reasoning is also premised onidlea that representatives of the
parties will choose ‘rationally’ under fair delilzive conditions. The veil of
ignorance is used as a screen for selecting th@ppate type of information that
can help representatives of the parties to deterrtheir choice of principles of
justice. By excluding ‘morally arbitrary’ featuref persons, such as class or
ethnicity, the veil of ignorance ensures that theice of the conception of justice
in the original position is a fair one. Many cosrabjans often cite Rawls’ veil of
ignorance as one of the most important buttresseleir argument against the
internationalist picture of the world order. Sutellyey maintain, being members

of a given political community cannot be somethiingt is morally relevant about
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persons. It is just a further deep form of moraitocwency in persons’ lives that
persons happen to belong to a political societyfath one could go as far as to
say that the arbitrariness of national membershiprie of the clarion calls of
cosmopolitan egalitarians (see Pogge, 1989: 24ie;&#001: 125; Moellendorf,
2002: 55-6; Tan, 2004: 27-8; and Tan, 2012: 17Zfig main point is that if we
exclude from original position reasoning, througle weil of ignorance, features
of persons’ circumstances that are arbitrary fromaaal point of view (such as
race, or social class), then we have no reasotormtclude national membership
or membership of any group for which individualsweat be held accountable. In
this picture, ‘nationality is just one further deepntingency ... one more
potential basis of institutional inequalities tlzae inescapable and present from
birth’ (Pogge, 1989: 247). In a global original pio®, then, persons would not be
represented as belonging to a political commuriiyd it is from that vantage
point that the political organization of the wordder, with or without political
communities, would have to be justified, rathentsanply taken for granted.

This argument encounters an important problem. @gedn, in order to see it
we need to investigate Rawls’ passage frédhto PL. Let us imagine that a
solution has been found to the aforementioned ssseigarding a global original
position, so we might ask how we would construee# of ignorance appropriate
to the case in hand. The central question seers tbe following: How would a
veil of ignorance for a global original positionadevith the issue of membership
in a political community?'J does not fully develop the basis for discrimingtin
between morally relevant and morally irrelevantomfiation available to the
parties (see Cohen, 1994). For instance, it waseanavhy representatives of
persons in the original position would be able tww that they represented
persons with certain moral powers but not the typlesonceptions of the good
which these persons held. This furthered the ingowasinTJ, that the distinction
between what is morally relevant and what is mgratelevant (again, from the
standpoint of the original position) was the regidlthe endorsement of a liberal
comprehensive outlook. Instead Rh:

the point of the distinction ... is to present a apion of the person
that will play a role in a political conception jofstice, and so [Political]
Liberalism underscores that the conception of the persontsef i
political ... Thus, irrelevant should not be understood absolutely,
metaphysically, or in terms of a general moral vidwt only as
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implying that a feature of a person is not impartan the purposes of

political argument — in particular, not importaot fpolitical argument

aimed at specifying the requirements of justice dasociety in which

members are understood as free and equal. (Coaea: 1523)
However, deciding what is relevant for politicabament is clearly not the same
as deciding what is morally arbitrary or irrelevaattout persons. To understand
the difference between claiming that something asatty irrelevant and that it is
irrelevant for political argument, what is crucial that the latter requires some
form of prior determination of the type of politiceontext being addressed. To
claim that something is irrelevant for politicabament cannot be established ex-
ante without reference to the political context @ihgument is meant to address.

Let me try to elaborate. If we refer to the ideguoblic justification discussed
in the previous chapter, we can recall that resfmgbersons: a) requires public
justification; b) that public justification requseshared premises; and c) that
shared premises can be found in the public palitiadiure of the political milieu
we are addressing. When we devise a global origioaltion, in my view, it
would not be implausible to start with a conceptiointhe person as being
characterized by political membership. A conceptodrthe person is a central
aspect of the process of public justification agrdvides the basic understanding
of who are the relevant addressees. A globallygitée conception of the person,
one that builds upon the global public politicalltate, would thus, | claim,
recognize that membership in political communiies defining feature of how
the vast majority of persons understand themsdbhtethe global level). Note that
I am not claiming that representatives of the parin the global original position
would know the specific political membership of $kahey represent. Rather the
point is that the existence of such membershigsuak could in the first place be
a general feature of how we see the parties. Fample, we could say that we
view them as reasonable, rational and as havinginégrest in political
membership without specifying the actual charastes of their real-life
affiliation to a given political community. This & crucial distinction, and unless
we take it into consideration we cannot respectctiestraints set by a defensible
veil of ignorance appropriately constructed (s€d: 30-5).

Once again, it is instructive to compare this lofereasoning with Miller's
arguments concerning the moral arbitrariness ofionality (2007: 33ff).
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According to Miller, national membership is cleadybitrary insofar as it is not
generally understood as being a chosen trait o$goe; but it does generate
special obligations and therefore can have a raledetermining persons’
entittements. Membership in a political communignahus be arbitrary but not
morally irrelevant. This is so for Miller becausetrevery un-chosen trait of
persons should, ipso facto, be excluded from haam@fluence on said person’s
entittements. In the same way, we can say thadisnction between what is
relevant for political argument and what is notedenot rely on whether the
element under scrutiny is a chosen trait or nowilltinstead depend on whether,
given the political conception of the person we ptausibly decipher from the
global public political culture (if there is ondjat element can be part of that
culture or not: if being member of a political commity is something that
characterizes persons in the global public politicdture then there is no reason
to exclude this type of information from a globaigmal position.

| want to conclude my discussion with a revealingptg from Rawls’ 1993
article ‘The Law of Peoples’:

the law of peoples might have been worked out bxtiag with an all-
inclusive original position with representatives alf the individual
persons of the world. In this case the questionlaéther there are to be
separate societies, and of the relation betweem,tiell be settled by
the parties behind a veil of ignorance. Offhandsitnot clear why
proceeding this way should lead to different restiian, as | have done,
proceeding from different societies outward. Alinhs considered, one
might reach the same law of peoples in either cllse.difficulty with
an all-inclusive, or global, original position isat its use of liberal ideas
is much more troublesome, for in this case we i@ating all persons,
of their society and culture, as individuals whe &ee and equal, and
as reasonable and rational, and so accordingeaalilconceptions. This
makes the basis of the law of peoples too narrow. CP: 549-50)

At first sight, one might be puzzled by the ideatth global original position
would yield the same results as the two (intermatijporiginal positions ilLOP.
Yet we should not forget that the parties in thendstic original position are
framed under the assumption that society is cl@setself-contained. They thus
cannot show any interest in the self-determinabbrtheir political community
and of their ways of life as a whole, simply bee@atigy already take for granted
that these goods are a given. The point, therhasih a global original position

the assumption that societies exist and are sé&df4aning breaks down, as it is
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precisely the matter of the type of political orgation for global politics that the
global original position tries to establish. If weant to plausibly delineate
persons’ interests we cannot exclude the idealiiag in a self-determining
political community forms part of their fundamengallitical interests. In fact, we
can say that such interest is already latently goriesn the domestic original
position in TJ and simply required no discussion given that itswaken for
granted. Not only would a global original positigield similar results as the two
international original positions ibOP, but it would also be unsustainable given
the account of toleration provided yOP (see chapter 4 for a more detailed
discussion). As | have insisted in the preceding feages, certain ways of
conceiving of persons is characteristic of citizensa liberal democracy, and we
cannot assume that we can extend such understarditige world at large.

1.3 A global difference principle?

It would appear that we can definitively put totrédse idea of a global original
position. Some liberal cosmopolitans, however, migmind us that even if we
cannot construct a global original position, thexmains the substantive problem
of distributive justice. The global order, theyintais much like a domestic basic
structure; it determines how the burdens and bisnefi global cooperation are
distributed and profoundly affect the life prosgeof individuals. This position
has found popularity among cosmopolitan liberalsthpps the paradigmatic
statement of this point of view being Charles BsitPolitical Theory and
International Relationg1979/1999), with similar accounts in works by Alle
Buchanan (2000) and Thomas Pogge (1989; 1994)niHne idea shared by these
writers is, at heart, rather simple: if there iglabal basic structure, then we need
a global conception of distributive justice in arde assess its effects on the life
of individuals worldwide. But Rawls fails to comnty the idea that there is a
global basic structure, and thus fails to acknoggethat OP or any international
theory developed from within justice as fairnesgurees a conception of global
distributive justice. Not only that, but since RaWwpreferred solution to the
problem of distributive justice at home is to regquiprimary goods to be

distributed according to the difference principb&e could further imagine that
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even at the global level, given the existence gfadal basic structure, a global
difference principle is the most appropriate resgoto the problem in hand.

Is the idea of a global basic structure sufficientontend that Rawls should
have prescribed a global difference principle?rikmot, but the reasons that can
lead us to this conclusion should not, in my viee focused on empirical debates
concerning the relevance of global institutionalistures. Part of the intellectual
dispute between those who have argued for and stgaiglobalized difference
principle has focused on whether there is a glbbalc structure in the first place
(see Freeman, 2007b; Heath, 2002; Meckled-Gar®88)2 Unfortunately for
those who are more sympathetic to Rawls’ positiast, even conclusive proof
that there is no such thing as a global basic strecvould be enough to put
liberal cosmopolitan critics to rest. And for oresential reason: a basic structure
cannot be an existence condition for a conceptibrlistributive justice. As
writers such as Arash Abizadeh (2007) and Mirianm&Zmi (2009) have shown,
the idea that principles of distributive justicequee a basic structure to be
applicable is not sustainable. The fact that wednedbasic structure to trigger
obligations of distributive justice exposes theyviglea of justice to a status-quo
bias. Problems of distributive justice arise whetloe not we have a basic
structure in place: how to distribute the beneditsl burdens of social cooperation
iIs a meaningful question even if we do not have ghme type of institutional
structure described by Rawls in his domestic theloryact, the best reply to the
(hypothetical) observation that there is no gldiesic structure is simply that we
should create one, and ensure it is organized dicgpto the correct principles of
distributive justice.

Does this mean that those sympathetic to RaWBP have no argument
against the liberal cosmopolitan idea that we sthaokept a globalized difference
principle? Not quite. The difficulty of the liber@losmopolitan position can be
grasped if we return to Rawls’ political turn. Meaclaimed above that the idea of
a basic structure cannot be considered as an eegstondition for principles of
distributive justice. So, even if we can demonstitiiat there is no global basic
structure, liberal cosmopolitans can always cldat there should be one and that
it should be organized according to their preferremhception of global
distributive justice — for example, a globalizedfetience principle. Yet what this

reply does not seem to appreciate is the problenmaiure of creating a global
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basic structure in the first place. It is not enodg simply state that we should
create ‘a’ global basic structure if we lack on@o3e who seem to favour this
solution will also have to tell us how they imagisiech a structure. Furthermore
they will also have to explain why, once this newtgated global basic structure
is in place, it should feature a globalized versabthe difference principle. These
two issues cannot be simply resolved by maintaitivag a global basic structure
and its associated conception of global distrilufiystice would have to mirror
what we normally see as justified within liberalntcracies. The difference
principle is part of diberal political conception of justice. And as we haverse
the previous chapter, the content of liberal pwditiconceptions of justice is
something that is appropriate for liberal demo@sgcinot for political systems
generally.

More broadly, liberal cosmopolitans, perhaps irepiby Rawls’ political
turn, should also consider that the philosophiask tof Rawlsian liberalism is not
exhausted by simply proposing a principle of dmttive justice. One has also to
examine its stability and whether its enforcememtld be legitimate. And on
neither count would a global liberal conceptionjadtice containing a global
difference principle fare well. For Rawls, in angliical domain, stability is
always stability for the right reasons. A sociaif/whatever kind, can never be a
just society if its members are simply coerced iobedience. But reasonable
pluralism makes an achievement of this stabilityywdifficult. Rawls addresses
the issue of stability first in a liberal democcasiociety. He assumes that such
society is closed and self-contained. His solutifam, a liberal society, to the
problem of stability is to develop the idea of dijpzal conception of justice. A
political conception of justice has three main eleteristics: a) it is a conception
for the basic structure of society; b) it is freesting; and c) its main ideas are
drawn from the public political culture of the seigi. All three features, as we
have seen in the previous chapter, serve the parpbsarrowing the terms of
disagreement between persons when it comes tootieeption of right that will
structure their society. Once a political concaptid justice is developed, we then
ask: Can it support an overlapping consensus oforedble comprehensive
doctrines? If an overlapping consensus is at lpassible, then the idea that

society is stable for the right reasons is at Igastsible. In other words, given
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favourable conditions, the idea of stability forethight reasons is not a self-
defeating one.

The first task of those who wish to extend the eohtof Rawls’ ideas
concerning distributive justice to global politidbgen, is to elaborate the content
of a political conception of justice so that théddacan be presented in a global
original position as one of the available optioos representatives of the parties.
(Here | leave aside the aforementioned difficultieseven imagining a global
original position.) A crucial component of a paldl conception of justice, in
order to be properly political, is that it must wWrérom ideas that are implicit in
the public political culture of society. But here face a startling problem: which
society? We cannot simply assume that the libeshiigal tradition is better than
all others. We cannot simply maintain that the appate political tradition, by
reference to which we must construct a politicalaaption of justice, is a liberal
one. And how can a political conception of glohsdtjce taken from ideas that are
implicit in a type of public political culture thatepresents only a subset of the
persons of the world be the focus of a global @apging consensus?

Looking at the same issue from the perspectiveegitimacy, the problems
faced by a cosmopolitan conception of global distive justice are analogous.
According to Rawls, the idea of legitimacy is link® the idea of the proper use
of coercive political power. The question for Rawdsalways: How can we use
political power in a way that is reasonably accklgtdy those on the receiving
end? However, as we have seen in the previousehapasonable acceptability
is not a description of perfectly impartial and engonal reasons whose content is
completely independent from the persons that adeeaded. So, as with justice,
we face the same problem here: what types of ageetsve addressing when
constructing a conception of the proper use oftigali power at the global level?
Can a liberal conception of the use of politicalvpo between citizens of a liberal
democracy be appropriate? How are we to satisfyctiterion of reasonable
acceptability? Rawls is clear that justice andtiegicy share the same building
blocks: their content must make reference to ideasare implicit in the public
political culture of society. But then, once agamwe face the same problem:
Which society? Which public political culture?

The point is not that these questions have no idefamswers. Ultimately one

could simply say: ‘global society’, the ‘global digpolitical culture’. But, while
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correct, this reply obscures the type of problemane highlighting here: even if
we appealed to a ‘global society’ and to a ‘glopablic political culture’ their
contents would not plausibly be considered to ipocate or mirror liberal ideas.
The global public political culture does not seenfdature an idea of persons as
free and equal citizens, nor an idea of the waoslé &ingle fair scheme of social
cooperation. Furthermore, when we look at the imdahips between persons and
the institutions that they live in, the global pabpolitical culture will not be
plausibly based on some version of democratic @gu&ut these are precisely
the elements that seem to motivate the adoptionthef difference principle
domestically. Therefore, even if we apply the sanethod that Rawls seems to
recommend to deal with reasonable pluralism domrastj we are unlikely to get
to the same conclusions in the global context.

Il. Explaining LOP’s controversial features

In the previous section | have shown that by trytimdirectly apply the content of
Rawls’ basic ideas to international society we boeind to encounter some
insurmountable problems. The content of Rawls’ sdled least if considered from
the vantage point d?L, are not plausibly ‘globalized’. They are meanatress
questions that are internal to a liberal democrticiety, not to the way in which
persons relate to each other at the global leved, dfucially, this does not mean
that Rawls’ ideas cannot be fruitfully applied begiothe bounds of a liberal
democratic polity. Rather, the more modest suggestiade above is that given
the link that Rawls’ ideas have to the politicalntext for which they are
elaborated, changing the political context of refiee will also change the content
of the ideas. In this part of the chapter, by analy the two major discontinuities
between Rawls’ domestic and international thegoresented in the introduction,
| purport to show precisely that. By thinking abtiue global political context and
its associated public political culture, we can bee the search for a political
conception of justice, its stability and its legiacy, lead Rawls to a non-
egalitarian law of peoples rather than to a gldiiral and egalitarian law of

persons.
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1.1 Recalling the Discontinuities between Rawlsbttheories of justice

In the introduction we referred to two axes of disiinuity in Rawls’ work. One
of the main goals of this thesis is to provide apla&nation for these apparent
incongruences between Rawls’ domestic and intemaili theory. To briefly
restate these two elements of discontinuity:

L1. The Loss of IndividualisnThe focus on individuals is a crucial part
of TJ. The whole idea of retrieving the contractarieedition as a strong
alternative to utilitarianism was ultimately basad the idea that the latter,
as Rawls has famously argued, ‘does not take tfferelnces between
persons seriously’ TJd: 27). (For an in-depth analysis of this issue see
Pogge, 1989: part lll; idem., 1992; idem., 2004p&y 2000; Beitz, 1979.)

L2. The Loss of EgalitarianisnA strong egalitarian concern has always
been central to Rawls’ theory of distributive jasti Such concern is
expressed in domestic society by the adoption efdifference principle.
According to the difference principle, inequalitiase justified in society
only insofar as they can be seen to advance thspects of the least
fortunate members to the social compdct part 1). (For criticism of this
specific point see Pogge, 2004; Beitz, 2000.)

1.2 From persons to peoples

PL introduced the idea of reasonable pluralism. Tatpired a revision of the
account of stability in a liberal well-ordered setgi and the elaboration of a
proper criterion for the use of coercive politipgiwer. Reasonable disagreement
on fundamental moral, philosophical and religioostdnes imposes a constraint
on how: a) we construct our conceptions of justimeywe picture their stability;
and c) we justify their enforcement. The basic pdimt emerged from our
analysis is that, in order to respect the naturé¢hese constraints, we can only
build on fundamental ideas that are already latettie public political culture.

Yet, the global public political culture does nohtain strong elements stating
that individuals are part of it as primary subjeatser does it provide enough

elements to state that it sees them as the befareciprocal obligations (simply
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as individuals) individually® Even when texts such as human rights covenants
and declarations express a concern for individuddey do so as a way of
providing a benchmark for how political communitisBould treat their own
members, not to characterize the reciprocal ohtigatof individuals worldwide
(see Wenar, 2001: 62). Globally, persons do naupgceach other as free and
equal members of a world political community, ahavould be fundamentally
wrong to force them to do so.

Furthermore, in the global public political cultutiee diversity of persons’
comprehensive doctrines, with their baggage otcameilable beliefs about the
nature of the good life, is even more radical thatihin a single society. At the
same time, note also that in the global publictall culture we find fewer
indications from which we can draw our basic idEasa political conception of
justice, and the traditions of interpretation affibain texts are less expansive and
developed. In other words, the ‘circumstances obal stability and legitimacy’
present Rawlsian political philosophy with a moi#ficult test: what keeps us
apart is stronger (global pluralism), and what patentially bring us together
(global public political culture) is weaker. This frue, especially if we believe

that one of the fundamental roles of a public pmlt culture is to provide

2 What constitutes part of the global public podticculture is, of course, bound to be
controversial. In the domestic case, when assesemgarticular domain of a liberal democratic
polity — the one that Rawls’ work addresses morteresively — we have greater confidence in
identifying the constitution and its traditions iofterpretation as the central part of the public
political culture for a particular liberal demodcatpolity. At the global level, at least
comparatively, we are probably less confident omateating these boundaries. Nonetheless there
is some evidence that the Charter of the UnitedioNat (available at www.un.org/
en/documents/charter/) and the Universal Declaratiof Human Rights (available at
www.un.org/en/documents/udhr/index.shtml) would nforthe bedrock of any plausible
individuation of the global public political culter In the same way, while the tradition of
interpreting these two documents has slowly evglweel can plausibly claim that at least four
principles are consistently located at the heathe$e two documents: a) the end of colonial rule
as a legitimate form of political relationship been different political communities; b) the limited
nature of state power over its citizenry and thk& between the legitimacy of state rule and respect
for basic human rights; c) some form of politicahtrol by the people over their government; and
d) a basic presumption against outside interfereincéhe political life of members. More
principles could be mentioned, but these seem tmd& relevant in substantiating the core of the
argument in this section of the thesis. Two furtteanarks are in order. First, these principles are
widely recognized to be conflicting unless someratit to further specify their content is provided
(the classic case being the conflict between huriggms protection and political independence). It
is thus clear that starting from the global pulplaitical culture cannot simply entail mirroringsit
contents: to do so would be to accept normativdlggk. Second, note that individuals are a
central concern in these documents, a point whiih thesis never denies: the problem is not
whether there is concern for individuals but in wbapacity individuals are seen and how such
concern is consequently expressed.
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guidance on how individuals regard each other ahdtviair cooperation means
between them, again, as individuals (see WenaG)20® put it yet another way,
the global public political culture is ‘weaker whewe analyse it from the
perspective of national public political culturedth their ideas on how citizens
individually are the primary benchmark or unit oidysis.

Instead, what the global public political culturged contain is a great number
of ideas concerning how political communities skiodeal with each other. In
other words, the global public political culturelistter equipped if we interpret
and read it using a different unit of analysis:ij@dl communities. In Wenar’s
words:

The global public political culture contains feveas about how persons

living in different societies should relate dirgctto one another.

However, the global public political culture comisia wealth of ideas

concerning howPeoplesought to relate to one another. The principles

governing relations among the members of liberal decent societies

must therefore be principles regulating conductarmobng persons, but

among Peoples. (Wenar, 2004: 273)
This fundamental shift in the unit of analysis pd®s us with a richer starting
point on which to draw, and more material for aitlegate and stable law of
peoples, notwithstanding the acuteness of globatajibm (L1). In order to
proceed in a way that is compatible with the ingbrovided by Rawls iPL,
our unit of analysis must change from persons tpaate agents (L1). The
natural choice, in international relations, woutddiates. But Rawls believes that
the history of the Westphalian system disqualiffesterm and makes it unusable
for a moral conception of international law andgbice. He elaborates the idea of

peoples: corporate agents with a moral nature iamtet powers of sovereignty.

1.3 Equality in a realistic utopia

Thus far we have only explained the idea that pEophould be the basic unit of
analysis inLOP. But why should peoples, as free and equal margbarate
agents, not select an egalitarian distributionnabme and wealth in the original
position of the Society of Peoples? An importar@nent of original position
reasoning is that its ability to provide a deteraténchoice in favour of a given set
of principles (the principles of justice) is depent] beyond the vision of agents
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as free and equal, on the depiction of their irstisréwhat Rawls calls a thin
conception of the good; s@e: 347-50). Persons have a fundamental interest in
being able to further their conception of the géitel Their representatives in the
original position know this and the desire to acgumore income and wealth (and
other primary goods) relies on the assumption thlaen one’s intent is to pursue

a self-chosen path of life, the more means availdi# better.

In the global arena we have peoples, and the reaigts of a law of peoples
will provide the content of the fair terms of cooggon among them. Peoples see
each other as free and equal, but, crucially, therdamental interests are
different (Wenar, 2001: 66). In the Society of Plesppeoples as corporate agents
do not have a conception of the good to furtherd Arere lies the crucial
distinction (see Wenar, 2006). Agents in the seda@amd third) original position
do not represent individuals, but peoples. YetRawils tells us, peoples do not
possess the same fundamental interests as peMossimportantly, peoples do
not have a (collective) conception of the goodudher, and hence they do not
see income and wealth as a means to that end. @3eoply see income and
wealth as a necessary component of their beingovéred (hence the reason
that they agree to a duty of assistance, see ahagta a fuller treatment), but
once such requirement is reached they lose intardsiving more. Equality is a
relational criterion; political autonomy, at leastRawls’ eyes, is not. Rawls’ duty
of assistance ensures that the threshold of reseumecessary for the proper
organization of all peoples is reached. In Rawldgewy unfavourable
circumstances can make an internally well-ordereclesy unachievable. Once
enough resources can be effectively directed tarsetie means for each society
to be well-ordered, then there simply is no otlpest{fiable) reason for those who

are part of that society to want more or to askenfaym the Society of Peoples.

1.4 The full picture ofLOP

In the previous two sections | have explained hitwe tontinuity of Rawls’

domestic and international theories could be estadd. The two major
discontinuities between Rawls’ domestic and inteomal theories are the
inevitable result of applying the same concepts IRalgveloped in his domestic

theory of justice in a context where the publicifpdl culture is different and
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where the agents themselves have very differertasts. In this section | show
how addressing Rawls’ international theory from tb@me standpoint also
provides, at least implicitly, all the answers tee tmain questions thdatOP
addresses and that we have so far discussed. @hespiestions concerning the
stability of the Society of Peoples and its ba#ies political conception on which
that stability is grounded, and the account oftlegicy that it entails.

LOP and its eight principles are a conception of gestor the basic structure
of the Society of PeoplesOP does not seem to address the issues of stamlity a
legitimacy directly, but its deeper structure — thay in which it is organized
around peoples and their mutual undertakings -bedpetter understood if we see
it as reflecting Rawls’ domestic theory of justicend in particular, the
development of his ideas L. Since Rawls does not provide a clear picture of
how we should linkkOP andPL, much of this section will be based on a more
constructive approach to the interpretation of m@k. Such interpretation will
show the continuity betwedPL andLOP and in so doing, will shed considerable
light on some of the apparent inconsistenciesrtiaty critics have highlighted.

PL, as we have seen, deals with two overarching sssatability and
legitimacy. It provides appropriate solutions tmtquestions: 1) how can a liberal
society marked by the fact of reasonable pluralenstable (for the right reasons)
in the long run given that its members believe iffecent incompatible yet
reasonable comprehensive doctrines? and b) howheanoercive power of the
state be legitimately used given that such power’ liberal democracy, is the
equal power of the citizens as a corporate bodyhd@y we should be at least
partially familiar with Rawls’ answers to these twoestions (see chapter 2,
section II).

PL is also based on what we can call two underlyisgumptions. Firstly,
Rawls assumed that political society is closed. pbigical relationship between
citizens of a domestic society is based on thenagBan that we enter such
society by birth and we can exit only by death. ©tleer assumption that works in
the background oPL concerns the type of society Rawls is addressitig.
assumes that its principles and arguments are Vaflida liberal democratic
society. Such society is seen as a fair schemeaderation between citizens as
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free and equal, reasonable and rational and asaatkared by the fact of
reasonable pluralism. If we ref8koth assumptions, Rawls’ theory needs to deal
with two distinct sets of issues. The first consethe scope of international
toleration: How can we articulate appropriate ménaits for the way in which all
societies, both liberal and nonliberal, can betmalily organized? The second
concerns the relation between different peoplesw Han we determine the
content and justification of a moral conceptionttican regulate the mutual
undertakings of peoples? In terms of justice, legity and stability we then face
six (related) questions:

Q1. What is an appropriate conception of justicgeafavell-ordered Society
of Peoples?

Q2. What conception of justice for the Society ebples can be stable (for
the right reasons) over time given the great dityeref comprehensive
doctrines and political traditions in internatiolsakciety?

Q3. What conception of legitimacy can justify treewf coercive political
power between the members of the Society of Peoplea way that is
consistent with the self-perception (which is rewgly acceptable) of those on
the receiving end of such coercive power?

Q4. What type of conceptions of justice is mostrappate for peoples
whose political tradition is not liberal and whqgssst may not be as marked as
that of liberal societies by a history of free ingtons?

Q5. What is the appropriate notion of stability ononliberal society?

Q6. When is political power legitimately used incieties who are not
liberal democratic?

Rawls’ answers to these questions can all be foundlOP. The eight
principles ofLOP are the appropriate conception of justice for ai&yg of well-
ordered peoples (Q1). Its principles reflect theeaaf the public political culture
from the second half of the twentieth century. Tgublic political culture of
international relations in the UN era expressesdibgre to provide a normative
basis for two important phenomena. One is the idealecolonization. The

political autonomy and the right to self-determioatof peoples, both forming the

% | use the term ‘relax’ as it is often used in eii¢intial calculus where it refers to the progressiv
questioning of the validity of a given proposition.
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backbone of Rawls’ eight principles lbOP, are part of the material that translates
the political consensus on the injustice of colbrdamination into a moral
consensus on the political independence of ceganaps. The second part of the
post-WWII consensus is the idea of human rightse TUN system embodies
(albeit imperfectly) the idea that absolute sowgsy (in its internal dimension) is
unacceptable: states, or any other group, do na &dree hand when it comes to
dealing with their constituencies. Although Rawlist of human rights and his
rationale for protecting them is debatable, humghts are squarely in place in
LOP.

Since the eight principles &fOP are drawn from the public political culture
of international society, its precepts can, hyptothdy, be adopted by all well-
ordered peoples. In a Society of Peoples, the iptescof LOP can be the locus of
an overlapping consensus in which all peoples emdtheir shared law from
within their own framework of reasons (Q2). In fadiy imagining two
international original positions (one populatedyobly liberal peoples and the
other with decent well-ordered peoples) Rawls atinoyes that all would agree to
the same principles of justice to regulate theitualiundertakings. The Society
of Peoples can be well-ordered and stable for iiie reasons because its law
does not impose a single moral, philosophical bgicais tradition. In the same
way, in the Society of Peoples, the coercive powfeiree and equal peoples is
only used according to ideas that all peoples es &md equal, decent or liberal
can reasonably accept, as these principles do nmeguppose any moral,
philosophical or religious tradition to be decisivetheir justification (Q3) (see
Wenar, 2001).

All types of societies, in order to be plausiblgitenate in the eyes of their
citizens, must be organized around four univerguirements of political
legitimacy (Q6). Such requirements specify the idéadecency: a) a decent
society secures human rights (albeit the mininsalthat Rawls calls human rights
proper); b) beyond the respect of human rightsadieties must make sure that
their laws impose bona fide legal duties; c) theens of a decent society must
be given a meaningful role in political decisioniamg (but democracy is not
required); and d) its public officials must sindgrbelieve that when they create
and enforce the laws of their society, they aréaat doing so according to what

Rawls calls a common-good idea of justice (see Wet®D1).
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No society, in order to be well-ordered, can beedasn command by force.
At the very least, a decent society requires igdstructure to be organized by a
common good conception of justice (Q4). A commondyoonception of justice
is in place if the first two criteria of decencyltholf basic human rights are
respected and if the legal system only imposes lideaduties and obligations,
then we can maintain that the interests of allzeits are at least taken into
consideration and their continued allegiance tar teeciety is not the result of
threat or manipulation. A common good conceptionusfice is a conception of
justice that is not necessarily political in Rawtigmestic sense. Decent peoples
do not possess a political tradition of free ingiiins so the problem of stability in
their own societies is not as difficult to solve iasliberal ones. In a decent
society, we can conjecture, all citizens can benited under the same
comprehensive or partially comprehensive philosggdhiloctrine. Insofar as this
is true, some form of overlapping consensus camdre readily available (Q5) as
it can draw on what liberal societies would regasdcomprehensive or partially
comprehensive reasons. Thus, in a decent soctatyility for the right reasons,
albeit different from its liberal democratic equmat, is possible.

The universal requirements of decency and the mfea common good
conception of justice are minimal requirements.yTpvide absolute constraints
on what political communities can do to their @ms and how they should be
organized in order to elicit the citizens’ endurisgpport. Such requirements
specify the bounds of toleration. But beyond tdiera political communities
must lay down more extensively the types of prilegpreasons and ideals that
will provide a fuller justification for the orgarazion of their basic structures (see
Wenar, 2001). As political traditions differ, scetiprinciples, ideals and reasons

that can serve the purpose of public justificatiodifferent contexts will change.

I1l. The first objection: The effects of inequality

In this section | wish to deal with a different ebjion toLOP. The objection |
will discuss below does not state that Ravd®P is incoherent; rather that it is
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unable to achieve the goals it sets for itselfwashave seen, ibOP peoples are
not interested in acquiring more resources. Thiglaaxs why they do not see
egalitarian principles of justice as appropriatéhi@ second original position. Yet
peoples are clearly interested in their self-deteatron. The basic criticism of
LOP that many thus levelled (even those most sympathetiOP, see Miller,
2006; 2007) is that, given the inequalities that léely to develop in the Society
of Peoples, there is no way to guarantee thatitte principles ofLOP taken at
face value can guarantee the self-determinatiorpenfples. If differences in
wealth and income can affect political institutiod®mestically, the critics
maintain, surely they will have the same effectgha international arena. The
best reply to the latter objection is in my viewofeld. First, we can go back to
the interpretation oEOP we have provided in sections Il and Il of thisapker
and note that given an accurate representationeoplps’ interests (as Rawls
understands them), the problem we face in the SooiePeoples is less acute
than is maintained by its critics. Second, givee ihternationalist outlook
embraced by OP, the real problem with the ‘effects of inequaldjection’ is

that the only credible alternative to Rawls’ saatlyields counterintuitive results.

[ll.1 Equality inLOP
As Rawls acknowledges iMAFR ‘[t]here are many kinds of equality and many

reasons for being concerned with iIAFR 130). First and foremost, large
inequalities in wealth and income can seem espgqi@rnicious in a context
riven with poverty, destitution and sickness. lerss morally objectionable that
some may starve when others can thrive. It seemalipo@bjectionable because
extreme inequality means, concretely, that those ark starving could in fact be
saved: there are enough resources, given the eatanequality, to provide at
least some form of relief for those who are farimgrse. If, as most believe,
human life should be considered of some intrinsiti®, the unnecessary loss of
life can seem morally disturbing. Strictly speakitige idea of equality plays no
role in this type of concern for inequality (s&FR 130). The same reasoning,
according to Rawls, holds f&wOP. He states: ‘Similarly, in the basic structure of
the Society of Peoples, once the duty of assistaneatisfied and all peoples have

a working liberal or decent government, there @imgo reason to narrow the gap
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between the average wealth of different people©R 114). By this Rawls
means that in the Society of Peoples, when the diitgssistance has been
fulfiled towards burdened societies, all well-orelé peoples have enough
resources to meet the basic needs of their citiaadsto provide adequate means
for them to make intelligent use of their basidhtgy(be them liberal or decent).

A second reason for being concerned about largpuaiities relates, mainly,
to the self-perception of those who are on the hgiaside of economic wealth.
The basic idea is that, at least when placed in edticn schemes of social
cooperation, excessive differences in income andlttveean produce a sense of
diminished self-worth and self-respect in those wiave less. According to
Rawls, significant inequalities in the economic gaditical domains can often be
associated with inequalities in status and thusdamage those of lower status to
be viewed both by themselves and by others asionflJAFR 131). InLOP
Rawls writes that ‘[tjhe same would be true of bfaeic structure of the Society of
Peoples should citizens in one country feel infetm the citizens of another
because of its greater riche&dP: 114), but he then goes on to make a crucial
qualification, adding ‘...provided that those feelings are justified.QP: 114,
emphasis in original). According to Rawls that dficdtion is crucial to
understand why the domestic and international casesdifferent. In essence,
Rawls’ view is that in the international case tleelings of inferiority arenot
justified, because ‘when the duty of assistandalidled, and each people has its
own liberal or decent government ... each people sasljthe significance and
importance of the wealth of its own society foeltsIf it is not satisfied it can
continue to increase savings ... or ... borrow fromeotimembers of the Society
of Peoples’ [(OP: 114).

Finally, we can present two distinct but closeliated reasons why certain
social and economic inequalities might be wron@sBnting them together is not
without merit. In essence, they both address thgdtanding connection between
unequal distribution of social and economic resesirand unequal distribution of
power in political society. IJAFR Rawls presents them as distinct issues. The
first reason why excessive inequalities might bengr(when considering the link
between resources and power) is that they might teahe domination of one

section of society by those who control more resesir As Rawls states, when
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social and economic inequalities become large emotitey tend to lead to
political inequality JAFR 131).

The second distinct but related political problemated by inequality is that
it can alter the fairness of the public procedwssd to regulate the allocation of
resources and of political power in a social syst®awls believes that when it
comes to both markets and political elections, ssiee concentrations of
resources in few hands will inevitably lead to {h®cedures that sustain the
market and political process to be distorted. Tortmee specific, Rawls suggests
that great concentrations of wealth will tend teate monopoly power in
economic markets (thus making them less efficieak @nfair) and that the same
holds for the political process where the intereststhe rich tend to be
disproportionally representedAFR 131).

At first sight it seems strange to equate markeid political elections to
procedures. Markets are often thought of as sadasiitutions and political
elections are seen as events which decide who ¢lzoukrol the government. At
the same time, and without denying these charaetens, we can also consider
both markets and political elections as procedufrease see both of them as
systems of allocation$/arkets are then described as procedures faaltbeation
of resources, while political elections can be sasnprocedures that allocate
political power. So when | refer to procedural faiss | refer to the fairness of the
procedures for the allocation of a given good d&&.rin what follows | also adopt
the broader expression ‘political fairness’ to ceyvthe idea of procedural
fairness in the domain of the political. As we hgwst seen, Rawls refers to the
fairness of political elections as a case of pracadfairness. Yet the idea of
political fairness is broader than the idea ofrfags in political elections. Political
fairness might also include the fairness of pdditiprocedures which are not
strictly speaking electoral, such as proceduresotninate Supreme Court judges
in many democratic countries. More saliently for e idea of political fairness
in LOP should be understood as the fairness of the galliprocesses in which
peoples participate. Examples of these politicatpsses are the decision-making
processes in international institutions such asifi®©, the IMF, the World Bank
and the UN.

In LOP, as we have seen, there is no provision to preveérial inequality

between peoples becoming significant. On the dblaad, as Rawls himself tells
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us, we also know that the fairness of markets aalitiqal institutions are
generally affected by excessive amounts of inetuadiincome and wealth. So,
in LOP, how are we to get around the problem of the langgualities likely to
develop in the Society of Peoples affecting thenss of the many international
institutions and economic markets? Looking at maéional trade negotiations or
at the voting structures of certain internationedbremic institutions, there is a
clear sense that their outcome (or content) isnofetermined by the bargaining
power of the agents involved rather than by comattens of justice or fairness.
What canLOP say about these issues? Can its structure prayid#ance to
address them? Rawls is clearly aware of this pmpla LOP he writes that ‘[a]
third reason for considering the inequalities amagpgpples concerns the
important role of fairness in the political processthe basic structure of the
Society of PeoplesLOP: 114). Rawls goes on to say that even in the $ooie
Peoples fairness plays an important part in théigall processes regulating its
basic structure.

In LOP Rawls considers what he now calls ‘basic fairn&ssie states that
such fairness will be guaranteed in two waly®R: 115). First, peoples will be
fairly represented in the second original positas1the principles oLOP are
adopted from behind a veil of ignorance. SecondergithatLOP admits the
possibility of creating international institutionRawls also maintains that the
guidelines for setting up these institutions shalb be chosen behind the veil of

ignorance I(OP: 115) In other words, according to Rawls, a concern for

31 Interestingly enough, the symmetry between theniments on equality’ inJAFR and the
considerations of the value of equalityli®P breaks down at this point. lfOP Rawls only pays
attention to the idea of procedural fairness angimseto be less concerned with the idea of
domination (see also O’Neill, 2008: n22). | wouikkl to offer a conjecture regarding this latter
point before going on to describe Rawls’ treatmadrthe idea of procedural fairness in the Society
of Peoples. In Rawls’ view, given how peoples agesighed, they do not seem to be plausibly
described as aspiring to gain political influenegroother peoples, let alone dominating them. In
other words, given the general understanding oplesointerests, and that we are describing an
ideal theory scenario, peoples do not seem to Havenotivational resources to dominate other
peoples.

%2 Rawls deal with the idea of basic fairness in $lueiety of Peoples in the following passage:
‘Basic Fairness among peoples is given by theindeéepresented equally in the second original
position with its veil of ignorance. Thus the regeptatives of peoples will want to preserve the
independence of their own society and its equalityrelations to others. In the working of
organizations and loose confederations of peophesjualities are designed to serve the many
ends that peoples share. In this case the largksmaller peoples will be ready to make larger and
smaller contributions and to accept proportionddlgger and smaller returns. In addition, the
parties will formulate guidelines for setting upoperative organizations, and will agree to
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procedural fairness ibOP will not translate into a concern for inequality the

Society of Peoples.

111.2 The (alleged) problem

Taken at face value Rawls’ arguments might seemffiogent. One can take for
granted that being symmetrically situated in theosd original position is a
sufficient guarantee that the latter representplesdairly. On the other hand, as
many critics have noted, the contention that b&simess can be preserved in
international institutions, regimes and organizadios at best underdeveloped.
Given that, according to Rawls, peoples will chogssdelines for their joint
undertakings in a fair choice situation such assteond original position, how
are we to make sure, given the very high levelnafquality that is likely to
develop inLOP, that the guidelines structuring those joint utalangs will
remain fair over time? As we have mentioned ab®a&wls’ domestic theory
addresses the important connection between ineégaald the fairness of markets
and political processes. What seems to be missorg fis international theory,
then, is a similar argument. This is a legitimatestion; it is unlikely that we can
settle once and for all the design of internatianatitutions: choosing guidelines
for their establishment is only an initial stepthre long process of effectively
designing the content of those institutions, an@ttheir real implications are for
their members will be in the long run.

In other words, even if we were to assume thatcthreect guidelines were
adopted, the formal structure of an institution c&ver guarantee that it can be
insulated from a background in which differencesveflth and income are large.
It is not enough, for example, to provide equalingtrights in a democracy to
make sure that citizens have equal opportunityntimence the political process.
In the same way it does not seem to be enoughyacagtee basic fairness at the

international level, that, formally speaking, a#gples have equal rights within

standards of fairness for trade as well as cepaivisions for mutual assistance. Should these
cooperative organizations have unjustified distiimieffects, these would have to be corrected in
the basic structure of the Society of People©®F: 115).
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the statutes of international organizations (se#zB2000). These rights would
not necessarily translate into real influence. Tisisprecisely what generally
happens in formally impeccable institutions like WTO: even if all countries
have one vote and if all have veto powers over etragreements, those
agreements overwhelmingly represent the interesteeoUS, Europe and Japan

(and more recently a few other developing countries

111.3 The first reply: Taking peoples’ interestgisasly

While these criticisms are not without merit, trsyl miss their mark. In order to
understand why, let us return to section Il of tbimapter. The essential point
made there, following Leif Wenar, was that sinc@pgles as moral corporate
agents do not have a conception of the good tbdurthey are uninterested in the
idea of accumulating further wealth and income. the domestic case,
representatives of the parties in the original fpmsiknow that they represent
persons with the two moral powers (i.e. havingresseof justice and the capacity
to pursue a conception of the good). The factitidividuals have a conception of
the good to further is crucial in understanding whgir representatives in the
domestic original position want to secure the grsiapossible amount of primary
goods (among which income and wealth) for thosg tlepresent. The point is
that with income and wealth comes a greater abidityealize one’s non-public
values. In short, income and wealth are means #mgng other things, allow
persons to better pursue their conception of tloel gio society.

Yet, at the level of the second original positi®awls is quite clear that the
same is not true of (at least liberal) peoplesfait he writes explicitly that ‘a
liberal society with a constitutional regime does, s a liberal societyhave a
comprehensiveonception of the good. Only the citizens and @ssions within
the civic society in the domestic case have sucdktemions’ LOP: 34, emphasis
in original). In this way, Rawls builds a negatigase that moves from what
peoples do not have to what they do not perceiveekvant to further their
interests. Peoples do not have a collective cormepf the good, so they will not
require the means (such as income and wealth) segedo further that
conception in the Society of Peoples. If this actois right, then Rawls’

argument about procedural fairness might be sata§je peoples lack any form
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of interest in acquiring more resources, whatekierleével of inequality in.OP,
they will not try to influence the way in which erhational institutions and
regimes are organized. In short, there is simphhing that peoples can gain by

distorting how international institutions are sttwed and evolve over time.

1.4 The second reply: An implausible alternaffte

For the sake of argument, let us imagine that Raselsition — that is, imagining
peoples as uninterested in acquiring more resowf@@fot a convincing one. Let
us stipulate that, given what we know about humigtofy and in particular the
history of international relations, it is too impkable to imagine that peoples can
be completely uninterested in wealth (see Wenamditahovic, 2008).

Assuming that peoples are interested in acquiriogemvealth, and assuming
that procedural fairness cannot be simply formgllgranteed by what Rawls says
in LOP, what kind of alternative solution is possible?inéquality affects the
fairness of international markets and internatianatitutions perhaps the most
direct way of ensuring basic fairness is presergetb redistribute income and
wealth. Unfortunately, the very structure IdDP makes this type of solution at
best implausible.

Why so? In general when we consider redistribu{mmnincome and wealth)
domestically we imagine a scenario in which a @ertanount of resources are
collected, for example, by a general system of ttaka The latter channels
resources from those who have more income and hvaalthose who have less

income and wealth. The problem with imagining thee type of scenario in the

33 An alternative solution would be to deepen the v@hee of international institutions and
organizations, making them (at least to some exti®s responsive to the political will of
peoples. In this way, peoples will partially lobeit sovereignty in certain important areas ofrthei
social and political life, but their collective @gments would, so it is claimed, at least reflootes
idea of fairness rather than differences in econopaiwer. Behind the veil of ignorance in the
second original position, peoples could institutesystem of global governance that is fairly
constructed and with at least some form of indepahability to extract compliance from its
members. There seems to be two problems with ytpie df solution. First, it risks creating a
worse problem than the one it seeks to addresK(gle&thas, 2006). Second, it looks suspiciously
similar to a world state, something that Rawls wantavoid. More broadly, the point is that if a
theory of global justice is premised on the pdditiautonomy of peoples, it will then be difficut t
argue that such autonomy should be further (thaihisddition to human rights protection)
forsaken in order to better protect it.
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structure provided biOP is, quite simply, that it provides what are, in migw,
counterintuitive results. We can grasp the implailisi of this solution if we
make two preliminary observations.

The first is that the types of inequalities that Bikely to affect the process of
international economic and political fairness aoé per-capita income and wealth
inequality, but rather aggregate income and wealtbquality. This is an
important distinction because it implies that whalt cause trouble, so to speak,
is not how rich the citizens of a political commiyrare individually, but how rich
they are collectively. Thus, the target or end edistribution would not be to
reduce differences in per-capita income and wedbilt, instead to reduce
differences in aggregate income and wealth. Therskpreliminary remark is
that while there is likely to be a great deal @qoality inLOP in terms of income
and wealth, there is also likely to be significdiiferences in terms of population
policies. Different peoples, even if all well-orddt will develop in different ways
and represent different numbers of persons; tleermireason to suppose that all
peoples will be equal in population size. If wedakto consideration these two
preliminary remarks, we can clearly see why thdstaldution principle would
work to produce implausible results in the inteioradlist framework of Rawls’
theory: it could (and probably would) require thedistribution of economic
resources from peoples who have low per-capitanmec@nd wealth but high
aggregate income and wealth, to peoples who hawealygregate income and
wealth and high per-capita income and wealth. Thosyever, is unacceptable: no
one would really advocate redistributing resourfcesn China to Luxembourg, as
it would risk the latter being ‘bullied’ in intertianal negotiations.

IV. The second objection: Peoples and value collégism

In this final section | want to definitively put t@st the charge th&iOP is not

committed to the justification of social and pai arrangements to individuals.
In section Il of this chapter | have explained wRgwls chooses peoples instead
of persons as the agents of his international thedrave stated that the choice of

peoples is dictated by Rawls’ analysis of the dlgablic political culture.
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Nonetheless, even if this explanation is successtuhe liberals might still feel
uncomfortable with the overall structureldDP — one in which, apparently, there
IS no evident preoccupation with the faith of indiwals in global politics. In other
words, some might still argue that even concednag the global public political
culture is made of peoples rather than persons,wbuld still somehow commit
Rawls to a form of unacceptable value collectivisrdisagree. ILOP, peoples
are simply the main unit of analysis, not the mamit of moral concern. In fact,
as | will show below, there are good reasons tokthinatLOP is a form of moral
cosmopolitanism given that the main reason for Wwhicrecommends a world
made up of political communities is precisely thaithout such political
communities it would be difficult to publicly ju$yi the global order to all

persons.

IV.1 The value collectivism objection

According to many cosmopolitan liberals perhapsniost important weakness of
LOP lies in the relinquishment of what, following Peggve can call normative
individualism. As we have seen, HOP peoples are the main actors of global
politics. The eight principles dfOP are principles that address peoples and their
mutual obligations; persons seem not to be direxdtjressed. For Pogge:

Rawls endorses normative individualism domesticdliyt rejects it
internationally. This is an asymmetry insofar as,Rawls’ domestic
theory, the interests of collectives (associatiorsse given no
independent weight ... In his international theory,dontrast, peoples
are recognized as ultimate units of moral concern amate remarkably
still, individuals arenot so recognized.

(Pogge, 2006: 211, emphasis in original)

The main problem that many have encountered iningadOP is that, by
addressing peoples rather than persons, it appeassomehow committed to an
implausible (at least from the liberal point of wieform of ‘value collectivism’.
In other words,LOP could invite what we can call the ‘value colleiwn’
objection (see Altman and Wellman, 2009: 37). Adooy to Michael Hartney,
‘value collectivism [is the view that] a collectiventity can have value
independently of its contribution to the well-beioigindividual human beings’ (in

Altman and Wellman, 2009: 37). The idea of valudlectivism is problematic
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insofar as its content proposes to attribute vaéduthe life of a collective entity
not on the basis of what it can contribute to ife df individuals but based on
further properties of the collective that are nedlucible to the properties of its

members.

IV.2 Replying to the objection

Before directly responding to the aforementionededion, allow me a
preliminary remark. Let me start by saying thatliéve value collectivism to be
an implausible view. More to the point for our ggesconcern, | believe that there
IS no reason to attribute value collectivism to RawBut to reject value
collectivism, and thus to endorse normative indmaltsm, does not require
rejecting the moral significance of collectivesogkther. Within normative
individualism itself there is an important logicapace to defend the moral
significance of groups and collective entities. d&ly put, the idea that groups are
important to the well-being of their members makegmssible to attribute to such
groups moral significance without necessarily esohgy the value collectivist
position. For instance, according to some libewrgiamalists, it is precisely the
contribution that nations can and do make to tteedf persons that provides the
justification of their moral significance (see Mit| 1995; Tamir, 1993). In other
words, there is a difference between recognizirg roral significance of a
collective and the grounds or justification of suadbral significance. Once this
distinction is in place it is then possible to ghat what really matters for
normative individualists should not be whether @@rcollective entities can have
moral significance, but how such moral significamcgustified — that is, whether
such moral significance is derivative or dependamtthe contribution that the
collective entity can make to the life of individsiaThis is instructive as it signals
that there is not much we can conclude simply askexdging the fact thatOP is
framed in terms of peoples rather than persons.t\Wkaneed to know is ‘why’
LOP s framed the way it is.

In chapter 1, | have insisted thaOP cannot be presented as theory of
international politics that starts with collectiagents simply for the sake of
methodological considerations. As | have statedethe@e need a way of picturing

LOP that is capable of justifying its very unit of dyss, namely peoples, as the
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result of the liberal idea that social and polit@aangements should be justifiable
to the persons that are subject to them. Furthexmorchapter 2, | have claimed
that to start with the public political culture @fgiven political context is the mark
of a peculiar liberal strategy, one that is grouhderespect for persons and its
associated requirement of public justification.dHy, in section Il of this chapter,

| have claimed that it is by interpreting the glbpablic political culture that
Rawls chooses peoples as the main unit for higyhdbore precisely, following
Leif Wenar, | have claimed that the global publaifical culture is not able to
tell us how individuals should relate to each atl@n the other hand the global
public political culture is more robust when it cesnto the mutual undertakings
of political communities. | thus concluded thatsths the reason why Rawls
decided to start with peoples rather than persons.

With the three elements of my analysid.QiP so far we have, | believe, good
reason to pictureOP as a form of normative individualishOP begins with the
idea of respect for persons and its associatedrezgent of public justification.
The only way in which the requirement of publictjfisation can be carried out is
to start from the public political culture of theljical contextLOP is examining,
namely the global public political culture. The lghd public political does not
refer to the idea of ‘free’ and ‘equal’ citizengyrrdoes it imagine the persons of
the world as engaged in a fair system of sociapbecation. That is to say, the
global public political culture cannot really suppthe extension of the content of
justice as fairness to global politics. Not onhatththe global public political
culture does not seem to provide much guidanceam frersons should relate
toward one another. The closest thing we can final $harable characterization of
persons at the global level is the idea that perso® members of distinct political
societies. As such, they are plausibly attachedh# idea that their political
communities are free and independent. Of coursse,will not entail that this
freedom and independence are absolute, since iglabal public political culture
there is a clear sense that for membership in igalitcommunities to be
meaningful, certain basic human rights cannot bé&ated.

One way of incorporating these ideas in a conceptibjustice for global
politics is to use political communities as the ibasnit of analysis. Political
communities will have to be pictured as free ardkpendent and their power of

sovereignty will have to be limited. We can calkdk political communities
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‘peoples’ (rather than states) to mark these spée&ures. Not only can the
choice of peoples as the basic unit of analysisaltle to incorporate the few
elements that a sharable conception of the persameaglobal level would
contain, but it can also capture a richer set &ijabons that are traditionally seen
as part of the domain of international relatiortgttis, of relations between
political communities. Such obligations pertainthe idea of a fair international
economic system; for example, to the way in whicdjaninternational economic
organizations and institutions are framed. Evenemoportantly they pertain to
the limits and conduct of war between political coomities, perhaps one of the
most enduring sources of suffering in human history

However suggestive (if at all) this interpretatimmght be, some may remain
unconvinced of the normative individualismlddP. LOP, they might claim, does
care about certain fundamental human rights and gose conditions on the
internal legitimacy of nonliberal peoples, but ded not do so because it cares
about persons as such. In fact Rawls himself writeshe concluding pages of
LOP, that it is concerned with the justice of societ@d not with the well-being
of individuals. Rawls imagines two societies botiternally satisfying the
requirements of justice as fairness, yet the woffsin one society are faring
better than the worst-off in the other. AccordingRawils:

The Law of Peoples is indifferent between the tvistriutions. The

cosmopolitan view, on the other hand, is not iredldht. It is concerned
with the well-being of individuals, and hence wrestkthe well-being of
the globally worst-off person can be improved. Wikatmportant to the
Law of Peoples is the justice and stability for tight reasons of liberal
and decent societies, living as members of a Soaktwell-ordered

Peoples. LOP: 120)

| am going to leave to the next section discussibmvhether it is possible to
presentLOP as a fully cosmopolitan theory. Here let me sugdkat it is
probable, given Rawls’ critical target in the lagw pages ofLOP, that
‘cosmopolitan view’ might simply refer to Pogge aBditz. In order to properly
understand the quote we should also take notétkiwatvell-being of individuals’
and ‘the justice of societies’ are clearly not pposition. In fact it would seem
rather strange to care about the justice of angrgaociety unless one also cared,
in some way, about the well-being of individualsondre part of that society. The

good of a just or decent society and the factitegustice or decency allow it to
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be a member in good standing of a Society of weleed Peoples is that the
fundamental interests of its members (their humghts and the internal

legitimacy of the political institutions under whighey live) are guaranteed. No
other explanation, it seems to me, is even inibleg If the goal of Rawls’

realistic utopia is to eliminate the great evilshmfman history, we might well

admit that the only reason for caring about sucits @8 because of the great
human sufferings and injustices that they produrcéhis respect, Rawls is not, in
my view, particularly helpful in presenting the ¢@st between the two views as
sharply as he does. Rather, the crucial distindsoonce again dictated by how
we want to conceive of the well-being of individsiah the first place. As | have
stated above, if we can assume that in the globaligpolitical culture the idea

of belonging to a self-determining political comnityris an important one, then
the way in which we understand the well-being dafividuals should also take
into consideration this fact. To live in one’s oyust or decent society is a great
good for Rawls — perhaps even a greater one tha&mdianore resources or

primary goods at one’s disposal.

IV.3 LOP and cosmopolitanism

Rawls should have avoided presenting the contrasvden hisLOP and the
cosmopolitan view so sharply. And not only thaerthare in fact good reasons to
picture LOP itself as a (moral) liberal cosmopolitan view. lfagys the most
influential statement of cosmopolitan liberalism facent decades has been
Pogge’s ‘Cosmopolitanism and Sovereignty’ (1992)efé Pogge maintained that
all cosmopolitan positions share three basic elésndfirst, individualism any
form of cosmopolitanism takes human beings as #séchunit of moral concern.
Other groups such as nations and states, and leecanvadd ‘peoples’, can only
indirectly be units of concern. Secorggnerality all human beings are units of
moral concern, not a specific subset of them. Thimiversality the special
concern for human beings has global force (Pog@@2:148-9).

What is striking about Pogge’s position is thatr¢heeems to be no reason to
believe thatLOP is not a cosmopolitan theory. In fact | believatteeeing_ OP
through the interpretive lens provided thus faualty requiresrecognizingLOP

as a cosmopolitan theory (at least if we adoptRbggean definition). Rawls’
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LOP is crucially concerned with the justification ofbcsal and political
arrangements to individuals and so it is clearljery that sees human beings as
the ultimate unit of moral concerhOP is also general and universal, since it
applies to all human beings and the scopleQP is global in reach.

Furthermore, Pogge makes a distinction that isiquéarly striking, at least
given the wording he uses to introduce it. He dgiishes between moral and
legal cosmopolitanism and defines their differeasdollows:

Legal cosmopolitanism is committed to a concretktipal ideal of a
global order under which all persons have equivalegal rights and
duties, that is, are fellow citizens of a univergsapublic. Moral
cosmopolitanism holds that all persons stand itagemoral relations
to one anotherwe are required to respect one another's status as
ultimate units of moral concern — a requirementttimposes limits
upon our conduct and, in particular, upon our efoto construct
institutional schemesThis view is more abstract, and in this sense
weaker than, legal cosmopolitanism: though comfmtiith the latter,
it is also compatible with other patterns of humateraction, for
example, with a system of autonomous states anadl with a plurality
of self-contained communities. (Pogge, 1992:efBphasis added)

What is striking about Pogge’s distinction betwedegal and moral
cosmopolitanism is how very few theorists have gsclion one vital way that the
two might be at odds with each other. If a (leddderal cosmopolitan order
cannot be appropriately justified to all persondioman beings, as Rawls seems
to think, then the limits we have to observe innstoucting institutional schemes’
at the global level are precisely the ones L@aP wants to signal by focusing on
peoplesLOP provides one interpretation of moral cosmopolganthat is in line
with the liberal tradition. It states that socialdapolitical arrangements are to be
justified to those who live under them. But, if vaelopt the interpretation of
Rawls’ LOP presented in this chapter, it seems clear thatfRkdewvelops hi€ OP

in the way he does (that is, with peoples rathan fhersons) precisely because he
iIs concerned about the justification of social gmalitical arrangements to
persons. Peoples, and their use@P, are not the basic unit of moral concern for
global politics. The fundamental point is that weith using peoples as tlasic
unit of analysis Rawls believes that we cannot construct an adegpablic
justification of social and political arrangememtspersonsat the global level.

LOP thus provides, albeit implicitly, an argument ceméng which institutional
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schemes, at the global level, can meet the justdiy requirements imposed by

its understanding of moral cosmopolitanism.

Conclusion

In this chapter, | have extended the account ofcth@inuity of Rawls’ work to
LOP. | have claimed that a purely cosmopolitan extamsdf the content of
Rawls’ ideas to global politics would be impossilitetheir content, all the main
ideas in Rawls’ justice as fairness address libéeahocratic institutions. | have
also shown that by taking seriously the method egga by Rawls, rather than
the content of his ideas, we can explain the twgomdiscontinuities between
Rawls’ domestic and international theories. Findllyave demonstrated thaDP
provides all the relevant answers to the main dquestthat arise when we try to
construct the appropriate conceptions of justitebibty and legitimacy for the
Society of Peoples. In the final two sections oé tthapter | addressed two
important objections to the coherence and cogehtyO®. The first alleged that
LOP could not guarantee the political autonomy of pesms it provides no
specified limit to international inequality. Thecead alleged that even if we
could explain Rawls’ choice of peoples as the agehhis theory, this choice was
still based on some form of value collectivism. 3&eobjections mirror, and
contest, the explanation of the two main discorities between Rawls’ domestic
and international theories that | provided in swmctil of the chapter. In both cases
| have argued that the objections fail. The obgectconcerning the limits to
international inequality is based on a misundeditan of peoples’ interests;
peoples are interested in their political autonomaryd the justice of their
institutions, not in the accumulation of wealth.rithermore, even considering a
different account of peoples’ interests, the idemternational redistribution itself
heralds counterintuitive consequences. To the skobjection | have replied by
showing that peoples are only the main unit of yialforLOP, not its main unit

of moral concern.
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CHAPTER 4

Toleration in The Law of Peoples

In chapters 2 and 3 | have provided an outlineaf o readLOP as a coherent
extension of Rawls’ domestic theory of justice mbernational relations. | have
claimed that the coherence of Rawls’ work can bdewstood as an enduring form
of commitment to the idea of finding a shared andtually acceptable
justification of basic social and political arrangents. By extending the Rawlsian
commitment to what | have referred to as publidifieation we can, so | claimed
in chapter 3, also understand why applying the rideas in justice as fairness to
the world at large is impossible. Furthermore, wriag LOP in light of Rawls
commitment to public justification also helped t@kin the main discontinuities
between Rawls’ domestic and international theaaie$ to provide a fuller picture
of the justice, stability and legitimacy of the &g of Peoples and of decent
nonliberal societies. In this chapter, | want t@ldemore explicitly with Rawls’
account of international toleration. My overarchgwpl will again be to show that
Rawls’ work is coherent and defensible, and thatrttany who think opposite can
be proven wrong. Explaining the coherence and ddféity of Rawls’ position
on toleration by rejecting some of the most critreactions, will also be helpful
in shifting the locus of my critical attention tohere LOP's treatment of
toleration is, in my view, less clear than it slibbk. Anticipating a pattern that
will be repeated (in modified form) in the follovgrchapter (concerning the duty
of assistance), the real problem wit®P's treatment of toleration is not, as most
critics claim, that it tolerates too much, but etkthat it does not explain carefully
enough why it does not tolerate certain types ofedi@s that it judges not to be
well-ordered.

According to Stephen Macedo the central questiotolgiration inLOP ‘is
whether we can reconcile two convictions: firstatthespect for the diversity of
cultures and traditions means that we cannot simypliversalize the liberal
conception of justice worked out within Westernisties; second that we must
not bow to cultural diversity as a way of ratioaalg the oppression of some by
others’ (2004: 1733).OP tries to find a balance between the Scylla of isupg
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one’s way of life on others and the Charybdis dfilg respect for diversity
determine, alone, the bounds of legitimate diffeeeni believe that OP achieves

a reasonable compromise between these extremethainduch compromise is
also conceptually less weak than many have alleged.

In LOP decent but nonliberal peoples are members in gbaading of the
Society of Peoples and as such deserve the fuece®f liberal peoples. This is,
for many, very controversial — at least if decenttisties are seen through the lens
of a (traditional) liberal cosmopolitan outlook.aating respect to decent societies
entails granting respect to ways of life, and dpmadly ways of organizing
political institutions, that are markedly differédndm the liberal model. For those,
who unlike Rawls, see no discontinuity between themestic and the
international, tolerating this kind of diversity amly one further aspect of letting
something morally arbitrary (i.e. membership in igeg political community)
determine the basic rights and entitlements ofgrexsNot only Rawls’ account
of toleration has been accused of being flawed dedording to some, one of its
very weaknesses lies in the fact that it is, org&g an incoherent extension of
his domestic theory. IPL, Rawls acknowledges that the fact of reasonable
pluralism requires liberal institutions to be jfisili on non-comprehensive
grounds. But, while liberal conceptions of justieere to be political they still set
the limits of diversity on liberal rights. IbOP this does not happen and the scope
of liberal entitlements is confined to liberal pép thus creating a potential
tension between the two theories. | do not agrdb wither of these charges. If
there are weaknesses in Rawls’ arguments theyar® e found where the vast
majority of theorists see thent:OP is an internally consistent account of
toleration developed out of Rawlsian liberalism d@nd a reasonable account of
respect for diversity. Toleration is a coherentgveloped idea irL,OP and it
certainly does not defend diversity for its ownesak

| start the chapter by outlining the main elemmeat Rawls’ account of
toleration inLOP. | rehearse (in greater detail compared to ch&téis account
of decency, the role of toleration in his internatl theory, and his conception of
human rights. In section Il | deal with two ‘incakace objections’. The first
states that. OP is based on a false analogy wih.: while the latter tolerates
comprehensive doctrines within the limits of lidema the former allows decent

peoples to settle their own nonliberal ways of argiag political society (see
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Tan, 2000). The second alleges that taking thedhpturalism seriously should
have pushed Rawls to develb@P along the lines dPL: to unite citizens under a
single comprehensive doctrine requires the oppresse of state power, yet this
is precisely what Rawls imagines li®OP for decent peoples; this seems to imply
that Rawls is willing to sanction the oppressive u$ state power against the
citizens of decent peoples (see Neufeld, 2005h&dirst | reply that the analogy
between Rawls’ two theories should be understoodnasof method rather than
substance. By investigating how Rawls builds thestituency of reasonableness
in the domestic context we can find a rationaletifier inclusion of decent peoples
in the scope of toleration internationally. To thecond | reply by outlining the
conceptual distinction between the use of stategpamd the oppressive use of
state power. By looking at the genesis of thisimiision we can understand that
simply curtailing difference through state poweowld not count as oppression.

In section Il I assess two critiques of Rawls’ @act of toleration that do not
allege any incoherence but rather criticize theaultesthat it achieves and the
method by which the theory is developed. The furdique is that, simply put,
LOP permits oppression on a large scale given itsdavgeria of what decency
requires (see Caney, 2002). The second is basdbeoiea that Rawls’ eight
principles ofLOP are exceedingly minimalist and are not plausiblyresented as
the result of the initial original position &fOP: liberal peoples agreeing on a
conception of international right would have ina@dda more substantive set of
human rights and distributive principles (see Pod94). In turn, if liberal
peoples agreed on more than the eight principlesQf, the fact that decent
peoples could agree to the same conception of aigtiberal peoples do would be
implausible. To the first critique | reply that tkes ample textual and interpretive
evidence to deny the equation between decency ppression. Not everything
LOP forgets to call unjust is ipso facto condonedaitsount of decency makes it
clear that it does not approve of the oppressiomiobrities, genders, and so on.
Contra the second objection, | reply that not etfeng liberal people agree upon
domestically can be ipso facto transferredLi@P. For one thing, this would
largely mean the replication of the same entitleimenthin different levels of
governance; for another, the transformation of dsiiroepolicy into a matter of

international concern severely curtails the setedaination of peoples.
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Finally, in section IV | deal with one of the mastglected aspects bOP: its
treatment of benevolent absolutisms. It is therd, daim, that a partial weakness
in Rawls’ position can be located. In fact, thel isaue with Rawls’ account of
toleration is not that it tolerates too much, ather that it does not fully explain
why it does not tolerate certain types of peop@sl more specifically benevolent
absolutisms. | survey different arguments for edirly benevolent absolutisms
and find them unconvincing. | then show that Raddgs have good reason to
exclude them, but that his reasoning is only pattiyar in the book. | try to make
it more explicit by briefly developing the link, imternational law, between
internal and external self-determination. | shoattRawls’LOP can rely on the
fact that, in international law, the idea of extdraelf-determination and its legal
value are premised on the achievement of some fofminternal self-
determination (see Cassese, 1995) and that tkee tatjuires collective self-rule,
something that benevolent absolutisms, by definjtdo not have. | also try to
navigate the practical puzzle that benevolent aitisohs pose for well-ordered
peoples. Benevolent absolutisms are not membegsad standing of the Society
of Peoples, but, since they respect human rigldsaas not externally aggressive,
they cannot be the object of sanctions, thus remgisovereign over their people
and territory. In order to navigate this puzzlerogose a model of positive and
negative incentives to match the long term godl@P: that all peoples, and thus
even benevolent absolutisms, eventually becomeaovedred.

| will bring this introduction to a close with ormaveat. This chapter will not
try to defend Rawls’ conception of toleration againval theories. Conceptions
of toleration vary widely in terms of their groundmd justification (see
McKinnon, 2006), but also the way in which they atése the virtue of tolerance
(see Heyd, 1998) and the attitude towards the blgédoleration itself (see
Galeotti, 2002; Kukathas, 2003; and Walzer, 1998)defendLOP's account of
toleration against the vast number of alternatie®vg would take us too far from
the original scope of this chapter and from themtapic of this thesis. Instead,
this chapter should be read as a defence (andgatios IV, a refinement) of
Rawls’ conception of toleration against some of m®st pressing liberal
cosmopolitan criticisms. It argues that Rawls’ waskcoherent and does not
suffer from the major faults that some have atteduo it. Insofar as it does this,

the chapter, therefore, outlines the first stageshe broader argument which
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supports Rawls’ view in the wider framework of atigtive theories of toleration;
it cannot and should not be taken to demonstragev#iidity or superiority of

Rawls’ work.

I. Toleration in LOP

LOP has a very simple structure. Rawls approachedignesf ideal theory first.

Ideal theory, in Rawls’ eyes, serves as a guideciudeal theory and the latter
cannot be developed without the former. Within Idéeory, Rawls starts by
examining the more familiar case of liberal soeigtirying to understand their
reciprocal relations — that is, societies whosdtipal and institutional history are
more closely matched and liberal. The second parleal theory extends this
approach to nonliberal societies. According to Rawtlhe second step of ideal
theory is more difficult: it challenges us to spg@ second kind of society — a
decent, though not a liberal society — to be rezsghas @ona fidemember of a

politically reasonable Society of Peoples and is sense “tolerated”L(OP: 63).

I.1 The role of toleration

According to Rawls, ‘[a] main task in extending tbew of Peoples to nonliberal
peoples is to specify how far liberal peoples ardolerate nonliberal peoples’
(LOP: 59). In LOP there are different kinds of peoples (see theothtction).
Rawls’ account of toleration concerns mainly thatist of decent peoples. For
Rawls toleration does not simply entail refrainfingm coercing certain subjects
(LOP: 59); it means the extension of respect to thdse are tolerated, and in the
specific case oLOP, to respect decent peoples as members in goodisgaaf
the Society of Peoples. While, in LOP, tolerati@s lclearly a stronger normative
basis than the ‘live and let live’ motto, for Ravitss does not mean that liberals
should see decent peoples as fully ju€DR: 83). Seen from the perspective of a
liberal democratic order, the way in which a degesple treats its members is
clearly unacceptable. Yet a decent society respeatsan rights, consults its

members when important decisions have to be tadea,follows a just law of
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peoples in its foreign policy. These three factarisen considered together, mean
that the institutions of a decent people have steatures that deserve respect,
and meet the standards required to ‘override thiéigad reasons we might have
for imposing sanctions’LOP: 83). To those who ask why toleration is needed at
all — that is, why we cannot assume that a libmaign policy can simply be to
shape all other peoples until they have becomeadibe Rawls replies: ‘If all
societies were required to be liberal, then tha iofepolitical liberalism would fail

to express due toleration for other acceptable wiagsich there are, as | assume)
of ordering society’I(OP: 59).

.2 The criteria of decency

There are many possible way of organizing decefhtiqad institutions. InLOP
Rawls proposes to survey the main criteria of degespecifically for a decent
hierarchical societyL{OP: 64). According to Rawls, decent hierarchical sbes
can assume many different political shapes. Somg pessess more secular
institutions, others more religious. But all decérgrarchical societies share the
fact that they are ‘associationist in form: thattie members of these societies are
viewed in public life as members of different greupand each group is
represented in the legal system by a body in andecensultation hierarchy’
(LOP: 64). The associationist form of a decent hieraaihsociety possesses a
conception of justice based on comprehensive idadsso cannot be defined as
political in Rawls’ sense. According to Rawls, irder for a decent hierarchical
society to be a member in good standindg.©OF, it has to meet two criteria. The
first is ‘external’: it states the permissible aiofsany society in good standing in
LOP — namely, a non-aggressive foreign policy. Dedaietarchical societies
respect ‘the political and social order of othecisbes’ (LOP: 64) and if they
seek influence internationally, they do so ‘in wagempatible with the
independence of other societielsOP: 64).

The second criterion of decency for decent hieleattsocieties is ‘internal’:
it states the minimal requirements of the interogdanization that a decent
hierarchical society must meet in order to be a beanm good standing afOP.
The internal criterion of decency is divided intoee parts. First, the system of

laws, applied in accordance with a common good igfeaustice, must secure
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basic human rightd_ OP: 65). Second, ‘a decent people’s system of lawtrbas
such as to imposbona fidemoral duties and obligations (distinct from human
rights) on all persons within the people’s tergtoLOP: 65—6). Third, ‘there
must be a sincere and not unreasonable belief @rpat of judges and other
officials who administer the legal system that the is indeed guided by a
common good idea of justiceLQP: 66). The second criterion above expresses a
vision of a decent society as populated by decedtrational individuals who see
the embodiment of the common good idea of justicéne system of law as a
genuine attempt to institutionalize a vision of teenmon good, and as specifying
a decent system of social cooperation rather thslavee economy or a system of
command by force. In a symmetrical way, the thnitkoon specifies the attitude
of those who interpret and participate in the erdarent of the law in a decent
hierarchical society; they too must approach the s being the genuine
application of a common good conception of justind use the courts of the land
as a forum for its discussion. Otherwise, as Rawmdsns us, laws ‘supported
merely by force are grounds for rebellion and tasise’ LOP: 66).

.3 Human rights in.OP**
For Rawls, human rights are distinct from the rigift liberal democratic

citizenship LOP: 79). Human rights are also not the same as tjatsrithat

% n general, Rawls’ conception of human rights cenuader fire for at least three distinct
conceptual reasons: a) that is it is based ondba that human rights are linked to international
intervention (not necessarily military interventiohowever; see Tasioulas, 2002; b) that its
justification is hostage to the existing divergifyways of life in the world (see Cohen, 2010, dor
discussion); and c) that it is an ultraminimalisinception of basic human rights which only
defends the bare rights the enjoyment of which selyures subsistence, instead of the fuller range
of human rights internationally accepted and pérvarious declarations and covenants in the
regime of international law (see Nickel, 2007).UM fliscussion of these matters would be beyond
the scope of this chapter, but for the sake oftglamould like to mention where | stand on these
matters. First, the idea that human rights areelinto some form of international concern is not
implausible given the role they have performed dherpast decades in the international system.
Second, a proper appreciation of the method ofipaliliberalism means that human rights cannot
be based on a conception of human nature becausechoconception can be publicly justifiable
to all persons globally, and that the idea of mulplistification and of overlapping consensus do
not entail a compromise with existing comprehensieetrines. Finally, Rawls’ list of human
rights is more robust than it looks at first sighiven Rawls’ interpretation of the terms
‘subsistence’, ‘security’ and ‘liberty’ (see espali Reidy, 2010). Note also that the legitimacy of
institutions inLOP has human rights as necessary but not sufficemditions and this entails that
part of the benchmark of international legitimatgoanclude some political rights.
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specify the admissible ways of organizing politicedtitutions in liberal or decent
ways. For example, membership in good standingOR presupposes effective
institutionalization of collective self-rule. Thigas the main point of developing
an account of a decent consultation hierarchy ligémv). While these conditions
set limits to membership in good standingLi®P, they are not human rights
proper for Rawls. According to Rawls, human rigket a necessaryhough not
sufficient standard for the decency of domestic political aacial institutions ...
they limit admissible domestic law of societiesgmod standing in a reasonably
just Society of Peoples’LOP: 80, emphasis added). Among the basic human
rights, Rawls mentions the right to life (which ludes rights to subsistence and
security), the right to liberty (including freedofrom slavery, serfdom, forced
occupation and enough freedom of conscience to rfrakelom of thought and
religion possible) and formal equality under the LOP: 65). The special class
of urgent rights that for Rawls represents humaghtsi proper fulfil three main
roles: a) their respect is a necessary conditiomlexfency; b) their respect is
sufficient to exclude justified and forceful intention via diplomacy, economic
sanctions or force; and c) human rights properttsetimits of pluralism in the
Society of Peopled.OP: 80).

Human rights are intrinsic tbOP. Respect for them is a fundamental aspect
of both liberal and decent institutions. Yet thearmative force does not depend
on local support, but is universal in reach: ‘tteg binding on all peoples and
societies, including outlaw state§@P: 80—1). When it comes to the justification
of human rights, Rawls is clear tHaDP does not deduce its conception of human
rights from a conception of human natut®©p: 81). Instead, for Rawls, human
rights are a ‘proper subset of the rights possedsectitizens in a liberal
constitutional democratic regime, or of the rigofsthe members of a decent

hierarchical society’l{OP: 81).

[.4 The consultation hierarchy

According to Rawls, the first two parts of the mm& criterion of decency require
that the system of law of a decent hierarchicalppede guided by a common
good idea of justiceLOP: 71). A common good idea of justice is defined by

Rawls by first outlining the difference between tatter and the common aim (if
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such there is) of a people, and then by specifiliegcontent of what Rawls calls
a decent consultation hierarchy. The common aim péople for Rawls is what ‘a
society tries to achieve for itself or its membgtOP: 71). The crucial point is

that the common good conception of justice shoud contain the idea of

maximizing the common aim of a people, but shoaltier encourage its pursuit
within the constraints set by the consultationdmiehy.

The basic structure of a decent hierarchical peoplst contain a decent
consultation hierarchy. This means that it ‘mustude a family of representative
bodies whose role in the hierarchy is to take padn established procedure of
consultation and to look after what the people’snemn good idea of justice
regards as the important interests of all membktseopeople’ LOP: 71). While
within the decent consultation hierarchy persores ragither viewed as free and
equal citizens nor as ‘separate individuals desgréqual representation’, they
nonetheless are seen as decent and rational aatleay moral learning (so that
laws are not simply commands backed by force, atidens, as decent and
rational persons, can come to identify with th@ntents). Rawls further specifies
what the presence of a decent consultation hieyaroplies for the process of
collective self-rule of a decent hierarchical socieCitizens of a decent
hierarchical people are responsible members of doenmunity and so are able to
judge and understand when their moral duties argroent with the society’s
common good idea of justice. Each person is reptedevia the group to which it
belongs. A decent consultation hierarchy affords gbssibility for a plurality of
voices to be heard when the people’s interestatastake. Political dissent is also
permitted, provided it stays within the boundshef tommon good idea of justice.
Furthermore, dissent — which is a form of politigaibtest and pertains to the
specification of different interpretations of whiae common good idea of justice
requires in practice, or how to amend it to bedegwe the interests of the people —
must be met by genuine official attention. Judges @her public officials cannot
simply dismiss political dissent: they must addrésssubstance of the questions
posed by dissenters and must accept that disserdorainue even when official
responses to it are sincerely believed to effelstiagldress the attendant issue.
Rawls also provides a detailed example of a debmmwarchical people and its
consultation hierarchy: KazanistabhQP: 77). The six features of Kazanistan’s

consultation hierarchy are:
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a) all groups must be consulted;

b) each group is represented by at least some membéhe group itself
who know and share the fundamental interests ofntleenbers of the
group;

c) each person must belong to a group;

d) the executive authority of Kazanistan, its rulersjst take into account,
when making decisions, the views of each body ougrand it should be
possible for all groups to influence final politicaitcomes;

e) political decision must be in line with the spegaiorities of Kazanistan,
among which we find the establishment of decent IMusnstitutions
respecting religious minorities within Kazanistan;

f) the special priorities of Kazanistan must fit witlthe framework of a fair

scheme of cooperation whose terms must be pulaicyable.

I.5 Decent peoples and the original position

Decent hierarchical peoples are ‘well-ordered atiogr to their own ideas of
justice’ LOP: 68) and this means, among other things, that tiepresentatives,
in an appropriately framed original position, waustcording to Rawls, choose
the same eight principles &fOP. The representatives of decent hierarchical
peoples know that decent peoples are peacefulrarsdwill respect the freedom
and independence of other peoples. They too siniygotect their common good
idea of justice and so they too strive to be frewl @andependent. Decent
hierarchical people also respect human rights, #ar being well-ordered
according to their own ideas of justice furthera@istthat the good of their people
is a central part of their political organizatiorhis implies that decent peoples
will care about their prosperity and the benefitattcan come with international
economic association. Also, the representativesiemfent hierarchical peoples
accept that assistance must be granted to peoplesite in need.

With these few considerations in hand, Rawls maistéhat decent peoples
have no reason to object to the equality and symymastplicit in the original
position of LOP, as such original position guarantees the freedamal
independence of all peoples. Respecting humanstigletent hierarchical peoples

do not find LOP's eight principles, which limit the legitimate hwds of
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sovereignty to those peoples who respect basic huights, to be problematic.
Finally, given that decent hierarchical peoplesptieeare for their freedom and
independence and do not know what the future woldHor their people, the
provision regarding mutual assistance is also easidorsed from within their
framework of reasons; hence, decent hierarchicaplps do not find respecting

the precepts of the duty of assistance to be pnudiie either.

Il. The charge of incoherence — again

In the previous section | provided a basic outlofeRawls’ understanding of
toleration and its role ihOP. Now | deal with some of the critical attentib@P
has received and in particular with the charge tl&® does not cohere with the
rest of Rawls’ work. | start by rehearsing the gdié inconstancy between Rawls’
strategy for toleration ifPL and his account of toleration kOP. According to
Kok-Chor Tan (2000)LOP's model of toleration is based on the false analog
between comprehensive doctrines within liberal deracdes and decent
nonliberal peoples withihOP. | respond to this charge by outlining the shared
method that lies at the basis of both Rawls’ domestd international theories.
The second charge of incoherence is that Rawlseoegthe issue of pluralism
within decent societies. Domestically, respect fouralism requires liberal
institutions to refrain from adopting comprehensidetrines as the basis for the
justification of political power, and yet in decestcieties this is precisely what
happens. Since domestically Rawls claims thatwhlidead to the oppressive use
of state power, it seems that Rawls is preparelevate the oppressive use of
state power against citizens of decent societiesglie that this charge fails to
take seriously the difference between the use aik gpower tout court and the

oppressive use of state power.

1.1 Presenting the main problem

In chapter 1 we noted the important difference ketwRawls’ methodological

commitment to the independence of practices anid tbgulative principles, and
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the independence of societies in internationaltiela. There we said that the
independence that is granted to regulative priesifpbr non-basic institutions in a
liberal society is made plausible by the fact tthety all respect the same basic
tenets of liberal justice. Associations in a liletamocracy are not ruled by the
principles of justice, so they are normatively amtmous in this sense. But they
do have to respect the constraints set by theiplascof justice and this is what
seems to make their relative autonomy acceptaldeieder, the same seems not
to hold for peoples. To grant to nonliberal soegtinternal autonomy for their
political practices seems to require a differemgetyof justification, since such
societies will not necessarily be ordered accordmga liberal conception of
justice. We also stressed that the real problemm tiet in whether such a
justification is possible, but on whether it camply be methodological in nature.
Since from a moral point of view the two situatia@re different, we argued that a
substantive moral argument must be presented tendethe autonomy of
principles for the Society of Peoples with respgech domestic liberal conception
of justice.

In the previous chapters, | have presented anpirg&tion of Rawls’ work
and claimed that such a substantive moral arguroantindeed be found: by
looking at stability and legitimacy iRL, we developed a framework that justifies
the relative autonomy of different peoplesLi®P. Nonetheless, this argument
still faces an important challenge. Tan believeat tRawls’ analogy between
toleration of comprehensive doctrines domesticalhd toleration of decent
societies internationally, is ‘deeply flawed’. Thasic disanalogy is outlined as
follows: while domestic toleration is based on #teeptance of the same political
conception of justice, international toleration asguably not based on the
endorsement of liberalism as a constraint to thensible differences in political
organization (Tan, 2000: 29). Liberalism can beically neutral but not
politically neutral. This is so because a committmém ethical neutrality
necessarily implies a commitment to a particulditipal system: that is, a system
that protects this ethical neutrality in the fiptace. But, at the international level,
Rawls advocates the toleration of peoples that db have liberal political
institutions. In Tan’s view, then, there is no megful analogy between

toleration of comprehensive doctrines domesticalhd toleration of decent
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societies internationally. It follows, thereforéhat in certain important cases

Rawls’ view would be plainly inconsistent:

It seems that while Rawls would say that a libstate should criticize a
domestic comprehensive view that forbids its mesilhem exercising
their public rights (like the right to vote in publelections), this same
state should not criticize a [decent hierarchicgiety] that denies some
of its citizens this same right. This seems bldyainiconsistent to me.
(Tan, 2000: 30)

1.2 Solving the main problem

In the previous chapters we have presented a visidoOP that plays on its
continuity withPL. Indeed there is good evidence that Rawls hingsettired his
work in precisely this way. IbhOP he writes that:

Just as a citizen in a liberal society must respmbier persons’
comprehensive religious, philosophical, and momdtdnes provided
they are pursued in accordance with a reasonalitecgloconception of
justice, so a liberal society must respect othaieties organized by
comprehensive doctrines, provided their politiaad &ocial institutions
meet certain conditions that lead the society tioeasl to a reasonable
law of peoples. LOP: 43)

| believe that by taking Rawls’ statement seriousky can understand why he
believes that there is a strong form of continligfween the two approaches. In
order to focus on the correct problem, we needeigirbby asking an important
question concerning the idea of reasonable plunaés ‘home’. What is it that
makes persons, who hold nonliberal comprehensieéides in a liberal society,
reasonable persons who deserve respect? One neigbtripted to say that there
is some sort of external definition of what it me&o be reasonable and whom we
need to respect. One might say that reasonablensect and argue in a certain
way, or that reasonable persons are willing to psepterms of cooperation that
others can reasonably accept, or that reasonaldernseare not willing to use the
coercive power of the state according to their plaiad views, or that reasonable
persons accept the burdens of judgment, etc. Whdse characterizations are
certainly correct, they still somehow miss the canpoint when we try to define
what we can call the ‘constituency’ of reasonalbésne

In the above quotation, Rawls provides a hint ® gblution when he states
that we respect persons believing in different cashensive doctrines ‘provided

they are pursued in accordance with a reasonalikcgloconception of justice’.
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In other words, the standard ways in which we idiemr explicate the idea of
‘reasonable citizens’ pertains to the qualitieg thase citizens possess. However,
such qualities, if taken in isolation, are stilsurificient to explain who will be
considered reasonable and who will not. To defihe ftonstituency of
reasonableness we must look not only at the geslinf the citizens who hold
such doctrines but also at the way in which sudttrdwes are pursued within the
wider political society. Or, to put it differentlyo be reasonable means to possess
certain qualities such as the ones we mentionedealinut these qualities, given
the context of liberal democratic politics, entailrecognition on the part of
reasonable citizens that they must pursue theirpudntic interests in accordance
with a liberal political conception of justice. Thmnstituency of reasonable
pluralism is defined, in other words, by looking thbse who are willing to
comply with liberal institutions. Yet, cruciallyhe¢ latter also includes persons
who are not themselves liberal in a comprehenswses of the term. It is to those
citizens that we owe a justification of the pobltiorder that is valid, or at least
acceptable, from within their own framework of reas.

We can now return t@OP. In LOP, as we have stated in the introduction,
Rawls starts by imagining a first internationalgamal position in which only
liberal peoples ‘meet’ in order to choose princgpter their foreign policies. The
eight principles ofLOP are developed, at least initially, for this purposo
provide guidance in how liberal peoples should de#h each other in their
foreign policies. Once we have the eight principésOP in hand, we can then
ask a similar question to the one posed at the diaenievel: Are there any other
type of peoples that, while not being internallyelial, could nonetheless endorse
the same liberal conception of foreign policy &etal peoples do in dealing with
each other? Rawls’ conjecture is that there arh peoples — he calls them decent
peoples — and the second international originakipass meant to show precisely
that: that decent peoples would in fact endorseséime type of foreign policy as
liberal peoples. What makes decent peoples worthgleration, then, just as in
the domestic case, is not simply an independeimitieh of what is reasonable or
what is not. Rather, it is also the fact that theydorse the same type of
conception of right or foreign policy as liberalgpées do and that, just as for the

domestic case, they would act on such conceptioméoal reasons.
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Finally, note that when critics such as Tan semaonsistency in the fact that
the same policy (such as the one concerning th#& tig vote in democratic
elections mentioned above) cannot be recommendedliberal and in a decent
society, it is, indirectly, the type of unit of dysis adopted that they are
questioning. They are, in other words, working watilmodel of ‘coherence’ that
states that ‘if policy X is correct in location thien, ceteris paribus, ‘policy X is
correct in any other location’. But this model atherence concentrates on the
content of certain liberal and democratic rightsl dakes for granted that we
should extend whatever conception of right we deswst justifiable to all forms
of political society. Instead, the coherence betwlee andLOP is based on the
coherence of the method that is used to justify dbetent of conceptions of
justice. By paying attention to the method of jistition, we can identify the
relevant agents for the two theories, and thenupgctheir coherence, or the
analogy between them, in the way in which they rdefand deal with two

different instances of reasonable pluralism imailar way.

1.3 A second charge of incoherence

Rawls’ PL clearly responds to a crucial problem concernimegvery coherence of
the liberal democratic project. As Rawls tells &4, looks for a reply to the
following question: ‘how is it possible for them éxist over time a just and stable
society of free and equal citizens, who remain quaotlly divided by reasonable
religious, philosophical and moral doctrinesPL{ 4). The fact of reasonable
pluralism sets limits to the depth and breadtheftype of agreement on political
principles which we are likely to find. More spec#ily, the fact of reasonable
pluralism, according to Rawls, means that comprsgirendoctrines cannot form
the basis of a justification for the use of poltipower in a liberal democratic
polity. According to Rawls, then, ‘given the fact peasonable pluralism of
democratic culture, the aim of political liberalissmto uncover the conditions of
the possibility of a reasonable public basis oftifestion on fundamental
political questions’PL: xix).

Furthermore, Rawls supports his analysis of théihegte use of coercive
power in a liberal democratic society and its asged requirements of public

justification, by laying out what he believes to beee enduring facts that
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characterize the political culture of a democratciety. First: the diversity of
moral, religious, and philosophical doctrines peguto democratic societies is
not a mere historical accident but a permanentigond(This fact is importantly

gualified, as we will see below.) Second: the acargd collective allegiance to
one comprehensive doctrine, be that moral, relg@uphilosophical, requires the
oppressive use of state power. Third: the endwingival of a democratic regime
not rife with divisions and conflict requires theed¢ and willing support of its
citizens PL: 36-8).

These three facts are central to our account hecause they seem to cast a
long and menacing shadow over the idea of decenilee They are the basis of
a significant alleged inconsistency in the idealetent hierarchical regimes (see
especially Neufeld, 2005): whether they are evenceptually possible and,
relatedly, whether the internal features of thestitutions are such as to deserve
respect from liberal peoples.

Decent hierarchical societies are, at least to sextent, pluralistic in nature
(see Neufeld, 2005). Since religious minorities guaditical dissent are part of
what characterizes a decent hierarchical society andecent consultation
hierarchy, we should not imagine decent societsasmanolithic entities. Diversity
is clearly one feature of their public culturesg dhnere is no reason to believe that,
as Rawls’ first fact above states, such diversity mot be permanent. Second,
decent societies have a common good conceptionsbticgé which is based, at
least according to Rawls’ own view, on a comprehengor at least partially
comprehensive) doctrine. Thus, their social uné@grss to require, as the second
fact above states, the oppressive use of staterpdwed, decent hierarchical
societies are, according to Rawls, legitimate i é¢lyes of their citizens and are
freely supported by at least a majority of themt, géven the fact of diversity and
the fact of oppression, this conclusion seems uranged.

Much of the appeal of the account of a decent hebreal society rests on the
fact that its institutions respect human rights amel freely supported by their
members. But, if we follow Rawls’ analysis of thensequences of pluralism and
of the need for the oppressive use of state poweotinter pluralism, then the
ideal picture of decent hierarchical peoples setenhe conceptually incoherent. It
would be so in two ways. First, from an interpretpoint of view: if we look at

PL andLOP, Rawls seems to draw different conclusions fortbak like similar
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situations. Second, because the very idea of antdderarchical society as
imagined by Rawls — its being well-ordered accagdie a common good
conception of justice — seems impossible to obtéitnis were the case, then, the
idea of a decent hierarchical people would loseatsceptual force (as it would
result in being internally inconsistent) and muéht® appeal too (as it would be

based on what Rawls sees as oppression).

1.4 Solving the second problem

Once again, this charge of incoherence is, in neyvyia mere misunderstanding
of Rawls’ position and of the basic architecture hi$ theory. Much of the

argumentative force of the accusation of incohezeiscbased on the kind of
interpretation we give to the term ‘oppression’.what follows | state that the

alleged inconsistency between Rawht’ andLOP presented above is premised
on the following confusion: the critics simply faib distinguish between the
oppressive use of state power and the use of ptateer aimed at curtailing

difference.

As we have seen above, L, Rawls is concerned about what he calls the
fact of oppression. The first thing to notice, tghuwhen we think about the idea
of the oppressive use of state power, is that sinopttailing difference is not
something that is necessarily bad (on this poirg B&cedo, 2000). In fact
political institutions, liberal or not, are also am: to perform that role in society.
By creating systems of monitoring and enforcemehtthe law, political
institutions limit the extent of permissible plussh in accordance with a
conception of right> This observation should alert us to the fact thatlenoting
any exercise of state power as ‘oppressive’ wanatesimply signalling that it is a
coercive exercise of power for the curtailment dfedence; if that were the
benchmark, most if not all exercises of state pomauld be oppressive. This idea

is important because, in my view, it motions to fibet that defining something as

% Here note two things. First this sentence is neamn to imply that this is the only role that
political institutions perform. Second, this isafurse an idealistic picture since in many ways the
actual shape of political institutions and its solgill depend on political bargaining and conflict
negotiation. Since we are moving within the bounéisdeal theory, | do not see this idealistic
picture as problematic.
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‘an oppressive use of state power’ seems to presgp@ prior conceptual
exercise, namely that of defining the bounds oftilegte diversity. In other
words, whenever we define any exercise of stateepaw oppressive it is because
we have a prior determination of the bounds oftilegite difference. Crucially,
however, the bounds of legitimate difference atebgea conception of right. The
very act of defining something as ‘an oppressive of state power’ seems to
presuppose an account of how state power shouldsbd and, in turn, such
account seems to be part of a conception of justice

This should provide some indication as to why tise of state power in
decent society is not necessarily oppressive, aden it is based on some form
of comprehensive reasoning. It is only when baseitsttutional freedoms of the
liberal democratic tradition have already been malcebe justified that the use of
state power to require citizens’ allegiance to aognprehensive doctrine can be
defined as oppressive. In a liberal democratic exnto do so would be
oppressive because, as the idea of reasonabldigturaithin a liberal democracy
implies, no form of public justification for the osition of a comprehensive
doctrine can be provided. And, as we have seerhapter 2, the creation of a
moral consensus on matters of basic justice bassgdme form of comprehensive
reasoning would require the violation of what J@sRwohen calls the deliberative
and expressive liberties associated with the libeiemocratic tradition (see
Cohen, 1994). In sum, in a liberal democracy, tbe of state power to maintain
citizens’ stable allegiance to a comprehensiverduwis ‘oppressive’ because, as
Rawls’ analysis of the emergence of reasonablealdun under free institutions
tells us, it is impossible to do so (to maintairctsallegiance) without violating
the very same rights and liberties that a libevalety is recommending.

But if such liberties are not guaranteed in thstfplace (as they are not in a
decent society), we cannot use the same benchmarilde the oppressiveness of
the use of state power as if the liberties wergantaed. Extending the same type
of analysis to decent hierarchical peoples, we @airnply define as oppressive
any use of state power in decent hierarchical sesi¢hat does not guarantee the
expressive and deliberative freedoms that are phrthe liberal democratic
tradition (and define the basic content of anyribeonception of right). This
would clearly be a form of circular reasoning, astf our task is precisely to

establish if decent hierarchical societies aredaderated. Proposing that they
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should partake in the basic constitutional freedarhghe liberal traditions is
tantamount to presupposing that we should notatdehem in the first place.

In sum, to define something as oppressive we nedserachmark. The
benchmark that Rawls adopts for liberal societsea liberal one: the oppressive
use of state power that is required to unite aitszender the same comprehensive
doctrine is oppressive when it violates the basitstitutional guarantees that are
part of the liberal tradition and that form the ibasontent of any liberal
conception of right. If we were to use the samecharark to define as oppressive
the use of state power required to maintain thegalhce of citizens of decent
hierarchical peoples to a (comprehensive or partiemprehensive) common
good conception of justice, we would in fact prgsege that all types of regimes
need to protect the basic liberties that are parthe democratic tradition.
However, to do so would premise our argument agaiokerating decent
hierarchical peoples on the simple fact that atigbes should be liberal.

Rawls seems to be saying just that when he sth#&ts dccording to some,
‘nonliberal societies fail to treat persons who qess all the powers of reason,
intellect, and moral feeling as truly free and dguand therefore they say,
nonliberal societies are always properly subjectdme form of sanctionLOP:
60, emphasis in original). To the latter point Bplies: ‘The italicized “therefore”
several lines back marks, however, an inferencelibgs the following question:
how do we know, before trying to work out a reasd@ad.aw of Peoples, that
nonliberal societies are always, other things be2ggal, the proper object of
political sanctions?’L{OP: 60). To his reply we can offer the following rejder:
whatever we think about decent hierarchical pegiesting with the assumption
that liberalism is the only possible way of orgamizpolitical society, won't tell
us much about ‘decency’ and about the proper sobpmeration.

Finally, let me guard the reader against one pmlentisunderstanding that
my argument might bring about. A different way obking at the ground covered
in last few paragraphs is to say that gilis analysis of the use of practical
reason under free institutions, we can see thisieaal conception of right plays a
dual role for Rawls. On the one hand it determithesboundaries of permissible
diversity and sets limits to the types of comprediva doctrines that citizens can
hold. On the other hand it also creates the canditfor reasonable pluralism to

develop in the first place. And it does so by pcotey the basic deliberative and
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expressive liberties that are familiar to the ldeconstitutional tradition. It is
precisely by attending to the dual role of libesalifor Rawls, as both origin and
limiting condition of diversity, that we can bettappreciate the internal tension
within TJ. If that is correct, then the oppressive use atiespower, at least as it is
presented by Rawls iPL, is an internal problem to the liberal democratic
tradition. It is thus very difficult to simply trapose the problem in the context of
a decent society. This might also suggest — andce Hms the possible
misunderstanding — that the very idea of reasonalol@alism only pertains to the
liberal democratic tradition.

| wish to deny that, but | also wish to make an am@nt qualification
concerning that denial. | want to make clear thainl not claiming that a decent
society is monolithic, or that no form of pluralisnould develop within it. Nor
am | claiming that the pluralism that would develoithin a decent society has no
moral significance and could simply be met by tlse wf collective power to
eliminate it. To qualify this slightly, although agonable pluralism is certainly
possible in a decent society, we would still haweadljust our understanding of
‘the idea of reasonable pluralism’ to the moraledsity that is likely to develop
within a system of decent institutions. In a decsattiety — that is in a system of
decent rather than free institutions — persond'saim along moral, philosophical
and religious lines will be (at least so Rawls eahjres) less ‘deep’ and less
‘irreconcilable’. In other words, in a decent sdgjeand given the institutions
under which persons develop, citizens might be Bisgled on fundamental
moral, philosophical and religious questions. Tjpedd, this does not entail that no
doctrinal division is likely to emerge, nor thatchudivisions are not reasonable.
Rather, it simply signals that the type of reasdmaiburalism we will encounter

will be different depending on our context of arsaty

Ill. Further problems: Horrible scenarios and asymmetry

In the previous part of the chapter we have putest the idea thatOP's
treatment of toleration and decent peoples is iapaft with Rawls’ broader

political philosophy and in particular with his acmt of toleration and pluralism
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in PL. Yet the fact that Rawls’ conception of internatb toleration is not
incoherent is not enough if we want to form a juégitnabout its justifiability. In
fact, many have argued that, whatever the cohem@hBawls’ work, some of the
arguments and conclusions concerning toleratiobhO® are deeply flawed. To
that effect, in this section | will address two maritiques. The first contends that
LOP tolerates unacceptable ways of organizing politeaciety (see Caney,
2002); while Rawls paints a rather rosy pictureaofype of decent society, a
decent hierarchical society, the criteria of degefsee section | in this chapter)
are loose enough to permit political institutiodsat; on due reflection, most
persons will find unacceptable. The second conc&awls’ reasoning in the
second original position; the critics argue that dniginal position among liberal
peoples is unjustifiably restrictive in the scogeat® conclusions, and that it is so
because it is purposefully designed to accommodetent peoples (see Pogge,
1994). Both critiques challenge Rawls’ account aénration, albeit in different
ways. If the first critique is sound, then the mlodetoleration of LOP simply
tolerates too much: it yields what are, on dueeribn, unacceptable results. If
the second critique is correct, Rawls’ method favising the scope of
international toleration proceeds in the wrong @mtaal direction. It does not, as
Rawls claims, develop a just law of peoples and tegpands the scope of
toleration to those regimes who can plausibly bg paLOP (as discussed in
section Il in this chapter). Rather, it decided thecent peoples are to find a place
within the Society of Peoples and then guides diselts of the first (international)
original position in order to justify their inclum.

| find both critiques unconvincing. In the follovgnfour sections | present

these critigues more extensively and explain wiey should be rejected.

111.1 A world of (in)decency?

One of the most common critiques of toleratiorL®P can be labelled ‘horrible
scenarios’. | term them such because one of thea frexguently repeated ideas
about Rawls’ account of decency is that it is cotilpea with political scenarios
all well-behaved liberals should find repugnante(€&aney, 2002). Since 1 find
both the argumentative strategy and the conclusia it reaches less than

convincing, | will try to explain where its faultee. According to Caney (2002:
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101-2), Rawls’ criteria of decency permit the fallng: a) the denial of

democratic rights; b) ethnic cleansing; and c) aladaliscrimination. Thus,

according to Caney:

Rawls’ schema ... allows racial discrimination, thaitcal exclusion
of ethnic minorities, the forcible removal of membeof ethnic
communities (that is, ethnic cleansing), the redacbf some to just
above subsistence whilst other members of thategoduxuriate in
opulent splendour, and the perpetuation of grassgqual opportunities
and political power. As such it is implausible t@im that Rawls’
people-oriented approach models the ideal of ‘tblen’. A Rawlsian
world order would sanction extensive intolerancea individuals
and minority cultures. (Caney, 2002: 102)

In fact, by combining these features, Caney maistdahat we can devise two

types of examples of possible decent societiespased on a racist ideology, the

other on a patriarchal conception of society treatesely discriminates against

women. Among the many distasteful political circtamees of these allegedly

decent societies we would find:

a)
b)

c)
d)

e)

f)
9)

h)

)

the treatment of its minority race as second atégens;

the exploitation of its minority race by the rulimy dominant class
(provided that such exploitation does not includeery or serfdom);

the confinement of the racial minority to dangerouslegrading work;

the denial to the racial minority of the chancedse above subsistence
levels (since no equality of opportunity is in p&c

the denial of any type of voting right to the memsbef the discriminated
race;

the denial of suffrage to women;

the impossibility of women occupying roles of respibility in political
and economic life;

the acceptance of female genital mutilation;

the lack of real private property for women (thpossessions becoming
their husband’s upon marriage);

the prohibition of women leaving the house once dre married;
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k) the flogging of adulterous women (compared with Mmumilder

punishment for adulterous men). (Caney, 2002:-3§°

1.2 What decency does not find decent

Before discussing Caney'’s reading of the implicasiof the idea of decency, let
me make an interpretive point. It seems that schdike Caney want to argue
that since Rawls only explicitly rejects slaverydaserfdom, this means that
anything short of that is permissible. That is dieaot true.LOP is a short book,
and in few pages it tries to deal with a wide raafymajor issues such as just war,
human rights, the ideal of the statesman, and th&ning of a realistic utopia. It
would be, | believe, more helpful from an exegédti@nd consequently even
critical) point of view, to avoid assuming that @sions represent endorsements.
(In the following chapter | will maintain a similargument when it comes to
international economic practices.) The idea of deges a heuristic device to try
to understand what kind of shape would nonlibelait (till worthy of respect)
institutions take. The idea of a decent hierardhsomiety serves the purpose of
further clarifying, admittedly in a brief way, wh#tat idea could look like in
practice. If, as Caney believes, the criteria ateeedingly loose and, allegedly,
permit too much, then given the brevity of Rawlstaunt it would seem more
charitable and plausible to amend or further syebié account of decency that he
provides, and not simply draw the worst possiblectgsions from it. My point
here is not necessarily ‘an argument’, but it doggo highlight how, in part, our
critical response to a text depends on the attitmeleadopt. In the case &OP,
especially given how much it covers in a short spétling the gaps with worst-
case scenarios is not necessarily a wise intevprstrategy.

Notwithstanding this interpretive clarification tieeis also textual evidence
that Caney’s preoccupations are unwarranted. Lettars with the list of human
rights that Rawls proposes (here | follow Reidyl@0 On page 65 dfOP Rawls
mentions that ‘[ajmong the human rights are thétrig life (to the means of
subsistence and security)’. As Reidy correctly agg(2010: 289), the footnote
attached to the passage shows how much wider Rawiderstanding of

subsistence is than simply physical survival. Adoog to Rawls subsistence

% Features (a)—(e) refer to the racist societyufest (f)—(k) to the patriarchal society.
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implies ‘a minimum economic security’ and by that imeans more specifically
that ‘the sensible and rational exercise of akfiles, of whatever kind, as well as
the intelligent use of property, always implies ingv general all-purpose
economic meansLOP: 65n1). In short, the right to life, when looketdfram the
perspective of subsistence, is not simply a righenough to address physical
needs. Rather, as Reidy notes, it seems to inmpliintain the right to control
personal property (2010: 289). This should putest it least points (d) and (i)
from Caney'’s list: since subsistence is not sullyiath citizens of a decent society
have a right to more than the mere elements thatipéheir continued physical
existence; and since some measure of control aweate property is also part the
requirements of economic security, women cannatdreed the right to personal
property.

Further, even when it comes to security we can emuaje that Rawls’
interpretation of the right to life can be expandedinclude more than mere
physical integrity. This should at least partighiyt to rest worry (h): if security is
more than physical integrity, a fortiori, femalengal mutilation is not simply
something that can be imposed on women.

Worry (j) instead can be partially put to rest ¢ tbasis of the fact that,
according to Rawls, decent societies follow thecepes of natural justice (it is
part of human rights for Rawls), and so their legatems treat similar cases in a
similar way. | say ‘partially’ here, because we mainbe sure ex-ante that a legal
system would not include stoning as a punishmenadultery. But what seems
not to be implied by the idea that decent societidieviothe precepts of natural
justice is that this type of punishment shoulddxserved for women only.

Worries (e) and (f) are instead put to rest by weey description of the
consultation hierarchy of Kazanistan. Since it aorg the idea that all citizens
must be members of a group and that all groupsl@hmupolitically represented,
then plausibly we can be assured that the ideaeoértty does not include the
non-representation of entire groups or gendersddfse, if by representation we
mean democratic representation, then the ideadafcant consultation hierarchy
will not serve. But, as we have stated in sectioof lthis chapter, to presuppose
that only democratic representation is justifialide to presuppose a liberal

democratic answer to the extent of toleration.
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We can immediately discard worry (g) after readihg following passage
from LOP:

A third observation concerns the representationainconsultation
hierarchy of members of society, such as women, mhyg have long
been subjected to oppression and abuse, amouuwtitige tviolation of
their human rights. One step to ensure that thaims are appropriately
taken into account may be to arrange that a mgjofithe members of
the bodies representing the (previously) oppredsedchosen from
among those whose rights have been violated. LOP{(75)
This passage signals that women can — and inga¥en certain circumstances,
should — occupy roles of responsibility within aceet hierarchical society.
Inter alia it also conclusively dispels any doub&ttany of the members of
discriminated races, genders or minorities can beniedl political
representation. Fundamentally, it seems to quedtienvery idea that the
patriarchal society imagined by Caney is even refgaotompatible with the
idea of decency.

In his account of the deep flaws of Rawls’ modetadération Caney also
gestures towards the fact that the idea of decenbgsically consistent with a
caste society (2002: 101). In fact worries (a), dnd (c) above seem to
synthetize how most of us would understand a cestéety, at least when
looking at it from the perspective of its least adtaged members. When it
comes to the society based on a racial ideologyeZaiso supposes that
‘(quite reasonably) the victims of this repressiggime resent’ their treatment
(2002: 102). But the idea that certain groups obpbe in society can be
relegated to dangerous and degrading tasks isuppbsted by anything Rawls
says. The system Caney imagines seems clearly tmdo¢hat approximates a
system of forced occupation: if the jobs that dgertaembers of society are
required to perform are dangerous and degradirggdims that the only way

for society to make them perform their tasks isdampel thent’

3" This argument seems premised on a controverst&mof coercion, namely that the lack of
alternatives for occupational choice is a form oércion. | think the point can be reformulated
less controversially by stating that if the onhagtical choice that is offered to a group of pesson
in a decent society is to perform a degrading fbbn it seems hard to imagine that this state of
affairs is something to which they can be recodcded that they will, from their own point of
view, see it as a form of coercion. Note that | @eo leaving aside the possibility that dangerous
and degrading jobs might be coupled with incredseohcial incentives or other material benefits.
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Even if we reject the previous argument, note Rewls simply mentions,
in his account of decent hierarchical societieaf ttnly members of certain
groups can attain the highest positions of govemn@learly the latter idea is
not fully reasonable from the perspective of arlb@olity. But the conceptual
and practical gap between declaring ‘you canngpribee minister unless you
are part of group X’ and ‘if you are part of grodphe only thing you can do
is sweep floors’ is rather wide. These remarks khalso shed some light on
the fact that there are many ways of being ‘seadasls citizens’. None of
them are fully reasonable from a liberal point aw, but not all of them are
necessarily fully unreasonable.

Allow me a word on the issue of ‘resentment’. Ddcencieties are
described by Rawls as allowing the possibility oligcal dissent. In fact this is
one of the features of the criteria of decency. &gy that, but public officials
are required to take that dissent seriously andtmatismiss it as a sign of
incompetence. This should start defusing the ingioesthat decent ways of
organizing political institutions are simply systemf oppression in which the
voice of those who are oppressed is never everdh&amcent peoples are
capable of moral learning and the dissent of tmimbers is an important part
of the internal dialectic of change and reform tisgbart of decent institutions
(LOP: 66ff). In other words, as Stephen Macedo coryeatgues, a decent
society respects dissent and is transparent anableapf self-reform (2004:
1734-5). Furthermore, Rawls mentions that the comgmod conception of
justice which structures decent hierarchical saesdas legitimate in the eyes of
the citizens of those societies, and that decesratthical peoples are well-
ordered according to their common good conceptiojusiice. The common
good conception of justice ‘takes into account whakes as the fundamental
interests of everyone in societf. @P: 67). All these features entail that the
law of the land is not simply experienced as a fafiftcommand backed by
force and that there is, at least in a large mgjaof citizens, a form of
identification between their views and the way ihiet the basic structure of

their society is organized.
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[1l.2 Conceding too much to decent ways of life?
Some critics (notably Charles Beitz, 2000; and TasnPogge, 1994) have

maintained that OP is skewed towards the needs of decent peoplesrdiog to
them, Rawls has artificially expanded the bound®laration in order to respond
to global diversity. He has, allegedly, done soliyiting the extent to which
liberal societies agree with each other. Why, tlitecs maintain, do liberal people
not agree with each other on a much broader anpedeset of principles in the
first original position of the Society of PeopleSihce they all share the main
aspects of liberal democratic regimes, why dorglythgree on establishing these
features as principles of a law of peoples? If tHely decent societies would be
excluded fromLOP, since it would at least be extremely problemédicthem to
accept international principles of political orgeation that require domestic
political institutions to match liberal standartts short, the critics claim, the first
original position is inclined towards minimalism é&@commodate the results of
the second original position.

In a now-famous essay obOP, Thomas Pogge puts this point rather
forcefully. It is worth quoting him at length:

[T]lhe law of peoples [Rawls] proposes is not whéerals would
ideally want, but rather is affected by the existerof hierarchical
societies. The alleged coincidence of the resdlthe two runs of the
second session is then not luck, but design. ltesoatbout because good
liberals seek to accommodate hierarchical socidiiesdjusting their
ideal of global justice ... This could explain theiotherwise incredible
— decisions against certain human rights (precidelge most offensive
to the hierarchicals) and against any egalitarramcyple.

This picture is not at all that of a negotiated poomise in which
the liberal delegates agree to surrender theiritagah concerns and
some human rights in exchange for the hierarclideldgates accepting
the remainder ... The liberal delegates, informed thair societies
share a world with many hierarchical societieskdeedesign a law of
peoples that hierarchical societies, on the basisheir values and
interests as such, can reasonably accept. Yetalfats nobility, the
toleration model has a drawback ... It is rather sided. The
hierarchicals, unencumbered by any principle oération, get their
favorite law of peoples, while the liberals ... smder their egalitarian
concerns and some important human rights.  (@d@94: 215-16%

% Note that Pogge’s observations are based on R4®B3 Amnesty Lecture. Since the 1999
version of the law of peoples does not change anbatly on this point, | do not believe that the
discussion of this matter is altered by the hisetsveen the original critique and Rawls’ final text
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[11.3 Redundancy and the constituency of authority

| believe this kind of reasoning to have importlaivs. The first thing to note is
that there seems to be no real need to include aflost of the major features of a
liberal democratic regime within the first originpbsition in LOP. The basic
reason for this is that the rights of liberal cansibnal democracy are already
guaranteed within the different domestic jurisding of liberal peoples (see also
Freeman, 2007b: 276). In the first original positim LOP, representatives of
peoples know that they are representativebefal peoples. Thus, they know
that the main aspects of a liberal democratic regare already part of their
domestic basic structures. What would be the paineplicating that protection
at the international level? At one extreme, ondda@also imagine liberal peoples
also sharing many features of their schooling systdraffic control systems and
the laws that regulate the bequest of property,chaérly it would be strange to
maintain that this would entail that these aspetttheir systems of government
should also be replicated HOP. Pogge could retort that he is not mentioning all
aspects of liberal governance, he is insisting wmd&émental human rights and
minimal liberal requirements of justice. But thised not capture the real point: if
certain rights are already protected domesticalhyg if we assume that we are in
an ideal theory where liberal societies are walleoed according to their liberal
conceptions of justice and face favourable cond#jowhat is the point of
replicating the protection of something that igatlty secured?

| see only one reason for this type of ‘duplicaticand by looking at the
rationale for it we will also be able to understantly perfect duplication is
unlikely to be a good solution (or at the very teascostless one). The main
reason for duplicating entitlements is that if mqveoples are collectively
responsible for the protection of basic liberalhtggin the jurisdictions of all
liberal peoples, then those rights will be, cetasilparibus, more secure. If the
violation of all relevant liberal rights (howevdrig set is defined) is legally felt in
all liberal peoples wherever it might happen, theié be a greater chance that
those rights will be secured if conditions forpt®tection become less favourable
within any given liberal polity.

This type of reasoning is not without its appealt, lbbelieve it does not come

without costs. In order to see why, note first haach of Pogge’s reasoning is
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premised on what looks like a neutral assumptidme assumption (A) is: If
representatives of liberal peoples agree on tloenestic justifiability of
entitlement X then, ceteribus paribus, they wiltesgto incorporate X within the
international principles ofLOP. This type of assumption might, at a first glance,
appear to be rather innocuous, but as | will shelew this is far from the case.

When we discussed the coherence of the Rawlsiarelnafdtoleration in
section Il of this chapter, and especially Kok-Chian’s powerful attack on it, we
stated that Tan’s model of coherence did not ctyrecapture the analogy
betweenPL and LOP. We saw that to simply suppose that if ‘X is jfiable
somewhere’ then ‘it will be justifiable anywheresel was not a good way of
proceeding. | also conjectured that this problens wiae result of not fully
digesting Rawls’ choice of unit of analysis. Hereelieve that Pogge, albeit in a
rather different way, is making a similar mistake.

Looking at assumption A above, the emphasis on &iii and
‘international’ should signal that there is a clééference between the first part
and the second part of the proposition. One mighteimpted to observe that such
difference lies mainly in the scope of the validitly entitlement X: it was once
justifiable domestically (and severally within diberal polities) and it is now
justifiable internationally (and for all liberal pples collectively). But note that
the validity of a certain entitlement within difeat domains (here the domestic
and the international) also has important consezpgerfor its implementation.
These changes are not simply pragmatic problenapplication. The change in
the scope of validity of an entitlement (in thisepalsaalters the constituency of
those who have legitimate authoritymonitor its implementation.

Note also how this is a peculiarity of the passdgen domestic to
international politics. When we move from natiot@lsupranational politics we
transform a matter of domestic policy into a matiinternational concern. In
fact, this is precisely what was mentioned as themationale for duplicating the
protection of liberal rights (in liberal basic sttures and in.OP). Before delving
more deeply into this matter let me say that theasgnt neutrality of this passage
from ‘domestic’ to ‘international’ is easily exprable if we look at what happens
in a similar case using, this time, the traditiod@dmestic) model of the original
position. Imagine that, much as in Rawls’ own damedseory, representatives of

persons in the original position have to chooseveen two sets of entitlements
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(for instance, one based on a version of the piaecdf average utility and one
based on justice as fairness). The reasoning opdhtes in the original position
will be premised on the fact that their choice, telar that might be, will not
affect the constituency of those who will monitdret fact that domestic
institutions comply with the choice made in thegoral position. And yet this is
precisely what will happen if we shift the probleso that the parties, now
representative of peoples, have to decide whicho$efalready domestically
justified) entitlements they want to see as patt@P.

Why is this a problem? Put simply, whenever agientitlement becomes a
matter of international concern, this signals that self-determination of peoples
Is curtailed with respect to that entitlement. Tétigstement should be qualified in
two ways. First, the curtailment of the self-deteration of peoples on some
issues is not necessarily bad. In fact the Rawls@rception of human rights,
among other things, precisely serves the purpo$imiting the internal autonomy
of peoples. (See section 1V.2 below for a fullesadission of this point.) Second,
the curtailment of self-determination is a mattdr degree. That something
becomes an issue of international concern doesentdil, in the case of a
violation of the entitlement in question, that #ewould be direct coercion,
military intervention or the imposition of sanct®nThis will depend on the
circumstances and the importance of the humaneistierithat the entitlement is
meant to protect.

Bearing in mind these two qualifications, | nonétlse believe that the basic
rationale of the point | am making is clear. Inist enough to state that all liberal
peoples separately might agree on certain basnciptes in order to conclude
that such principles would need to be part of dective international law of
peoples.

When doing so, the constituency of those who haggiinate authority to
monitor the enforcement of the entitlement in goestwill change dramatically.
It is more plausible, in my view, instead to arghat the case for making said
entitlement part of international law would depemdother considerations, such
as the value of self-determination and the impa¢anf the human interests
protected by the entitlement. In turn, it is how wal decide to balance these
values that will tell us what should form the letdé international law, not the fact

that the entitlement in question is a shared feabfitiberal institutions.
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IV. The curious case of benevolent absolutisms

Rawls’ critics are always, or almost always, pregmied with how muchLOP
tolerates; Rawls’ strategy on toleration, howegeems to be problematic for the
opposite reason. In this section | want to expRasvls’ treatment of benevolent
absolutisms. ILOP Rawls states that benevolent absolutisms cannotdmbers
in good standing of the Society of People®P: 4, 63). Benevolent absolutisms
are not well-ordered because their citizens ‘araiede a meaningful role in
making political decisions’ LLOP: 4). Now, clearly, given Rawls’ account of
decency and his outline of political participationa decent society (see section |
in this chapter), by definition benevolent absaoms cannot be well-ordered. Yet
the reason for this — what grounds Rawls’ stipatathat political participation is
so crucial in identifying those that are entitledmembership in the Society of
Peoples — is not cleatOP offers two answers to this question, one concernin
the idea of foreign policy formation, the other tieéevance of self-determination:
the first is unconvincing and the second is undezlibped.

| start by sketching out the first attempt to jfysthe exclusion of benevolent
absolutisms fronb. OP based on the fact that they are unlikely to be &tblfollow
its principles (call this the foreign policy reply) show that this reply is
unconvincing. According to Rawls, the main readuoet benevolent absolutisms
cannot be members of the Society of Peoples ishlegtdo not have mechanisms
for political participation, yet his remarks are last cursory on this subject.
Instead, | develop the link between self-deternamaind the idea of political
participation at greater length and highlight agplole view of why, in a Rawlsian
framework, benevolent absolutisms are plausiblyiusded from the Society of
Peoples. | note the conceptual gap between demyargbership in the Society of
Peoples and curtailing the sovereignty of certaolitipal communities. In
essence, benevolent absolutisms represent a plazdl©OP because while they
cannot be members in good standing of the SocieBeoples (as they are not
well-ordered), neither can they be the object oicians (as they are not outlaw

states). Benevolent absolutisms exist in a sotindfo, and the task of the last
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section of the chapter is to provide practical andcipled guidance on how to

navigate that ambivalence.

IV.1 Foreign policy

As we have seen in section lll above, decent psoaie worthy of toleration
because, crucially, they endorse the same concepfianternational right as
liberal peoples. In other words, decent peoples ragsonable because they
subscribe to the same structure of the Societyenples as do liberal peoples.
The problem, then, is justifying so many restrician the internal organization
of what can be classed as a well-ordered peoplpe@®raps more accurately, why
suppose that only decent peoples as Rawls deschbes would be capable of
honouringLOP in the same way that Rawls imagines liberal peopleuld?

Some of the restrictions on the internal and ctillecorganization of ‘would-
be’ internationally reasonable peoples seem clemalyanted by the theory itself,
simply by stipulation. For example, respect for lammights (albeit a minimal list
of such rights) is required by the sixth princigleLOP. Thus, no society can
violate basic human rights and accdfP's eight principles in full. Other
restrictions are also plausibly demanded by Rawistinction between social
cooperation and command by force. One could argag even controlling for
different historically-situated political traditisn we can make a judgment on
whether a regime of social norms is possible sinopltyof threat of force or active
manipulation of its citizens or whether it standsduse it is a genuine form of
social cooperation. However, on neither count do kave evidence that
benevolent absolutisms cannot be in line with thesgriptions of LOP.
Benevolent absolutisms, by definition, respect humghts, and while Rawls
tells us that their members have no meaningfultipalirole we simply have no
reason to believe that their system of cooperasoone of command by force.
There seems to be no reason why benevolent alsuokitiannot respect the eight
principles ofLOP.

A more promising possibility is that benevolent@bisms are not peaceful.
Rawls does not tell us as much, but his descriptibmell-ordered peoples as
‘satisfied peoples’ and his peculiar interpretatairnthe democratic peace theory

might partially signal this conclusion. | say ‘palty’ for the simple reason that
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Rawls’ interpretation of democratic peace, whatetgemerits, can only establish
that certain peoples are likely to be consistepégceful in their relations; it does
not establish the negative relationship betweenweltordered institutions and
aggressive behaviour in foreign policy. At best,atvRRawls could say is that,
given his account of satisfied peoples and theetween being well-ordered and
being externally non-aggressive, being a well-a¢depeople (rather than a
benevolent absolutism) offers greater guarantepgsadefulness.

So, what are the bases of Rawls’ view of foreigticgoformation? In the
Society of Peoples, peoples as corporate agent®tdbave a conception of the
good to further. But RawlsLOP does provide a fuller account of the types of
interests that peoples do have, and, as we hagfylseen in the introduction and
in chapter 3, it is a central feature bOP since it is the basis of Rawls’
understanding of the idea of peace in internaticoaiety. According to Rawls,
liberal peoples are different from states. Whiletest are simply guided by what
they perceive as their rational interests, libgedbples have a moral nature and
they set limits to what their interests can leg#iely be. In Rawls’ words, ‘just
liberal peoples limit their basic interests as regfi by the reasonable ... they
seek to protect their territory, to ensure the sgcand safety of their citizens,
and to preserve their free political institutiomslahe liberties and free culture of
their civil society’ LOP: 29). Given their reasonable interests, peoplesato
want more power, territory, wealth or glory. Accimgito Wenar and Milanovic,

Rawls asserts that the limited interests of a ébgreople makes it
unwilling to engage in adventures abroad, and ttainternal political
structure of a liberal people generates only thgsecific interests.
Rawls’ explanation of why this internal politicatrgcture generates
only non-aggressive interests centers on threeuremtof a liberal
people. First, a liberal people will have a comrrarcharacter; second,
a liberal people will be indifferent to economicogtth; and third, a
liberal people will tolerate religious diversity.

(Wenar and Milnaovic, 2009: 469)

More controversially, Rawls also extends this asialyto decent peoples and
claims that even decent peoples are part of whatahe ‘satisfied peoples’. As

Wenar and Milanovic point out, this extension & ttemocratic peace hypothesis
to nondemocratic but decent peoples is problenf2fitOa). At the very least, one
will have to recognize that the empirical supportDoyle’s (2005) and Russett’s

(1993) work is based on the idea that mature demeceEs are not aggressive
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towards each other, and does not take into coraidarthe possibility that even
nondemocratic but decent peoples can behave isaime way. Yet even if we
were to accept Rawls’ extension of the democratiacp hypothesis, the very
features of well-ordered peoples that Rawls mestias the basis for their being
‘satisfied peoples’ (that is, their indifferencedoonomic growth, their tolerance
and their commercial character) are plausibly edéeno benevolent absolutisms.
There seems to be no principled reason to statéémevolent absolutisms cannot
share these three features. Rawls’ definition @gyals that they respect human
rights but do not allow political participation, dns silent on their attitudes
towards growth, commerce and religious diversityuel Rawls could claim that
neither does the conceptual category of benevabsblutisms define them as
possessing those features either. But this wouleljmwbee a way of defining away
our concerns: unless there are principled reasaistam define benevolent

absolutisms as ‘satisfied’ why suppose that theynat?

V.2 Self-determination

Thus far, | have examined Rawls’ approach to ttil@namainly for the purpose of
defending it from some of the critical attentiorhés received from cosmopolitan
thinkers. Time and again | have noted how Rawleiwof toleration is based on
the idea that the constituency of internationakoaableness is decided upon by
looking at those who are able to follow the eighibg@ples of LOP for the right
reasons. But, while the focus on the allegianciagoprinciples oL OP is clearly
crucial for understanding the scope of toleratithns strategy runs the risk of
obscuring part of the Rawlsian conceptual strat@gye main reason is that while
the scope of toleration can be determined by lapkinthose peoples who are able
to endorsd.OP, this view does not tell us why the principlesL@P are what
they are. In other words, | have emphasized howstlupe of toleration is co-
extensive to an international overlapping consemsugrinciples of justice, but,
again following Rawls’ general framework RL, | have remained silent on how
the principles of international justice themselaes developed. In terms of ideas
of justification, then, we can say that the chagpterfar, has concentrated on the
issue of public justification but has not delvedointhe issue of pro-tanto

justification (se€PL: 389). Yet, it is precisely by looking at how Rawdonstructs
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his eight principles of OP and by developing the link between that elabonatio
and the idea of self-determination that we willdi#e to discover a rationale for
Rawls’ treatment of benevolent absolutisms.

In general when we speak of self-determination arenally refer to what can
be called, following Cassese (1995), external detérmination. The idea of
external self-determination refers to the degrepabtical autonomy that a given
group can exercise in relation to other entitied groups. Within the concept of
external self-determination itself a further distion should be made between
‘the establishment of and ‘the on-going protectadhexternal self-determination
(see Cassese, 1995: 52-5; see also Buchanan, 288); the first refers to the
attempt of a group to become self-determining while second refers to the
entittement of an already self-determining groupstay so (for example when
confronted with external pressures or threats). §thedard normative questions
linked to external self-determination mainly pemtéo two domains: a) the nature
of the groups that are entitled to self-determorat(nations? tribes? ethnic
groups?); and b) the type of political/institutibr@quirements necessary to
protect a group’s right to self-determinatidiistatehood? a measure of political
autonomy?f?° Internal self-determination, on the other handigies to the way
in which a group is governed, and is mainly disedss connection with the
relationship of a whole people to its government;this should not obfuscate the
fact that the idea of internal self-determinatisraiso relevant when it comes to:
a) the rights of religious or ethnic minorities;th rights of ethnic groups; c) the
rights of linguistic minorities; d) the rights afidigenous populations; and e) the
rights of national minorities within federal staigsee Cassese, 1995: 102).

In LOP Rawls does not tackle the question of the estabknt of self-

determination. Instead he seems to assume thag@plles, in ideal theory at least,

% S0 for instance Allen Buchanan states that ‘setédmination (or autonomy) implies an
independent domain of political control. But thisacacterization leaves open (1) the nature of the
domain of independent control (what sorts of atisi and institutions the group exerts control
over in its own right), (2) the extent of its casitover items in the domain (which may vary from
item to item), and (3) the particular political tibgtions by which the group exercises political
control over its domain of control’ (Buchanan, 20833).

% One of the most popular discussions in the fidldnternational ethics concerns the idea of
(external) national self-determination (see Mill2895; Tamir, 1993). But note how the idea of
national self-determination is only a sub-categofythe debates concerning which groups are
entitled to self-determination, and that even amtrgse who believe that national groups are
entitled to external self-determination, not alhsimler the most appropriate means of achieving it
to be statehood (see for example Tamir, 1993).
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are already self-determining and want to preserbeirt freedom and
independence. In this respect, Rawls’ view isme With international law. In fact
the latter is rather timid when it comes to th&tablishmenbf external self-
determination as such establishment is closelyetinio a people’s right to secede.
Public international law only recognizes coloniaoples, or peoples who are
victims of unjust military occupation, as havingegal right to form a separate
self-ruling political unit (see Cassese, 1995: 3Bfichanan, 2004: 333-4). On the
other hand, international law is more forthcominigew it comes to the ongoing
aspect of self-determination. According to CassAstigle 1 of the UN Covenant
on Economic, Social and Cultural Rights and of thé Covenant on Civil and
Political Right" ‘requires that a State’s domestic political ingtiins must be
free from outside interference ... and reinforcefs tluty incumbent on every
state under customary international law to resgsetry other state’s political
independence and territorial integrity’ (Casse$851 55). This is in line with the
first principle of LOP which states that ‘Peoples are free and indepeénded
their freedom and independence are to be respbytether peoples’L(OP: 37).

Less evident is Rawls’ position on internal selfedlmination. More precisely,
while Rawls does have a relatively clear view oa ithportance of internal self-
determination, the link between the two aspectetfdetermination (internal and
external) are not explicitly stated. Given Rawlscaunt of liberal and decent
peoples, we know that a measure of collective regdfis a necessary condition of
being well-ordered and thus of membership in theiedp of Peoples. But Rawls
does not fully state the reason for it being nemgs®r how it is connected to the
idea of external self-determination. In what follw want to show that this
missing link can be found by interpreting the letitinternational law.

Article 1 of the of the UN Covenant on Economicgcfaband Cultural Rights
and of the UN Covenant on Civil and Political Rggee note 41 for the wording
of the article) does not refer to external selfedetination, but rather to internal
self-determination. Following Cassese, we can shate‘the primary significance
of the provision [of Article 1] is that the peop@hoose their legislators and

political leaders free from any manipulation or uadnfluence from thedomestic

“! The article reads as follows: ‘All peoples have thght of self-determination. By virtue of that
right they freely determine their political statasd freely pursue their economic, social and
cultural development.’
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authorities themselves’, and that Article 1 hasnb&e major impetus to self-
determination’s development into a legal princiglecompassing theternal
decision-making process [of a political communitfCassese, 1995: 53-4,
emphases in original). The idea of external seléwheination is only a secondary
and derivative aspect of Article 1. It is only ifeoas the people can have a
meaningful role in the process of collective selkrthat their freedom and
independence from external constraints becomesrtargo In other words it is
not implausible to claim thaa plausible interpretation of the global public
political culture holds that a premise for the emuent of external self-
determination is internal self-determination

If that is the case, Rawls’ position can be restatere clearly and more
explicitly to maintain that the idea of the poléicparticipation of the people in
domestic affairs is a premise of the said peogltesdom and independence from
external constraints. In Stephen Macedo’s words, dwght to respect the right to
collective self-rule, so long as the people — &lthem — are collectively ruling
over themselves’ (Macedo, 2004: 1735). In shb@P assumes that all well-
ordered peoples provide for meaningful politicaltiggpation to their citizens
(even if not necessarily democratic political pap#ation), and states that well-
ordered peoples would subscribe to a conceptiomtefnational right that sees
them as free and independent. Thus, a plausibépi@tation of the letter of
international law and of the global public polilicalture provides the connection
between the two aspects.

In maintaining that external self-determinationpigmised on internal self-
determination, it elucidates the reasons for thelusion of benevolent
absolutisms from the constituency of toleratione Tonstituency of toleration in
LOP is based on the overlapping consensus of wellreddpeoples on the eight
principles ofLOP. But crucially, this overlapping consensus is amiganingful if
it is itself based on the idea that those who padie in the consensus are
internally allowing some measure of collective salk. In sum, the rationale for
excluding benevolent absolutisms from the Socié®emples is as follows:

a) Rawls’ method for developing an international cquime of right is based

on his interpretation of the global public politiculture (see chapters 2
and 3);
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b) all of the elements of the eight principles lIdDP (such as the role of
human rights and the idea of limited sovereigntyg the result of an
interpretation of the evolution of public interratal law in the twentieth
century;

c) also part of Rawls’ interpretation is the idea tipetoples should be
externally self-determining (here the referenceoisongoing’ external
self-determination);

d) however, Rawls does not fully explore the link bedw internal and
external self-determination;

e) a plausible interpretation of the global publicifchl culture, and one in
line with public international law, sees the claito external self-
determination as premised on the achievement oérnat self-
determination;

f) it follows from (e) that when Rawls maintains tipetoples are ‘free and
independent’ he should (and perhaps implicitly ¢lomaintain that their
freedom and independence is premised on their bmitegnally self-
determining;

g) internal self-determination requires a system diective self-rule (even if
not necessarily a democratic one; see Cohen, 2010a)

h) benevolent absolutisms, by definition, do not psssaich system and so
cannot be internally self-determining;

i) thus, benevolent absolutisms cannot be part obtuoeety of Peoples.

IV.3 How to deal with benevolent absolutisms

In the previous two sections | have explored thaomale for excluding
benevolent absolutisms from the Society of Peopleave maintained that, since
in international law the idea of external self-detmation is premised on the
achievement of a measure of internal self-deteriwinapeoples which fail to
allow for that collective self-rule cannot enjoyetlireedom and independence’ to
which LOP refers. Nonetheless, the fact that benevolent latisms are not
within the scope of international toleration is eobugh to understand how well-
ordered peoples are to relate to them. Rawls’ quiiwe of toleration is based on

the idea that those included in the internationarkapping consensus on the eight
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principles ofLOP are to respect each other as equals and thaatbeall members
in good standing of the Society of Peoples (sed¢icsed). However, to deny
membership of the Society of Peoples is simplydonyda measure of respect, not
to conclude that either sanctions or general palitpressure should apply. Being
well-ordered defines the constituency to which {enciples of LOP are
addressed, not how we are to deal with those whonat part of it. The only
instance in whichLOP allows (explicitly) for pressure and interventiag,in the
case of outlaw states. But, outlaw states, as efioy Rawls, violate human
rights and are externally aggressive. Rawls’ disicurs of limited sovereignty
(LOP: 25-7) never mentions the idea of political pgpation as a genuine reason
for outside intervention, and the same is true isflnief remarks on the limited
nature of ‘the freedom and independence’ of peofdesLOP: 38). Benevolent
absolutisms instead are not aggressive in thegidarpolicy and, by definition,
they respect human rights. In fact, Rawls goesaasd telling us that they too are
entitled to wage war in self-defence since anyi&tgcthat is nonaggressive and
that honours human rights has the right of selede¢’ (OP: 92).

We are therefore faced with the following conundrum

a) benevolent absolutisms are not internally collegtiself-ruling;

b) hence, they are not internally self-determining;

c) hence, they are not entitled to membership in thaeBy of Peoples (see
above for the link between (a) and (b));

d) however, they are nonaggressive and respect hugtas;r

e) they are therefore entitled to be sovereign overr tierritory and to wage
war in self-defence;

f) it follows that benevolent absolutisms are not meratof the Society of
Peoples but that they are entitled to be sovereagd, so cannot be the
object of sanctions or political pressures.

So, how are we to deal with benevolent absolutisntkin the framework of
LOP? For guidance on how to proceed it is importamdte that the long-term
objective of the Rawlsian framework is for all pespto become members in
good standing of the Society of Peoples. For Rathis, great evils of human
history are political in nature. Allegiance to thight principles oLOP is the best
we can hope for to banish those evils and makenitidd a just and peaceful

place. Even Rawls’ discussion of nonideal theoryriemised on this idea of
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progressively enlarging the constituency of thei&@gcof Peoples (this is also
discussed in the next chapter where | address rbiglgmn posed by burdened
societies). In dealing with benevolent absolutisrtigrefore, the long-term
objective of LOP would seem to be to allow them to make a tramnsitm the
status of well-ordered peoples.

As we have seen above, a defining aspect of thernalt political life of
benevolent absolutisms is that they do not allogirtbitizens to participate in the
political process. An important aspect of how welilered peoples are to deal
with benevolent absolutisms, then, is whether palitdissent within a benevolent
absolutism is either present or absent.

Let us assume that political dissent is absent:ctizens of a benevolent
absolutism are simply happy with (or not unhappgugi to protest against) their
rulers. In this case, | believe the wisest waydaldvith benevolent absolutisms is
to provide incentivego become well-ordered. There are three distisstigs
regarding incentives: a) their source or origin gwdrovides the incentives?); b)
their content (what is it they offer?); and c) thgoal (what is the hoped-for result
of the incentive mechanism?). (See also Grant, 2fotla book-length treatment
of the morality of incentives.)

In the incentive model | am developing, | take @oanted that the long-term
goal is for benevolent absolutisms to become welered. A further distinction
between two different scenarios is required. Infifgt scenario, liberal or decent
peoples provide incentives to a benevolent abspluseparately or bilaterally.
The incentives can thus be targeted to develogyihes of institutions that the
‘source’ country most prefers. For example, it vabideem permissible that
bilateral help from a liberal people could comeammdition of the development
of democratic procedures. While the goal is alwaystransform benevolent
absolutisms into well-ordered peoples, there arenymiypes of institutional
framework that satisfy that condition, and becomiilgeral and democratic
certainly represents one. Of course, the same wbold if decent peoples
provided incentives to a benevolent absolutism wvetbp a consultation
procedure modelled on their common good concepiiojustice. In the second
scenario, if the incentives are the result of @tile agreement on the part of the
entire Society of well-ordered Peoples, then theermiive model should remain

open to the types of institutions that can be dgped by the benevolent
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absolutism. To require that it becomes liberal,ggample, would imply that the
Society of Peoples considers decent institutionseasndary to liberal ones, and
that would clearly be a form of lack of respect ébels decent peoplés.

While the goal of the incentive model should remaithin the bounds of the
long-term goal ofLOP, the content of the incentives is rather open hviite
possible exception of the involvement of militagugment, given its potential to
affect the future repression of political disseltell-ordered peoples (or specific
liberal or decent peoples) can offer economic hBlgt, more importantly, they
are also entitled, in my view, to offer military ragments for the protection of
benevolent absolutisms from outlaw states. Some oweyment that it seems
strange to fight for an institutional system in alnione does not believe and that
does not even match the criteria of toleration mies byLOP. In that case, well-
ordered peoples would have to choose between sserl®f two evils. No doubt
that might be a tragic choice: sending its citizemgight and die for absolutist
institutions would clearly be a decision that isch#o swallow, especially for a
democratic regime. Yet in defending benevolent hitisons from outlaw states,
liberal and decent peoples are defending institgtiat at least do respect basic
human rights, and are making it more likely tha 8ociety of Peoples will have
to deal with fewer evil and aggressive regimehanfuture.

What if the members of a benevolent absolutism ragularly protesting
against their rulers, showing that political didsenwidespread? Here we need to
distinguish two different situations, or more psaty, two ways in which the
government of a benevolent absolutism can readhéopresence of political
dissent. In the first case, the government repsestesent with force. If the
repression is violent, then the basic rights of titezens are violated and a
benevolent absolutism becomes an outlaw state asdndng of appropriate
treatment. Here the incentive model is inapplicalidhe second case, where the
repression is mild, or not bloody, or where the egament simply ignores the

42 Some might claim that incentives might lead totdsness and resentment’, to paraphrase
Rawls. That might very well be the case when ingestare provided to well-ordered peoples.
And yet the situation of benevolent absolutismsnarkedly different as their government doe s
not really represent its people. True, members ladreevolent absolutism’ government might feel
some resentment and bitterness, but that resentmerthat bitterness cannot be deep and widely
diffused as they might very well be if incentivesre offered to a well-ordered people since they
are not incentives to alter a system of collecsieé-rule but rather to create one in the firscpla
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protesters, then well-ordered peoples cannot dyreaterfere with the internal
political life of a benevolent absolutism as thidacan still claim its sovereign
status. This does not entail that well-ordered fe=opannot offer (non-military)
help to the protesters (for instance, by actinghag speakers on the world stage
and in international organizations). In this caae, incentive model can be
employed: well-ordered peoples can put in placgstesn of diplomatic pressure
mixed with positive incentives (such as the onesflyrdiscussed above) in case
the internal situation of the benevolent absolutigas to change.

Conclusion

In this chapter | have defended Rawls’ conceptibtoleration against some of its
liberal cosmopolitan critics. | have shown that thany alleged inconsistencies of
LOP's idea of toleration are only apparent. Once @keg seriously the content
and method adopted by Rawls RL, one can more readily appreciate the
coherence of Rawls’ extension of toleration frommestic to international
politics. | have also defended Rawls against trergds of permitting oppression
and unduly constraining the scope of the agreerbetween liberal peoples. In
the final section | have tried to refine Rawls’aséigy concerning the exclusion of
one type of society: benevolent absolutism. | Haviher developed the rationale
for excluding them from the constituency of tolevatand also tried to resolve the
practical puzzle that well-ordered peoples face rwhealing with a political

community not worthy of respect, yet sovereign.
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CHAPTER 5

Rawls’ Duty of Assistance: A Defence and Re-elabadiian

In the previous four chapters | have presented mapayhetic interpretation of
Rawls’ law of peoples. | have, time and again,stesl on its continuity with the
framework Rawls developed in his domestic politiphilosophy and with the
main liberal idea of respect for persons and of jtisification of social and
political arrangements to all. 1 have explained wRawls is not a global
egalitarian, yet can still be considered a cosmtgolthinker, since the very
nature of the international order he imagines édhly one that it is possible to
justify to all. I have also maintained that his @aat of international toleration is
not incoherent or indefensible. In this chaptendlgse Rawls’ duty of assistance
(DOA), which is the core of his project of interivatal economic justic&® As |
have shown, while there is every reason to beltbae Rawls was correct in not
extending his egalitarianism beyond borders, tladt, f by itself, does not
guarantee that his position on international ecaoguastice is sustainable. Only a
more detailed exposition of the merits (and faultcfthe DOA can support the
claim thatLOP provides a sound understanding of our economicesludt the
international level.

While this chapter does not necessarily insist o ¢oherence of Rawls’
work, assuming such coherence does have an impartpact on how | approach
the DOA itself. Accepting that Rawls should not éaaxtended the difference
principle to international politics helps us to @m from our conceptual horizon
the idea that OP should have simply ‘done more’ when it comes tenmational
distributive justice. This is important, | will ang, because it is precisely this

attitude towards Rawls’ treatment of internatiodistributive obligations that has

43 As we will see, the DOA (that is, its content anrpretation) does not really share much with
the idea of economic justice per se, at leastafléitter is understood to require or concentrate on
the transfer of resources. The DOA is, in this eespa very political duty, focused as it is on the
character of institutions. | retain the terminolagfyinternational economic justice in order to not
lose contact with the debates that have surrouh@$tlon this specific point.
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prevented many commentators, sympathetic and rmt) eeing what is really
problematic about the DOA.

Looking at the literature on distributive justiae LOP, even in this respect
Rawls’ work did not initially receive a warm welcemMany have been baffled
by Rawls’ dubious empirical generalizations conoegrihe wealth of nations and
the sources of their prosperity (Beitz, 2000). @ghHeave been disappointed by the
idea that issues of distributive justice at thelinational level were replaced by
Rawls with issues of assistance (Pogge, 2004)udfige is the first virtue of
social, political and economic institutions, andcg there are many such
institutions at the international level, then suyr&e should apply our ideas
concerning distributive justice beyond the statedfizanan, 2000). While the latter
has been the predominant critical reaction formg lome, it is also fair to say that
more recently a more robust and sympathetic regpdosRawls’ work has
appeared. Some have argued that Rawls’ ideas la\ee tinterpreted at the
appropriate conceptual level: they concern ideabt, not the world as we see it
(Reidy, 2004; idem., 2007; Freeman, 2007b). Othaxee tried to explain that if
we take the idea of a just law of peoples serioasigl if we understand how
peoples and their interests are constructed, thraarcupation with wealth is not
really a priority inLOP (Wenar, 2006; see also chapter 3).

Although | tend to sympathize with more ‘favouraldatical reactions, | still
believe that there are important problems with Radkatment of international
economic assistance — yet | find most of the tragiti arguments against Rawls
to be less than convincing. Their general tonevierwhelmingly based on the
idea thatLOP, for one reason or the other, does not seem terdugh’. It does
not provide a rich enough sense of the internationglobal obligations of justice
that peoples have toward each other. The DOA isarthity of justice but should
be one’* the DOA attributes to the poor responsibility foeir own fate, not, as it

“ This issue in particular is less conceptually clsat some have assumed. In general there is a
tendency to believe that the main difference betwastice and assistance is the degree to which a
principle is binding. Given that the DOA is part tife eight principles of.OP and that all
principles are equally binding, the applicationtbé ‘degree of bindingness’ distinction is not
particularly helpful. One could also comment thaice the eight principles themselves are a
conception of justice for the Society of Peoplasntas the DOA is one of these principles it must
ipso facto be a principle of justice. That is tiugt it does not clarify the distinction between a
principle of justice and a principle of assistarieerhaps the best conceptual distinction is the one
provided by Valentini (2011a) claiming that prinieip of assistance, among other things, already
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should, the world order; the DOA does not caterthie many and unjust
inequalities that plague the world. The defaultnggn, if one wishes to criticize
Rawls, seems to be that he is not doing or askisghieory to do as much as it
should. More than finding these allegations uncocivig, | find them strikingly
off the mark. The DOA might not solve all the difiities of international
distributive justice, but if it has a real probleiis that it asks too much of those
who have to perform it, not too little.

The striking nature of this problem is evident ie ook atLOP from a
slightly ‘higher vantage point. Rawls’ critics beally complain that he often
depicts a world in which all peoples are resposesiioir their choices and the
outcomes of such choices. He also maintains thatessocieties, given their
social and political culture, are unable to becoesponsible for their faiths. This
might appear a suspicious picture, one in whichpth@r are poor because of their
ill-jJudgment, and the rich are only there to asfisim, not to give them what they
are owed. But this is simply a mistaken view, andrhany reasons. Perhaps the
most fatal problem with this type of view is thatfails to make a simple
connection. If the sources of how a society faresdmmestic social and political
institutions, and if we have a duty to help allisties to become well-ordered and
responsible for their choices (as Rawls thinks \agel), then, surely, what we
have a duty to do is quite extraordinary: we hawkity to change, or vigorously
shape, the social and political institutions of a&bcieties burdened by
unfavourable conditions. Very few cosmopolitan megls ask so much of those
who are lucky enough to live in a well-ordered sbgiand there are good reasons
to believe that it would mean, in fact, asking toch.

This is, in my view, the most important problem @A has to face, but the
fact that such problem exists does not mean thasymopathetic solution is
available within the Rawlsian framework. In fact,bklieve there is such a
solution, although it requires a partial reframofghe way in which we conceive
of the DOA. It calls for greater concentration oanfan rights and a more

incentive-based solution to the problem of develgpvell-ordered institutions.

presuppose a system of just entitlements. Thatoisgbly true folLOP, as it is based on the prior
legitimacy of peoples and their control over theiteries and natural resources that they occupy.
The legitimacy of peoples has been the objectsfudision in chapter 3 of this thesis.
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| rehearse Rawls understanding of the DOA, its nmggancontext and
purpose, in section I. This will serve as a baclgubfor the rest of the chapter. In
section Il I examine some of the main critical angunts against Rawls’ DOA,
and find them all wanting. In section Il | explavhat is in my view the real and
relatively unexplored challenge posed by the DOAd an section IV, | put

forward a possible solution to’t.

I. Distributive justice (or lack thereof) in LOP

As we have seen in the introductib®P puts forward a duty of assistance (DOA)
as the best proposed solution to problems of ppwert inequality in the worltf

In order to understand why, we need to begin bingeRawls’ reasoning in the
broader theoretical framework he adopts in his ddimeand international
theories.

In LOP, just as inTJ, there is a crucial distinction between what Ragels
ideal and nonideal theory. In short, ideal thecegld with cases in which we can
believe that the two following assumptions hold:falj compliance with the
normative principles that regulate the domain undensideration; and b)
favourable conditions for the fulfilment of the @ations that are given by the

relevant normative principles. IbhOP, the DOA is essentially a principle that

> As a final comment let me state that | will notealp in any detail the issue of what justifies the
DOA, i.e. its presence among the eight principle€©P. The debate concerning this issue has
been recently developed by, Reidy (2007), Armstr(#@9) and Williams (2011). In general the
literature seems to recognize that the DOA is #muilt of an assurance problem based on the
possibility that a well-ordered people might becarteurdened society through no fault of its own
(for example, as the result of a natural catasepp®f course, as Williams rightly notes, this
would be a less than satisfactory explanation lios¢ societies that have always been burdened.
In contrast, Reidy’s reply to this worry seems tingist in denying that we can empirically
attribute full responsibility to a people for beitgirdened given the complexity of historical
circumstances in the nonideal world that would gxést the establishment of a just law of peoples
(for example, colonialism and wars of conquesttsii$ponsibilities, but how much, and for how
long? And so on).

% Two things need to be clarified here. First, $iiyispeaking the DOA does not address
inequality since the latter does not pose particotablems for Rawls (see chapter 3). Second, the
DOA is not aimed at reducing poverty directly, Bunight contingently do so as it tries to provide
support to societies who lack the appropriatetunstinal cultures to become well-ordered.
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operates once one of the two assumptions of itieary breaks dowfY. This is a
primary and crucial distinction between a principfalistributive justice and what
the DOA's role is meant to be. In general, at Idéasn the perspective of justice
as fairness, principles of distributive justice gte in ideal theory, that is, when
both favourable conditions and full compliance gpjh other words distributive
principles are not thought of as forms of redressekisting circumstances in the
world as we see it, but operate in the world asauld be if it were structured
according to the appropriate normative principles tloe domain we are
examining. Instead, the DOA, in Rawls’ eyes, opyah nonideal theory. More
precisely, inLOP Rawls proposes a duty of assistance in order needy the
breakdown of the second condition of ideal theagmely favourable conditions
(LOP: 101).

The parallel with the first case of nonideal theonpn-compliance, is
instructive here. According to Rawls, ‘certain regs refuse to comply with a
reasonable Law of Peoples; these regimes thinkfecient reason to engage in
war is that war advances, or might advance, thienesg rational (not reasonable)
interests’ LOP: 90). Rawls calls these regimes outlaw states. ®saes are of
importance: why such regimes are unwilling to resp©P, and what the goal of
LOP is in sanctioning their behaviour. For Rawls, thigin of the foreign policy
behaviour of a people is strictly domestic. Ravid®P goes from the inside out,
so to speak. Thus, in Rawls’ eyes the best wayndkerstanding and explaining
outlaw states is to examine their internal politida and see that ‘their fault [lies]
in their political traditions and institutions cdw, property and class structure,
with their sustaining religious and moral beliefglainderlying culture. It is these
things that shape a society’s political will; aritey are the elements that must
change before a society can support a reasonable@t Reoples’ I(OP: 106). On

the other hand, the goal bOP, when dealing with non-compliance, is simply to

*" Note that there is a distinction to be made betwebat we can call ‘general’ and ‘local’
nonideal circumstances. The idea of ‘unfavouralbleditions’ can be applied, in other words, to
the Society of Peoples at large, or to burdeneieses individually. The first case would be a
case of general nonideal theory while the secomrddase of local nonideal theory. Rawls directly
takes up the issue of local nonideal theory sirfictheé Society of Peoples had to deal with
unfavourable conditions for all its members it wbile harder to imagine any principle of
assistance towards burdened societies: the DOAapiplpresupposes some form of Society of
Peoples is already functioning. Of course this dugismean that in the real world we are not in
fact facing some form of general nonideal scenario.
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make the world a place in which ‘all peoples acaeqt follow the (ideal of the)
law of Peoples’I[(OP: 89).

These two elements of nonideal theory — its origamsl what we should do
about it — are accordingly shifted in the case ofauourable conditions.
According to Rawls, ‘[bJurdened societies, whileeyhare not expansive or
aggressive, lack the political cultural traditiottse human capital and know-how,
and often, the material and technological resoutoebe well-ordered’ L{OP:
106). Just as in the first case of nonideal thedtjhe long-term goal of
(relatively) well-ordered societies should be tongrburdened societies, like
outlaw states, into the Society of PeopléOP: 106). But as Rawls tells us, the
fact that well-ordered peoples have a duty of gmst® does not entail that the
best way to carry out such duty is to establisimgypies of distributive justice.
Most such principles, in Rawls’ view, do not havedefinite goal, and they
operate without any substantial aim in mindP: 106). The DOA, instead, is
expressly thought of as a response to a concretdgon, namely to bring back
burdened societies within the parameters@P, and hence it is natural to believe
that once such objective is achieved, the DOAIfl&ad.

A further feature that we should recall, and tleatlearly relevant for our
discussion, is that of avoiding assuming that boedesocieties ‘equals’ poor
societies. Rawls’ classification of peoples is alsvgoolitical in nature and
depends on their internal structure and their gprepolicy, not on their level of
affluence. The same holds for well-ordered peopieseral and decent peoples are
not defined or understood by their aggregate oicppita income and wealth, but
by the nature of their institutions. The DOA is retduty to assist the poor
(although it might contingently do so); it is a @b assist those societies that are
incapable of being well-ordered, either as a liberadecent people, and which
consequently might be unable (given unfavourabladitmns) to follow the
precepts of a reasonable law of peoples.

The aim or goal of the DOA is even more clearlyestaby Rawls when he
contrasts his view with what he calls cosmopoliteaws. According to Rawls the
‘final political end of society is to become fuljyst and stable for the right
reasons. Once that end is reached, the Law of 8eppéscribes no further target
such as, for example, to raise the standard aidildieyond what is necessary to

sustain those institutionsLOP: 119). LOP is not concerned with the material
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well-being of individuals but with the justice did societies of which they are
members. The DOA is not a principle to improve lthteof those who fare worst
in the world (although contingently it might achespust that); it is a principle that
aims at guaranteeing to all persons life in a wellered people, and to all peoples
that the world in which they live will be one wheak political communities adopt
a reasonable law of peoples.

Rawls also discusses some of the cosmopolitannatigees to his view in
paragraphs 16.2 and 16.83QP:. 115-20). Rawls contrasts Hi©OP with Beitz’s
two principles of global justice — a global pringconcerning the redistribution
of natural resources, and a global distributiveg@gle modelled on the difference
principle LOP: 116-17) — and with Pogge’s General Resource Bndd(OP:
119). As a reply to Beitz’s principle concerningural resources Rawls reiterates
his general idea of the sources of development(potitical and economic) by
stating that ‘the crucial element in how a courimes is its political culture and

. not the level of its resourcesL@P: 119). According to Rawls, then, the
unequal distribution of natural resources has eardbearing on his discussion of
mutual obligations between peoples. As a reply tmge’s principle Rawls
basically maintains that if it has a target — tit if it is linked with the
satisfaction of persons’ basic needs and humansrighthen the difference
between the GRD and the DOA might be limited. Thaight be disagreement on
how to set the target but, as Rawls states, ‘sutedye is a point at which a
people’s basic needs (estimated in primary goods¥udfilled and a people can
stand on its own’{OP: 119).

Rawls’ reply to Beitz's second principle of glolhstributive justice is much
more controversial. Rawls states that Beitz's pplecmight seem an attractive
solution provided we take as a reference the wasldie see it, plagued as it is by
many injustices. However, as was made clear eaw]yponciples of distributive
justice, for Rawls, are meant to apply in idealottye or, to put it differently,
without any form of target. Therefore for Rawls tfeal question is whether, in
LOP, once all peoples are well-ordered and there amnore burdened societies,
we can still look favourably on the consequenceappliying a principle of global
distributive justice between peoples. In Rawls’syais situation ‘gives what we

would, | think, regard as unacceptable result®©R: 117).
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Why so? As we have seen, Rawls takes for grantat ttte sources of
economic and political development are domestict iBustating his reply to
Beitz's second global distributive principle Ravalso lays out what in his view
follows from that assumption. Rawls proposes twongarisons. The first is
between a society that decides to industrializeiaciase its real rate of savings,
while the second decides to opt for a more leisuaeld pastoral way of life. In
the second comparison, two societies with equadl @mequate) protection for
women'’s rights decide to opt for different popudatigrowth policies. In both
cases, Rawls assumes that the societies he memtiensither liberal or well-
ordered, and that the relevant starting positiores equal. In both cases, ex
hypothesi, levels of wealth will vary between thgot societies compared.
However, according to Rawls it would be unfair tmthold peoples with liberal
or decent structures responsible for their colNectchoices. And yet, this is
exactly what would be implied by a global distrilvet principle without a target.
In Rawls’ view, Beitz's second principle is unactage because it fails to make
room for peoples’ responsibility for their level akll-being once we can grant

that their institutions are either liberal or detcen

Il. Debating the DOA

It is fair to say that, as mentioned above, Ravdsiarks on distributive justice in
LOP have not been terribly well received. Here | wamiexamine some of the
arguments that Rawls’ critics have made. My prawial conclusion is that they
do not really address the coreldP's structure. The critics assume that Rawls is
imagining a ‘vanished Westphalian order’ (Buchan&®00), but Rawls’
argument should be placed at the level of idearfhenot the world as we see it
(see also Reidy, 2004; idem., 2007; Freeman, 200d)Is’ critics assume that
he entertains the implausible empirical thesis tihatsources of economic growth
are wholly domestic. Yet Rawls is ambivalent abeuich argument, and
furthermore, given the purpose of the DOA, it i relevant: what is crucial is
the more modest conviction that initial endowmaegiteconomic resources are not

important to become well-ordered. Rawls’ criticsmgain that LOP omits
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addressing many injustices perpetrated by the cuwerld order. But the only
thing that the latter omission shows is th@P should be extended. Rawls’ critics
say that he attributes collective responsibilityntmdemocratic peoples, but they
fail to provide a credible model of collective resgibility that shows we should

not do so.

1.1 Two empirical problems

Perhaps the most common form of critical resporseRawls’ treatment of
distributive justice is that the empirical assurops needed to support his theory
are far from solid (see Buchanan, 2000). Two erog@lirassumptions stand out in
Rawls’ account. The first concerns what is cerdlaut a people’s level of wealth
and development. As we have seen above, Rawls seeral/ on the idea that
the latter can be almost entirely explained via $teicture of their internal
institutions. The second empirical assumption updmch Rawls’ theory is
(allegedly) based, and one that seems to be inwlitiehis first, is that peoples are
relatively in control of their economic fate anchdaus be considered responsible
for how they fare. According to Allen Buchanan,stt@mounts to stating that
Rawls considers peoples to be both economicallyf-seéficient and
distributionally autonomous (2000: 701). Rawls sedm project a vision of the
world in which all peoples are fully in control tfeir future. Taken at face value
these are quite extraordinary ideas. Firstly, theretill no consensus among
economists and social scientists on which areg¢hkaauses of economic growth
and development (see Rodrik, 2008; Acemoglu andirRoh, 2012: 45ff).
Secondly, as many have pointed out, the relativeraumy of peoples in the
world as we see it sounds more like a cruel joke th plausible reconstruction of

existing international economic integration (segd®g 2002).

1.2 The ideal theory scenario

These arguments are not persuasive. First, thay s@¢ to appreciate the shift
between different domains of enquiry in Rawls’ thedrawls’ views concerning
the appropriateness of distributive justice.@P are not premised on an empirical

argument. In order to appreciate why, we needdogpthe argument in its correct
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context. Rawls is arguing against principles oftribsitive justice between
peoples. One of the main problems he identifigbas these principles of justice
work in ideal theory and so do not have a targeithwV the bounds of ideal
theory, we imagine all relevant subjects to be danpwith LOP and we assume
that favourable conditions obtain; therefore, efopirmatters will not settle the
question in hand. Why so? Because the world ase@dtss emphatically not the
one that the ideal theory &OP imagines, and there is no real conclusion we can
draw from analyzing existing practices of internatil economic integration (see
Freeman, 2007b: 261ff). For example, when Rawlstimes the idea that peoples
can be considered responsible for some of theatnléechoices they make, he is
not maintaining that existing political communitiesll be able to fully control
their fate. Rather, he is simply conjecturing tinathe ideal theory of OP, where

all peoples are by definition either liberal or éiet; and where all peoples follow
the precepts dfOP, theycould be considered as responsible for their choices (se
Brown, 2002).

Interestingly, it is Thomas Pogge himself, perhaps of the most fervent
critics of Rawls’ international theory, who provgleus with a hint to the
importance of the background conditions of inteoradl society for ideal theory
construction. IrRealizing Rawl$1989), Pogge claims that the historical record of
the Cold War would surely support the moral judgmérat the two political
systems confronting each other are perpetratoterdble crimes. According to
some, Pogge adds, this shows they are clearly nahwof respect in the ideal
scenario of a moralized international practice.r@ouke this claim he argues, in
my view correctly, that:

the fact that our historical experience supporthsan argument against
one or both main forms of regime ... does not shat démy acceptable
global order would have to exclude regimes of thist. \What our
historical experience shows is how capitalist anciadist governments
design global institutions and how they behaveh(witind outside their
borders)in the context of a modus-vivendi framewdrkis may teach
us very little about how capitalist and socialigivgrnments would
design global institutions and how they would iatgrif surviving and
prevailing were no longer at issue. Let us at leasértain the thought
that the horrors of this world are not, or at least primarily, the
horrors of capitalism and/or socialism per se thé horrors of an
inconstant modus vivendi among deeply hostile govents...
(Pogg889: 233, emphasis in original)
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Surely the same type of reasoning should be apéicahen it comes to our ideal
theory of the international economy. Surely, evean{ we should be able to
entertain the possibility that an international remmy not based solely on
bargaining but also on values and reciprocity mlgdht place where societies are
much more in control of their economic development.

Some might wish to maintain that, even if we grtanRawls the fact that his
theory is working within the bounds of ideal theong still fails to provide any
good reason for designing the ideal theoryLGIP as it is (see the excellent
discussion in Valentini, 2011c: 85ff). By imaginirap ideal theory in which
(existing) international interdependence does eatly have a role, Rawls is in
fact assuming away the very nature of the probléat thas generated the
discussion, and is not providing a theory thatdsoa-guiding in any relevant
sense (Valentini, 2011c: 86). But Rawls’ theory|eatst implicitly, does provide
such type of guidance. The international order, Ramaintains, could be just if it
was populated by just and decent societies. Sonekked what to do in order to
change the many injustices that plague the intemat arena, we do have a
Rawlsian answer: we start at home, and hope ttatgeghcan go from the inside
outwards. As Rawls says, and it is hard not to ggif@]ny hope we have of
reaching a realistic utopia rests on there beiragaeable liberal constitutional
(and decent) regimes sufficiently established affdctve to yield a viable
Society of PeoplesLOP: 29-30).

Now of course, and as some have pointed out, Rasttategy could be
undermined if we thought that the problems of ddoesd international justice
were inextricably intertwined (Valentini, 2011c:)88But the latter idea is only
initially plausible. When we look at the world assi, the two problems are clearly
linked; but if we imagine a world in which all majpolitical communities (for
instance, the G20) have become well-ordered in Rasdnse, then it would be
less than clear that achieving international jestiath a ‘from inside to outside’
strategy would be impossible. If in all major maskéuyers refused to acquire
goods tainted by child labour as a matter of pupldicy, child labour would
greatly diminish at the global level. If all majorarkets refrained from buying,
again as a matter of public policy, natural resesritom murderous regimes, then
the incentives provided to those regimes to vidyemfain power would be

undermined (see Wenar, 2008). If all major econsraigd all major international
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economic organizations refused to lend to oppressietators, then the incentives
to create and accumulate ‘odious debt’ would clearhnish. Well-ordered

societies would probably be the type of societiest tould aspire to have these
public policies, or perhaps even be required tcelthem — if not because of how
Rawls explicitly designs them, then because of weatan reasonably conjecture

the behaviour of a decent or liberal society to be.

1.3 The idea of economic growth

It is also (partially) misguided to identify Rawlsglomestic factors’ argument as
an argument concerning economic growth (strictlgaqing). | say ‘partially’

because Rawls is probably using two different thesmcerning the relationship
between domestic institutions and how a countrge$a The strong thesis is the
one that states: economic growth is fully determihg the shape of domestic
institutions in a country. The weaker thesis states initial amount of economic
endowments is irrelevant to a society’s prospedtdearoming well-ordered.

Compounding Rawls’ ambiguity, between these twosdkethere is also the

distinction between ideal and nonideal theory, sdhave:

Strong thesis Weak thesis

In a world where most
In a world where most o
o societies followed.OP,
societies followed.OP, o
Ideal theory . initial endowments would
economic growth would be

—n

. be irrelevant to prospects Q
endogenously determined. _
becoming well-ordered.

_ In the world as we see it,
In the world as we seeit, | .
_ . . initial economic
Nonideal theory | economic growth is fully .
_ endowments are irrelevant
explained endogenously. _
to becoming well-ordered.

We can clarify the first ambiguity thus: there seeimbe no reason to attribute to

Rawls the strong thesis in nonideal theory. Whenekample, Pogge speaks of
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‘explanatory nationalism’ (see Pogge, 2002) it iscgsely that thesis that he is
attacking. But, as we have seen, Rawls’ enquimnéant to take place in ideal
theory, so it seems illegitimate to think that, @ding to Rawls, in the world as
we see it all societies are fully responsible Fait economic fate.

Rawls sometimes ‘flirts’ with the ideal-theory viens of the strong thesis.
Discussing the second guideline of the DOA he st#ibat ‘the causes of the
wealth of a people and the forms it takes lie ®irtpolitical culture’ LOP: 108),
while when discussing equality among peoples hetiores that peoples who
develop feelings of inferiority given their lack ofealth can, ‘[i]f it is not
satisfied’, take further action and ‘continue te@rgase savings, or, if that is not
feasible, borrow from other members of the SocadtyPeoples’ (OP: 114). In
both cases Rawls seems to be genuinely committedetadea that, at least in
ideal theory, the origins of wealth are purely dstite But this idea seems
unnecessary to the main point Rawls wants to mbhke.target or aim dfOP is
that all societies are well-ordered, not rich, Iseré is no purpose in insisting that
the sources of economic wealth are purely domdstien in an ideal theory
scenario).

In the same way, when Rawls presents his two casge between peoples
that make different choices and become differew#yl off, he might be seen to
imply that it is enough for a people to get wea&thust to change a given element
of its public institutions (either its economic gl or its population policy). Once
again, we have to pay attention to what Rawls guiag. Rawls’ purpose in
presenting the two comparisons is to show thatirecipte of global distributive
justice would be unacceptable. To do this, he imegjiwhat are, ex hypothesis,
two cases in which levels of wealth can be tracadkbto changes in public
institutions (see also Freeman, 2007b: 291). Thetp® not that, whatever else
might happen in a people’s circumstances, the fabtd would affect its level of
wealth is, for instance, its real rate of savirigather, the point is that, all other
things being equal, it is not unreasonable to kelikat increasing one’s real rate
of savings will affect economic growth. In facistprecisely in order to deny that
this type of example is possible that one wouldeh&v be committed to the
diametrically opposed thesis to the one (wrongtijlauted to Rawls. Or, in other
words, one would have to commit to the thesis thas impossible to even

imagine a controlled scenario in which a domesuidr for which a people can
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be considered responsible is capable of produciranges in the level of its
wealth.

Is there any support for the weak thesis, thertBdfcentrality of economic
growth for LOP can be partially challenged by attending to its,athe weak
thesis can be supported by the theorists Rawlseadéds. For instance, when
discussing Beitz’'s argument concerning the rediigtion of natural resources in a
theory of global distributive justice, Rawls statieat, ‘because, as | have said, the
crucial element in how a country fares is its padit culture ... and not the level
of its resources, the arbitrariness of the distrdsuof natural resources causes no
difficulty’ (LOP: 117). If we interpret ‘how a country fares’ togsify ‘its
prospect of becoming well-ordered’ then Rawls se#mnendorse precisely the
weaker thesis. And given that Rawls’ analysis isied out mainly at the level of
ideal theory, then Rawls is probably better poehgs endorsing the ideal-theory
version of the weak thesis. Whether or not thikeot$ Rawls’ intentions is, in my
view, beside the poinLOP simply does not ‘need’ more than the ideal-theory
version of the weak thesis.

Is the ideal-theory version of the weak thesis gilale? Of course, it is not
uncontroversial, but it is far from unrealistic. A2 have seen, when Rawls is
outlining the idea that peoples will ‘fare’ accardito their political cultures and
the shape of their domestic institutions he issiwiply concerned with their level
of affluence. Rather, Rawls is suggesting that @esgs political culture and
institutions are decisive in understanding wheth&ill manage to become well-
ordered. This is unsurprising given that being weetlered is mainly a political,
not an economic, criterion. Being well-ordered feaure of the basic structure of
a society, and not of the per-capita incomes o$qes. But, then, what else could
be responsible for the shape of a society’s basictsire than its social and
political institutions and the political virtues @$ citizenry? In a nonideal theory
scenario we can imagine innumerable instances af v aggression and
colonization that might shift this type of respdmisy from ‘inside’ to ‘outside’.
But, Rawls’ argument is carried out at the leveld®al theory, hence we know

this is not the problem we face.
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[I.4 Omissions

In the wake of the numerous complaints tha@P makes use of wildly
implausible assumptions, the second most prevaetitism is that it fails to
address many of the important topics that lie atabre of the current agenda of
international ethics. From migrations to global juigoods and secessionQP
seems to provide no real guidance where guidanceoisly needed. This
objection is not necessarily unwarranted, but itather surprising that a book
should be criticised so harshly, not only for whatontains but also for what it
does not. If this were the standard, no book wdddadequate. Much seems to
depend on what type of attitude we decide to taitle respect to Rawls’ project.
Those who dislike his conclusions will probably $&&omissions as further signs
of LOPs inadequacy. Those who believe theOP provides a powerful
understanding of international law and its moradsa(if not without fault) will
probably try to extendlOP's framework and show how it can address the many
things it does not.

Yet, one thing should be clear: omission does neinuate acquiescence.
Consider the elements of the current world orderciyhaccording to Thomas
Pogge, provide incentives for corrupt elites t@sgower in poor countries (see
Pogge, 2002; Jaggar, 2010). The two most relevagsw which such incentives
are provided, according to Pogge, is by allowingsthwho control power in a
political community to borrow in the name of theitizens and to legally sell the
natural resources of the territory. Whether orwetagree with Pogge’s general
argument concerning the violation of negative dutteis easy to recognise that
these features of the international order are ratisturbing. Rawls does not seem
to be concerned with these features of the prestrhational basic structure. Yet
clearly, these are features of the internationdéothat greatly damage the ability
of those who live in certain regions of the wortd be self-determining. What
shall we conclude from this type of example? Ifag to say that, given the
importance of these topicdsOP could have been more outspoken about them, but
we should not infer that since they are not memtibrthey are ipso facto
condoned. If we go back to the distinction betwekyal and nonideal theory, it
might be the case that Rawls does not directly esddPogge’s type of example
because in the ideal theory bOP it would not happen or be tolerated. If all

peoples were decent or liberal, corrupt elites ngulithrough violence and
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irresponsive to the plight of their citizens wouldt only be unable to sell natural
resources or borrow internationally, they wouldoapgobably be considered as
cases of non-compliance with the ideal theoryLOPP and thus perhaps even
removed through sanctions or military interventioRsirthermore, even if we

were uncertain about the precise reaction loO®-based framework to the issues
Pogge is presenting, we would need a further argurtee show that they are

positively permitted — otherwise, why not adopt arensympathetic stance and
extendLOP's framework so that iloesaddress them?

1.5 The issue of (collective) responsibility foeeckent peoples

Some cosmopolitans will maintain that even if weegat this ideal theory picture,
there are serious doubts about whether decent ge@pe the proper object of
collective responsibility (see Caney, 2002). Degesbples are not democratic,
and so it seems implausible to maintain that theimbers, who have little say in
the decision-making procedures of their collectstepuld bear the consequences
of these choices.

| find this type of objection at best inconclusiveseems to presuppose that
collective responsibility can only be attributeddemocratic societies. But this is
hardly an uncontroversial claim, and should celyai@ature as the conclusion of
an argument rather than as one of its premisesf¢gs@xample Miller, 2006; and
Miller, 2007; see also List and Pettit, 2011).

One reason for assuming that only democracies ltegeptoper object of
collective responsibility is that since in a denamy all contribute to political
decision-making, we can trace political outcomesmttvidual contributions. This
view seems to imply that models of collective resgpbility are only viable if we
can somehow identify the precise contribution ajivaen individual to a certain
action or outcome. Yet most conceptions of collectiesponsibility seem to be
premised on exactly the opposite insight: that wednto provide a way to assign
responsibility to groups even when we do not knaacdy which member of the
group has contributed to which outcome or to wixéere.

A second reason for assuming that only democracieshe proper object of
collective responsibility might be that only groupat are not subject to extensive

coercion can be the object of any form of respalisib if you are held
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responsible for some action you must have had aksilpility to do otherwise (see
List and Pettit, 2011). Note that if we adopt acsinterpretation of this principle
then even democratic citizens could not be helgpaesible for some of their
collective decision-making: ultimately, even in antbcracy, many citizens are
often compelled to follow laws they might deem wtjgand which they have
voted against), even if legitimate. If, on the othend, we adopt a more
reasonable interpretation, one in which it is efotm identify with the type of
political principle that is necessary to take thasey decisions, then decent
peoples surely pass the relevant tests. Rawlsear dbout the fact that the
members of decent peoples are not simply coerdedoipedience; they share a
common good conception of justice, and a form ofitipal consultation
procedure must be in place in order to inform pupblicy.

Finally, we should also question the way in whible &ppeal to our moral
intuitions is formulated in this case. More prebysave should try, as far as
possible, to disentangle two issues: our concerrinf® well-being of those who
live in decent societies, and our concern for yipe tof costs which agents that are
(putatively) not responsible for certain actions d& required to incur. If we
believe that a decent society that makes poor ekaicterms of development and
growth will allow its citizens (or future generati®) to become destitute then of
course we will be concerned for those we believedmot responsible for this
outcome (see Martin in Martin and Reidy, 2006, dosimilar point). Note here,
though, that what seems to do the work (in termeuwfmoral intuitions) is the
idea that the cost incurred by the (putatively)-nesponsible citizen is very high.
Imagine instead that as a result of its collectheices a decent society is left
with average incomes 10 per cent lower than befbotestill twice as much as
what is needed to maintain subsistence for altitigens. In this second case it
seems much less evident that we would feel thatestorm of injustice has
occurred. But inLOP, the role and content of the DOA both exclude the
possibility that the first scenario can take pla€hus, the conclusions we can
draw from the (putative) lack of collective respiilgy in decent societies are at

best uncertain.
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I1l. The real problem with the DOA

In the previous section | analysed some of the neaiticisms that have been
levelled towards the DOA, and found them all unpassve. However this is not
to say that the DOA (at least if interpreted in thays | will survey in this
section) is in fact a plausible solution to thelpemn Rawls wants to addre¥s.

| begin by outlining an important omission in thetical literature on the
DOA. If Rawls is really committed to the idea thhe determinants of how a
country fares are domestic, then it is preciselys¢hdomestic factors that the
DOA will have to address. This is not an abdicattbmesponsibility but rather an
extraordinary commitment on the part of well-ordkresocieties. Such
commitment is so important that, in fact, it migig¢ pictured as being overly
demanding from a practical point of view, and utifigbly paternalistic. This
section ends with an objection to the overdemaniag of the DOA which is in
line with the cosmopolitan critical reaction. Itachs that the DOA should be
interpreted as a duty of advice and perhaps ecansapport rather than as an
institution-building duty. | reject this interpreian, which would make the DOA
little more than a few words of counsel — and woelighrly not be a solution to

the problem of societies burdened by unfavourabhelitions.

I1l.1 The (real) omission

In general, critics of Rawls come from the so-ahl{en the literature on global
justice) cosmopolitan camp. The underlying assuonptif their critical attention

“8 Here there are two possible issues we shouldsryar as possible, to disentangle. The first is a
substantive problem: What is a plausible solutmthe case of burdened societies? The second is
an interpretive problem: What is Rawls’ preferr@iugon to the problem of burdened societies?
In this section | present what | take to be two lamgible solutions to the problem of burdened
societies: a) one based on the idea of full-blomstitution-building abroad, and b) one based on
the simple provision of advice. Is Rawls committedeither of the two (implausible) solutions?
As | say in section IV below, Rawls’ text is ambigis, and it seems that both interpretations can
rely on some textual support. | present an alteér@atiew, based on human rights, and claim that
my preferred substantive solution is compatiblehvRawls’ overall architecture ihOP. If we
were to apply the standard of interpretive chaptrhaps, one could claim that since the solution |
propose is taken to be superior, and since it mpatible with the main elements of the overall
text, then it should be taken to be Rawls’ viewuant to leave this option open, but my main goal
is to present, in section Ill, two understandingshe DOA that | see as implausible, and then in
section IV one that | find more effective. As | egp in section IV, | take these to be substantive
rather than interpretive claims.
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is that the DOA is simply ‘not enough’ to deal witie problems Rawls wants to
address, or that it completely obliterates a greatiety of real-world
circumstances. It is not surprising, then, thatyvéaw have considered the
opposite problem. The DOA is not something less ateding that we settle for
because we want to address the real world. The XD fact exceedingly
demanding as a form of international obligatiore(d&mstrong, 2009; Williams,
2011). What so many of Rawls’ critics have failedappreciate is how much
Rawls seems to be asking decent and liberal sesig¢t do for the sake of
burdened societies, not how little.

Here | start by reviewing some of the guidelinest tRawls provides for the
DOA. The first is that, as we have seen above,weld refrain from considering
a well-ordered society as a necessarily rich améuidn, according to Rawls, this
brings out the similarity between the DOA and th@gple of just savings iTJ.
both stress how wealth is not something that isiired to become well-ordered.
If the final aim we set ourselves is to imagine arld/ in which all persons can
live under liberal or decent institutions, the idglapermanently increasing or
maximizing wealth is superfluous as wealth is neally what determines a
society’s prospect of becoming a full member of Suwriety of PeoplesLOP:
106-7). The second guideline for thinking about@@@A is that, as we have seen
above, the political culture of a burdened socistsll-important. As Rawls says,
‘the crucial elements that make the differencetlaeepolitical culture, the political
virtues, and civic society of the country, its mers probity and industriousness,
their capacity for innovation, and much eldeOf: 108). The third guideline that
Rawls provides is the target of the DOA. The DOAn@t aimed at making
burdened societies rich: rather, its ultimate artoimake them well-ordered. The
target, in other words, is to imagine a world iniethwe can find only well-
ordered societies and in which all are at least sdbotomply withLOP.

What is striking about the discussion of Rawls’ D@Ahow little Rawls’
critics have picked up on how incredibly demandarg the requirements the
DOA sets for the international community. This v&e more striking because so
many have criticized, as we have seen in sectigoréicisely the preconditions of
Rawls’ analysis. According to his critics Rawls’adysis is fallaciously based on
the rather precarious idea that the sources of cgomn wealth are purely

domestic. And, in general, Rawls’ move was portdage a form of abdication
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from responsibility (see Pogge, 2002): it is nat thorld order that makes the
poor miserable, it is only their fault. Now, | bmle that that | have already
provided (see above) good reasons to questionpttigre. What is nonetheless
interesting is that no one seems to appreciatee@ksimplications. If one really
believes that the sources of economic developmedhtgaowth are purely to be
found in the social and political institutions detdomestic level, and if one is
also committed to the idea that there is a dutim#ixe all societies well-ordered,
then it is precisely those social and politicaltilgions that one will have to
change in order to solve the problem. This is feomf an abdication of
responsibility; in fact it requires an assumptidnresponsibility that is much
greater than many cosmopolitans have suggested\(sgstrong, 2009). It entails
the idea that in a world where many of its inhaligado not live within the
bounds of a well-ordered society, the duty of tha$® are fortunate enough to
live in one is to embark upon collective action ¥adespread institutional reform

across continents. Surely, this is no small feat.

111.2 Resources, information and paternalism

The latter issue, in turn, exposes the first pnobleith the DOA. Conceptually

speaking, there seems to be no guarantee thahgukie DOA into practice is

even remotely possible. First, there is a matgniablem. In the ideal theory of
LOP we have no information concerning how resourcesilavde distributed

between well-ordered peoples and burdened sociefi@s means that, as we
have stated on a number of occasions, there i2ason to believe that well-
ordered societies will be rich. Secondly, from titodime Rawls reminds us that
resources are not really what should matter fooldigal community. In fact, he

even conjectures that a Millian steady state ob zZgnowth would be an ideal
solution to avoid the overemphasis on a politiadture based on materialistic
values and prey to capitalistic ideals. These rkmahould alert us to the type of
ideal scenario that Rawls is imagining, a worldmimich well-ordered peoples do
not really care about wealth, so one can easilyjjecture that many of those
peoples would not keep on accumulating it. Thigysee might not be a realistic

one (at least not looking at our current world)t tnat is important about it is
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that it reinforces the suspicion that we have rasoe to believe that well-ordered
societies could even be able to help the citizémsialened ones.

Of course, Rawls could comment that it is not ab@sources; but while
resources are not sufficient, they are nonethetessessary. We should not
confuse: a) the resources that are necessary ¢o@epto become well-ordered,;
and b) the resources that are necessary to chdmgediitical culture of a
burdened society. While we can conjecture with RaWwéat (a) does not require a
great amount of resources, there is no reasonli@vbdhat (b) will not be much
more costly.

Not only is the latter likely to involve significeamounts of resources, it also
might require the ability to master significant amts of information: a capacity
we might not really possess (see Fukuyama, 2006)adt, as recent historical
experience tells us, and as Rawls himself adnthgre is no recipe, certainly no
easy recipe, for well-ordered peoples to help alémed society to change its
political and social culture’LOP: 108; see also Acemoglu and Robinson, 2012,
Flournoy, 2006). The latter idea also shows how ateing of information the
DOA would be. Note how we canbservea certain connection between a
society’s social and political culture and its @pito become well-ordered. On the
other hand it is rather more difficult fescribehow certain social and political
traits of a burdened society would have to changeder for the latter to become
well-ordered. For example, we can conjecture thkggating women to a position
of subjection in society can lead to overpopulatiod, in turn, underdevelopment
and the inability to meet the basic needs of pexsBnt observing the connection
between women'’s rights and overpopulation will hetenough in order to know
how to reform a social and political culture thairiautes to women a certain
subordinate role.

Finally, | believe that our discussion should abert us to the morally
problematic aspects of the DOA, namely its potdgtigaternalistic nature. The
paternalistic nature of the whole enterprise forllnwedered societies is a
consequence of the responsibility that is cleattgched to the idea of, among
other things, radically changing the ‘virtues’ o$aciety’s citizenry, its social and
political institutions and much else in the procésse Williams, 2011: 66, 198).
Rawls is fully aware of this problem, as when hatest: ‘the well-ordered

societies giving assistance must not act patetitality, but in measured ways
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that do not conflict with the final aim of assistanfreedom and equality for the
formerly burdened societied. QP: 111). Rawls also mentions the idea that well-
ordered peoples should not tie assistance to thelafament of liberal institutions.
But the latter point can only partially diffuse tiverry that the DOA would be of
a paternalistic nature. Well-ordered peoples carisa burdened society, ‘you do
not need to become liberal to receive our help't ey cannot really say ‘you
will receive our help and you can choose how taabehby yourself'.

Burdened societies are burdened precisely becdube avay in which their
institutions have developed over time. If we badig¢kiat such institutions should
change, then it seems clear that we cannot avaidlidg, at least in part, how
such social and political institutions are to bseigeed. Well-ordered peoples may
not suggest liberal solutions, but they will havesuggest some solution. This
claim is confirmed by the fact that, in generalemises of institution-building
abroad often rely on force and do not really caddocal ideas of legitimacy. For
example, Pei, Amin and Garz believe that two ofrtieest important lessons to be
drawn from the American experience with nation-tnidy concern the use of
force and the relative neglect of local politicanthnds: ‘First the United States
must sustain its commitments of troops, time, anoney despite domestic
political opposition. Second, the United Statesusthdalance the demands for
greater legitimacy by political opposition in tledet country with reconstruction
needs’ (2006: 81). In the end, the impression & thone undertakes profound
institutional reform abroad, eventually changingisoof the deepest elements of a
foreign social and political culture, not acting tgraalistically would be
impossible. And this is especially the case, gitteet some burdened societies

might not necessarily welcome the proposed changes.

111.3 The ‘advice’ interpretation

| want to deal now with one important objectiorthe critique of the DOA | have
so far put forward. The objection goes as folloivsaight indeed be true that the
DOA is too demanding, but only, and only if, we siler itas a duty to change
directly the political culture of a burdened society. Ytee objection continues,
the DOA is not that type of duty; it is instead aywof signalling that well-ordered

societies are under duty totry to assistthose that are burdened to become well-
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ordered. They should not coerce them, nor pressutizm. What they are
required to do is simply to provide advice and ppehsome form of financial
assistance in order to put that advice into practitit nothing more can plausibly
be required from them. As one passagd @P suggests, Rawls believes that
‘there is no easy recipe for helping a burdenede$pdo change its political
culture. Throwing funds at it is usually undesiggbdnd the use of force is ruled
out by the Law of Peoples. But certain kinds ofieevmay be helpful’ (OP:
110). In other words, the DOA does not prescribghang along the lines of the
institution-building duty | have examined in theepious few paragraphs, but is
instead a duty of advice and support. This integbi@n would also solve the
moral problem tied to the potentially paternalistature of the DOA. If the DOA
is simply constructed as ‘advice’, the decisiorfdibow the advice or not is one
that burdened societies will make.

A reply to this objection concedes that this regdihthe DOA might make it
more plausible in terms of what well-ordered soegetare required to do; the
content of the duty, given by ‘advice’ and the ‘pibdity of assistance’, would be
indeed more reasonable. But, crucially, it woukbainake the DOA unworkable.
It would become what we can call a futile duty, duese its results regarding the
fate of burdened societies would probably be matgiBurdened societies lack
the political culture to be well-ordered: this isetcrucial distinction between
different types of nonideal theory. Some societies unwilling to comply with
LOP (for instance, outlaw states) but other sociediessimply unable, and that is
what justifies our different attitude to them. Tlaet that such societies (that is,
burdened ones) are unable to comply cannot simpmthat they lack resources
to do so. As we have seen above, resources mighedessary, but given Rawls’
take on the initial economic endowments that amguired to become well-
ordered, they are certainly not what is at isstierel consider the DOA as simply
a duty of providing advice, such duty would prolyabé ineffectual in all most
relevant cases, as the weaker a society’s socidl @oiitical culture and
institutions, the less likely it is that simple &k and resources will make a
difference.

Furthermore, perhaps the greatest shortcomingisfativice interpretation is
that, by reducing the amount of commitment on tiue pf the Society of Peoples,

it also leaves unanswered the question of the hungins of members of
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burdened societies. Given Rawls’ discussion of DA we have no clear idea
about whether human rights are respected in a baddsociety. If we believe that
the duty of the Society of Peoples is only oneafiee, and if we don’t know if
the human rights of a burdened society’s citizersbaing fulfilled, therLOP (in
this interpretation) seems to require a simple cament to providing advice in
cases of human rights violations. This would haweaghuman costs fdtOP
because, among other things, it might imply that tikman rights of many who
are living in burdened societies would not be gotwed. In fact it would seem to
lead to the paradoxical conclusion that those vik®ih burdened societies have
even less chance of seeing their basic human righitded compared to those
who live in outlaw states. Against outlaw stat€3P prescribes intervention, yet
for burdened societies it cannot, bound as it ieegpect the limits on the use of
war to self-defence and non-compliance.

But perhaps | have radically misconstrued the mmoblPerhaps burdened
societies, precisely because they are not ‘unwjillbut ‘unable’ to comply with
LOP, would gladly accept the help that they receivdoubt that the latter can be
a convincing option. Or, at least, it is not ani@pthat we can take as the default.
Conceptually speaking, there is no reason, oradt leone is provided by Rawls,
to imagine that a burdened society would gladly eptcthe revisionist
implications of the DOA, especially if we considew deep such reforms would
go. There is no reason to assume that burdenedtiggcare conscious of their
limits and are striving unsuccessfully to becomdl-axlered. This is a depiction
one can accept only if one also assumes that agdatsannot take responsibility
for their fate are also aware of their limits amg to overcome them. But why
should we assume that a society lacking the saia political institutions
required to become well-ordered should have thpe tf awareness?

An adherent of this advice interpretation mightpasd that my argument is
based on a relatively narrow interpretation of adviAdvice should instead be
assumed to involve technical assistance and syppald to build human capital
through training programmes, and so on. This im&gtion of the DOA, coupled
with the resources that would be necessary to niakappen, would clearly be
more demanding and effective than just a few warfizounsel. That might
indeed be the case, but, as | have argued abaseadiation would still leave one

unsolved problem. By making the effectiveness ef EFOA fully dependent on
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the decisions of a burdened society it would gyeetduce the weight of the
paternalism concern, yet it would still provide mpecial attention to the

fulfilment of the human rights of citizens in bursel societies.

IV. A possible solution

In the previous section | criticized the DOA mainlgr being excessively
demanding as an international principle of assc#amhe DOA seems to be
caught between two extreme scenarios. On the ameb iat is interpreted at face
value as a duty that requires stringent applicadioits goals, then its emphasis on
the transformation of the political cultures of #ened societies is unsustainable.
On the other hand, if the duty is interpreted as trat entails ‘advice’ and a
modicum of financial support, it seems to be qunedfectual as relies on the idea
that burdened societies are unable to become wddred because they are
somehow ignorant of the processes and ideas théd tmad them to become so.
In this section, | want to offer a way out of tlienundrum. Briefly stated, my
solution is to imagine a two-speed scenario for Eif@A based on the human
rights record of a burdened society.

IV.1 The nature of the proposed solution

It is my contention that there is a solution to greblem of burdened societies
that is compatible with Rawls’ understanding of tlEEOA. Here | say
‘compatible’ because | do not claim that my propasastrictly speaking, Rawls’
preferred interpretation. In my view, the textL@P itself is rather ambiguous on
the nature and extent of the DOA — and sectionflthe chapter is a testament to
that ambiguity. The DOA is often interpreted asusydof ‘advice’ by its critics
and as an institution-building duty by its suppmtésee Armstrong, 2009). My
contention so far has been that neither understgmafi the DOA is plausible or
reasonable if they are taken to represent the wpbrmteinternational economic
duties. This is not an interpretive claim, it is@bstantive one. The goal of this

section, then, is not to provide the best integireh of Rawls’ text, but rather, if |
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am correct, to provide a reframing of the DOA thahile compatible with the
overall structure oL OP, provides a more sustainable solution to the prbbf
burdened societies.

The basis for my solution is to partially abandan least initially, Rawls’
focus on the political culture of burdened socktiewant to maintain that the
proper target of a stringent duty of assistancé@P, even when it comes to
burdened societies, is the comparatively less aouisitgoal of fulfilling the basic
human rights of all citizens of burdened sociefse® Jones, 2001). It is only once
this comparatively less demanding duty of assigtascfulfilled thatLOP can
concentrate on the idea that a burdened societuldhmecome well-ordered.
Conceptualizing the DOA in this way, we can separ&awls’ view of
international economic assistance into two differparts. If the citizens of a
burdened society are not able to see their hungnsrifulfilled, the Society of
Peoples should see its collective duty of assistaowards burdened societies as
a more stringent one that does not, strictly spgpkiequire the assent or approval
of burdened societies themselves. If, on the otfeerd, citizens of burdened
societies have their basic human rights fulfillékden the Society of Peoples
should interpret the DOA as a less stringent dutycaunsel and advice and
perhaps resource availability, coupled with an appate system of incentives to
push burdened societies towards being well-ordered.

As we have seen in chapter 4 the criteria thataplpemust meet in order to
be well-ordered are rather demanding. In chaptealgo argued that while human
rights are a necessary requirement of the legityn@dolitical institutions they
are not sufficient to establish that such instng are worthy of toleration. Thus
it should be clear that ensuring human rights amepted within burdened
societies is, at least comparatively, a less demgnénterprise than ensuring
burdened societies become well-ordered.

In section Il | have highlighted the problem ofoerces. There | argued that
while resources might not be relevant when judgjirgsociety is well-ordered or
its prospects of becoming so, this does not implgt resources will not be
necessary to help burdened societies in their patbeveloping well-ordered
institutions. | also stated that, given that we éhao real guarantee that well-
ordered peoples would be rich in the ideal thedriz@P, the material resources

needed to fulfil the DOA might be lacking; howevegncentrating on basic
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human rights would require fewer resources on #e @f well-ordered peoples.
Furthermore, if well-ordered peoples decide to emtr@ate on the fulfilment of
human rights in burdened societies, they would aks@ble to more effectively
mobilize resources. The perceived legitimacy ofirthereign aid would be
augmented by the minimal moral goal of preventilmyese and avoidable
destitution and in the meantime would provide ae remedy to what Rawls
calls the ‘problem of affinity’ (paragraph 15.5imsfact called ‘Duty of Assistance
and Affinity’; LOP: 112). According to Rawls, ‘[a] legitimate conceahout the
duty of assistance is whether the motivational supijor following it presupposes
a degree of affinity among peoples, that is, a eeofs social cohesion and
closeness, that cannot be expected even in agotil#eral peoples’l(OP:112),
let alone in a society of liberal and decent pempl& comparatively less
ambitious DOA aimed (initially) at the protectiori the human rights of the
members of burdened societies would probably besrafiective in lessening the
social and cultural distance between different pEogiven the urgency of the
human interests it would protect, and it would ti@gain comparatively) reduce
the problem of affinity highlighted by Rawls.

Concentrating on human rights would require legsrimation too. The focus
on human rights effectively side-lines the impocerof the political culture of
burdened societies and instead concentrates,sttdadially, on its consequences.
If such consequences include the violation of basiman rights, the judgments
involved will be based on information that is mudore readily available. For
instance, it seems more plausible to assess whigthdéasic needs of a population
are met rather than if its institutions are freapheld by the citizens, and it is
easier to know if the physical integrity of persamguaranteed than if all groups
in society are properly represented, and so on. &y do human rights
violations seem easier to spot, but they also seg¢reast prima facie, easier to
remedy since they would require a smaller degreestitutional reform in order
to be put in place.

Furthermore, this is in line with what Rawls hinisefould prescribe as a
central component of his strategy to help burdesedieties, namely to
progressively increase the responsiveness of saaidl political institutions to
citizens’ requests. Rawls acknowledges that hungirtsr are an important first

step in that direction (seeOP:. 108-11). For instance, when explaining the
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second guideline of the DOA, Rawls maintains tfafHat must be realized is
that merely dispensing funds will not suffice taetify basic political and social
injustices (though money is often essential). Butemphasis on human rights
may work to change ineffective regimes and the oonhdf the rulers who have
been callous about the well-being of their own pe’of.OP: 108-9). This would
mean that concentrating on human rights couldiste a knock-on effect for the
institutions of burdened societies; insisting oeirtHulfilment could be seen as a
milestone towards the more ambitious goal of baddivell-ordered institutions.

Once the protection of human rights is fulfilledarburdened society, though,
the task of the Society of Peoples is not overcHapter 4 | have elaborated a
system of incentives to encourage benevolent atismlsl to become well-
ordered. | believe that much the same system dmeilchade available to societies
burdened by unfavourable conditions. Of coursegmjithe differing nature of the
regimes involved in the system of incentives, thenmeo doubt that the conditional
assistance offered to burdened societies to beweoetieordered should take into
consideration that fact. This might mean, for exanthat conditional assistance
could be granted on more generous terms. It coldd aean that when
institutional capacity is lacking, the Society addples could initiate a system for
developing human capital in burdened societiess Hspect of the assistance
provided to burdened societies is, as we have sdmve, subject to the
uncertainty that all institution building exercisaisroad carry with them. But the
conditional help offered to burdened societiesithis case developed as a long-
term goal of the Society of Peoples that can acsetiiacks and perhaps even
partial failure given the knowledge that the bduienan rights of the citizens of
burdened societies are already protected.

Note also that the interpretation of the DOA | arogosing — that is, a two-
speed understanding of the DOA with a more strihgspect when human rights
violations are concerned, and a longer-term ingertased system for the
development of well-ordered institutions — is alslly compatible with the non-
paternalistic nature that Rawls wishes to attribtdeinternational economic
assistance. As we have seen in chapter 4 for Rawtsan rights are not parochial
and are universal in reach. Requiring that burdesoeteties respect human rights,
perhaps even imposing such respect from the ouyt&deot paternalistic. The

autonomy and self-determination of peoples@P is always constrained (see the
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introduction, chapter 3 and 4). And human rightstae most important necessary
condition for the autonomy of a people to be megfuihand acceptable in the

Rawlsian framework.

IV.2 Excursus: Duties ith Theory of Justice

Not only is the solution | am proposing more effezin dealing with some of the
objections | have outlined in section Il but, asvill now show, it is also
compatible with the Rawlsian architecture of ndtalties as they are presented
in TJ. In TJ, Rawls develops an important distinction betwew®atyral) duties and
obligations. Crudely put, while obligations are tiesult of contracts, duties, for
Rawls, apply to persons irrespective of their aéisr Rawls, all forms of
obligation are the result of the acceptance of wieatalls, following Hart, the
principle of fairness: ‘The main idea is that wleenumber of persons engage in a
mutually advantageous cooperative venture accortingiles, and thus restrict
their liberty in ways necessary to yield advantagms all, those who have
submitted to these restrictions have a right torela acquiescence on the part of
those who have benefited from their submissior: (96)*° The principle of
fairness, for Rawls, is aimed at capturing the reati all forms of obligation.

On the other hand, duties, or natural duties aslfkealls them, are principles
for individuals (or agents) that do not require wadhry or contractual
undertakings; ‘in contrast with obligations, itclsaracteristic of natural duties that
they apply to us without regard to our voluntarisa€rJ. 98). This does not mean
that natural duties are grounded in the idea afrahor pre-political rights; rather,
natural duties are principles for persons that wdo¢ chosen in the original
position and yet do not presuppose the existenadwutractual undertakings on
the part of individuals. According to Rawls there positive and negative natural
duties, such as the duty not to harm, the dutytmatuse unnecessary suffering

but also a ‘duty of helping another when he is @edh or jeopardy’. Finally, and

9 Note that the principle of fairness presupposas tifie institution or practice that generates the
obligation must be fair or just in the first plage order for the principle of fairness to carry
normative weight (se&J:. 96). Note also that the view of obligation as tkeult of contractual
agreements means that, strictly speaking, theme isuch thing as political obligation holding for
all citizens generally, and this is better explditterough the natural duty of justice.
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perhaps most importantly, there is what Rawls ddlés natural duty of justice,
‘[the duty] to support and to comply with just iitstions that exist and apply to
us [and] to further just arrangememiben this can be done without too much cost
to ourselve’s(TJ 99, emphasis added). An important aspect of th @ further
just arrangements when they do not yet exist isipey the so-called ‘principle

of just savings’. In fact, ifTJ, Rawls goes as far as stating that ‘[tlhe savings
principle represents an interpretation, arrivednathe original position, of the
previously accepted natural duty to further justitions’ (TJ: 257).

By looking at the distinction between natural dsited obligations | believe
we can ascertain a number of important things ab@DOA. The DOA should
be understood as a principle for agents that is thet result of contractual
obligations. This, among other things, explains whgpplies to peoples that are
not parties to either of the international origimasitions’® Second, there is a
clear impression that natural duties are minimguir@ments that apply to inter-
agent interaction. So, for example, to maintairt thare is a (positive) natural
duty to see the human rights of those who liveundbned societies fulfilled is
not an implausible extension of the natural dutynoftual aid that Rawls already
acknowledges. Finally, natural duties must be alsomable cost to those who
perform them. This is especially the case for theiral duty of justice, and more
specifically, as Rawls acknowledges, for the dwyfurther just arrangements
when they do not yet exist.

The natural duty of justice entails that the goathe DOA, symmetrically
shifted to take into consideration the issue ofnimational toleration, must be that
of helping to establish well-ordered institutionsr@ad. But it also points us
towards the idea that the cost of such duty cabadbo high for ourselves (or for
well-ordered peoples). Thus, while the DOA has alge to make burdened
societies well-ordered — it is possible to apportibe appropriate form of action
that would help us meet such requirement, accordmdiow demanding its
fulfilment is. In LOP Rawls states when outlining the first guidelinetiod DOA
that this should be interpreted along the lineghefprinciple of just savings in a

domestic society. Yet, as we have seen, the ptenagh just savings is an

%0 Although, of course, this still does not explaihawjustifies this choice. See Williams, 2011, for
a detailed treatment.
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interpretation of the principle to further justamgements. Thus, a crucial part of
the principle of just savings, and hence of the D@Athat it too must not be

exceedingly demanding.

IV.3 Obijections

Here | want to address two possible objections yopnoposed reformulation of

the DOA. In doing so | hope both to show that mgpmsal is capable of resisting
scrutiny and, through responding to possible gsiti; to make its nature clearer.

The first objection is that irLOP, at least when burdened societies are
concerned, the use of force is ruled out — it isereed for cases of non-
compliance with the eight principles structuring t8ociety of Peoples, and for
self-defence. As we have seen in section |, burdisoeieties are instead part of
the ‘unfavourable conditions’ part of nonideal theoCan a reasonableOP
prescribe the use of force (or political pressure,sanctions) on burdened
societies just as it does with outlaw states? Mptyrdnere is that the types of
measures that are appropriate towards a regimeotéensimply determined by
the reasons that led said regime to behave inicesays. Of course what might
lead a regime not to be well-ordered, the causegsofack of well-ordered
institutions, will affect the way in which we judgbe moral standing of the
regime, but it cannot really be the only thing vaket into consideration when it
comes to the remedial actions of the Society ofpRmo This is especially true
when we divide burdened societies into the twoedght categories, as | have
proposed above, in which basic human rights arfdléal and in which they are
not. It would be a mistake, in my view, to arguattpressure and force cannot be
applied to a regime that is incapable of respediireghuman rights of its people,
even if this lack of respect is not the result vém callousness.

Of course, we can imagine a scenario in which adned society is willing
to protect the human rights of its members but migh practically incapable of
doing so. In such a case, clearly, the use of fmmeld not make sense: sanctions
and political pressure might simply aggravate thghp of the citizens involved.
But, as | have highlighted above, there seems tadbeonceptual reason, or at
least none is provided by Rawls, why the only tgpburdened society we would

encounter is one in which those who face unfavdarabnditions are strenuously
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trying to overcome them. If they are, then the okérce would be useless and
most of all it would be redundant given that thégees of ‘striving’ burdened
societies would probably accept the insistence (smoport) of well-ordered
peoples to become able to protect the human rajtiteeir people.

The second objection concerns the devising of sy which well-ordered
peoples intervene (with force if necessary) in doenestic affairs of a burdened
society to protect the human rights of its memlagrd only then aim at assisting
that society to develop well-ordered institutiossiyely, someone might object,
this elides the specificity of burdened societiesLOP. What is the point of
building a specific category (‘societies burdengdunfavourable conditions’) if
we are not taking seriously what that category ieg3l The crux of the matter is
that burdened societies are not able to become-onsdired given the
circumstances of their social and political ingt@as, not that they do not respect
human rights. The solution to that problem, congtwéth the overall goal of any
nonideal scenario in.OP, is to help burdened societies to build and develo
precisely the correct types of social and politioatitutions, not to insist on their
human rights record.

My reply to this second objection is that we shaudd confuse the analysis of
the case of burdened societies, with the typesctibres that the Society of
Peoples should take to confront that problem. @fs® the analysis of a problem
and its solution are related. But this does noaiéttiat the best way, or the most
plausible way of addressing any given problem isdt so directly. More
concretely, burdened societies do not possessothal nd political background
to become well-ordered, but this does not entail the most plausible solution to
their problem is to address this deficit directlyfact, as we have seen in section
[ll, my claim has been precisely that it would beeasonable to do so. Building
institutions abroad is a task the international wamity is not proficient at
performing. The information it requires is oftegle and unavailable or simply
too complex to evaluate. Its costs are high evé&mgainto consideration the
enormous extent of the inequalities in the currestiideal world (not to mention
in a Society of Peoples where wealth is not asvagi. Even the legitimacy of
institution-building is debatable since it unavdijaimposes external decisions
concerning the shape of all major traits of a p@ltcommunity for some time to

come. Instead, focusing on human rights is compaitgt less costly, it is
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informationally more plausible, and it is also méggitimate since no society can
claim that its political autonomy or right to sektermination requires the
violation of those human rights. This does not ¢eathe fact that the long-term
goal of the Society of Peoples, when dealing wiihdened societies, is to help
them to become well-ordered. Instead, what it ddiest is the choice of the most

plausible way of achieving that goal.

Conclusion

In this chapter | have examined Rawls’ positionrdaernational economic justice.
| have considered some of the major criticisms tieate been levelled against
LOP. The main thrust of such criticisms is that the A@nd Rawls’
understanding of international interdependence wemealistic and that they
entailed a set of obligations that were not roleunstugh to fully capture the extent
of our duties of global economic justice. | havgcted these criticisms because,
in my view, they failed to fully take into consid&ion the nature of Rawls’
position. Furthermore, what many of Rawls’ critiesve failed to appreciate is not
how little Rawls’LOP asks well-ordered peoples to do, but rather howmuihe
DOA can be pictured as a very demanding duty ofstsxe that asks well-
ordered peoples to transform some of the deepestesits of a society’s culture.
As | have explained in section lll, this is too rhuito ask and much more than we
can realistically achieve. However, this does natam that the Rawlsian
framework cannot contain an alternative understanadif the DOA which aims
for the same goal, but treads a more plausible fwath | have tried to imagine
such a path in section IV by insisting on a twoexpsolution for the DOA. |
proposed to focus on human rights and to makedbpect for human rights in
burdened societies the main priority. The issuedefeloping well-ordered
institutions is only to be considered as a secaep m the strategy and needs to
rely, just as in the case of benevolent absolutigmsncentives rather than simple

advice, or the implausible idea of large-scaletnbn-building abroad.
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CONCLUSION

I. The attitude towards the text

Before rehearsing the arguments that | have deedlmver the course of the
thesis, let me make a few remarks about what ntetivany attitude towards
Rawls’ LOP. Even on this point — that is, how we approacHisopophical text —

| believe Rawls has something valuable to teach\fsen discussing his style of
lecturing Rawls famously declared that:

| always took for granted that the writers we wsiedying were much
smarter than | was ... If | saw a mistake in theguanents, | supposed
those writers saw it too and must have dealt wvtith il looked for their
way out ... | assumed there were never plain mistakes ones that
mattered anyway. (Rawls, 2000: xvi—xvii)

In the same way, introducing some of his lecturespolitical philosophy (on
Hobbes, Locke, Rousseau, Hume, Mill and Marx) Ratdsed that:

when we discuss these writers our first efforbisibderstand what they
say, and to interpret them in the best way theintpof view seems to
allow. Only then shall we regard ourselves as retyudge their

solution from our point of view. | believe that est we follow these
guidelines in reading the works of these ... phil¢wop, we fail to treat
them as conscientious and intelligent writers whe ia all essential
respects at least our equals. (Rawls, 2007: 104)

Rawls’ approach conveys a certain amount of huynihiit, the historical record

seems to agree, was characteristic of the man Hinidenetheless these brief
remarks do more than simply suggest a trait ofaittar. They tell us about the
overall interpretive attitude that we should tryamopt towards the classics in the
canon of moral and political philosophy. Our atiy Rawls is telling us, should
as far as possible be to look first for solutiores the texts’ perceived

inconsistencies and mistakes, only resorting tiiccsm when we are, to the best
of our ability, certain that inconsistencies andstatkes are the only reasons for

certain theoretical choices. Arguably, Rawls’ oeulias now entered the canon of
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western political thought and, to the best of mylemstanding, | have tried to
apply the same approach recommended by Rawls tmmsvork here.

These prefatory remarks about interpretation as® ahore specifically
relevant to the thesis. One of its primary contargiwas the rejection of the idea
that Rawls’ work on international justice was amansistent extension of his
domestic theory of justice. When looked at from thigher vantage point,
independent of the debates concerning the contdr®B, the idea that the whole
of Rawls’ work on international relations is ess&lht inconsistent with the rest
of his corpus is, | believe, overly simplistic, amdhly debatable.

Of course, the assumption of continuity can onlgvge a baseline to our
enquiry. Authors, even the most eminent, are capabmistakes and our attitude
to their work, even conceding their superior irgell and knowledge, cannot
simply be one of admiration. The point is, rattleat we should be able to present
their work in the strongest possible version wel favailable in order to criticize
it. To assume incoherence, to picture one of Rawlgjor contributions as the
result of error or simply, as some do in conveosatias the result of old age,
violates the dictates of interpretive charity (Bsvidson, 1984) and cannot assist

our progress.

Il. The argument of the thesis

In this thesis | have tried to rescue Rawl®©P from the charge that it is an
incoherent and implausible extension of Rawls’ wadk the domain of
international relations. My analysis took as atstgrpoint the polarized features
of the intellectual debate surrounding Rawls’ workinternational justice. On the
one hand, Rawls’ critics have tended to approa®® as a blind spot in the
Rawlsian corpus, seeidgOP as simply incoherent with Rawls’ domestic theory
of justice. On the other hand, those who have def@nRawls’ work on
international justice have, in my view, swung te thpposite extreme, attempting
a piecemeal defence but often without highlighting deep changes that Rawls’
theory has undergone. The goal of this thesis,, thes to reconstruct Rawls’

work as coherently emanating from his understandihgberalism and, at the
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same time, to do so without obscuring the main ggoof tension between his
domestic and international theories.

The two main discontinuities between Rawls’ theotlgat | have highlighted
were the fact that the main actorsLi®@P are peoples rather than persons and the
fact that LOP is not an egalitarian theory of justice. Both fwat are
understandably troublesome for Rawls’ readAr3heory of JusticandPolitical
Liberalismboth relied on the idea that individuals were iti@n unit of concern
for a liberal theory of justice and that the bestmst reasonable conception of
justice for a society understood as a fair schemsooial cooperation between
free and equal persons was an egalitarian one lmasadstrong interpretation of
reciprocity. Indeed, Rawls’ domestic work promisted reconcile the idea of
individual rights and liberties that is centraltte classical liberal tradition with
the socialist aspiration towards a society of egjual

To those who were attuned to understand Rawls’ virorthis way, with all
the tensions that reconciling freedom and equaktgessarily involved,OP must
have seemed an incredibly strange book since, eptar these tensions have
simply evaporated. Superficially, some might hagtt that LOP presented an
entirely different approach to the whole of poklighilosophy, not simply a
friendly amendment of justice as fairness for thererspecific purposes of global
politics. Yet, at least so | have claimed in thisedis, these apparent
inconsistencies can be explained from within Rawtsiceptual toolkit.

The thesis started, in chapter 1, by clearing thek df perhaps one of the
most original attempts to interprétOP as a coherent extension of Rawls’
domestic theory of justice. The basic idea of thectice interpretation of Rawls’
work is that the differences in both the subjed aharacter of Rawls’ domestic
and international theories are simply explainedisyattempt to construct justice
for existing practices (see James, 2005, see akpter 1). Pictured in this way,
Rawls’ theory opts for peoples and for sufficiemegher than equality, because
the main agents of international relations are f@=opnd because the practice of
international relations does not imply egalitar@istributive obligations. | have
resisted this view of Rawls’ work for one main m@asthis view ofLOP, and of
Rawls’ philosophy in general, seems hostage toidba that it is methodology
that drives our philosophical choices. But, theoywttan we justify the outcome

of our reasoning process to those who disagree wgtbn the content of moral
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and political principles? The answer, so | clainie@¢hapter 1, cannot simply be
that it is our method that requires it. Methodnngportant but it cannot be all that it
takes to justify where we stand on morally contreia issues such as those
discussed i OP.

Instead, in chapter 2, | have claimed that ondnefrhost important Rawlsian
ideas, and one that was present in Rawls’ work filoenstart, was the attempt to
construct a shared and mutually acceptable justifin for basic social and
political arrangements to those who live under themmy view, this idea strikes
to the core of Rawlsian liberalism. Rawlsian libisra is justificatory liberalism.
Justificatory liberalism starts from an ideal ogpect for persons and adopts a
specific understanding of justification, namely peibjustification. Public
justification, following Rawls’ insight, is not siply the statement of logical
connections but, rather, starts from shared presrasé tries to give reasons that
all can reasonably accept. In turn, shared prentiegsconstitute the basis of our
public justification are to be found in the pubfiolitical culture for the political
context being addressed.

This understanding of Rawls’ political philosoplsp | claimed in chapter 3,
immediately dispelled the charge of incoherencée thany have lodged against
Rawls, and explains some of the central featurdssdfOP. Chapter 3 proceeded
to show first that extending the content of a lgheggalitarian conception of
justice to global politics would be misguided. Ale main ideas Rawls uses to
construct his domestic conception of justice, it idea of primary goods to the
features of the original position, are centred speats of a liberal democratic
understanding of person and society and we canngilys assume that these
understandings are valid for the world at largeleist, this does not seem to be
what Rawls’ commitment to respect and public justiion require. At the same
time, by looking at the global public political tulle, we can also understand why
peoples are the main unit of analysid.@P and why the latter is not egalitarian.
The global public political culture, Rawls seemsbigieve, provides us with a
conception of persons as being deeply attachelgeio political communities and
of peoples that are not necessarily preoccupiell thié continued accumulation
of resources and wealth.

In the end, this suggests a rather different péctof LOP, one in which

peoples are the main unit of analysis for the thelout where persons are still, as
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in the cosmopolitan outlook, the main unit of morzahcern. In other words, at
least so | have claimed,OP presents a normative theory for international
relations that is in line with the desire to prasgmublicly justified global order,
and in so doing remains true to the ethos of cosfitapism. To use a rather
crude slogan, we can say th&P is a truly cosmopolitan theory insofar as it is
not simply happy to settle, as many cosmopolit@oties seem to do, for what it
sees asvaluable about persongsuch as their ability to use resources and
opportunities to autonomously develop their conoagt of the good) but also
tries to integrate what it claims to seevabiable to thenftheir desire and pride in
developing their cultures and ways of life withimetbounds of just and decent
institutions).

While chapters 1 to 3 present this distinctive riptetation of Rawls’ work,
chapters 4 and 5 attempt to defend (and partiafiyame) Rawls’ understanding
of international toleration and international ecomo assistance. Once again, |
start by examining the main criticisms that haverbéevelled againstOP's
account of toleration based on reasonableness &artleoduty of assistance
(DOA). In both cases | find the many criticismshe less persuasive than they
claim. All such criticisms seem to point out deggwk in Rawls’ reasoning. My
aim in chapters 4 and 5 was to show that, progerlyerhaps simply charitably)
read, Rawls’ text does not contain the many incascies his critics wish to
attribute to him.

To mention just a few items in the long list oftical reactions, | have tried to
show that Rawls’ analogy between domestic andnateynal toleration based on
reasonableness does not simply rest on a macreastadfaicy. In other words it
doesnot simply overlook the distinction between moral dsiy concerning the
good at home and political diversity concerning tight internationally. | have
also tried to show that the account of decencyfpuvard in Rawls’ text is not
really compatible with the many oppressive scesatiat some have associated
with it. | have also tried to dispel the doubt thia¢ idea of the social contract
within LOP was ‘tainted’ from the start by a desire to accadate less than fully
just political communities.

In the same way, when it comes to the DOA | hawsl tto show that reading
Rawls’ proposal in terms of the world as we se&s ihot necessarily the best

option available. The world as we see it, crippdedit is with many injustices,
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relationships of domination and power, extreme pgveand destitution,
aggressive war and destruction and the overwhelramdy unnecessary loss of
human lives, is emphatically not the template witiwhich to understand the
prescriptions of Rawls’ realistic utopia. Rawls’eab concerning the origin of
economic and political development and the resjiitgi that each political
community bears for its being well-ordered are tlm¢ result of a cynical
endorsement of the current system of internatioe@nomic and political
governance; rather, the chapter claims that, ifetsstdod at the level of ideal
theory, and matched with his conspicuous DOROP offers a good
approximation of a just and peaceful world order.

Furthermore, as | have already stated in the iotbon to this thesis, what
seems even more striking is that by attacking Raamd (allegedly) exposing
major flaws in his reasoning regarding these twacs the critics have, in my
view, neglected other aspects of Rawls’ accounintdrnational toleration and
assistance that are deserving of closer scrutinyreMpecifically, in chapter 4 |
contended that Rawls’ explanation of his refusal donsider benevolent
absolutisms as members in good standing of thee§oof Peoples was less clear
than one might have expected. And in chapter Byvkltlaimed that the DOA is
perhaps too ambitious and demanding and exposeastistance provided by
well-ordered peoples as being either impracticablgaternalistic in nature.

What is striking, at least from the perspective@dd in this thesis, is how far
the tensions in Rawls’ work that | have tried tqpese are distant from, even
perhaps conceptually opposite to, those highliglgdhe standard criticisms of
LOP. My concern, when approaching the text, has beaescueLOP from the
accusation that it does not tolerate enough, nat ithtolerates too much. In a
similar vein, my main worry when addressing intéioreal economic assistance
has been that the DOA in fact asks too much ofettibat are meant to perform it
and exposes their good will to risks that are opdoto the spirit of their
assistance. In both cases | have attempted totkase tensions within Rawls’
text, and to provide sketches of ha¥P could more plausibly diffuse these
worries while still providing guidance for the faga policy of a just Society of

Peoples.
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I1l. What can we learn from the thesis?

| have tried as far as possible throughout thisigheo draw back from making
grand claims or sweeping generalizations. Noneskel# seems appropriate to
attempt to extract some core messages from thésthsslf that go beyond the
detail of its arguments. In what follows | want ly out what | see as two
fundamental lessons or messages that the thesns $egrovide. These messages
are not really ‘shown’ in any sustainable sensthefterm by the chapters in this
work, but they constitute some of its deeper stmgcand, to some extent, speak
to its deeper aim.

The first is that the idea of moral equality, pgrhathe bedrock of
cosmopolitan thinking, is in fact an insufficientide to the establishment of our
reciprocal obligations at the global level. Moregsely, | believe that part of the
work of the thesis consisted in showing that theaidf moral equality does not
necessarily imply the idea of distributive egalaarsm. Clearly this point is
contestable and, by any reasonable interpretatioinparticularly new in debates
within contemporary political philosophy. In facfust glancing at the
development of libertarian thinking (and here | tm@m just one example) it
seems clear that to see persons as morally eqeal i necessarily suggest, let
alone demonstrate, that their political relatiopshishould be guided by an
egalitarian conception of distributive justice.

This, of course, does not entail the view that rhegaiality has no role to play
in our discussions of distributive justice, or thia¢re are no arguments in favour
of egalitarian conceptions of distributive justideastead my suggestion, and
indeed the suggestion that runs as a thread thrihigjtthesis, is the more modest
point that moral equality is at best a startingnpdor our understanding of
distributive obligations, and that other factorglsas the nature of the political
context in which we are operating, and the way hictv we picture the main
agents within such context, are also important @ntstitute a necessary step in
our justificatory process towards establishing tomtent of a conception of
distributive justice. As | have already stated ahditis message is not particularly

new or innovative, but it is perhaps important égderate its content within the
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global justice debate where it has been ratheruedsreceived and understood
(for a discussion see Sangiovanni, 2012).

The second message of this thesis, once againsseédréo those who see
themselves as naturally inclined toward contempgocasmopolitan views, is that
any plausible account of global justice also rezgia plausible view of toleration.
Toleration, it is fair to say, is a difficult sulsfjeand one that has been an aspect of
moral and political thought for some time. As far@ossible, perhaps conscious
of limited space and ability, | avoided confrontitihge issue other than within the
narrow bounds of RawldOP. Yet | believe that discussion has highlighted an
important problem within (at least some) cosmopalitiews.

Toleration seems to presuppose that what we telasasomehow different
from what we think is best or true or most reasémabhis is, of course, itself a
controversial view about toleration, but my pointsuggesting it is not to show
why such view is convincing, but rather to sugdkatif one is convinced by this
basic premise concerning toleration, then one shibelsuspicious of the idea that
the only possible world is one structured by libel@mocratic values all the way
down.

In other words, at times one might be inclined tespect that a fully
cosmopolitan world, at least within the bounds afrent debates on global
justice, is simply a liberal egalitarian world inrhiwh persons are given all the
rights and prerogatives of liberal democratic eitighip, and that no other
acceptable ways of organizing political society aatiributing rights and
responsibilities within a social framework can leeepted. | believe this to be an
implausible view of the world, and a warning to ®mnporary cosmopolitans. |
also believe that, by avoiding this type of blacidavhite picture, Rawls’ work
actually recommends itself as stronger rather theaker.

Taken together, these two messages representifieguappeal to caution to
the contemporary mode of cosmopolitan thinking.attvises contemporary
cosmopolitans to be careful when they try to extermht they believe justice
requires from the nation state to global politi@sd to do so precisely because of
their liberal credentials, not in spite of them. séeems the very nature of
liberalism, at least as understood by Rawls, whedommends this caution, not

the political problems we might encounter in impéting our vision or the
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limited ability of human beings to comply with mboiemands and to care for the

fate of others.

IV. Future directions

Finally, let me provide a sketch of two main direns of future research that are
implicitly contained in this thesis.

The first avenue of future research is connectedhat | perceive to be the
main theoretical weakness in the Rawls-friendlywwief political philosophy |
have presented. As | have stated above, Rawlskmralism is justificatory
liberalism. This commitment to justification is et the result of an ideal of
respect for persons. But someone less friendly threan to Rawls’ project might
legitimately ask the following questions: Why ispect for persons so important?
What is it really that we respect about them? lspeeting them, we consider
them as our moral equal, but what grounds thismagan of moral equality?
Furthermore, even if we accept this idea of mogaladity and respect for persons,
why is this necessarily tied to a concern for jusgtion? And finally, even if we
accept the link between respect and justificatiamy should we adopt the idea of
public justification as correct or relevant?

Of course, these questions have all been the dubjea great deal of
discussion (for example, see Gaus, 2011; Cartdr];28canlon, 1998). Some of
them, such as those relating to the moral equafigil persons, are as old as the
discipline of moral and political philosophy itselMy aim in tackling such
questions would not, then, be to find unique ansydet alone ‘correct’ ones (if
such things even exist). Rather, it would be ts@né possible answers to these
guestions that are compatible with the Rawlsiamé&waork in order to make the
latter more credible, less arbitrary, and perhapsurnided in a broader
understanding of some of the foundational aspdqtsldical philosophy.

If this avenue could be described as ‘investigatirgfoundations’, the other |
would like to propose looks at the possible imglmas of Rawls’LOP and could
be termed ‘investigating the consequences’. Rawglfitical philosophy is

inherently practical. Among other things, Rawls s#éwe role of political

195



philosophy as one that could help us resolve thep gmlitical conflicts that we
face in collective life. More specificallj, OP was presented as the attempt to
provide us with a realistic utopia that would emabls to imagine a just and
peaceful world that is hospitable to liberal denaticrideals and to difference, and
that is also free of the great evils that have attarized human history. Rawls
told us that having faith in these ideals will neatto how we approach politics,
and that demonstrating they are at least concédyptoahsistent is the first step in
our journey to translate hope into something moreete.

Nonetheless, a book IliIKEOP can only bring us so far in this journ&yOP is
a short book, and one that still remains abstraspitie its attempts (paraphrasing
Rawls) to provide guidance where guidance is needetdme give just a few
examples.LOP divides political societies into different categsr and tells us
what the general attitude to these different categashould be. To liberal and
decent peoples we owe respect, to outlaw statedecamation, to burdened
societies assistance and to benevolent absolutemeuragement to become
well-ordered. These are useful guidelines for dngnourselves but they are not
detailed answers as to how we should constructdaal iof foreign policy
decision-making on specific issues. In chaptepdgkample, | tried to show how
something more specific could be said about berevabsolutisms, and yet my
depiction remained very sketchy and did not disarss real world scenarios or
the historical record of our interactions with beolent absolutisms.

In the same way, OP proposes to imagine global economic governance as
constructed beyond a veil of ignorance. In chaptérsuggested that this might
result in a very different world economy than thee ave currently see. Yet, once
again, this was a mere suggestion, not a credibtarp of a different and perhaps
more just system of global economic governance. Howuld WTO rules be
designed? How far should IMF conditionality go wiserggesting changes to the
domestic policies of a country asking for an emecgeloan? Should we allow
labour conditions to vary according to differingltaual, political and economic
background conditions? All these questions mattad, d believe, could be

answered by usingOP as a guide.
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