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Abstract

The present work examines naval exclusion zonesh wparticular
emphasis on thgus in bello applicable to such zones. The issues
presented by the establishment and use of navalstew relate to many
aspects of the law of the sea and naval warfaravaNexclusion zones
represent an important issue for national secpoticy makers, in that the
use of such zones during armed conflicts at sedicanthe geographic
scope of the conflict. While such zones may pr@mibte principles
enshrined in Article 51 of the UN Charter and diseme belligerents
from waging naval warfare on a global scale, the eissuch zones have
the potential for disaster, in that naval commasdeho mistakenly
operate under the assumption that such zones r@efife zones” run the
risk of unlawfully sinking hospital ships or otherotected vessels.
Moreover, naval exclusion zones have become iniciglgs common
during modern naval conflicts, including the Fafida, Iran-lrag and
Persian Gulf Wars. Finally, even when used witkive bounds of
international law, naval exclusion zones still halve potential to disrupt
commercial uses of the seas since they often autsache claims of
neutrals, potentially interfering with neutral comroe, oil exploration or
fishing.

This thesis traces the development of naval exmiugiones, with
particular emphasis on the following:

. The historical uses of such zones

. The permissible threatres of naval operations urlder
modern law of the sea regime

. The permissible scope of activity within such zouissa-
vis belligerent warships and merchant vessels

. The rights of neutrals in and around naval exclusio
zones

. The legality of such zones as analysed through the
traditional sources of international law

The thesis then concludes with recommendations cfarifying and
strengthening the rules concerning the scope ohigsible activity within
such zones.
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Chapter 1

Introduction

“On the basis of the history of the use of exclaosamnes, it is
reasonable to conclude that such zones will be issedme future
conflicts.™

l. Purpose and Methodology

The purpose of the present work is to examine Irex@usion zones (“NEZs™ with
particular emphasis on thes in belloapplicable to such zones. The concept of the B&EZ
such appears to be settled as a matter of lawpwath exclusion zones may not possess
distinct juridical status, since the same bodyanf lapplies both inside and outside of the
declared zone. The central thesis of this disentas that notwithstanding the fact that the
establishment of naval exclusion zones do not camdiéitional rights on belligerents, zones
are a distinct method of naval warfare, which hdeéning characteristics derived, in part,
from other means or methods of naval warfare. Kbstanding the fact that NEZs may not
possess a distinct juridical status, there is @®it body of law applicable to such zones, as
well as valid policy reasons for establishing them.

As will be seen throughout the present studyjahguage used to describe NEZs may
be characterised as “legal” language. This funddateeality, however, is insufficient to
confer juridical statuas suchupon the concept of the NEZ. Thus, if one defitheslaw as
obligations imposing rights and duties both upoltiderent and non-belligerent parties, then
it may not be said that there exists a unique ‘“tdwaval exclusion zones,” since the same
body of law applies both inside and outside of dexxd NEZs. At the same time, there are
clear rules covering thgis in bellofor NEZs. Therein lies the problem: is there aw'lof
naval exclusion zones”?

This conundrum may be resolved by recognising MaZs are a distinct method of
naval warfare, even though the law that appliesutth zones are not exclusive to this method

of warfare. As a distinct method of naval warfaggclusion zones must be distinguished

! Fenrick, p. 122.

2 Although generally referred to in the present kvas NEZs or “exclusion zones,” the literature—
particularly older sources—makes use of a numbeerohs, including “war zones,” “barred zones (or
areas),” “maritime security zones,” “blockade zghémaritime operational zones,” “areas subject to
long distance blockade,” “areas dangerous to shggmnd simply “zones.”
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from blockades (including long-distance blockad®s) from mined areas. Although these
methods of naval warfare are similar in some aspecNEZs, the differences are significant:
in effect, NEZs aresui generis as reflected in the fact that modern military s and
restatements of the law of naval warfare consideeg as a specific method of modern naval
warfare.

Naval exclusion zones merit attention for a nundjeeasons. First, they represent an
important issue for national security policy makiarghat the use of such zones during armed
conflicts at sea can limit the geographic scop¢hefconflict. Thus, the use of NEZs may
promote the underpinnings of Article 51 of the UNafter and discourage belligerents from
waging naval warfare on a global scaleSecond, naval exclusion zones have become
increasingly common during modern naval confliatgluding the Falklands, Iran-Irag and
Persian Gulf Wars. Third, the use of such zones llae potential for disaster, in that naval
commanders who mistakenly operate under the assumfftat such zones are “free-fire
zones” run the risk of unlawfully sinking hospitiips or other protected vessels. Finally,
even when used within the bounds of internatioaal, INEZs still have the potential to
disrupt commercial uses of the seas since theynaftég across the claims of neutrals,
potentially interfering with neutral commerce, edploration or fishing.

Armed conflicts that include a maritime componeavé historically been waged by
the belligerents on a global scale, reflectingeaist in part, the fact that the naval forces of
maritime powers typically operate at great distafroen territorial waters. Two examples
from the 28' century, the 1914 Battle of the Falklahdsd theGraf Speencident illustrate

In 1979, D.P. O’Connell suggested that a rule wagerging requiring the belligerents in an armed
conflict at sea to confine naval hostilities to teeritorial waters of the belligerents and thehhggpas
adjacent to those territorial waters. D.P. O'Cdhrigimited War at Sea Since 1945,” in Michael
Howard, ed.,_Restraints on War. 123. Christopher J. Greenwood, while appéresympathetic to
this view in general, has written that this notieri‘plainly untenable today.” Greenwood Bochumer
Schriften, p. 155.

Shortly after the outbreak of the First World \W@erman Admiral Maximilian von Spee, commanding
the German China Squadron, consisting of two heandythree light cruisers, had crossed the Padific t
the Chilean coast. A Royal Navy squadron, comgistif two elderly heavy cruisers, one light cruiser
and a converted merchant ship auxiliary cruisesrggpted the German squadron off Coronel, Chite. |
the ensuing battle, the British lost the two heawyisers with all onboard. Fearing that von Spee’s
squadron was heading towards the South Atlantee Atimiralty dispatched two battle cruisers, under
the command of Vice Admiral Sir F.D. Sturdee, frtuwome waters to seek out von Spee’s squadron.
On 8 December 1914, von Spee attempted to raidBtitesh wireless and coaling station in Port
Stanley, Falklands Islands. Sturdee’s ships wefeeling in Port Stanley when von Spee’s forces
arrived and after a brief chase, the Royal Navytrdged four of the five vessels in von Spee’s
squadron, resulting in the loss of more than 1,8@0man sailors. R. Ernest Dupuy and Trevor N.
Dupuy, The Collins Encyclopedia of Military Histor§" ed., 1993, pp. 1035-1036.
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this point. By contrast, modern conflicts at seawsually fought for limited objectives over
a relatively short period of time, and in the alwgef a global conflict, it is difficult to
imagine how any useful purpose would be servedtacking “even legitimate targets in an
area remote from that in which the conflict wasngeconducted® This conclusion results
from the direct application of the United Nationkatter to the conduct of warfare at sea.
The right of self-defence under Article 51 of thiea@er permits the use of force “only for the
achievement of certain limited ends and only othsimrce as is reasonably necessary for the
achievement of those ends.The use of NEZs, assuming that the requirementisequs in
bello are fully complied with, mesh with the Charter uggments, in that they seek to limit
the geographic scope of the armed conflict. Naxalusion zones can play an important role
in ensuring that only that force necessary to aehtee military goal is expended. As such,
NEZs fit into the post-World War |l trend in whiamaval conflicts generally have been
“conducted in a much more restrained manner thare wee naval conflicts of the world
wars.”

A number of military manuals, restatements and roemtators have analysed NEZs,
but there appears to be no full-length study ohszenes. This dissertation is an attempt to
fill this gap. As such, the present study seekactomplish two primary goals: (1) to restate
the current state of the law relating to NEZs,ndude all aspects of naval warfare, including

the areas of the seas in which naval warfare catbhducted, the legal principles governing

° From September through December 1939, the Gerpuaket battleshipGraf Spee under the
command of Captain Hans Langsdorff, undertook aserof the South Atlantic, venturing between
Pernambuco, Brazil and Cape Town (and even entdhiagsouthern Indian Ocean east of South
Africa). During these manoeuvres, taf Speecaptured and sank eleven British merchantmen
between mid-September and early December 1939mall é\llied armada, consisting of a Royal Navy
aircraft carrier and six cruisers, two French atgsand ten Allied destroyers, were searching Her t
German battleship. Early in the morning of 13 Deber 1939, a Royal Navy squadron consisting of
one heavy cruiser and two light cruisers caughwitp the Graf Speenear the mouth of the Plate River,
between Argentina and Uruguay. In a battle lastinty 80 minutes, the German vessel was seriously
damaged and made for the port of Montevideo, whenegsdorff expected the neutral Uruguayan
authorities to permit him to land his wounded arakenthe necessary emergency repairs tdGiad
Spee The Uruguayan authorities would only permit t8anctuary for 72 hours, however. Realising
that this amount of time would prove inadequatentke the necessary repairs, he scuttled the sHip an
was interned with his crew in Montevideo, wherechenmitted suicide three days later. See O’Connell
Influence, pp. 27-39; R. Ernest Dupuy and TrevorDNipuy, The Collins Encyclopedia of Military
History, (4" ed., 1993), p. 1153.

Greenwood Bochumer Schriften, p. 155. For aystud the law of naval warfare in the context of a
limited conflict, see Fenrick Developments. D.Pn@ell was the major proponent of the concept of a
law of limited naval conflict. See especially O1@ell Influence.

Greenwood Bochumer Schriften, p. 175.

8 Fenrick Falklands, p. 30.
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armed conflict at sea and the rights of neutratst &) to analyse how various aspects of
naval warfare have influenced the development ef zbne as a distinct method of naval
warfare.

Naval exclusion zones touch upon a large rangssofes relevant to naval warfare,
including the areas of the maritime environmentvirich belligerents may engage in armed
conflict and interfere with commercial shippingn many respects, NEZs resemble other
means and methods of naval warfare, such as ttekddde and naval mine and submarine
warfare. Targeting is obviously a major issue @fiaern in any area in which armed conflict
occurs and NEZs are certainly not an exceptionhis tegard. All of these topics are
addressed, since, notwithstanding the primary aeginthat NEZs aresui generis the
concept of the exclusion zone did not develop va@um. The following sub-section of this
chapter highlights mahny of the issues raised b¥NE

Since NEZs slowly developed from State practiced articularly the practices
employed in the First and Second World Wars, contaters seized on the then-existing laws
and principles in explaining and characterising ems either lawful or unlawful when
viewed from the perspective gained through obsgr@tate practice relating to barred areas
or long-distance blockade, for example. Consedyenthile some of these analyses are
dated or are so case-specific as to be of limitddey they are set forth herein both for what
they bring to the subject, and also because theg had an impact upon the development of
the NEZ.

In order to achieve the purpose of the presenkwberefore, it is necessary to trace
the development of the concept of the zone in nangafare, commencing with the practices
developed and employed in the First World War. $&eond chapter defines naval exclusion
zones and lays the groundwork for distinguishinghseones from blockades. An historical
survey of naval exclusion zones during the coufsarmed conflicts at sea during the™20
century is then undertaken. This chapter briefigcasses the historical facts of naval
exclusion zones as established duiimgr alia World War |, the Spanish Civil War, World
War 11, the Korean War and Vietnam, before exangnin greater detail, the use of exclusion
zones in the 1980s and early 1990s, in the Falkland Iran-lraq Wars.

Chapter 3 then analyses the legal requirementsdtablishing such zones from the
perspective of the traditional sources of inteworml law. Treaty law, customary
international law (including whether freedom of mg@ation is a customary rule of
international law), general principles of interoagl law, judicial decisions concerning naval

exclusion zones, and the writings of publicistsareling naval exclusion zones will be
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examined. Of course, of these traditional souafasternational law, custom plays the most
important role with respect to the establishmentN&Zs and this section draws upon the
historical examples of State practice set fortiCirapter 2. Other issues raised by exclusion
zones and discussed in Chapter 3 include the right®utrals to legitimate uses of the seas,
including in those areas designated as naval ardusones, during periods of armed
conflict; whether there is a requirement for neagsssafe passage for non-belligerents
through naval exclusion zones under certain cir¢cantes; and the requirements and scope of
public declarations and notifications of the naastlusion zone.

Chapter 4 provides an overview of the law of tha ssgime as it relates to ocean
zones, freedom of navigation and naval warfare.is Tilay seem a curious subject for an
examination into thgus in bellorelating to naval exclusion zones, since the prynigeaty
governing the law of the sea, the United Nationsv@ation on the Law of the Sea (1982
LOS Convention”), does not specifically address edroonflict at sea. However, the 1982
LOS Convention divides the sea into areas thasalgect to different legal regimes and this
necessarily has an impact on the law of war at g@aicularly the rules related to exclusion
zones proclaimed by belligerents which cut acrbeddivisions of the 1982 LOS Convention.
Thus, notwithstanding the fact that the 1982 LOShv@aotion does not have detailed
provisions governing armed conflict, the divisiarfsthe sea that it sets forth have relevance
for an analysis of thpis in belloin naval warfare. Consequently, this chapter shibw how
the evolution of the law of the sea has impactedeltigerent claims to control the seas
during periods of armed conflict. As Professor @xinan authority on the law of the sea has
noted:

[T]he Convention does contain rules for dividing thceans into
different jurisdictional zones. Some of the rutdswarfare and
neutrality vary with the status of geographic are@le integration
of the new regimes of the law of the sea with tiles of naval and
air warfare is accordingly a subject that meritsration?

Moreover, as O’'Connell, has written:

The drafting of naval Rules of Engagement presugppas clear
understanding of the Law of the Sea on the panewhl staffs, and
it is desirable that all operational commanders thed staffs have
sufficient understanding of it to minimize the riskof
misinterpreting the expressions of internationglalesignificance
which are employed.

Oxman, p. 811.

10 O’Connell Contemporary Naval Operations, p. 82.
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The fourth chapter, therefore, presents a brieflyaisof the customary law of the sea,
examines the three United Nations Conferences enL#w of the Sea, and analyses the
divisions of the seas under the 1982 LOS Conventiofhe status of the 1982 LOS
Convention during periods of armed conflict is theansidered and the chapter concludes
with a discussion of the permissible regions fomduwrcting naval operations under
international law. The main focus of this chaptethe effect of the new divisions of the
oceans on the ability of belligerents to employ NEZMore detail concerning the legal
divisions of the world’s oceans and superjacemsipaice is set forth in the Appendix.

The fifth chapter focuses on naval warfare andraéty. The chapter commences
with a brief discussion of the history of neutmalibefore examining whether the law of
neutrality continues to form a part of internatibiaa and the applicability of neutrality in the
absence of a formal declaration of war.

The sixth chapter examines the law of armed cdfiflies it relates to war in a
maritime environment, including distinction, proponality, military necessity and the attack
precautionary principle. The law of armed conflEtot designed to thwart the conduct of
hostilities, but rather to ensure that the violemteerent in conducting hostilities is not used
to cause unnecessary human suffering or physicstudion. This chapter also discusses
targeting issues, including enemy and neutral narchen, as well as describing what types
of vessels are immune from attack, provided thatoerequirements are met. The central
issue presented concerns specific actions thatbmaken against other ships and aircraft
that enter the zone. This chapter concludes witbte on belligerent reprisals.

Having examined the historical circumstances ofdsablishment of naval exclusion
zones, the law governing the environment where Ireavaed conflict occurs, and the general
legal principles governing armed conflict at sé&, $eventh chapter examines specific means
and methods of naval warfare, in order to distisguhe NEZ from these other means and
methods. This chapter also discusses how belligemmay interfere lawfully with neutral
shipping on the high seas, including visit, seadiversion and capture. Although of limited
value to the present study, these well-establighigatiples demonstrate clearly that even on
the high seas, merchant vessels are subject tdadncdegree of belligerent control. Based on
the historical development of the NEZ, however, ghenary thrust of this chapter is on those
means and methods of naval warfare that are phtigugermane to NEZs: the naval

blockade (including the “long-distance” blockadegyal minefields and submarine warfare.

1 This term is used interchangeably with “interaatil humanitarian law” in this study.
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The eighth and final chapter then sets forth thenchwions reached and
recommendations for clarifying and strengthening@ ttules concerning the scope of
permissible activity within such zones. It is ikéhat NEZs will feature in any future armed
conflict—whether limited or general—at sea and thasal commanders and policy-makers

alike need to understand the limits of permissaaitvity in exclusion zones.

Il. Issues Presented by Zones

As will be clear from the following study, NEZsgsent a number of issues for policy-
makers, naval commanders and lawyers. This sedtientifies a number of the more
important issues, highlighting the some of the msaent discussions in the chapters that
follow. One recurring theme in virtually all oféke issues concerns the location of the zone.
Put simply, NEZs established in or near major sea$ of communication raise significantly

more problems than those that are situated away $wch shipping lanes.

A. May NEZs be Established in EEZsS?

Chapter 4 addresses the environment in which raavaéd conflict is wagétland the
law that regulates the sea and those States thdtvessels into that often harsh milieu. The
1982 LOS Convention, which restates and updatedathieof the sea regime contains few
provisions that address of the law of naval warfak&¥hile the world’s seas are generally
divided into territorial waters and the high seasithvwspecific rules governing how these
areas may be used (or not used) by belligerents3982 LOS Convention introduced a new
concept, the Exclusive Economic Zone (“EEZ”).

As defined by the 1982 LOS Convention, the highsseamprise all parts of the
oceans beyond the territorial seas of littoral €daffhere are three obligations that warships
must meet in conducting their operations on théd lsgas: 1) the duty to refrain from the
unlawful threat or use of force; 2) the duty to @ddue regard” for the rights of other States
to use the high seas; and 3) all other dutiesngrisbm treaties or other rules of international

law.'* Historically, assuming that these obligations evenet, belligerents were free to

2 The Appendix contains further background on #we 6f the sea under the 1982 LOS Convention.

Oxman, p. 837.

Mundis 34



Chapter One: Introduction

conduct naval warfare throughout the high seasowitlimitation based on where in the high
seas such armed conflict was occurrihg.

With the introduction of contiguous zones, EEZs aadhtinental shelves into the
modern law of the sea regime, however, certaintedil limitations on this unrestricted
right have developed, based on the additional reqent that warships have “due regard to
the rights and duties of the coastal State” inERZ."® The relevant provision of the San

Remo Manual provides:

If hostile actions are conducted within the exalaseconomic zone
or on the continental shelf of a neutral Statelidgeient States
shall, in addition to observing the other applieahlles of the law
of armed conflict at sea, have due regard for itjets and duties
of the coastal Statéter alia, for the exploration and exploitation
of the economic resources of the exclusive econamie and the
continental and the protection and preservationthef marine
environment. They shall, in particular, have dwmard for
artificial islands, installations, structures andifety zones
established by neutral States in the exclusive @oan zone and
on the continental sheff.

The 1995 U.S. Navy Commander’'s Handbook indicdtes these requirements do not pose
significant problems with respect to naval operaio
Since all ships and aircraft, including warshipsd amilitary
aircraft, enjoy the high seas freedoms of naviga#ind overflight
and other internationally lawful uses of the selateel to those
freedoms, in and over those waters, the existehem @xclusive
economic zone in an area of naval operations netdnhitself, be
of operational concern to the naval commander.
Similarly, the majority of writers take the positidhat the establishment of the EEZ

regime does not significantly affect military opegoas in the high sea&. For example,

1 German Manual, para. 1013.1, p. 414. See alsoa@xpp. 835-841.

= 1995 U.S. Navy Commander's Handbook, paras. 2.2.2.3; U.K. Manual, paras. 13.21-13.23;
Canadian Manual, paras. 821, 823-824; San Remo oapara. 34; Oxman, pp. 837-838.

16 San Remo Manual, para. 34.

v 1995 U.S. Navy Commander’s Handbook, para. 2.8&e also German Manual, para. 1011.

18 Robertson, pp. 24-26; Lowe July 1986, pp. 178:-18tristopher Greenwood, Comment No. 9 in
Robertson Bochumer Schriften, pp. 105-106; Rauclt88p Rose, p90; Francioni, pp. 368-370; and
Boleslaw A. Boczek, “Peacetime Military Activitiesn the Exclusive Economic Zones of Third
Countries,” 19 Ocean Development and International |gwp. 445-468 (No. 4, 1989). Oxman,
however, takes the position, based on Article 58f3he 1982 LOS Convention, that although naval
operations are permissible in the EEZ in principlethey prevent the lawful enjoyment of natural
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Roach writes, “there is no basis for concludingrfrthe terms of the [1982] LOS Convention
that the EEZ is to be equated to the territorial iseso far as the application of the rules of
neutrality are concerned®”

During the UNCLOS Il negotiations, there were wssful attempts by some
coastal States to introduce the principle of thastal State’s consent prior to carrying out
naval operations other than navigation in the BEANotwithstanding the failure of these
efforts, Brazil declared upon signing the 1982 LO&vention that foreign States were not
authorised to “carry out military exercises or mamaes within the Exclusive Economic
Zone, particularly when these activities involve thse of weapons or explosives, without the
prior knowledge and consent of the coastal Statd.he United States opposed all attempts at

hindering freedom of navigation through the EEZNotwithstanding the positions of these

resources by the coastal State, they may not rexdlgsbe lawful. See Oxman, pp. 835-841. A
Chinese participant in the San Remo Manual drafpirggess took a different view on EEZs and naval
operations:

Since the coastal Staes have the sovereign rights raanagement and
protection of the natural resources and exploitirggallations in their EEZ and
the continental shelf, they mubly all means, eliminate any actions that infringe
their lawful rightsand are harmful to their normal exploiting actieti Any
tolerance shown to the belligerents conducting ilogiperations in the said
areas of the neutral States will certainly leadcnflicts between the neutral
States and the parties of the hostile operationEhe logical result of the
conflicts will be extension of armed conflicts, diag the neutral States into the
war or armed conflicts that already exist.

Jianye, Comment No. 12, in Robertson Bochumerifsehy p. 121 émphasisdded).

1 Robertson Bochumer Schriften, p. 36.

20 Francioni, pp. 361-384, p. 369.

2 Statement of the Delegate of Brazil, Plenary,"8i2zeting, UNCLOS I, Official Records, Vol. XVII,
p. 40, para. 28. Similar declarations were madeéChpe Verde (Statement of the Representative of
Cape Verde, Plenary, 188neeting, 7 December 1982, UNCLOS IlI, Official Reds, Vol. XVII, p.
62, para. 124.) and Uruguay (Statement of the Reptative of Uruguay, Plenary, T82meeting,
UNCLOS I, Official Records, Vol. XVII, p. 120, pa. 55.) In addition, Brazil, Guyana, India,
Maldives, Mauritius, Mauritania, Nigeria, Pakist&yssia and the Seychelles made declarations and/or
enacted legislation regulating the navigation okfgn vessels in the EEZ or designated parts tlereo
See 1995 U.S. Navy Commander’'s Handbook, para2.2féotnote 58; p. 210, Table A2-7; and p. 211,
Table A2-8. Moreover, Brazil asserts that no Statey place or operate any type of installation or
structure in the EEZ or continental shelf withol tconsent of the coastal State. Ibid., p. 21a.par
1.5.2, footnote 50.

= See, for example, “United States of America $hatet in Right of Reply,” 8 March 1983, reprinted in

1995 U.S. Navy Commander’s Handbook, p. 27, Ann&xlA

[A]ll States continue to enjoy in the [Exclusivedfomic] Zone traditional high
seas freedoms of navigation and overflight andldlyeng of submarine cables
and pipelines, and other internationally lawful sisé# the sea related to these
freedoms, which remain qualitatively and quantiely the same as those
freedoms when exercised seaward of the zone. avilioperations, exercises
and activities have always been regarded as irtterradly lawful uses of the
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coastal States, which are contrary to Articles B8 87 of the 1982 LOS Convention, the
majority view has been summarised by Rear Admiadrtson as follows:
[1]t seems incontestable that, despite the asseriid a few States
and publicists, the Exclusive Economic Zone mayeheated to
the high seas insofar as the law of neutralityiscerned?
Given the fact that the contiguous zone and contieshelf overlap the EEZ, it would follow
that the same conclusion holds with respect toetlaosas!
The drafters of the San Remo Manual posed sewvet@lesting questions related to
EEZs and naval warfare. As an illustration of lih@tations facing belligerents in conducting
military operations in the EEZs or continental skelof neutrals, consider the example cited
in the San Remo Manual: the laying of naval minés.the event a belligerent opts to lay
mines in a neutral State’s EEZ or continental shibké belligerent must notify the neutral
State and ensure that such minefields do not ererivith the neutral State’s right to
enjoyment of its EEZ or continental sh&lf. Moreover, belligerent States must have due
regard for the protection and preservation of neafife in EEZs and on the continental
shelf?®
Other interesting (and unsettled) questions inclingefollowing: What is implied by
the “due regard” requirement and how does that anppon the conduct of naval operations
in neutral EEZS? May a neutral State declare a NEZ inaten EEZ, in light of the fact that

it has no general right to exclude warships frosmnBEZ?* Does the answer change if the

sea. The right to conduct such activities will thone to be enjoyed by all States
in the Exclusive Economic Zone.

See also, United States Oceans Policy, StatemetiteblPresident, 10 March 1983, 19 Compilation of
Presidential Documenti0 (14 March 1983), pp. 383-385, reprinted in 19BS. Navy Commander’s
Handbook, p. 43, Annex A1-3.

z Robertson, p. 27. See also Lowe July 1986, §p-181 and Lowe July 1988, pp. 292-293.

24 Robertson, p. 23.

= San Remo Manual, para. 35.

2 Ibid.
2 Christopher Greenwood, Comment No. 9 in RoberBoohumer Schriften, p. 106. Doswald-Beck
argues that since a coastal State would have ggnifdifficulties in fishing or otherwise explaig the
EEZ if naval battles are being fought there, “degard” implies some “genuine restrictions on
belligerent States wishing to use EEZs based orctlastal States’ genuine needs which belligerents
ought to make an effort to find out about to théeakfeasible.” Louise Doswald-Beck, Comment No.
3, in Robertson Bochumer Schriften, p. 75, para. 2.

28 Christopher Greenwood, Comment No. 9 in RoberBachumer Schriften, p. 106.
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naval activity in the neutral State’s EEZ is thexamg the safety of its fishing fleet,
exploration vessels or fixed installatioffs?

In some respects, the EEZ regime does not addguatdress certain technological
advances that have implications for naval warfgparticularly those relating to the
emplacement of military devices on the seabed efctntinental sheff. For example, may
naval powers deploy non-explosive military devicagch as submarine detection equipment,
including sonabuoys on the surface, or sonar amaythe seabed, of EEZs of other States?
Although 1982 LOS Convention Article 60 vests i ttoastal State the sole legal right to
construct certain types of enumerated installationthe EEZ, that article, as indeed all of
Part V of the 1982 LOS Convention, pertains to eooic uses of the sea contained in the
EEZ. Several commentators have argued that trevaet provisions of the 1982 LOS
Convention do not prohibit other States from deplgysuch devices on the grounds that such
devices are both non-economic and do not interféte the coastal State’s enjoyment of
resource right8.

Because the EEZ falls between territorial waterd the high seas in terms of the
coastal State’s rights over the waters within tB Esome States and commentators take the
view that NEZs may not be established in EEZs. s Bpproach is too conservative. Since
the EEZ may be treated as other areas of the kigh for military purposes, and based on the
above analysis of State practice concerning thetamoof the 1982 LOS Convention and the
positions taken by most commentators, there igallprohibition on the establishment of a
NEZ in the EEZ of a neutral State, provided that tights of neutrals with respect to
exploration and the exploitation of marine resosrc@&hus, the State seeking to establish an
NEZ in an EEZ must exercise caution in terms ofibeing the scope of the proposed zone
with the rights of the coastal State to exploit thsources in the the EEZ. In any event,
adequate warning should be provided prior to thabéishment of the NEZ to ensure that all

vessels of the coastal State that are in the EEZ tiae to depart the area safely.

29 Ibid.

30 Rose, p. 77; W. J. Fenrick, in Robertson Bochusatriften, Comment No. 4, p. 78.

3 Rose, p. 77. Nevertheless, Rose acknowledgesithaosition takes advantage of the ambiguities t
are present in the 1982 LOS Convention. Ibid., #378. Robertson concurs with this analysis. See

Robertson, pp. 28-30. See also Lowe July 19861 p-180.
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B.  What are the Applicable Legal Principles WithinNEZs?

It cannot be stressed enough that NEZs are neffiie zones. The law on this point
is absolutely clear: by proclaiming a NEZ, no Statay escape from its legal obligations
under the laws of naval warfare. The same bodwwfapplies both inside and outside the
zone and thus the proclaiming State gains no legdits by establishing the zone.
Consequently, the decision to establish a NEZ nmast on other grounds, including
operational requirements and policy considerations.

Because the same body of law applies regardledseadstablishment of the zone, the
present work includes chapters on the applicalgal lprinciples of naval warfare in general

and on naval targeting specifically.

C. How do NEZs Affect Neutrals?

Zones established in major shipping lanes havepthiential to significantly interfere
with the rights of neutrals, notwithstanding thetfthat the State establishing the zone must
demonstrate due regard for neutral rights to legite uses of the seas. Naval warfare
obviously increases the risks that neutral shippmngy be hit accidentally by missile,
submarine or other naval weapons systems. Howd#wernnere existence of the zone may
force neutral merchant shipping to divert courseding to increased fuel costs and sailing

times.

D. How do NEZs Relate to Other Means and Methods dfaval
Warfare?

Naval warfare has historically served as a meardehy enemy forces the resources
required to wage war. In order to fulfil this comre denial role, navies employ the
concepts of visit, search, diversion and capturee naval blockade is also an important tool
to hinder the enemy’s ability to re-supply and Hert its war aims. Although certain
characteristics of NEZs resemble visit and seardblarkade, it is important to recall that the
purpose of NEZs is not confiscation or destructddrcontraband. The post-World War I
revolution that has occurred in the field of mergdhshipping—in terms of the immense size
of modern merchant vessels and the use of staiséaradhipping containers—has had major
effects on the ability of naval powers to rely uposit and search, with the result that this

form of naval practice is simply no longer feasiinlenost instances.
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Nevertheless, certain elements from other meansraitlods of naval warfare have
have been “borrowed” in developing the conceptled NEZ. The notion of the naval
exclusion zones did not develop in a vacuum. Caumsetly, it is important to understand
these other means and methods of naval warfareasd\tEZs may be properly understood.
Moreover, NEZs do not necessarily have to be relipdn in isoldation. Rather, their
establishment and use may be part of a broaderl straiegy and NEZs may be used in

conjunction with one or more of the more traditiomeans and methods of naval warfare.

E. What are the Legal Requirements for EstablishindNEZs?

Reflecting the rules governing blockades, the @artain legal requirements that
States must comply with in order to establish aezomhese include public declarations and
notifications concerning the geographic and temipdimensions of the zone and safe passage
through the zone under certain conditions. Thabdishing State must ensure that due regard

is given to to the rights of neutrals to enjoy tegate uses of the seas.

F. How Do NEZs Impact on Targeting Decisions?

Although the same body of law—including the lawtafgeting—applies both within
the zone as well as outside of it, it may be edasieeach targeting decisions with respect to
vessels that have entered the zone, dependingedadhtion of the zone and the effectiveness
of the required warnings concerning the zone. Zdhat have effectively served as screening
mechanisms should significantly reduce the numiberessels that are in the zone, with the
result that the naval commander can focus hisligegice-gathering on a smaller number of
vessels. This should increase the likelihood tietwill successfully distinguish between
legitimate and other vessels in reaching his decig engage the vessel in question.

This is not to suggest that the establishmenboég will lead to a presumption that all
vessels entering the zone are legitimate targeliswever, within zones that are effectively
noticed to the international community and whicke d@ar from busy sea lanes of
communication, such as those employed by the Rd&aly in the Falklands, naval
commanders should have a high degree of confidenogaking targeting decisions within

such zones.
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G. What are the Policy Considerations in Establisimg NEZs?

A number of policy considerations underlie theisiea to establish NEZs, and the
single most important policy reason to establishZBlis to reduce the likelihood that a
merchant vessel will be inadvertently attacked.isTdspect has two components: first, the
NEZ serves as a screening or warning mechanisnondedt tends to contain the armed
conflict to a limited geographic area, althoughcotirse, the belligerents are not confined to
the NEZ in terms of their interaction vis-a-vis kamther. Thus, the establishment of NEZs
may serve to advance the goals enshrined in irtterra humanitarian law by reducing the
threats to merchant shipping.

Operational requirements may also affect the dmtiso establish a NEZ. For
example, by reducing the number of vessels in nfvmediate area of naval operations, the
local naval commander greatly reduces the oppdytuior “innocent” vessels to gather
intelligence on the whereabouts and activites sffbices. A number of States employ what
appear to be “innocent” fishing trawlers but whale actually highly sophisticated electronic
intelligence-gathering platforms. Admiral Woodwashcountered and sunk one such
Argentinian vessel, thdlarwal, during the Falklands W&t. Naval exclusion zones are an
effective way of ensuring that such vessels stayafeay from and naval operations and the
actual hostilities.

While the screening function that NEZs bring tovalawarfare is important, the
location of the zone with respect to busy inteovai shipping lanes must be factored into the
equation. A zone established in or around majaraees of communication—particularly in
narrow sea lanes like those in the Irag-lran Waa @one established near the Indonesian

archipelago—is less likely to be successful in sgr¥his purpose.

[1l. Note on Terminology
A. Armed Conflict at Sea

The definition of attack set forth in the 1977 Aduhal Protocol is used throughout
the present work: “attacks” are acts of violencaiast the adversary, whether used in offence

or defencé€® The use of the term “war,” as used herein dodsnegessarily imply the

32 Woodward, pp. 126-127, 191-197.

3 1977 Additional Protocol I, Article 49(1). Thigefinition has widely adopted by military manuaisia
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announcement of a formal declaration of war; rathat word and the term “armed conflict”

are used interchangeably.

It is important to note that unlike other formsvedrfare, which tend to use the phrase,

“armed attack,” the term “hostile act” is generallsed in naval circle$. Moreover, “hostile

acts” must always be distinguished from “hostiléeim.” With respect to the latter term,
O’Connell wrote (in 1970) that:

In times of limited war ‘hostile intent’ is normglmanifested only
when a hostile act is actually committed, and dypanal orders
may well limit the expression ‘hostile act to thactual

employment of a weapon. Naval thinking has noteealed to the
point of clarifying the ambiguous borderland betwedostile

intent’ and ‘hostile act,” and is dominated by thetion that no
exercise of force against a foreign ship is legatien unless in
response to a hostile act, and is then to be ctedriin scale to
countering that hostile att.

O’Connell went on to state that it is importantatbempt to specify precisely when “hostile

intent” translates into a “hostile act,” so tha¢ thotential attacker does not gain the tactical

advantagé®

B.  Warships and Military Aircraft

Under the relevant treaties, and as used througheupresent work, “warships” are

defined as being those vessels:

Belonging to the armed forces of a State and bgaha external
marks distinguishing such ships of its nationaliynder the
command of an officer duly commissioned by the gorneent of
the State and whose name appears in the appropeatiee list or
its equivalent, and manned by a crew which is unegular armed
forces discipling!

34

35

36

37

restatements, including the U.K. Manual (at para0band the San Remo Manual (at para. 13[b]). See
Note on Military Manuals and Restatements, infra.

O’Connell Contemporary Naval Operations, p. ZHie U.S. Navy defines “hostile intent” as being an
“imminent threat to use force.” 1995 U.S. Navy Goander's Handbook (see Note on Military
Manuals and Restatements, infra), para. 4.3.2n&et27. See also Australian Manual, paras. 718, 7
(the latter paragraph contains a list of factorbéoconsidered in determining whether a vessethes
intention to attack).

O’Connell Contemporary Naval Operations, p. 25.

Ibid.

1982 LOS Convention Article 29; 1958 High Seasnw&mtion, Article 8(2) contains a virtually
identical definition. See also 1907 Hague Conweniill, Articles 2-5 and the San Remo Manual, (see

Note on Military Manuals and Restatements, infq@dra. 13. By contrast, the 1995 U.S. Navy
Commander’s Handbook (see Note on Military Manwald Restatements, infra), p. 112, para. 2.1.3,
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Similarly, “military aircraft” are all aircraft behging to the armed forces of a State and
which bear external markings indicating their nadility. A member of the armed forces

must command such aircraft and the crew must bestuio military discipling?

V. Note on Rules of Engagement

It is important not to underestimate the importaraf Rules of Engagement (or
“ROE"), since such guidelines establish “when arnfde may be used and what methods
and means of combat may be employ&d.O’Connell dedicates an entire chapter to ROE,
and states, “it is in the drafting of these thaeinational law today most directly impinges
upon naval planning’® The U.S. Department of Defence defines Rulesngfal§ement as:

Directives issued by competent military authoritifieh delineate
the circumstances and limitations under which UhB¢ates forces
will initiate and/or continue combat engagementhvather forces
encountered

Although primarily drafted by lawyers, ROE take dntonsideration operational,
political and diplomatic factors as well and thu©Rare more restrictive than international

law dictates, since these other factors generalhgirain the political and military leadership

defines “Auxiliaries” as “vessels, other than wapshthat are owned by or under the exclusive abntr
of the armed forces.” The German Manual (see NotéMilitary Manuals and Restatements, infra),
para. 1003, prefers the term “Support ships” toleuies, and defines support ships as vesselseaew
by civilians or operated by the government and Wigierform support services for naval forces without
being warships. German Manual, para. 1006. “Gowemt ships” are those which are owned or
operated by States and which are used in non-gmental commercial service, such as for customs or
law enforcement purposes. “Merchant vessels” aigsstther than warships or government ships and
which are used exclusively for commercial purposesh as fishing or freight or passenger transport.
German Manual, para. 1004. See also Australian usllaisee Note on Military Manuals and
Restatements, infra), para.3.5.
8 German Manual (see Note on Military Manuals amgtRtements, infra), para. 1007. “State aircraft”
are those planes belonging to or used by a Statedo-military purposes, such as customs or law
enforcement. German Manual, para. 1008. “Civilgarcraft” are all aircraft other than military or
State aircraft and which are used exclusively liertransport of cargo or passengers. German Manual

para. 1009.
3 Fenrick Falklands, p. 36.
40 O’Connell Influence, p. 169. See also ibid., gtea XIIl. For other discussions of ROE, see Aal&in

Manual, paras. 7.27-7.31; Richard J. Grunawalt,e*TILS Standing Rules of Engagement: A Judge
Advocate’s Primer,42 Air Force Law Review?45-258 (1997); James C. Duncan, “The Commander’s
Role in Developing Rules of Engagement,” 52 NW@R. 76-89%(No. 3, Summer 1999); Dieter Fleck,
“Rules of Engagement for Maritime Forces and thmitation of the Use of Force under the UN
Charter,” 31 German YBIL 165-186 (1988).

4 Department of Defense Dictionary of Military aAdsociated Terms, Joint Pub 1-02, 23 March 1994, p.

329.

Mundis 43



Chapter One: Introduction

when adopting the ROE. Typically, separate ROE are adopted for peacetintewartime,
and wartime ROE permit a wider range of uses otany force, but still represent constraints
on the commander to ensure that force is employeathieve the desired political go&isit

is important to stress, however, that ROE do notstain the commander’'s right—and
obligation—of self-defence to use force to protastcommand?

Most militaries operate under Standard ROE, whih lse modified when necessary
for specific deployments or armed conflict. Rules Engagement are not generally
publicised;> making full discussion and analysis of such rué8cult. To the extent such
rules are within the public domain, the presentigtwill make use of them in discussing the

cases?®

V. Note on Military Manuals and Restatements

Military manuals may be evidence of customary imional law’’ although since
they are not enacted by legislatures they areewat linstruments that are binding upon courts
or tribunals applying the rules of I&v.Nevertheless, insofar as such manuals are prdduce
by the militaries of the States concerned and putpostate what the law is at the time they

are adopted, these manuals are an important séaragetermining theopnio juris of the

42 See Roach ROE. See also James C. Duncan, “Tham@oder's Role in Developing Rules of

Engagement,” 52 NWCRp. 76-89ANo. 3, Summer 1999).

a3 Roach ROE, p. 877.
a4 Ibid., pp. 877-878.
® The U.S. has published the Standing ROE promettay the Joint Chiefs of Staff on 1 October 1994.

See 1995 U.S. Navy Commander’s Handbook, Annex Agp3277-285. These ROE are referred to
hereinafter as “U.S. Standing ROE.”
4 For example, the commander of the Falklands 8&tloup Commander, Admiral Sandy Woodward,
refers on several occasions to the ROE in effecinduthe Falklands War in his memoirs. See
Woodward, pp. 100-102, 106-108, 126, 153, 155, 158 a discussion of the formulation of the ROE
relating to Desert Shield/Desert Storm, see Dalppn,77-80.

4 SeeThe Hostages Caspp. 51-52:The Peleus Trialp. 19;The Belsen Trialpp. 148-149The Abbaye
Ardenne Casep. 110; 1995 U.S. Navy Commander’s Handbook,x@v>and footnote 1 therein (see
footnote 24jnfra.); U.S. Army FM 27-10, para. 1 (see footnote idda.); LRTWC, Digest of Law and
Cases, pp. 21-22; W. Michael Reisman and WilliamL&itzau, “Moving International Law from
Theory to Practice: the Role of Military ManualsHiffectuating the Law of Armed Conflict,” in The
Law of Naval Operationspp. 1-18; Jane Gillland Dalton, “A ComparisontBeen the San Remo
Manual and the 1995 U.S. Navy Commander’s Handb&eékisrael YB on Human Righ{2006), pp.
71-87 at pp. 74-75; Brownlie, p. 6.

8 Military manuals may be binding as regulatorytinsents on members of the armed forces of the Stat

that promulgated the military manual.
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promulgating States, thus reflecting State practieerhaps more importantly for the present
purposes, it must be borne in mind that militargnoganders rarely have formal legal training
and although it is increasingly common for commasde have access to professional judge
advocates, military manuals play an important inlénforming commanders of their legal
obligations. This is especially true in the cab@aval commanders, who frequently operate
across wide areas of the sea with little or no acinwith judge advocates or other trained
legal professionals. Several important maritimestet have adopted military manuals that are
publicly available, including the United Stat&4)nited Kingdont® Germany, Australias’
Canada? New Zealantt and the Soviet Uniotf. The ICRC has also produced a Model

Manual for armed forces that may not have the messuto develop manuals themselies.

49 In July 2007, the U.S. Navy promulgated The Comaes's Handbook on the Law of Naval Operations

(NWP 1-14M/MCWP 5-12.1/COMDTPUB P5800.7A). Throughthe present work, this publication
is referred to as the “U.S. Navy Commander’'s Hao#ito The U.S. Navy Commander’'s Handbook
replaced the October 1995 version and the 1997 tated Supplement to the 1995 U.S. Navy
Commander’s Handbook on the Law of Naval Operatiofike latter document has been reprinted as
Volume 73 of the U.S. NWC International Law Seri#899 (A.R. Thomas and James C. Duncan,
editors). The 1999 annotated version is citedihexs 1995 U.S. Navy Commander’s Handbook. The
1995 U.S. Navy Commander’s Handbook updated th® 1@8sion (NWP 9 [Rev. A][/FMFM 1-10),
which in turn had replaced the 1955 Law of Navalrfs@, which is reprinted in the Appendix to
Tucker. For a particularly insightful analysis tbfe 1989 version of the U.S. Navy Commander’'s
Handook, see A.V. Lowe, “The Commander’s Handboaoktlte Law of Naval Operations and the
Contemporary Law of the Sea,” in Robertson, pp-148. Similarly, the U.S. Army has promulgated
a field manual, FM 27-10, The Law of Land Warfat836), referred to hereinafter as “U.S. Army FM

27-10."

%0 The U.K. MoD published a tri-service manual irD20 See The Law of Armed ConfliddK Ministry
of Defence, Oxford UP, 2003. Throughout the preseark, this publication is referred to as “U.K.
Manual.”

51 In August 1992, the GermaBundeswehradopted Joint Service Regulations (ZDv) 15/2, and

handbook, Handbuch des humanitaren Voélkerrechbewaffneten Konfliktenwas published in 1994
(C.H. Beck Verlag, Munich). Under the editorship Dieter Fleck, this book was translated into
English and published in 1995 with commentariesbied in experts in international humanitarian law
as _The Handbook of Humanitarian Law of Armed Catdli For ease of reference, this publication
shall be referred to throughout the present worlGesman Manual.”

52 Manual of International LawRoyal Australian Navy, 1998, ABR 5179), referred hereinafter as

“Australian Manual.”

53 Law of Armed Conflict at the Operational and TeaitLevels Joint Doctrine Manual, Chief of Defence

Staff, Canadian National Defence, B-GJ-005-104/BP-013 August 2001, available at:
<http://www.forces.gc.ca/jag/training/publicatiolasy_of armed_conflict/loac_2004_e.pdf>. Referred
to hereinafter as “Canadian Manual.”

54 Interim Law of Armed ConflicGtNew Zealand Defence Force, Directorate of LegaviSes, DM 112,

26 November 1992), referred to hereinafter as fiméNew Zealand Manual.”

55

Manual of International Maritime LawBarabolya, Piotr D.et al., U.S. Government Printing Office,

Washington, DC, 1968 (Translation ®&oenno-Mopcoit MexayHaponauo-ITpaBoo#t CrpaBOIHHUK.
Military Publishing House Boennoe M3marensctBo], Moscow, 1966.) Referred to hereinafter as
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Similarly, restatements, such as the 1913 Oxforchd& or the more recent San
Remo Manuaf and Helsinki Principle®,although not formal sources of the law, are pregar
by experts and generally reflect the state of #ve 4t the time they are produced. As such,
they synthesise and analyse custom and treatgdprg a clear and concise explanation of
the law® In the sections govering naval warfare, bothUhi€. and Canadian Manuals draw
heavily on the San Remo Manual, with many provisignotedverbatim® While this might
not be surprising given the fact that the San R&ftaaual drafting process included military
practitioners and experts from a number of States ding the United Kingdom and Canada,
it also clearly demonstrates the weight given te 8an Remo Manual by leading naval

powers.

VI. Note on Military Principles of Warfare

All modern militaries operate under doctrines thatude a number of well-developed
principles that may be applied at the strategierafonal or tactical level and which are

known as the principles of warfare. There arehsh@riations in the phrasing and desciptions

“Soviet Manual.”

%6 Fight It Right: Model Manual on the Law of Armé&wnflict for Armed Forces, ICRC (1999). Referred
to hereinafter as “ICRC Model Manual.”
57 The 1913 Oxford Manual was adopted by the Institf International Law and was intended to a
“complete, objective, rule book for naval warfarePietro Verr, Commentary to 1913 Oxford Manual,
Ronzitti, pp. 329-341 at p. 330. The failure oé t8tates that had adopted the 1909 London Naval
Declaration to ratify that document played an im@ot role in the Institute of International Law’'s
decision to set up the special commission thamaltély drafted the 1913 Oxford Manual. Ibid., 293
%8 The San Remo Manual was prepared under the a&asspfcthe International Institute of Humanitarian
Law and took seven years to complete. The San Rbmapual contains 183 paragraphs and
accompanying commentary, and was viewed as itdedsafs the “modern equivalent” of the 1913
Oxford Manual. (San Remo Manual, p. 62.) For @oldal information on how this manual was
produced, see San Remo Manual, Explanation, Inttomy pp. 61-69; Louise Doswald-Beck, “The
San Remo Manual on International Law Applicablédtaned Conflicts at Sea,” 89 AJlpp. 192-208
(1995). See also Heintschel von Heinegg San Reampo, 119-148; Jane Gilliland Dalton, “A
Comparison Between the San Remo Manual and theNa® Commander’'s Handbook” 36 Israel YB
on Human Rightg2006), pp. 71-87; Steven Haines, “The United Kadorg's Manual of the Law of
Armed Conflict and the San Remo Manual: Maritimdg3uCompared,” 36 Israel YB on Human Rights
(2006), pp. 89-118, at pp. 103-104.

%9 The International Law Association, “Helsinki Rriples on Maritime Neutrality,” Report of the 68

Conference (1998), at p. 487seq
60 But see Busulttil, who notes that the draftershef San Remo Manual indicated that certain prongsio
were the subject of controversy and disagreemenat,tlaus the manual “must be handled with care.”
Busuttil, p. 10, footnote 82, citing to San RemorMal, p. 65.
61 While the U.S. Navy Commander’s Handbook rarelgiiidesverbatim quotes from the San Remo
Manual in its governing provisions, there are esiem citations to that manual in the footnotes txd
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of these principles among the world’s major miltédorces, although the following concepts

are common to all published doctrirfés:

Objective: Direct every military objective toward a cleadgfined,
decisive and attainable objective.

Offensive Seize, retain, and exploit the initiative.

Mass Mass the effects of overwhelming combat powerthat
decisive place and time.

Economy of Force Employ all combat power available in the
most effective way possible; allocate minimum etakmombat
power to secondary effects.

Maneuver: Place the enemy in a position of disadvantageutn
the application of flexible power.

Unity of Command: For every objective, seek unity of command
and unity of effort.

Security: Never permit the enemy to acquire unexpected
advantage.

Surprise: Strike the enemy at a time or place or in a marioe
which he is unprepared.

Simplicity : Prepare clear, uncomplicated plans and concidersr
to ensure thorough understanding.

Maintenance of MorateHigh morale fosters the offensive spirit
and the will to win.

Administration Logistic considerations are often the deciding
factor in assessing the feasibility of an operation

While a judge advocate or military lawyer in an g®nal environment will

generally rely on the legal principles describedvabin advising the military commander, the

commander will have a more thorough backgroundhase principles of warfare. These

principles will have been the framework through eththe commander has trained his unit.

In many important ways, however, these princip@a®glement the values underlying the law

of armed conflict, and when these legal and opamati principles operare together, the

likelihood of military success will increase whitke risks of civilian death or injury and

collateral damage will decrease.

62

See, for example, Design for Military Operation§he British Military Doctrine (“BMD”), prepared
under the direction of the Chief of the GeneraffSfamy Code No. 71451, D/CGS/50/8, 1996, Annex
A; U.S. Army Field Manual FM 100-5, Headquartergpartment of the Army, June 1993, pp. 2-4 — 2-
5. Terms employed in the BMD areitalics; those from FM 100-5 are bold; items inbold italic are
commonly phrased in both BMD and FM 100-5. Theseciples have been distilled through the works
of Jomini, Clausewitz and J.F.C. Fuller.
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For example, the principles of proportionality, itaity necessity and economy of
force are closely related and when applied consdigtecan increase the odds of successfully
completing a military mission. Although the U.Sawy has not formally adopted the
Principles of Warfare as doctrifiethe 1995 U.S. Navy Commander’s Handbook highlights
the inter-relationship between these concepts:

Together, the law of armed conflict and the prifespof warfare
underscore the importance of concentrating forgesnat critical
military targets while avoiding the expenditure p#rsonnel and
resources against persons, places, and thingsatkeamilitarily
unimportant. However, these principles do not fmbhthe

application of overwhelming force against enemy batants,
units and materidf.

Similarly, the development of high morale contrédmito good order and discipline, which in

turn increases the likelihood that individual uoimmanders and sailors or marines do not
violate the laws of armed conflict. =~ Thus, there alearly synergies between the legal

principles and the principles of war.

63 1995 U.S. Navy Commander’s Handbook, para. b@nbte 9.

o4 1995 U.S. Navy Commander’s Handbook, para. 5Se also ibid., para. 8.1 indicating that the
principle of distinction parallels the principlektbe objective, mass and economy of force.
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Naval Exclusion Zones: An Historical Survey

“Typically, in an armed conflict, one State willagih a right to
interfere with the navigational rights of Statest party to the
conflict in a manner that the latter find objecabie.™

“Twentieth-century State practice has stood indionflict with

the traditional international law of naval warfarbelligerent
parties seeking to restrict severely the rightsashmercial ships in
order to permit more aggressive military operationsthe high
seas.”

l. Introduction and Definitions

While Professor Lowe’s assertion is certainly booneby State practice during armed
conflicts at sea, it is equally true that suchrigieence is not limited to the navigational rights
of non-belligerents, since the primary objectivenaval warfare is to deny the opponent use
and control of the sea. This necessarily requirdselligerent State to interfere with the
navigational rights of other belligerent Statesie Tise of naval exclusion zones has become a
common method of achieving this goal during navalfare. What sets the use of NEZs
apart from other forms of naval warfare, howeverthe assertion by a belligerent State of
rights to certain delineated areas of the sea, leduwith prior announcement of military
intentions with respect to the zone. It shouldbdi® noted that NEZs are a feature of
international—and not internal—armed conffict.

The present work uses the definition for NEZsfedgh by William J. Fenrick, a noted
authority on international humanitarian law andalavarfare:

An exclusion zone, also referred to as a militagea barred area,
war zone, or operational zone, is an area of watdrsuperjacent
air space in which a party to an armed conflictpputs to exercise

control and to which it denies access to shipsairaaft without
permission. It thus interferes with the normahtgof passage and

! Lowe July 1986, p. 183.

2 Ross Leckow, “The Iran-lraq Confict in the Gulfhe Law of War Zones,” 37 ICL@Part 3, July
1988), pp. 629-644, p. 629.

Heintschel von Heinegg Legal Issues, p. 160. eit'B a method of naval warfare such a zone—

whatever its purpose of legality may be—cannot laglenuse of in times other than international armed
conflict.”)
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overflight of ships and aircraft of non-parties.naithorized ships
or aircraft entering the zone do so at the riskaofng sanctions,
often including being attacked by missiles, airgrafibbmarines or
surface ships, or of running into minefiefds.

Although a survey of the literature reveals tharé¢hare several different definitions and
characterisations of NEZs, such definitions ofteftect the authors’ negative views regarding
the legality of such zones. For example, one contater has written that:

[A] war zone, beyond pretexts, wishful assuranoeguchologies,

is essentially a free-fire zone which has beerohstlly designed

and operated so as to legitimise, or at least twem@sponsibility
for indiscriminate attack on enemy or neutral mardtships.

Similarly, in the view of another author, “the commdenominator of all war zones is the
declaring belligerent’s claim to suspend in theezeame or all of the rules of naval warfate.”
Notwithstanding these opposing definitions, otheritexs have cited the formulation
advanced by Fenrick approvingly, with one charasiteg it is the “classical definition’”

Although the terms “total exclusion zone” or “mamé exclusion zones” have also
been used to refer to NEZs, the latter term induatgh TEZs and MEZs and notwithstanding
the specific terminology adopted by the proclaim8igte, if the zone falls within the scope of
Fenrick’s definition, it is treated as a NEZ forrposes of the present work.

Armed conflict at sea has always had an econoneimenht, with the most common
manifestations of this generality being blockadesl @ghe capture for prize of merchant
vessels. At the outset of this historical survey of the w§ NEZs, therefore, it is necessary to
differentiate such zones from more traditional rodth of denying freedom of the seas to
other States, such as blockades. Based on the al@dnition, NEZs may be distinguished

from blockades and thteordon sanitairé based on the following formulation:

Fenrick, p. 92.
° Politakis, p. 38.

Karl Zemanek, “War Zones” in Rudolf Bernhardt .fe&ncyclopedia of Public International Law
(1982), volume 4, p. 337.

! Pocar, p. 219.

8 See, for example, Harry H.G. Post (ed.), Intéomai Economic Law and Armed Confli¢l994);
Politakis, Chapters 5 and 6. See also Chaptetitegbresent work.

Regarding the notion of thmrdon sanitaire see S.F. Gilchrist, “Th€ordon Sanitairels It Useful? Is
It Practical?” 35 NWCR1982), p. 60.
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Exclusion zones are different from the more tradiil blockade
zones because in blockade zones the primary rigiatsof capture,
while in exclusion zones it is, frequently, thekrisf attack on
sight; they are also different from more recenticey such as the
cordon sanitaire which is intended to be used primarily in a pério
of tension prior to the commencement of hostilittes

Thus, unlike the use of blockades or toedon sanitairethe establishment of a NEZ
relates more to the strategy employed to conduet hbstilities, than to any specific
anticipated economic goal to be achieved. ThahesNEZ is set up as a key component of
the naval strategy of the State establishing suntne. D.P. O’Connell concisely stated the
issue of NEZs as follows: “The question is whethmras of the high seas can be closed to
international shipping on the pretext of naval agienal uses™

The establishment of NEZs must also be distinguisihem warning zones and the
customary right of belligerents to control the intia¢e area or vicinity of naval operatidfs.
Heintschel von Heinegg, a leading commentator erlatv of naval warfare, puts it this way:

It is generally acknowledged that belligerents anétled to take
all measures necessary against neutral vesselaiamdft whose
presence may otherwise jeopardize naval operatioiisat area.
While in many cases such measures will consist béligerent
control over the communications of these vessalsaineraft, they

may, depending on the circumstances, include tbsuct of the
sea area in which naval operations are conduéted.

This chapter will describe the use of NEZs duriegiquds of armed conflict at sea in
the 20" Century and will provide the foundation for thesclission of the role of custom
concerning NEZs, discussed in the following chaptEne focus of this chapter will be upon
the factual situations concerning the NEZs; anyamlof the legality of the establishment of
such zones will be considered in subsequent claptdoreover, because the concept of the
NEZ evolved from the naval strategies of unrestdcdubmarine warfare and mining, some of
the examples that follow do not fit precisely witle definition of NEZ as set forth above.
Similarly, some of the examples in this chapterracge analogous to the traditional concept

of blockade. These examples are set forth, howaverder to explain both how naval forces

10 Fenrick, p. 92.

1 O'Connell Influence, p. 164.

12 1995 U.S. Navy Commander’s Handbook, para. 7.&. WManual, para. 13.80; San Remo Manual,

para. 108; Helsinki Principles, para. 3.3.

1 Heintschel von Heinegg Legal Issues, pp. 163{i@gtnotes omitted).
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have dealt with both belligerent and non-belligérgessels in the seas constituting the
conflict zone and how NEZs evolved during thé"2@ntury. After briefly describing the
naval components of 20century armed conflicts, the primary thrust ofsthapter will be

detailed descriptions of the use of NEZs duringRaklands and Iran-lraq Wars.

lI. World War | =
A. Allied Zones

World War | marked the first conflict in which theelligerents extensively used what
would come to be recognised as NEZshe precursor to the establishment of the filGEZN
was the laying of mines almost immediately aftex tommencement of the wér.Britain
was the first belligerent to acknowledge that it hendertaken a policy of mine laying in
response to alleged similar conduct by the Germa@sm 2 October 1914, Britain duly
notified the existence of a minefield in the StmwiitDover off the Belgian Coast. France
quickly followed suit, sowing a minefield in the Aaltic Sea in response to the mining of that
sea by the Austro-Hungarian Nal\ty Similarly, based on the presence of German subgsar
and mines near the Gulf of Finland and Russiantcdhe Russians warned of a zone
encompassing the Russian coast, the Gulf of Rightha coastal waters of the Aland
Archipelago®® Upon its entry into the war in 1917, the Unitetet8s also declared several

“defensive sea area?®”

In general, see Garner; Politakis, pp. 40-54.

It has been suggested that Japan establishe@ albtihg the Russo-Japanese War of 1904-5, although
the precise nature of that zone is debatable. @oenP’Connell Influence, p. 166, Garner, Vol. 1, pp
351-352, and Politakis, pp. 39-40.

16 See the documents reprinted in 11 AJ8upplement, No. 4, October 1917), pp. 4-41; foecinct
discussions concerning mine warfare at sea in W\dd |, see Busuttil, pp. 30-33; Politakis, pp. 174
187.

v See Telegram from Sir Edward Grey to Sir Cecili@pRice, 2 October 1914, reprinted in 11 AJIL

(Supplement, No. 4, October 1917), pp. 11-12. Sdwpe of this minefield was subsequently extended.
See Telegram from Ambassador W.H. Page to SecrefaBjate Robert Lansing, dated 2 May 1916
and Telegram from Ambassador W.H. Page to SecrefaBjate Robert Lansing, dated 29 May 1916,
reprinted in 11 AJIl(Supplement, No. 4, October 1917), pp. 33-34.
18 See Note from Ambassador Herrick to SecretaryStafte Robert Lansing, reprinted in 11 AJIL
(Supplement, No. 4, October 1917), pp. 12-13.

19 Editorial Comment, “Mines, Submarines and War &sr-The Absence of Blockade,” 9 AJ(No. 2,
April 1915), pp. 461-471, p. 463.

20 See Executive Order Establishing Defensive Sem#\rNo. 2584, 5 April 1917, reprinted in 12 AJIL
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The British were the first party to the conflict éstablish a NEZ, termed a “danger
zone,” on 4 November 1914, depicted in Map 1, beldwis zone was established in response
to indiscriminate mine laying on the high seas ®rr@any, and in declaring the entire North

Sea to be a war zone, Britain declared:

L 1
) 1
| !
L3
L !
L1
1

—

-

Map 1
The British North Sea
Zone of 4 November
1914

IRELAND

GERMANY

T FRANCE

Sources: T.A. Bailey and P.B. Ryan, The Lusitania Baster(1975), p. 30;
Politakis, p. 40.

(Supplement, No. 1, January 1918), pp. 13-16; BxexWrder Establishing Additional Defensive Sea

Area, No. 2597, 14 April 1917, reprinted in 12 AJ8upplement, No. 1, January 1918), p. 21; and
Regulations for Carrying into Effect the Executi®@eder of the President Establishing Defensive Sea
Areas, 5 April 1917, reprinted in 12 AJ(Supplement, No. 1, January 1918), pp. 16-20.
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Owing to the discovery of mines in the North Séa,whole of that
sea must be considered to be a military area. ikVithis area
merchant shipping of all kinds, traders of all coigs, fishing

craft, and all other vessels will be exposed togravest dangers
from mines which it has been necessary to lay amu fvar-ships
searching vigilantly by night and day for suspicauaft®*

Although the British order went on to state thagrgveffort would be made to warn merchant
and fishing vessels of the dangers posed by tiagdtis area, the order also indicated that
from 5 November 1914 onwards, “all ships passidme drawn from the northern point of
the Hebrides through the Faroe Islands to Icelandadat their own perif? The British war
zone was extended on several occasions in’1am6 1917¢

In 1915, the British employed a number of othetita to wage naval warfare against
the Germans, including the arming of merchant Juesard the use of such ships to ram
German U-Boat$ On 31 January 1915, the British Admiralty ordeidtish merchant
vessels to fly the flags of neutral States to awgithg attacked by German submarifies.

In response to the German exclusion zone establisiheund Great Britain on 4
February 1915 (described below), the British arehEh Governments established what came
to be known as a “long-distance” blockade of Gennaepicted in Map 2 belo#. The first
of three orders, which were expressly justifiedetaliatory measures, was issued by Great

Britain on 11 March 1918, with France following suit two days lat&r.The intent behind the

2 The full text of this order is reprinted in Garri@uestions, p. 595. See also enclosure to ther igom

the British Ambassador Cecil Spring Rice to the .US&cretary of State Robert Lansing, dated 3
November 1914, reprinted in 11 AJ(Bupplement, No. 4, October 1917), pp. 14-16.

= The full text of this order is reprinted in Garr@uestions, p. 595.

z Admiralty Notice to Mariners No. 618, 1916, reyped in 11 AJIL(Supplement, No. 4, October 1917),
p. 35; Busuittil, p. 32.
2 Telegram from U.S. Ambassador W.H. Page to U&reary of State Robert Lansing, 25 January
1917, reprinted in 11 AJI(Supplement, No. 4, October 1917), p. 36; Telegham U.S. Ambassador
W.H. Page to U.S. Secretary of State Robert Lapnsifg February 1917, reprinted in 11 AJIL
(Supplement, No. 4, October 1917), pp. 36-37; Trelegfrom U.S. Ambassador W.H. Page to U.S.
Secretary of State Robert Lansing, 23 March 19&grimted in 11 AJIL(Supplement, No. 4, October
1917), pp. 38-39; Busuittil, p. 32.

= See James Brown Scott, “The Execution of Capajmtt,” 10 AJIL (No. 4, October 1916), pp. 865-
877; Garner, Vol. |, pp. 407-413; Fenrick, pp. 96-8. 19.

% O’Connell Contemporary Naval Operations, p. 46.

2 Tucker, pp. 305-315.

28 Order in Council, Retaliatory Measures Againsade of Germany, 11 March 1915, reprinted in 1917

ILD, pp. 138-140. The second order was issued omardidady 1917. See Order in Council, Retaliatory
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Map 2
Allied Long-Distance Blockades 1914-191

=== Allied naval blockades,preventing
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Africa, Asia, the Far East and
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GERMAN AND AUSTRIAN SHIPPING

IMMOBILE BY JANUARY 1915
Taki f i to”r‘?gf ts 2,875,000 sueecan!
aking refuge in neutral ports 2,875,
Captured by Allied ships 405,000 GERMAN IMPORTS FROM OVERSEAS
Detained in French ports 390,000 in tons
Detai
Detained F?ur:g:rqpports 1838% ButterdFats Fish  LiveCattle Meat
Detained in the Suelcgt':: % 1916 175,000 | 420,000 | 356,000 | 120,000
In German and Austrian === 1917 95000 | 150000 | 236,000 | 45000
ports, but emerging only at
kot Allied aﬁ%clg y 2160000 1918 27,000 80,000 | 125,000 8,000

Source: Martin Gilbert, Atlas of World War | (1994), p. 76

Measures Against German Trade, 10 January 191vinteg in 1917_ILD pp. 141-142.. The third
order was issued on 11 February 1917. See Ordéoimcil, Retaliatory Measures Against German
Trade, 16 February 1917, reprinted in 1917 Jipp. 142-143.

Decree Authorising Retaliatory Measures Againstd€ of Germany, 13 March 1915, reprinted in 1917
ILD, pp. 94-96.
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long distance blockade, which was the subject &. dotes of protest,was to ensure that no
goods of any kind were to reach or leave Germatspor

In late 1917 and early 1918, the Royal Navy, inp=ration with the U.S. Navy,
sought to seal off the North Sea by expanding tmefields in the English Channel (depicted
below in Map 3 and known as the Dover Strait okEstone-Gris Mine Barrage) and in the
North Sea between the Orkney Islands and Norwaywknas the the North Sea Mine
Barrage and depicted in Map 4 on the following pdyge

Map 3
British Mine Barrages in the Dover Strait 1914-1918 o &
o &° 4
Thames North Sea [-j-f—._jl &
Estuary @ ﬁ
@ "”, °

Ramspgat
msgatg

Boadwin

ENGLAND Sands
@ S B

teag
.,
.
..

)

(]
Dunkirk

BEES German-accupied Belgiur
Sandbanas

Mine harcage of 1914-1915 3
e Lplasive net mines aid durng 19165
=== Cecn mines laid 1916-1918
PZZ71 Vine barrage of 1917-1918

{_)Primupa\ crossing for British
troops and supplies

In ortier te protect British troops and suppties crossing to
France, a series of mine barrages were put aown across the

Strait of Dover ang off German-occupica Belgium, Although
these did not provide comulete protection, they causaen the

Orﬁ‘? ESZwI;?a;)afrgi;J'l1oats ano made the Channe' crossing Rl T e —
Source: Martin Gilbert, Atlas of World War | (1994), p. 80
% See Hackworth VI] Digest of International Lat84-138; 9 AJIL(1915 Special Supplement), pp. 117,

157 and 10 AJIL(1916 Special Supplement), pp. 72, 134. Theseegi®twere directed at the 1915
announcements, since by the time the 1917 blockediers were issued, the U.S. was on the verge of
becoming a party to World War War. See TuckeB(Q8, footnote 63. Goldie argues that the fact that
after entering World War |, the U.S. embraced tbkcy of adopting similar zones tends to undermine
the significance of the protest. Goldie, p. 180.

3 Politakis, pp. 182-187.
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Map 4 ALLIED AND NEUTRAL
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Germans in the North Sea, and a final Spanish each 1
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Source: Martin Gilbert, Atlas of World War | (1994), p. 74
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B. German Zones

On 4 February 1915, in response to the initialigiiexclusion zone declaration and
the British re-flagging policy, the German govermmeoticed the establishment of a war
zone around the British Islands, shown on Map $henfollowing page, which was effective
as of 18 February 1915:

The waters around Great Britain, including the whalf the
English Channel, are declared hereby to be includidin the
zone of war, and after the Y gnst. all enemy merchant vessels

encountered within these waters will be destroy@n if it may
not be possible always to save their crews ancepgsss?

The German order addressed neutral vessels, sthtihtwithin this war zone neutral vessels
are exposed to danger” and proclaimed that sugbs steannot always be prevented from
suffering the attacks intended for enemy shipsthasesult of the misuse of neutral flags and
the general hazards of naval warf@reGermany subsequently extended and modified its
declared exclusion zone, waging war on British c@rga with mines and submarines in
response to the relative success of the Britism@mic warfare campaign, coupled with the
naval superiority of the Royal Navy surface fleist&-vis Germany’

On 31 January 1917, Germany adopted a policy (@feeche following day) of
unrestricted submarine warfare in a zone coveliigentire North Sea, including the waters
around Great Britain, extending north to the Fdstends, westward from France and Britain
for five hundred miles, and southward to withireavfmiles of the Spanish Coast. With a few
exceptions, all navigation, including that of nalgr was prohibited and the announcement
stated, “all ships met within that zone will be ktiff No warnings would be provided prior
to attack and no provisions were made for the gafétcrews and passengers of such

vessels®

32 The full text of this order is reprinted in Gari@uestions, p. 594.

% Ibid.
34 :
Fenrick, pp. 96-97.

35 Hackworth, VI Digest of International Law. 481.

3% Garner, Vol. I, pp. 337-338.
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G |

Map 5
The German Zone of 4 February 1915

1

Sources: T.A. Bailey and P.B. Ryan, The Lusitania i3aster (1975), p. 34;
Politakis, p. 47

This Geman zone, which was described as a “baraeeli, covered more than one
million square miles of sea, including a large jortof the Mediterranean Sé&a.Narrow
navigation lanes were established westward frorm&ath through the barred zone into the
Atlantic and through the Mediterranean Sea to Gr&ed he barred zone was subsequently

87 Garner, Vol. I, p. 337.

38 Garner, Vol. I, p. 337.
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extended on three occasions, in March 1917, Novert®E7 and January 1918. As a result
of these extensions, the Mediterranean safetydaseclosed, in addition to the waters around
the Azores and Cape Verde Islands, the waters betitee Madiera and Azores and a portion
of the Arctic Ocean (barring access to the northlrRussian ports¥. Within these zones, “all
sea traffic was to be forthwith opposed by meanmiofes and submarine¥.”One American
passenger vessel per week was permitted to usEalheouth safety lane and such vessels
were required to carry special markings and belyidflominated at night!

The German submarine campaign was credited wittingjnl1,135,000 tons of allied
and neutral merchant vessels (more than 25% oifvtitil’s total tonnage), out of a total of
12,742,000 tons sunk during the arThus, submarines were responsible for more tiRé&f 8
of the damage caused to allied and neutral merclemsiels, which is all the more remarkable
in light of the fact that at no time during the iemtwar did Germany have more than 140
submarines in active service, and that no more ¢imethird of those boats would have been
operating at any given tinfé. Allied public opinion came to label the Germamgaign of
unrestricted submarine warfare in World War | asdgy” and “piratical acts™ Although
not technically acts of piracy (as defined by intgional law);® these terms “grew into
general usage as the pejorative characterizatioth@fpolicy of unrestricted submarine
warfare.”® As a result, there were intensive efforts in tive decades after the First World
War to abolish—or at least significantly curtail-ethse of submarinés.Map 6 depicts the

areas where German U-Boats were particularly aetjpgnst Allied shipping in 1917.

3 Ibid.
4 Ibid.
4 Ibid.
42 G.R. Lindsey, “Tactical Anti-Submarine Warfarehel Past and the Future,” in Adelphi Paper 122,

Power at Sea: The New Environméh®76), p. 30.

43 O'Connell Influence, p. 47.

a4 L.F.E. Goldie, Commentary on the 1937 Nyon Agreats, in Ronzitti, pp. 489-502, at p. 492.

45 On the law of piracy, see Alfred P. Rubin, Thevlaf Piracy 2006.

46 L.F.E. Goldie, Commentary on the 1937 Nyon Agreets, in Ronzitti, pp. 489-502, at p. 492.

4 The United Kingdom, as the world’s leading napaiver, fought particularly hard to outlaw the u$e o

the submarine in warfare. See Busuttil, pp. 123-13
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M ap 6 April to July was the most
: warrying period for Britain.
German Submarine Warfare 1917 In April alone, 373 Allied
ships were sunk (highest
‘ L ‘ monthly loss total of the war).

AFRICA

| First Allied convoy (trial) LI5
cory Isaves here for Britain on 228 R L L
N IﬂMay 1917 Every S’Iip many Allied ships.
.. . arrives safely, ==> Early convoy routes.
e

v

Source: Arthur Banks, A Military Atlas of the First World War , p. 266

By the conclusion of World War |, it was clearrsficant changes had occurred with
respect to the traditional methods of conductingahavarfare, specifically with respect to the

law of blockade. In fact, this change was evidenin the outset of the war on the basis of

the widespread use of “war zones.” As an editonahe_American Journal of International
Law noted in 1915:

[A] striking feature of the present war is the aiise of blockade
formally declared and applied in the way that daetrhas been
previously recognized, namely, by the actual paifadhe enemy’s
coasts and waters with a sufficient number of emsigo prevent
ingress and egress. In its place “military areas™war zones,”
depending for their effectiveness upon submaringemiand
torpedo boats, have been established not only witie enemy’s
waters, but upon the high séés.

Moreover, the risks posed to neutral shipping l®s¢éhchanges had a significant impact on the
“penalty” imposed on neutrals by the belligerentghis point is illustrated by the fact that

under the traditional law of blockade, a vessel thr@ached the blockade was subject to

8 Editorial Comment, “Mines, Submarines and War &osr-The Absence of Blockade,” 9 AJ(No. 2,
April 1915), pp. 461-471, p. 461.

Mundis 61



Chapter Two: Naval Exclusion Zones: An Historicah&y

confiscation after condemnation by a prize c6urtWith the establishment of war zones,
however, a vessel entering such a zone faced skeimposed by mines or being sunk on

sight by a belligerent warship.

1. The Spanish Civil War %

The Spanish Civil War commenced as an “insurrettied by General Francisco
Franco against the established Republican governameh4 July 1936. Almost immediately,
Spain was physically divided between the Republigavernmerit and Franco’s National
forces?® The issue of whether or not the parties to theflimd could exercise belligerent
rights on the high seas was the major legal coatsyof the wat; and this problem was
compounded by the fact that several European Spatesded arms to one side or the other.
In interfering with neutral shipping, both partigsthe conflict justified their actions on the

flow of arms intended for the opposing side.

A. Interference with Merchant Shipping

The major naval powers denied belligerent rightshi parties and subsequently the
parties commenced a multi-pronged campaign of ferieig with merchant shipping both on
the high seas and in Spanish territorial Seakhe first type of interference involved visitatio
and search of foreign vessels, including forcediatmn of ships into Spanish ports for

inspection and confiscation of carjo.This campaign of interference on the high seas wa

On the law of prize, see Politakis, pp. 526-642.

%0 This issue is elaborated upon in Chapter 7 oftieent work.

51 In general, see Padelford International Law amgldinacy and Politakis, pp. 54-56.

52 The government controlled about two-thirds of tbhentry, including the southern, eastern and eorth
coastline of Spain. Willard C. Frank, Jr., “Mulitonal Naval Cooperation in the Spanish Civil War,
1936,” 47 NWCRNo. 2 (Spring 1994), pp. 72-101, map at p. 75.

3 By late July 1936, Franco’s forces controlled thestern and north central parts of the country and
isolated pockets of territory around Cadiz, AlgasjrCordoba, Grenada, Seville, most of the Balearic
Islands, including Mallorca and Spanish Moroccathvthe exception of Tangier, which remained in
government hands. Ibid.

% O'Connell Influence, pp. 115-122. See also Réamp. 99.

s Padelford International Law and Diplomacy, pp:28 See also Padelford Spanish Civil War and
Norman J. Padelford, “Foreign Shipping During thga&sh Civil War,” 32 AJIL(No. 2, April 1938),

pp. 264-279.
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branded as a form of “piracy” and several Statesed their merchant vessels under armed
protection on the high seas adjacent to the Spamistorial sea’ Eventually, the Nationalist
forces, with assistance from the Italian Navy, Imegtacking without warning ships on the
high seas that ween routeto Republican ports.

Second, a campaign of submarine warfare ensued) Walian and German
submarines assisting Franco’s Nationalist foréesBoth foreign merchant vessels and
warships were target€dand at least one vessel, the American Ex@ambion was actually
visited and released on the high seas by a Repumbsabmariné’ It is worth noting that all
of these attacks came within months of the sigwinthe 1936 London Protocol (also known
as the LondonProces-Verbgl governing the conduct of submarine warfare, ardclv
included both Germany and Italy (lndt Spain) among its signatori&s.

The third form of interference with foreign shipgitook the form of declaring “war
zones” or “blockades.” On 9 August 1936, Republi&pain declared the following areas to
be “zones of war” and “subject to blockade”: Sphariidorocco, the Canary Islands, Ifni and
Rio de Oro, followed two days later by a similackeation with respect to the coasts of
Huelva, Cadiz, Lugo, Corunna, Pontevedra and tHeaBa Island$® Before the war was
concluded, the Spanish Republican government uigilpgroclaimed a war zone around all
Spanish port8 General Franco’s National government announcethiéntion of halting the
flow of arms andnatérielthrough the port of Barcelona on 17 November 1886cing that:

The National Government, being resolved to prevhig traffic
with every means of war at its disposal will evensp far, if this

were necessary, to destroy that port. Thereforeains all foreign
ships anchored in that harbor of the desirabilftglmandoning it in

%6 Padelford International Law and Diplomacy, p. Zee also ibid., Appendix XV-1, pp. 663-667, figti

more than one hundredportedincidents of foreign vessels being accosted byafrike parties.

57 Padelford International Law and Diplomacy, p. 27.

58 Fenrick, p. 99.

%9 Willard C. Frank, Jr., “Naval Operations in thpa®ish Civil War, 1936-1939,” 37 NWCRNo. 1,
January-February 1984), pp. 24-55, at pp. 33-37, 55

60 Padelford International Law and Diplomacy, Appen&kV-3, pp. 673-674, lists sixteereported

incidents of foreign vessels being either sunkredfupon by submarines.

61 Padelford International Law and Diplomacy, Apperx\V-3, pp. 673-674.

62 This treaty is discussed in Chapteadpassimand Chapter 7, section VI.
&3 Padelford Spanish Civil War, pp. 226-227.

64 Politakis, p. 54.
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a very short time to avoid the consequences of damwehich,
unintentionally, might be caused to them on theasimn of the
military action referred to of which no further wamg will be
given®

In addition to these declared war zones, the [gadiso sowed mines in Spanish
territorial seas and the adjacent high seas, tlhethfoform of interference with foreign
shipping®® In September 1936, the Spanish Republican gowamhreowed mines in the
Mediterranean Sea and the Bay of Bistay.he Nationalist forces relied on assistance from
German submarines to sow mines in Spanish w&terhese mining efforts proved relatively
fruitless, with the Republican mines destroyingdamaging only three vessels inside the
three-mile territorial sea and damaging one vessedhe high sed$,while Nationalist mines
damaged five merchant vessels in Spanish teriitavaders, having no impact on the supply
of Sovietmatérielto the Republican forces, which the mines werendéd to reducg.

A final form of interference with neutral shippimgpncerned aerial bombardment of
foreign merchant and naval vessélsThese aerial attacks were made without warnirdy an
without any effort being made to visit and searbh vessel in question either at sea or
following a diversion to port. Britain, France, Germany and Italy all ordere€lithivarships
in the vicinity to fire upon any aircraft bombinlgetr respective merchant vessels outside the

three-mile limit™

Padelford Spanish Civil War, pp. 231-232. Se® &#olitakis, pp. 54-55 and footnote 35 thereinis |
interesting to note that the stated goal of thadWatists was not the destruction of neutral vessget
se but rather the destruction of the port of Baroaldself.

66 Willard C. Frank, Jr., “Multinational Naval Coapéion in the Spanish Civil War, 1936,” 47 NWCR
No. 2, (Spring 1994), pp. 72-101, at p. 83; Bufyiti 33.

67 Padelford International Law and Diplomacy, pp-228

68 Willard C. Frank, Jr., “Naval Operations in thpafish Civil War, 1936-1939,” 37 NWCHNo. 1,
January-February 1984), pp. 24-55, at p. 41.

69 Padelford International Law and Diplomacy, p. 29.

70 Willard C. Frank, Jr., “Naval Operations in thpafish Civil War, 1936-1939,” 37 NWCHNo. 1,
January-February 1984), pp. 24-55, at p. 41.

n Padelford International Law and Diplomacy, p. 8ee also ibid., Appendix XV-2, pp. 667-673, ligti

more than one hundred seventy-freportedincidents of foreign vessels being bombed by dnhe
parties.
2 Padelford International Law and Diplomacy, p. 31

& Ibid.
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B. Non-Intervention System and 1937 Nyon Agreement

Britain, France, Germany and lItaly established aternational non-intervention
system in September 1936 in response to this ererte’ As part of this scheme, which
functioned until it was abandoned in July 1938sé#our major European powers concluded
two agreements on 12 June 1937 for protecting gteps and providing for consultation in
the event of future attacks. These agreements, which were undertaken betweefotr
western powers, on the one hand, and each of thaiSpparties acting separately, on the
other hand, collapsed in the wake of the failuréhefwestern powers to agree on what course
of action should be taken after the German cruis@pzig was torpedoed and because the
Spanish Republican government eventually rejettedjtiarantee proposats.

In light of the increased aerial attacks in the swen of 1937, coupled with the
continuing threat from submarines, an internatioc@hference was convened in Nyon in
September 1937. The 1937 Nyon Agreerfiemtd the Agreement Supplementary to the
Nyon Agreement established a scheme which has been charactdisdeenrick as a
“reverse exclusion zoné?” The 1937 Nyon Agreement and 1937 Nyon Supplementa
Agreement were designed to protect “all merchanmpssimot belonging to either of the
conflicting Spanish parties” and specifically referred to the submarine atta@gsacts of
piracy?® The 1937 Nyon Agreement contains several prowssioFirst, any submarine that
attacks a merchant vessel contrary to the 1930 droridlaval Treaty or the 1936 London

London Protocol was to be attackedSecond, any submarine encountered in the vicinity

" Ibid., pp. 53-120.

& Ibid., pp. 32-33; see also L.F.E. Goldie, Comragnbn the 1937 Nyon Agreements, in Ronzitti, pp.
489-502, at pp. 491-492.

" Padelford International Law and Diplomacy, pp-3&

" 1937 Nyon Agreement.

8 1937 Nyon Supplementary Agreement.

I Fenrick, p. 99.

80 1937 Nyon Agreement Article I; 1937 Nyon Supplewaey Agreement Article II.

81 See L.F.E. Goldie, Commentary on the 1937 NyomeAments, in Ronzitti, pp. 489-502, at pp. 492-
493, 495-498 for a thorough discussion of whether label was accurate or appropriate. The League
of Nations subsequently adopted a resolution cheiaing these attacks as being “repugnant to the
conscience of the civilized nations.” See Paddlfaternational Law and Diplomacy, Appendix XI, pp.
629-630.
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where a neutral merchant ship had recently beeclattl contrary to the London rules would
“give valid reasons for the belief that the submeariwas guilty of the attack” thereby
justifying the targeting of the submarifte.Third, in order to facilitate this arrangemethig t
parties divided the Mediterranean Sea into pawoks? Fourth, to avoid “friendly fire,” the
parties agreed not to send their own submarines the Mediterranean Sea without prior
notification intra partesor in specially reserved exercise areas in that@m&suant to an
annex® Fifth, the parties agreed to advise their mertBhipping to follow certain shipping
routes in the Mediterranean S&avloreover, in the Supplementary Agreement, theigmrt
agreed to open fire on any aircraft committing datack on merchant shipping and to
intervene in any attack committed against such haarcvessels by surface ships.

Thus, the western naval powers established anniiienal Naval Patrol designed to
protect all non-Spanish merchant vessels in the iteél@dnean from unlawful attacks,
primarily by submarines. On 2 February 1938, tmgidh, French and Italian governments
jointly decided that the warships of the InternaéibNaval Patrol should be authorised to
attack (and destroy if possibl@ny submerged submarine encountered in their resjgectiv
zones® Thus, by 3 February 1938, the entire western Medinean Sea was a vast anti-
submarine exclusion zone, although the Internatibfeval Patrol engaged no submarines
after that dat& Of course, given the balance of naval power imNtediterranean Sea at that
time, no nation could challenge the combined naeaver of the British, French and Italian

navies.

82 1937 Nyon Agreement, Article I1.

8 Ibid., Article III.

84 Ibid., Article IV.

8 Ibid., Article V. Neither Schindler and TomanrriRonzitti reproduce the annexes to the 1937 Nyon

Agreement. However, Appendix IX of Padelford Imi@ional Law and Diplomacy contains this annex.

8 1937 Nyon Agreement Article VI. These trafficutes are set forth in Annex Il to the 1937 Nyon
Agreement. Appendix IX of Padelford Internatiohaw and Diplomacy contains this annex, which
includes a map designating the agreed upon routes.

87 1937 Nyon Supplementary Agreement Article 11

8 Politakis, p. 56 and footnote 39 cited therein.

89 Ibid., p. 56.
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V. World War Il
A. The War in the Atlantic

It has been argued that the Second World War vaslynthe final chapter of the First
World War, and the naval tactics employed by thédszents in the Atlantic certainly proves
this point?® Almost immediately upon the outbreak of hosghti Great Britain resumed
economic warfare on the seas against Germany, usany of the same tactics employed
during the First World War. For example, shortfieathe war started, the Admiralty armed
its merchant vessels, placed many of them underogomequired them to announce sightings
of submarines and on 1 October 1939, announcedathBtitish merchant vessels had been
ordered to ram German U-Boats if possibléloreover, as was done in World War [, Britain
and France announced on 27 November and 28 Novel838r respectively, a long distance
blockade of German ports and the ports of anytteyioccupied by Germany, based on
belligerent reprisal¥.

On 24 December 1939, the British Admiralty alsoicet its intent to begin laying
mines in the North Sea off the east coast of Embgkamd Scotland, on the grounds that the
Germans laid automatic moored mines in that aresid®iBritish territorial waters without
providing adequate noti¢é. This minefield, known as the East Coast Mine Bger is
depicted in Map 7.

Moreover, on 8 May 1940, the Royal Navy establishesinall exclusion zone in the
Skaggerak for part of the war and within this zafeships were to be sunk on sight during
the night?* In July 1940, the British Admiralty proposed #&ablishment of a war zone off
the coasts of northern Europe and northwest Afdpao a width of 300 nautical milés.

Although a proposal to sink neutral ships enterihig zone was rejected by the British

% In general, see ibid., pp. 57-64.

o DénitzJudgement p. 558.

92 Hackworth, VIl Digest of International Lawi38-140. For the U.S. position on these longadise
blockades, see Hackworth, VIl Digest of Internasibhaw, pp. 140-141; 1939 IL.S$p. 20-24. See also
Frits Kalshoven, Belligerent Reprisgs971), pp. 115-160; Tucker, pp. 312-315; Golgie, 180-181.
See also Note on Belligerent Reprisals, Chapter 6.

% Hackworth, VI_Digest of International Layp. 510. On mine warfare in World War Il geneyakiee

Busuttil, pp. 34-37; Politakis, pp. 188-189.

o DénitzJudgement, p. 559. See also Mallison, pp. 86-87.

% Politakis, pp. 59-60.
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Government, the war cabinet did agree that any shithis area that was not certified

(“navicerted”) would be liable to seizufe.
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The United States took two important steps dufifg9 as a result of the increased
danger to shipping in the Atlantic, in order to miise the possibility of U.S. involvement
and mindful of the events that occurred during \WdNar I. First, on 4 November 1939,
President Roosevelt declared a large area of teeefaAtlantic Ocean to be a combat dfea.
All U.S. citizens, ships and aircraft were prohebiittrom entering this area, as the President
made clear in a press release issued at the sauméhiat he signed the proclamation:

From now on, no American ships may go to belligerports,
British, French and German, in Europe or Africdassouth as the

Canary lIslands. This is laid down in the law ahdr¢ is no
discretion in the mattér.

% Ibid., pp. 59-60. This area covered approxinyai&l0,000 square nautical miles. See Donitz Tpal,
336.
o7 Presidential Proclamation No. 2376, 4 Novembe3919! Federal Reqiste¥495 (7 November 1939),

reprinted in 34 AJIL(Supplement, No. 1, January 1940), pp. 58-59.

98 Statement by the President, 4 November 193% Stapartment Press Release No. 573, reprinted in 34
AJIL (Supplement, No. 1, January 1940), p. 60. The refsrred to is the Neutrality Act of 1939,
which is also reprinted in ibid., pp. 44- 55. $ewrt3 of the Neutrality Act specifically authoriséue
President to establish such combat areas.
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This declaration was “readily propagated by then@ars as a tacit consent to the practice of
free-fire zones,” and has been cited as a coninpuector in their decision to engage in
unrestricted submarine warfafe.

Second, a number of States in the Western Hemispddopted the Declaration of
Panama on 3 October 1939, establishing a neutradite around the western hemisphere,
excluding Canadd’ This zone was defined by straight baselines ebtenroughly 300
miles out to se¥' Pursuant to detailed regulations issued by therdamerican Neutrality
Committee in April 1940, the belligerents were pbited from “any hostile, detention,
capture or pursuit, the discharge of projectilé®g placing of mines of any kind, or any
operation of war” in the zon&. Although this neutrality zone eventually becarffeaive, it
did not have a “sound basis in traditional law” amas been “universally rejected by the
analysis of the law of war?® Moreover, although the creation of the neutraitye certainly
interfered with belligerent rights on the high seasne of the belligerents vigorously
protested its establishment, largely on politicadupds'® The most striking example of a
challenge to this zone came with tBeaf Speencident off the coast of Uruguay in December
1939:%

In late 1939 and into early 1940 the German Nawk teeveral steps in response to
these Allied acts. First, by October 1939, thenGar U-Boat command was ordered to attack
all armed enemy merchant vessels without warnimgamsight® Second, on 24 November
1939, the Germans issued a warning to neutral siggbat the safety of neutral vessels in
the waters around the British Isles and the Freswast could no longer be guaranteed as a

result of the engagements occurring between Gerti@oats and armed Allied merchant

99 Politakis, p. 58 and footnote 45 cited therein.

100 4 AJIL (Supplement No. 1, January 1940), pp. 17-20. a& Inter-American Neutrality Committee,
Recommendation on the Extension of Territorial W&at8 August 1941, 36 AJl(Supplement No. 1,
January 1942), pp. 17-22; and O’Connell Influenxel62.

1o O’Connell Influence, p. 162.

102 Ibid., p. 163.

103 Ibid., p. 164.

104 The British were largely complacent out of redtign of that country’s reliance on the supporttioé
United States, while Germany feared antagonizing Mmericans. Fenrick, p. 101; O’Connell
Influence, pp. 162-164.

105 See Introduction, footnote 4.

106 DénitzJudgement, pp. 557-558. See also Politakis, p. 57
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vessels?”  Third, on 1 January 1940, based on German igélie that the Greek
government was aware that Greek shipping compamére chartered by England, Hitler
ordered the German U-Boat command to attack aleksreerchant vessels in a zone around
the United Kingdom (that was contiguous with th&@2®.S. Combat Area) and all merchant
vessels in the Bristol Chann®. Five days later, further orders extended unetti
submarine warfare in a defined area of the North, $ecluding the waters Northeast of
Scotland, the Orkneys and the ShetlafittlOn 18 January 1940, U-Boats were authorised to
sink without warning all ships (excluding U.S. lii&, Japanese and Soviet vessels) “in those
waters near the enemy coast in which the use oésnian be pretendett® Early on in the
submarine campaign, the German Navy was under ©tdecomply with international law
concerning rescue of shipwrecked individuals, asi$amilitarily possible. In 1942, however,
following the sinking of thed.aconiaand American air attacks on submarines attemgtng
assist the shipwrecked, Admiral Donitz issued alepto the effect that:

The rescue of members of the crew of a ship sunkotsto be

attempted. Rescue is contradictory to the mostifivie demands
of warfare, which are the annihilation of enemypstand crews:!

By May 1940, neutral shipping was excluded fromaaga extending 60 to 100 miles
off the French and British coasts and only passergssels and merchant ships of those
neutral states considered friendly to Germany wenenitted to enter these waté¥s. The
Germans declared an extensive operational arealfvdoincided with the 1939 U.S. Combat
Area) on 17 August 1940, which was notified toredutral maritime states except the United

States in light of that country’s neutrality legigbn*?

107 Donitz Judgement, p. 558.

108 Ibid.; Nurnberg Proceedings, Vol. XIV, pp. 82-@ader Testimony); Niirnberg Proceedings, Vol. V,
pp. 275-276; Rader Documents 53, 54, ibid., Voll Xip. 29-31; Great Britain Documents 225 and
226, ibid., Vol. XXXIV, pp. 162-63, 196-197, respiely: ibid., Vol. XVIII, pp. 405-406.

109 DénitzJudgement, p. 558; Politakis, p. 58.

110 DénitzJudgement, p. 558.

1 Dénitz Trial, p. 348. This order is widely known as theaconiaorder.” Notwithstanding this order,
Admiral DOnitz was acquitted of charges that heeced the deliberately killing of shipwrecked
survivors, on the grounds that thaconiaorder and War Order 154 (which applied to the smathber
of submarines operating off the coast of Greatar)t were “undoubtedly ambiguous.” SBénitz
Judgement, p. 55@6nitz Trial, p. 348.

12 Politakis, p. 58. The vessels of Italy, Japgaiand the Soviet Union were the exceptions.

118 Hackworth, VI Digest of International Law. 485.
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In the sea area surrounding the British Isles @msvar action is
consequently from now on to be expected which maies
impossible for merchant ships to pass through &néa without
running serious risks. The entire area aroundBifiesh Isles has
therefore become a combat zone. Every ship whads & this
area exposes itself to destruction not only by mibat also by
other combat means. Therefore, the German Governomce
more urgently warns against entering this endanigerea'

The total area subject to the German operationss amounted to some 795,000 square
miles®
For the remainder of the war in the Atlantic, the@®nes remained intact with two
important expansions. First, following the U.Strerinto the war in December 1941, the
Germans expanded the zone announced in Augustt@946lude most of the Atlantic Ocean
and up to the East Coast of the U.S. In broaduastis expansion, the Germans stated that:
Every ship entering this zone after June 26, 1@4lPexpose itself

to destruction. ... The German Government, therefar@ns all
ships against navigating in this danger zof€...

Second, on 15 February 1944, the British Admirdi#glared an additional area “dangerous”
to shipping. This area included virtually the emtBay of Biscay and blocked the southern
end of St. George’s Channel between Ireland ande$ValAny vessel entering this area
without the express authority of the British Adnitiyadid so at her own peril! Map 8 shows
the full extent of naval minefields in British wadeduring the final year of World War II.

114 Ibid., pp. 485-486. See also Dénitz Trial, pp8&29.

115 Dénitz Trial, p. 331. The source refers to 600,000 sguautical miles, which is the equivalent to
794,572.815 square miles.

116 Berlin radio broadcast recorded by Columbia Boaasting Company, New York Time$4 June 1942,
reprinted in ILD 1941, p. 158 and ILD1943, pp. 62-63.

el ILD, 1943, p. 63.
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Map 8
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B. The War in the Pacific

With respect to the war in the Pacific, the Unit&tdtes Navy waged “an extremely
successful unrestricted anti-shipping campaign regalapanese sea communicatigis.”
Following the attack on Pearl Harbor, the Unitedt&t declared an exclusion zone covering
the entire Pacific Ocean and all non-allied shigpivas attackett? Although the Pacific
Ocean encompasses 69,000,000 square miles andhstrefrom the Arctic Circle to
Antarctical® Goldie has pointed out the obvious, namely that:

An announcement of indiscriminate sinking by subimes in such
a vast area may not, it is suggested, reasonabtgdaaded as the
enforcement of a maritime exclusion zone, exceptabyaval

service many times larger than the enormous fdraethe United
States Navy deployed theré.

As a result, despite the announcement by the UdSe@ment that the entire Pacific Ocean

was an exclusion zone, the “areas of actual attankled to be where concentrations of

118 Fenrick, p. 101.

119 Dénitz Document 100. According to Fenrick, a limited ambof sea traffic to and from the Soviet

Union, which was neutral in the Pacific war untiidust 1945, was excluded from attack. Fenrick, p.
101.
120 Goldie, p. 185.

121 Ibid., pp. 185-186.
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Japanese shipping were to be found and where themasines were ordere&” It was
argued before the Nirnberg Tribunal that the aoti@edy patrolled by the U.S. Navy in the
Pacific Ocean was approximately 30 million squarlesi® Morever, very little non-neutral
shipping occurred in these waters while the wahéPacific was being fought.

At the trial of German Admiral Donitz before the Tyithe defence introduced written
interrogatories of U.S. Fleet Admiral Chester Mniitz regarding the scope of U.S. naval
operations in this zon& According to Fleet Admiral Nimitz, Admiral Harol. Stark, the
U.S. Chief of Naval Operations, ordered unrestdiciabmarine warfare against Japan on 7
December 194%> With the exception of allied merchantmen, hospstaips and other
vessels under “safe conduct” voyages for humaaitapurposes, submarines attacked all
merchant vessels without warniti§. Like many allied merchant vessels in the Atlantic
Japanese merchantmen were usually armed and, thieeapportunity to do so, attacked U.S.
submarines by ramming, gunfire or depth charged, iequickly became apparent to U.S.
officials that Japanese merchant vessels weretiegdd.S. submarine sightings to Japanese
warships?” Fleet Admiral Nimitz also stated that in gengthlS. submariners did not rescue
enemy survivors if “undue additional hazard to twmarine resulted or the submarine
would thereby be prevented from accomplishing ighier mission,” although on many
occasions rubber boats and/or provisions were geaki®

The United Sates also waged an extensive mineavear€ampaign against the
Japanese throughout the Pacific Ocean and a nuofbAsian coastlines and ports were
mined!* Among these mining operations was “Operation\&t#&wn,” which, as its name
suggests, was designed to push the Japanese “toritiie of starvation and capitulation”

through the mining of Japanese ports and harbé&urs.

122 Ibid.,, p. 186.

123 Dénitz Trial, pp. 336-337:D6nitz Document 100. See also Politakis, p. 60 and faetr52 cited
therein.

124 Donitz Document 100.
125 Ibid., p. 109.

126 Ibid., p. 109.

127 Ibid., p. 110.

128 Ibid., p. 110.

129 Busuttil, p. 36.

130 Ibid., p. 36; Politakis, pp. 190-192.
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It should also be noted, for the sake of compkdsrconcerning the establishment of
zones, that a few days after the attack on PearbdiaPresident Roosevelt established
several “naval defensive sea areas” along the Uo8sts, similar to those imposed by
President Wilson in 1917

V. The Korean War:2

Since neither North Korea nor China had any sigaift naval capabilities, NEZs as
such were not employed during the Korean War. &atthe defining aspect of the naval
component of that conflict was the use of a cldsekade, “a method of economic warfare
considered obsolete because it was essentiallyaatiged during the two World War§?
The 1909 London Declaration, which laid down rule$e applied by the International Prize
Court envisioned by the 1907 Hague Convention dhtains 21 articles governing the law
of blockade**

On 4 July 1950, the United States imposed a bliekaff the Korean coast,
broadcasting to all shipping in the Pacific Ocdaat:t

The President of the United States, in keeping wlid United
Nations Security Council’s request for supporthe Republic of
Korea in repelling the Northern Korean invaders aastoring

peace in Korea, has ordered a naval blockade ofKihiean
coast:®

131 See Executive Order, 11 December 1941, “EstablisiDefensive Sea Areas at Portland, Maine;

Portsmouth, New Hampshire; Boston, Massachusetisraljansett Bay; San Diego, California; San
Francisco, California; Columbia River Entrance, &taiit of Juan de Fuca and Puget Sound,” reprinted
inILD, 1941, pp. 83-90.

132 The standard work on the naval aspects of the&toWar is Cagle and Manson.

133 Fenrick Developments, p. 63.

134 1909 London Declaration. The 1909 London Detianawas rejected by the House of Lords and was
not ratified by any of the 10 signatories. Theesulvere recognised by several belligerent Statesgiu
World War |, however. See Introductory Note, Scltén and Toman #70, p. 843. While the law of
blockades is discussed below in Chapter 7, setWpthere are four basic requirements for a bloekad
to be legal: (1) it must be effective, that isnitist be maintained by a force sufficient to preatess
to the blockaded coastline; (2) it may only be isgnb against enemy ports or coasts; (3) it must be
applied impartially against the vessels of all masi; and (4) it must be both declared and notified.

135 Cagle and Manson, p. 281. The specific limitshig blockade, 39°-35" North on the West coaghef
Korean peninsula and 41°-51" North on the Easttaifatie Korean peninsula, were established to keep
all sea forces clear of Soviet and Chinese teritdvioreover, the blockaded area specifically eaehl
the port city of Rashin, which was under leasénéoSoviet Union. Ibid.
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Admiral Forrest P. Sherman, then U.S. Chief of Nl@perations, stated that allarships
except those of North Korea, not under the commahdhe United Nations, would be
permitted to enter North Korean ports, whileathertypes of ships were barré&. Although
both the Soviet Union and China denounced the bldekand refused to acknowledge its
legality, both States observed?t.
In September 1950, the U.N. naval forces begaareiniy a restriction on fishing by

North Korean vessel$} notwithstanding the fact that fish was the maapk of the Korean
diet®* and that the 1907 Hague Convention XI prohibitee tapture as prizes of war of
coastal fishing vessel®. In less than one year, 213 North Korean fishiegsels were
destroyed, 147 were damaged and nine were captiredlithough many of the “fishing
vessels” were actually engaged in mine laying ia Ithockaded water$> and hence were
legitimate military objects, Fenrick’s conclusioagarding this aspect of the naval war is
worthy of note:

To the extent that the anti-fishing campaign wasdoeted to

destroy the fishing industry and impose additiomhagistical

burdens on the enemy, it would appear to have laeenlitary

failure which merely increased the total sufferimigthe civilian
population*®

Naval mine warfare played a limited role in ther&n War, unlike the situation that
had existed in the Second World War in the Patiffic.

136 Ibid., p. 281.
187 Ibid.

138 U.N. SCOR Supp. (June-August 1950), p. 50, U.c.DS/1580 (1950), reprinted in Whiteman,
Volume X Digest of International Lavpp. 866-867; Cagle and Manson, pp. 281-283, 286-2

139

Cagle and Manson, p. 296.

140 1907 Hague Convention XI, Article 3.

141 Cagle and Manson, p. 321.

142 Ibid., p. 296.

143 Fenrick Developments, p. 68. Such anti-fishiagnpaigns are unlawful pursuant to the 1907 Hague

Convention XI, Article 3.

1a4 Busuttil, pp. 37-38.; Politakis, pp. 193-195.
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VI. The Vietham War

During the Vietnam War, there were two naval opens, Operation Market Time
and the Yankee and Dixie Stations Carrier Operafiovhich do not meet the definition of
NEZs as used in the present work, but which neeéris merit discussion. The United
States and South Vietnam also mined the entrancB®ith Viethamese ports from 11 May

1972 until U.S. forces left Vietham nine month&iat

A.  Operation Market Time

On 27 April 1965, the Republic of Vietnam promukghta Decree on Sea
Surveillance{® which closely mirrored the terms of the 1958 Gen€wonventions on the Law
of the Sed! Pursuant to this decree, the three-mile breadtth® South Vietnamese
territorial sea was declared a “defensive sea’aaga any vessel transiting this water, which
was prejudicial to the peace, order or securitthefRepublic of Vietham was not considered
innocent. Ships that were not engaged in innopassage were subject to visit and search
and possibly arrest and dispositi¢h. Five categories of cargo were specifically liste
being suspect, including weapons, ammunition, estpés, certain chemical products, and
medical supplies and foodstuffs of communist-blations!*

In the contiguous zone extending up to twelve nfilem the baseline from which the
South Vietnamese territorial seas were measurediti@hl conditions were placed on
transiting vessels. Vessels transiting this camtigs zone were subjected to the control of
South Vietnam with respect to customs, fiscal, ignation and sanitary regulations. Vessels
suspected of infringing such regulations were sulije visit and search “and may be subject
to arrest and disposition, as provided by the ldthe Republic of Vietham in conformity

with accepted principles of international lat#f”

145 In general, see O’Connell Contemporary Naval @pens, pp. 30-33.

146 Vietnam Decree on Sea Surveillance, 27 April 196B.M, pp. 461-462 (1965).
147 O’Connell Contemporary Naval Operations, p. 31.

148 Vietnam Decree on Sea Surveillance, 27 April 196B.M, pp. 461-462 (1965), para. |, p. 461.
149 Ibid.

150 Ibid., p. 462.
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Vessels suspected of infringing the terms of therele were subject to hot pursuit on
the high seas as provided for by international fAwl he Republic of Vietham acknowledged
in the decree that it had “requested and obtaihedssistance” of the U.S. Navy in carrying

out the enforcement of the security and defencesorea set forth in the decréé.

B. Yankee and Dixie Stations Carrier Operations

Beginning in 1965, the U.S. Navy began launchingieabased air attacks on North
Vietnam from operational areas, known as the YarkeEDixie Stations, on the high seas in
the Gulf of Tonkin. Although these operations wamgially conceptualised to fill the gap
created by the lack of secure air bases in the IBtigpaf Vietnam, and notwithstanding the
fact that North Vietham was unable to conduct eiffecoperations against the carriers, the
U.S. claimed sanctuary status for these aféasinder this theory, the high seas could be
used to mount offensive attacks against the maiilant that retaliation against the sea-based
platforms was unacceptable. O’Connell rejectsapisroach:

It seems to be implied that the high seas is atsancin limited
operations, from which offensive action can be mednwithout
any right in the coastal State to retaliate agathst launching
vessels. International law in this case would seéerbe used to
rationalize and justify a course of action whichswaot likely to
meet serious challenge in the counsels of natiolisis by no

means certain that the argument could be advandédive same
cogency in the case of the Mediterran&an.

Fenrick, however, takes a slightly different viewguing that an assessment of whether or not
the sanctuary approach is accepted depends orefuettamples of State acquiescence in

cases where the coastal State clearly has the r®atigke back at the launching vesséls.

151 Ibid.

152 Ibid.

153 Fenrick Developments, p. 89. Fenrick goes omate that it is also possible that North Vietnaih nibt
desire to expand the geographical scope of thdicbhf attempting to launch attacks against th8.U.
carriers. Ibid.

154 O’Connell Contemporary Naval Operations, pp. 85-3

155 Fenrick Developments, p. 89.
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C. The Mining of North Vietnamese Ports

The vast majority of North Vietham’s arms and taily supplies were imported by sea

and the major port of entry was Haiphdffg.When the Easter offensive commenced on 30
March 1972, it was estimated that North Vietham hddquate ammunition and supplies to
last approximately four months, although about 4@rahant vessels called on North
Viethnamese ports monthly. On 8 May 1972, after the fifth week of this cangpa the
Nixon administration announced that effective 11 yM&972, South Vietnamese and
American naval forces would begin mining the enteento North Viethamese ports as a form
of collective self-defencE® In a nationally-televised address, President Niamnounced
that:

All entrances to North Viethamese ports will be edrto prevent

access to these ports and North Viethamese naeaatigns from

these ports. United States forces have been eéiet take

appropriate measures within the internal and cldirterritorial
waters of North Vietnam to interdict the delivedyamy supplies:®

U.S. naval forces began immediately mining therirdewaters and claimed territorial waters
leading to North Vietnamese pott$. This blockade remained in effect for nine monihsil
U.S. forces withdrew from Vietnam. No foreign ntesiot vessels were sunk by the
minefields and although five merchantmen got undgrwithin the three-day waiting period,
27 other vessels were blocked in Haiphong Harbguhb minefields until the blockade was
lifted.*®* Neither South Vietnam nor the United States fdlyrideclared these actions to be a
blockade, relying instead on collective self-defendlevertheless, according to Fenrick, these

operations meet the classic criteria for a closekade'®

156 Ibid., p. 83.
157 Ulrik Luckow, “Victory over Ignorance and Fearhd U.S. Minelaying Attack on North Vietham,” 35
NWCR, (January—February 1982), pp. 17-27 at pp. 17248 Busulttil, pp. 38-40; Politakis, pp. 195-
198.

158 See speech of President Nixon, 8 May 1972, 66aRement of State Bulleti747-750 (29 May 1972)
and letter from the U.S. Representative to the WNthe President of the Security Council, 66
Department of State Bulletin50-751 (29 May 1972).

159 Ibid., p. 749.

160 Fenrick Developments, p. 85; 66 Department ofeSBailletin 751 (29 May 1972).

161 Fenrick Developments, p. 85.

162 Ibid., pp. 85-86.
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VIl. The Arab-Israeli Conflicts

The Arab-Israeli conflicts between 1948 and 19¥8uded a relatively limited naval
component. The most important aspect of this naetlity concerned economic warfare
waged from the sea, including the closure of thezStanal and the blockade measures in the
Gulf of Agaba and the Straits of Tiran and Bab-afdeb'® These economic measures
continued to apply more or less consistently thhomug the period from 1948 through 1979,
notwithstanding various periods of armistice orpaurssion of hostilities on the grounds that
the Egyptians considered a state of war to exssawis Israel during that entire periéd.

With respect to the Suez Canal, the Egyptian aitith® issued a military order for the
inspection of all vessels in the ports of AlexaadfPort Said and Suez immediately after
Israel declared its independerite.Shortly thereafter, a prize court was established all
ships transiting the canal were inspected with godestined for or exported from Israel
seized® From its establishment through 1977, this prizmurt rendered 581 prize
decisions®® The Security Council condemned Egypt’s actionsdBb1, finding that in light of
the fact that an armistice had been in effect forenthan two and a half years, Egypt could
not rely on a state of belligerency to justify tight of visit, search and seizuf®.

The Egyptians also hindered freedom of navigatiothe Gulf of Agaba and the
Straits of Tiran from 1948-1956, when the Israghksned control over the chokepoint to the
Gulf of Agaba following the 1956 Suez Crisis. Shorthereafter, United Nations
peacekeeping forces (UNEF), stationed at Sharnfeik8, controlled these waters until
being expelled in 1967. Egypt again controlled ¢thekepoint and a blockade was in effect
from 23 May 1967 until Israeli forces recapture@i-el-Sheikh on the third day of the Six
Days War. From 7 June 1967 onwards, the Straitin were open to international

shipping, a situation later reflected in the 19@aqe treaty between Egypt and Ist&el.

163 In general see ibid., pp. 92-109 and Politakis, 10-75.

164 Mines were also sown in the Suez Canal and itB@ms. See Busuttil, p. 38; Politakis, p. 199.

165 Fenrick Developments, p. 100.
166 Ibid., p. 99.

167 Ibid., p. 99.

168 Politakis, p. 71.

169 UN Security Council Resolution 95, UN Doc. S/232S5eptember 1951).
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During the Yom Kippur War of 1973, the Strait o&tBal-Mandeb, connecting the
Red Sea with the Gulf of Aden, Egyptian naval fersaposed a long distance blockade with
the goal of impeding traffic to Eilat: This blockade was in effect until mid-December3,9
and resulted in some 12 vessels being blockedlat &id a further 11 vessels destined for
Eilat being forced to return to Bab-al-Mandéh.The legality of this blockade, being some
1200 miles below the Strait of Tiran, is debatallepart because the Egyptians apparently

lacked the confidence in their ability to maintaitotally effective blockad€?

VIIl. The Indo-Pakistani Wars of 1965 and 1971+

India and Pakistan fought two short wars over disputed province of Kashmir in
1965 and 1971, and although these conflicts warghbprimarily on land and in the air, both
had naval components. The 1965 war consisted of hain periods of engagement: a
Pakistanti armoured thrust into Indian territorytie Rann of Kutch in spring 1965 that was
designed to lure the Indian Army away from northérdia and Kashmir and to gauge the
U.S. responsg? and a lengthier conflict that ran from August thgh December 1965, and
which included naval action, when Pakistani warshghelled the Indian coastal city of
Dwarka!"® According to a retired Indian Navy Vice Admiréhe Indian Navy was ordered
not to take aggressive action against the Pakist@val forces because New Delhi wanted to

confine the conflict to land and in the Hift.

170 Treaty of Peace Between the Arab Republic of Egyal the State of Israel, Article V, para. 2, LBl

(1979), pp. 362-393, p. 365. See also Politalps,/3-74.

1 Sally V. Mallison and W. Thomas Mallison, Jr., “Burvey of the International Law of Naval

Blockade,” 102 USNIPpp. 44-53 (February 1976), p. 51.
12 Politakis, pp. 74-75; O’Connell Influence, p. 101

173 O’Connell Influence, pp. 101-103; Fenrick Devetamts, p. 104.

4 In general, see R. Kaoul, “The Indo-Pakistani \&ad the Changing Balance of Power in the Indian

Ocean,” 99 USNIR1973), pp. 172t seqg. O’'Connell Influence, pp. 129-130; Politakis, 8-69.

s Gulab Hiranandani, “The Indian End of the Telgsedndia and its Navy,” LV_NWCRNo. 2, Spring
2002), pp. 61-72, at p. 63.

176 Ibid., p. 64.

o Ibid. Nevertheless, Vice Admiral Hiranandani verthat the Indian Navy launched “a large number of
attacks against underwater contacts suspected tbebeubmarine that the United States had given

Pakistan in 1964,” although without success. Ibid.
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The naval component of the 1971 Indo-Pakistani Was short but intense, with the
Indian Navy establishing complete domination of siea due to its quantitative (ten to one)
and qualitative (one aircraft carrier and severasite boats) superiority over its Pakistani
counterpart’® The Indian Navy was divided into two forces, thastern Naval Command,
which operated in the Bay of Bengal and blockadedt FPakistan, and the Western Naval
Command, which operated in the Arabian Sea andpnasipally responsible for destroying
naval targets and military facilities in the Poftk@rachi and its environ$? The Indian Navy
launched attacks in the Karachi area, during wiakistan suffered several losses and at
least three neutral vessels were'it.

The Indian Government announced a blockade of Ealsistan on 4 December 1971,
covering a 180-nautical mile range from a pointaitd between the Malta and Passur Rivers
eastward to the Burma East Pakistan bofde8everal Indian warships, including the aircraft
carrierVikrant enforced the blockade, which was relatively efiect Six merchantmen and
several smaller ships were captured, others werle faw failing to surrender and only one or
two ships were believed to have run the block&d®ue to the short duration of the conflict,
no prize courts were ever established. In additidtinough ten Pakistani-flagged merchant
ships were captured on the high seas by Indiars sipprating in the western front, Pakistan

did not interfere with Indian merchant shippingidgrthe war*?

178 Politakis, p. 68.
179 lbid. The Pakistani Navy mined the entrance tutt&gong in East Pakistan and unsuccessfully
attempted to lay mines to block the Bay of Benigghn effort to bottle up the Indian Navy. Budytbi

38.

180 Politakis, p. 69.
181 Both Pakistan and India noticed schedules of raband goods during the war. See “Belligerent
Interference with Neutral Commerce,” 66 AJ(1972), pp. 386-387. O’Connell notes that “no

blockade was formally gazetted, and the belligeogrirations were generally conducted close inshore,
where the majority of shipping casualties occufrédConnell Influence, p. 130. Nevertheless, a

Liberian-registered ship, théenus Challengemwas sunk 26.5 miles offshore. Ibid., p. 129.

182 Sally V. Mallison and W. Thomas Mallison, Jr., “Burvey of the International Law of Naval
Blockade,” 102 USNIRFebruary 1976), pp. 44-53, p. 49; Politakis, §.69.

183 Politakis, p. 69.
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IX. The 1982 Falkland Islands War
A. Background and Introduction

Title to the Falkland Islands has been in disgotecenturies, with Britain’s claim
dating to 1833 on the basis of prescription andeftipa’s claim dating to 1816, as successor
to the Spanish claim of sovereignty. With the exception of the two-month period when
Argentina controlled the Falklands during the 19&#, the islands have been administered
continuously by Great Britain. The two main islan&ast and West Falkland, lie 400 miles
east of Argentina and cover approximately 4300 sxjuailes and there are about 1800
inhabitants, 1000 of whom live in the capitol, $¢gm South Georgia Island and the South
Sandwich Islands, which lie 780 miles and 1180 snitespectively east of the Falkland
Islands, and both of which are virtually unpoputat@re also administered by Great Britain.

The Falklands Waf? which began when Argentine forces invaded the |&atk
Islands on 1-2 April 1982, has been described bwriEle as a “freak of history:®
Notwithstanding this assessment, there were fatufes of the Falklands War that make that
conflict particularly important from the point ofiew of military history. Namely, the
Falklands War involved:

* The first use of modern cruise missiles againstwieships of a
major navy;

» The first use of nuclear-powered submarines in @mb

 The first known use of Vertical/Short Take-Off anh@nding
(V/STOL) aircraft in combat; and

184 Argentina’s claim was arguably broken in 1831,ewhthe Americans ousted the Argentines and

declared the Falklands free of all government. Ahgentines subsequently returned and attempted to

re-establish control, but were thwarted by thevafrof a superior British naval force, which arrivia

1833. Fenrick Developments, p. 111.
185 There is a relatively rich literature on the rlagapects of the Falklands War. See, for example,
Freedman; Gavshon and Rice; Woodward; R.P. Baratah Patricia W. Birnie, “The Falklands
Islands/Islas Malvinas Conflict: A Question of Zgrie7 Marine Policy(No. 1, January 1983), pp. 14-
24; James Cable, “The Falklands Conflict,” 108 UBNKMo. 9, September 1982), pp. 71-76. Fenrick
Developments, pp. 110-141; and Politakis, pp. 75&@8 footnote 89 therein containing additional
resources). With respect to the war in general,Max Hastings and Simon Jenkins, The Battle fer th
Falklands(1983); Middlebrook; Sunday Times Insight Team, rVifa the Falklands (1982); Monroe
Leigh, “The Falklands/Malvinas Crisis76 ASIL Proceeding$1982), pp. 267-284; L.C. Green, “The
Falklands, the Law and the War,” 38 Yearbook of WWgkffairs (1984) p. 89; and Morison, pp. 119-
124.

186 Fenrick Developments, p. 112.
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* The first time since World War Il that sustained aitacks were
conducted against naval forcés.

To this list must be added four additional impottasues for the law of naval warfare:
» The extensive use of exclusion zones,
» The rules of engagement in effect throughout the wa

* The sinking of the Argentine cruis@®elgrano outside of such a
zone; and

» The legality of the use of naval cruise missifés.

After briefly discussing the Falklands War in geadethe focus of the present discussion will
be on the first three legal issues, with a detadisdussion of the various zones and rules of
engagement in effect. Because there is signifiomatlap between the use of NEZs and the
rules of engagement, these topics will be constiygether whenever possibté.

Notwithstanding slight overlaps, the Falklands Wy be conveniently divided into
three phases: the Argentine invasion and initiali€r reaction (1-29 April 1982); the naval
war (29 April-21 May 1982); and the British invasi@and recapture of the Falklands (21
May-14 June 1982). The first phase of the war istexd of the Argentine invasion of the
Falklands and the surrender of the islands withfava hours of the invasion. Within three
days of the invasion, the British secured a Segcufibuncil Resolution calling for the
immediate withdrawal of Argentine forc¥$, the United Kingdom issued an order
requisitioning merchant ships, and a naval taskceor‘Operation Corporate,” departed
Portsmouth for the South Atlantic. During this ipdrthe Argentines consolidated their
positions and brought in reinforcements, while Bnigish fleet steamed southward and efforts
were underway to re-fit merchant vessels for mijiteargo purpose$: The first exclusion

zone was announced by the British on 7 April, vetfect from 11 April (local timéy? a date

187 U.S. Navy, “Lessons of the Falklands: Summaryd®ep(1983), p. 23, cited in Fenrick Falklands pat
30, footnote 3.

188 Fenrick Falklands, p. 36. The use of naval ermisssiles is beyond the scope of the present wBge

ibid., p. 49, footnotes 68-70; O’Connell Contempgrilaval Operations, pp. 61-67; Busuttil, pp. 187-

207; Pocar.

189 See Introduction, Note on Rules of Engagement.

190 UN Doc. S/RES/502 (1982).

o1 It should be noted that the South Georgia Islameiee re-taken by the British on 25 April 1982.eSe
UN Doc. S/14944 and S/15002 (1982), reprinted imited Kingdom Materials on International Law
1982,” 53 British YBIL(1983), p. 541 and Middlebrook, pp. 103-113.

192 The zone was to take effect on 12 April 19824QMGMT (Zulu). To avoid confusion, all dates and
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undoubtedly selected in anticipation of the arriofithe first Royal Navy submarine, which
arrived near the Falklands the following day, 12iAj3* On 15 April 1982, the Argentine
Navy announced that it had mined the waters off Btanley:**

The second phase of the war was characterise@\gl warfare, including extensive
air attacks on the Royal Navy by the Argentine Parce. The Royal Navy task force arrived
off the coast of the Falkland Islands on 29 Ap#882 and on the same day Argentina declared
a 200-nautical mile zone around the islands, affedhe same day® Britain followed suit
the next day, declaring a total exclusion zone madbe islands. On 1 May, British air strikes
began, including a long-range attack from an Ascenkland-based Vulcan bomber, which
bombed the airfields at Port Stanley and GooserGrég about the same time t&an Luis
an Argentine submarine, fired an unknown numbeondedoes at several British ships, and
then escaped. The next day the naval war escadatdteGeneral Belgrandecame the first
warship to be sunk by submarine in the post-Workt Wera. During the first three weeks in
May, the Royal Navy suffered loss or damage tofspates or destroyers, all hit with either
air-launched Exocet missiles or bombs, while thgeAtines lost several vessels, including a
cutter, intelligence-gathering trawler, tugboat andransport ship. In addition, both sides
suffered the loss of several aircraft.

The British landing and recapture of the Falklamdi South Georgia Islands marked
the third phase of the campaign, which commencéi thie landing of 2500 British marines
and soldiers at various locations near Port Sato§aEast Falkland Island at 0340 hours on
21 May 1982 Over the course of the next four days followihg tommencement of the
British landings, the Argentine Air Force launchaal all-out attempt to destroy the Royal
Navy fleet, with five more British ships being stkuby bombs and one hit by an Exocet. By
the end of May the British forces had recapturedseoGreen, Darwin and several other
locations. In the final week of the campaign, 7Jishe 1982, three more Royal Navy vessels
were struck, two LSTs off-loading troops at Blufowe and one guided missile destroyer,
which was hit by a land-based Exocet. On 11-12Jand again on 13-14 June Royal

times used in this section refer to local time ggslnoted.
193 Fenrick Falklands, p. 32.
1o4 Busuttil, pp. 40-41.

198 HMS Glasgowand HMSCoventrycrossed the 200-nautical mile TEZ surroundingRaklands on 30

April at 2130 hours, followed one hour later by HNH&rmes the flagship of Admiral Woodward.
Middlebrook, p. 125.

196 See map, Middlebrook, p. 209.
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Marines and British Army forces attacked Argentpasitions in Port Stanley and Argentine
forces on the Falkland Islands formally surrendee#¢d0859 hours on 14 June 1982.
Diplomatic and other relations were not normalisetil February 1990, howevé&Y. Map 9

presents an overview of the Falklands War withrtfaén exclusion zones delineated.
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Map 9 The Falklands War: An Overview

Source: Max Hastings and Simon Jenkins, The Battleor the Falklands

B. Naval Exclusion Zones in the Falklands War®

Given the short duration of the Falklands War, tibkéor-tat announcements of ever
expanding exclusion zones, with Argentina respampdinthe British announcement of zones
with zones of their own, was remarkable. As Fénriotes, “The rationale for these zones is
difficult to determine; presumably they were inteddo provide a visible manifestation of

both sides’ conscious efforts to limit the scopetta conflict.**® Nevertheless, throughout

197 UN Doc. A/45/136 and S/21159 (1990), p. 2, para.

198 In addition to the operational exclusion zonés, British Government also put into effect as oMy
a Terminal Control Area 100 nautical miles aroume Wideawake Airfield on Ascension Island, which
was the long-distance staging ground for much efdih and naval operations for the Falklands coinfli
This policy called for prior notification of all ifihts to Ascension Island and all overflights. See

Politakis, p, 77.
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the ten-week war, seven zones would be establishedldition to a hospital ship zone and a

zone established by Britain around the islands #fite conflict was over.

1. British Maritime Exclusion Zone announced 7 Apf82

On 7 April 1982, as the ships of Operation Corfoveere steaming towards the South
Atlantic, the British Government announced thaf8 Aautical-mile maritime exclusion zone
(“MEZ") was to be established around the Falklastarids as of 12 Aprf?> The British
Government informed the Security Council of theabbshment of the MEZ on 9 April
19822 describing the MEZ as follows:

From 0400 Greenwich Mean Time on Monday 12 ApriB49a
maritime exclusion zone will be established arotimel Falkland
Islands. The outer limit of this zone is a cirofe200 nautical mile
radius from 51° 405, 59° 30W, which is approximately the centre
of the Falkland Islands. From the time indicatady Argentine
warships and Argentine naval auxiliaries found witkhis zone
will be treated as hostile and are liable to backiétd by British
forces. This measure is without prejudice to tgktrof the United
Kingdom to take whatever additional measures mapdeted in
exercise of its right of self-defence, under Agiéll of the United
Nations Charter.

The MEZ was directed solely at Argentine naval etssnd did not apply to Argentine
merchant vessels or aircraft, including militarsceaft.

Argentina responded to this announced zone byadegl it a blockade, with the
consequence that it was illegal as an act of aggmegursuant to Article 3(c) of General
Assembly Resolution 3314 (XXIX) of 14 December 1974 Britain denied that this act
constituted a blockade, on the grounds that thesorea fell short of the concept as

understand under international law, that such amchwas irrelevant since the territory

199 Fenrick, p. 109. See also the text of the lettdtten by Col. G.I.A.D. Draper to the editor oh&

Times, cited in Fenrick, p. 109, footnote 65, refey to a suggestion advanced in Parliament (and
subsequently adopted) to create a 200-nauticalzoite. (“This is a rather curious proposal. inetiof
armed conflict at sea, such a limit would restaiction by the Royal Navy to an extent not requivgd
international law. In time of normality a 200-mllenit will be difficult to justify because suchaaim

for a territorial sea is not yet accepted in in&ional law.”)

200 Fenrick, pp. 111-112; Fenrick Falklands, p. 38.

201 UN Doc. S/14963 (1982), reprinted in “United Kétmm Materials on International Law 1982,” 53
British YBIL (1983), p. 539.
202 Congressional Record, 3 May 1982, S 4431, citeBleinrick Falklands, p. 38, footnote 34. Fenrick

calls the Argentine interpretation a “conscientiauisreading of the aggression definition.” 1bid.
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enclosed by the zone was British, and on the gretimat Argentina had been the first State to
use force in the conflié?

At this point, the British rules of engagement dat allow British forces to attack an
Argentine vessel prior to entering the MEZ, unlBsish forces were themselves attacked, in
which case they were permitted to respond in sefiéace using “minimum forceé™ These
rules would change slightly with the announcemdnthe “Defensive Bubble Zone” again
shortly before the British fleet entered the Tdatlusion Zone, when Admiral Woodward’s
forces would be permitted “open fire on any cong¥ap or aircraft in that Zone identified as

Argentenian,” once the Royal Navy fleet was inglte zone®

2. Argentine Maritime Zone announced 8 April 1982

On the day after Great Britain announced the M&gentina responded by declaring
a 200 nautical mile maritime zone (“MZ”) around tRalkland Islands, Georgia Islands and
Argentine coast. Due to the inclusion of the Artg@ncoast, and the points from which this
zone were drawn, it was slightly larger than th&igr MEZ, extending roughly 60 miles
further off the coast of the Falkland Islaritfs. Argentina warned England that within this

entire theatre of operations, military action iif-slefence could be taken as necessdry.

3. British “Defensive Bubble” Zone announced 23 iAp982

Approximately one week before the Royal Navy téske arrived off the Falkland
Islands, the British Government established (onABil 1982) what have been termed
“Defensive Bubble Zones” or aeordon sanitaire around the ships, naval auxiliaries and
military aircraft making up the task foré®. In informing the Security Council of this action
the following day, the Permanent Representativih®lJ.K. to the U.N. wrote:

Her Majesty’s Government now wishes to make clémt any
approach on the part of Argentine warships, inclgdgsubmarines,

203 UN Doc. S/14964 (1982), reprinted in “United Kitmm Materials on International Law 1982,” 53
British YBIL (1983), pp. 539-540.

204 Woodward, pp. 100-101.
205 Ibid., 126.

206 Ibid., p. 128 and map, pp. xxii-xxiii.
207 Fenrick Falklands, p. 40.

208 Fenrick, pp. 110; Fenrick Falklands, p. 38. Skse S.F. Gilchrist, “Th€ordon Sanitairels It Useful?
Is It Practical?” 35 NWCR1982), p. 60.
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naval auxiliaries, or military aircraft which couldmount to a
threat to interfere with the mission of the Britifbrces in the
South Atlantic, will encounter the appropriate m@sge. All
Argentine aircraft including civil aircraft engaginn surveillance
of these British forces will be regarded as hosiie are liable to
be dealt with according?

This “Defensive Bubble Zone” differed from the MEZ that it set no geographic limits and

because it specifically included civilian aircraftgaged in tracking the British fle€t.

4. British Total Exclusion Zone announced 28 ApfB2

Upon the arrival of the British fleet in the wateoff the Falklands Island, Great
Britain again revised its zone policy, announcin@atal Exclusion Zone (“TEZ”) effective
30 April 1982. The precise boundaries of the TE@revthe same as those for the MEZ
announced on 8 April. However, as from 1100 GMT306rmApril 1982:

[T]he exclusion zone will apply not only to Argeméi warships and
Argentine naval auxiliaries but also to any othhips whether
naval or merchant vessel, which is operating inpsupof the
illegal occupation of the Falkland Islands by Artjea forces. The
exclusion zone will also apply to any aircraft, wWier military or
civil, which is operating in support of the illegatcupation. Any
ship and any aircraft, whether military or civil,high is found
within this zone without due authority from the Nty of
Defence in London will be regarded as operatingupport of the
illegal occupation and will therefore be regardedastile and will
be liable to be attacked by the British foréés.

209 UN Doc. S/14997 (1982), reprinted in “United Kitmm Materials on International Law 1982,” 53
British YBIL (1983), pp. 540-541.

210 This reference to civilian aircraft engaged inaenaissance probably came in response to a request
Admiral Woodward, the Falklands Battle Group Comden In his memoirs, Admiral Woodward
describes how a Boeing 707 in Argentine Air Foregatia, began tracking the fleet on 21 April 1982.
After several encounters with this aircraft, inéhglthe scrambling of Harriers, Admiral Woodward
contacted Fleet Headquarters concerning the 70ichvie referred to as “the Burglar”:

It seemed to me that this sort of thing could netatiowed to continue, so |
‘tweaked’ Fleet Headquarters in Northwood to leafoimation that we now
had instructions to shoot the Burglar down in tlopédithat this might put him
off. Actually, | went further than that and | askir permissiorto shoot him
down. And, slightly to my surprise, | got it. Wit couple of qualifications
that—a) he came within a certain specific rangdtjisnd b) we had positive
identification that he was, indeed, the Burglar.

See Woodward, pp. 101-102. Shortly thereafteretigas a very close call with a civilian Brazilian
airliner. See ibid., p. 103.

211 UN Doc. S/15006 (1982), reprinted in “United Kitmn Materials on International Law 1982,” 53
British YBIL (1983), p. 542. The final sentence of this anwceument reflects a fundamental
misstatement or misunderstanding of the law, in ithdisregards the principle of distinction anchtsi
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Simultaneously, Britain announced that Port Stanlairfield was closed
(notwithstanding the fact that the airfield was ttolled by Argentine forces) and that any
aircraft on the ground in the Falkland Islands werbe regarded as “present in support of the
illegal occupation” and also liable to attack.Moreover, as with the announcements of the
other zones, the British authorities specificatpted that this action was without prejudice to
their right to take any further self-defence measunecessary pursuant to Article 51 of the
U.N. Charter”

In defending the use of the TEZ, the British FgnelSecretary, Mr. Francis Pym,
stated that “the Falkland Islands is a British pgs®n and we intend to enforce a total

exclusion zone?*

5. Argentine Strengthened Maritime Zone announ&eA@il 1982

On 29 April 1982, apparently in response to theocamcement of the British TEZ the
preceding day, Argentina strengthened its posiutth respect to the Maritime Zone it had
announced on 8 April 1982. Argentina asserteddhataters within its Maritime Zone were
Argentine and that all British vessels, whetherataw merchant, and all British aircraft

entering the zone would be subject to atfatk.

6. British Policy Statement announced 7 May 1982

In line with their previous statements that thegarved the right to take additional
steps in self-defence, the British Ministry of Dede released a press statement on 7 May
1982 warning Argentina that:

[A]ny Argentine warship or military aircraft whicare found more

than 12 nautical miles from the Argentine coast bl regarded as
hostile and are liable to be dealt with accordirigly

at the establishment of a “free-fire” zone, whicbuld be unlawful.
212 Ibid.
213 Ibid.

214 House of Commons Debates, Vol. 22, cols. 105%1@9 April 1982, reprinted in “United Kingdom
Materials on International Law 1982,” 53 British ¥B(1983), p. 543.

215 Fenrick, pp. 112; Fenrick Falklands, p. 40.
216 Ministry of Defence press statement, 7 May 198%rinted in “United Kingdom Materials on

International Law 1982,” 53 British YBI(1983), p. 549.
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It is important to note that although this policseatly expanded the geographic area of the
TEZ, it was also limited tavarshipsor military aircraft. Thus, in effect there were two
overlapping British exclusion zones operating stamgously. Any Argentine naval vessel or
military aircraft travelling more than 12 miles mothe Argentine coast would be subject to
attack, as would any vessel or aircraft—militarycvilian, Argentine or neutral—which was
in the TEZ and “operating in support of the illegakcupation of the Falkland Islands by the

Argentine forces.”

7. Argentine South Atlantic War Zone announced JlyNI982

Quite predictably, in light of their previous resges to the announcement of British

zones, the Argentine authorities declared thee®auth Atlantic to be a war zone on 11 May
1982. Pursuant to this declaration, any Britisksse¢ found therein would be subject to

immediate attack’

8. “Red Cross Box”
A final point worthy of note was the use of thecstled “Red Cross Box” during the
Falklands Warf!® At the suggestion of Great Britain, the two lgdlients established a

neutral zone approximately 20 nautical miles noftthe Falkland Islands, which came to be
known as the “Red Cross Box.” Within this zones British hospital shifpJgandawas able

to receive and treat the wounded and the parties alde to exchange wounded personfiel.

9. British Maritime Protection Zone announced 2 11982
Great Britain lifted the TEZ on 22 July 1982, altigh Port Stanley Harbour and
airfield, together with the three-mile territoris¢a around the Falklands remained in effect

after that dat&® Simultaneously, in order to minimise the risk mfsunderstandings or
inadvertent clashes, the British Government askedArgentine Government to ensure that
no Argentine warships or military aircraft entez@ne 150 miles around the islands where

they would pose a threat to British foré&s.Argentine civil aircraft and shipping were also

217 Fenrick, pp. 112; Fenrick Falklands, p. 40.
218 See U.K. Manual, para. 13.114-13.114.1. See$4soRemo Manual, para. 160.

219 See S. Junod, Protection of the Victims of Arr@emhflict: Falkland/Malvinas Islands (1982)984), p.
26, cited in Fenrick Falklands, p. 36, footnote 23A

220 House of Commons Debates, Vol. 28, Written Answepl. 235, 22 July 1982, reprinted in “United

Kingdom Materials on International Law 1982,” 53tBh YBIL (1983), p. 556.
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requested to avoid this zone and other British dépecies in the South Atlantic unless the
British authorities granted prior approv&l. The British lifted this Maritime Protection Zone
in February 1996

C. The Sinking of the Argentine cruiserGeneral Belgranc?*

In his memoirs, Admiral Woodward describes an eiserthat he participated in with
the USSCoral Seain the Arabian Sea shortly before the Falklands.WHe likened the
Coral Seabattle group to a circular exclusion zone, with tarrier at the centre. One of the
lessons that he learned from this exercise was

[T]hat if an enemy is skirting his way around ydarg the edge of
an exclusion zone, there is no way that you shalav him to go
on doing that. He must not be able to choose wiedewvhen he is

going to come at you, just because he is a fewsnailéside of the
zone?®

If Woodward was aware fully of the events of 2 Ma982, as HMSConqueror began
tracking the Argentine cruiseGeneral Belgrano225 miles southwest of the Falkland
Islands??® this lesson must have been on his mind. Map Ifictke the movement of
Argentinian Naval Forces from 29 April through 2 WiE982, when th&elgranowas sunk.
Conquerorhad been supporting the South Georgia operatithagApril, when she
was diverted westward to a patrol area betweerdksles Estados and the Burdwood Bank, a

large shallow area of water south of the Falklaidsost of which lay within the TEZ. The

221 Ibid.

222 Ibid.

223 UN Doc. A/45/136 and S/21159 (1990), p. 2, péra.

224 See Gavshon and Rice and Woodward, pp. 146-d68gtails of this incident.
225 Woodward, p. 67.

226 Although Woodward may not have been fully infothees to theminutiae of the Belgrano’ssinking at
the time, his memoirs descrili&onqueror’'spursuit and sinking of the Argentine cruiser withe
precision. Woodward, pp. 149-163.

221 Woodward, at p. 151, describes Burdwood Bank,ctvigits on the edge of the South American
continental shelf, as follows:

It runs over 200 miles from east to west, passiomes hundred miles to the
south of East Falkland, at which point it is ab6Qtmiles across, north to south.
Further south, the Atlantic is more than 2 milesplebut around the Falkland
Islands and inshore to the continent, the sea-bgges up to the continental
shelf, giving a general depth of about three humdiget. On the Bank,
however, the bottom rises to shallows just one heohdifty feet below the
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Map 10
Argentinian Naval Moves 29 April to 2 May 1982
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British were aware that thBelgranoand her two Exocet-equipped destroyer escorts were
operating in this area ardonqueror’'sskipper, Commander Christopher Wreford-Brown'’s
orders, in accordance with the rules of engagenvesrte that he was authorised to attack if

the Argentine ships were in the TEZ. Wreford-Brown first encounterelelgranoand her

escorts shortly after dawn on 1 M&Y.

surface. These shoals are quite well chartedthaytcan be a lethal place for a
submarine trying to stay with a cruiser making mtran twenty-five knots

through the water.
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The bulk of Woodward’s task force was in an opegaairea immediately east of East
Falkland Island and just inside the TBZ.The Argentine carrieiVeinticinco de Mayand
her escorts, was located northwest of the Falklstahds and approximately 150 miles
outside the TEZ. Th¥einticinco de Mayattempted to launch aircraft against the British
task force at dawn on 2 May, but had been preveinted doing so due to the lack of wind.
Admiral Woodward feared that the Argentines wereppring a pincer attack on his task
force, a plan that might have worked given theadises involved and the 15 hours of
darkness in the South Atlantic winter. Referring the two Argentine surface groups,
Woodward writes:

The aircraft of the one, and the Exocet-carryingtidgers of the
other, could both get in close to us very quicklythe present calm
weather. The long southern nights gave them fifteeurs of
darkness, and between now and first light there tMasver six
hours, during which eitheBelgrano or Veinticinco de Mayoor

both, could have moved comfortably within range &odecisive
battle which would give them, tactically, all thévantage$:*

Admiral Woodward determined that one—if not bothi-tme major Argentine ships
had to be taken o&t: The only problem was that the two submarineskingctheVeinticinco
de Mayo HMS Spartanand HMSSuperh were not in contact with the Argentine carrier.
The British commander had only three weapon systtrats were capable of sinking the
heavily-armouredBelgrana thousand-pound bombs dropped by aircraft orGbaquerois
Mark 8 or Tigerfish torpedoes. Due to the antéift capabilities oBelgrano’sescorts, and
the fact that Wreford-Brown was trailif@elgrang Woodward’s choice was cledt. Only
one problem remained: thHgelgranowas skirting along the edge of the TEZ, ziggingl an
zagging but apparently careful not to enter theezand until she did s&@onquerorwas
impotent to act against her under the rules of gageent in force at the time. The British

task force commander made a decision:

228 Woodward, p. 158.
229 Middlebrook, p. 148.
230 See map, Woodward, pp. Xxii-xxiii.
231 Woodward, p. 149.

232 Ibid.

233 Ibid., p. 151.
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My conclusion: | cannot let that cruiser even sigyere she is,
regardless of her present course or speed. Whgllees inside or
outside the TEZ is irrelevant. She will have t?go

Woodward then set about getting the rules of engage altered so as to order Commander
Wreford-Brown to attack th8elgrano®®* With Prime Minister Thatcher presiding, the War
Cabinet changed the rules of engagement to p&amitjuerorto attack théBelgranowhether
she was inside the TEZ or rét.

Early on 2 May, th&elgranoturned westward making 13 knots aimlessly ziggind
zagging, withConquerortrailing her. In the afternoon, Wreford-Brown eéed his new
orders and prepared his attack. Having determthatithe Mark 8 torpedo would be the
weapon of choice, Wreford-Brown was required teselwithin a mile of the target. Wreford-
Brown described the attack as follows:

It was tedious rather than operationally difficult. 1 think the
escorts were mainly thinking of a threat from tloeti, while we
were to the south. We fired three Mark 8s at 188i01, at a range
of 1400 yards. The object was never to hit withitakee but to fire
a spread to cover any inaccuracies in the firerobsblution. We
heard the weapons run and then heard two torpadpvire’d got
two out of three. We were still at periscope degtthink | saw an
orange fireball in line with the mainmast—just aftthe centre of

the target—and shortly after the second explositrought | saw a
spout of water, smoke and debris from the back*&nd.

The Belgranowas abandoned thirty minutes after the attack amd §ifteen minutes later,
taking 368 of her 1042-man crew with R&r.At the time she sank, thigelgranowas situated
at 55° 27S, 61° 25W, and was approximately 36 nautical miles outsidd to the southwest
of the TEZ*® Thus was sealed the fate of theneral Belgranpa ship built in the U.S. in the
mid-1930s as the Brooklyn Class light cruiser USi®enix a ship that had survived the

234 Ibid.d, p. 152.

235 Ibid., pp. 153-156.

236 House of Commons Debates, Vol. 33, Written Answeol. 104, 29 November 1982, reprinted in
“United Kingdom Materials on International Law 19883 British YBIL (1983), p. 558; Woodward,
pp. 156-158.

237 Middlebrook, p. 149; see also Woodward, pp. 169-1

238 Middlebrook, p. 150.

239 House of Commons Debates, Vol. 33, Written Answeol. 414, 6 December 1982, reprinted in

“United Kingdom Materials on International Law 19883 British YBIL (1983), p. 558; Politakis, p.
79 See also map, Middlebrook, p. 144.
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attack on Pearl Harbor and had gone on to senaeighout World War 1l in the Pacifi¢®
From an operational point of view, the sinking loé Belgranogreatly improved the tactical
situation for the British, not only because it ehated that ship from the Argentine fleet, but
also because it caused the Argentine Navy to reimgiort for the duration of the w&f.

In the wake of the sinking of tligelgrang John Nott, the British Secretary of State for
Defence, stated that the TEZ was “not relevahtd the sinking and that the establishment of
the Defensive Bubble Zone provided ample warninght Argentines to keep their naval
forces away from the British fle&f. Moreover, Mr. Nott noted that:

The General Belgranavas in a heavily armed group of warships.
The cruiser and two destroyers had been closirgjements of our
task force. At the time that she was engaged, Gemeral
Belgranoand a group of British warships could have beethiwi

striking distance of each other in a matter of séinesto six hours,
converging from a distance of some 200 nauticad sdit

Finally, the Secretary of State for Defence asdeti@t in light of the attacks against the
Royal Navy on the previous d&y, and given the possible presence of an Argentine
submarine in the area, there was “every reasorelievie that theGeneral Belgranagroup
was manoeuvering to a position from which to attack ships.*® Consequently, HMS

Conquerorsunk theBelgranofor self-defence of the British fleet.

240 Woodward, p. 148.
241 Ibid., p. 164 (“What no one knew then was thatigthpher Wreford-Brown’s old Mark 8 torpedoes,
appropriately as old in design as Belgranoherself, had sent the navy of Argentine home &wdj ...
[W]e had made the Argentinians send out their feeed a single sinking by a British SSN had then
defeated it. We would never see any of their bégships again.”)

242 Woodward would agree with this statement. “Tipeesi and direction of an enemy ship can be
irrelevant, because both cahangequickly. What counts is his position, his capiépiand what |
believe to be his intention. Ibid., p. 156.

243 House of Commons Debates, Vol. 23, col. 1030y1a§ 1982, reprinted in “United Kingdom Materials
on International Law 1982,” 53 British YBI(1983), pp. 549-550. (“Thé&eneral Belgranowas
attacked under the terms of our warning to the Atiges some 10 days previously that any Argentine
naval vessel or military aircraft which could amobtm a threat to interfere with the mission of Biit
forces in the South Atlantic would encounter thprapriate response.”)

244 Ibid., p. 550.

245 On 1 May, bomb splinters damaged both HMS Glamorgnd HMS Arrow during an Argentine air
raid. Simultaneously, the British were unawaréehef precise location of the Argentine subma®am
Luis, which had fired several torpedoes. See Moripot21.

246 Morison, p. 121.
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The sinking of théelgranocontinued to be a periodic subject of debate midPaent
for the remainder of 1982. On 29 November 1982 Mnister of State for the Armed Forces
expanded on the reasons previously given for thidrsy of theBelgrang adding that:

There were indications on 2 May that the carB®&rde Mayocand

her escorts would approach the task force frormtréh, while the
General Belgrancand her escorts were attempting to complete a
pincer movement from the south. Concerned that KKMB8queror
might lose theéGeneral Belgran@as she ran over the shallow water
of the Burdwood Bank, the task force commander Bbwmd
obtained a change in the rules of engagement tovadin attack
outside the 200-mile exclusion zone but within tbeneral

principle set out in our warning of 23 April. Thughout 2 May,
the cruiser and her escorts had made many chahgesirse’*’

D. Concluding Remarks on the Falklands War

The total cost of this war, in terms of lives lasid equipment destroyed is staggering,
given the relatively limited scale of the wi&r. The British lost 255 men killed, including
three Falkland Island civilians, with 777 wound#te figures for Argentina are less precise,
with reports ranging from 652 men dead or missm@46 dead, with 1105 soldiers and an
unknown number of personnel from the other branchkesnded. British registries count
12,978 men taken as prisoner of war during thelwbnfWith respect to material, Britain
suffered the sinking of seven vessels and 34 hakee and fixed-wing aircraft, while
Argentina lost virtually all the military weaponsdiequipment taken to the Falklands, as well
as theGeneral Belgranand several other ships and at least 100 helicopied fixed-wing
aircraft. In terms of finances, the war cost GrBatain alone more than $3.2 billion,
including replacement costs of equipment, shipsarmiaft lost*°

Notwithstanding the extensive use of NEZs, howetler only neutral vessel attacked

during the course of the war was a tanker,Hecules a Liberian-flagged vessel owned by

247 House of Commons Debates, Vol. 33, Written Answeol. 104, 29 November 1982, reprinted in

“United Kingdom Materials on International Law 19883 British YBIL (1983), p. 558. See also the
statement of Prime Minister Thatcher on 16 Decenil®&2 (“TheGeneral Belgranaand her escorts
had made many changes of course during 2 Mas rloi possible to give meaningful mean courses for
them or for the British warships. The precise searbeing steered at any particular moment were
incidental to the indications we possessed ofliheat to the task force.”) House of Commons Dehate
Vol. 34, Written Answers, col. 201, 16 December 2,98 printed in “United Kingdom Materials on
International Law 1982,” 53 British YBI(1983), pp. 558-559.

248 The following statistics are taken from Middlebko pp. 382-385 and Fenrick Falklands, p. 33.

249 Fenrick calculates this cost as being “approxalya$2,000,000 for every man, woman and child @n th

islands. Fenrick Falklands, p. 33.
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an Israeli company controlled by AmericatfsThis was due, at least partially to the fact that
the South Atlantic contains few sea-lanes for maépnal trade, thus relatively few merchant
vessels ply the waters that were the subject olvéit®us exclusion zones employed during
the war. TheHerculeswas steaming on a northerly course some 450 rédwrites north of
the Falklands and approximately 550 nautical nfilesn Argentina, in a passage unrelated to
the conflict, when it was bombed on 8 June 1982lgentine aircraft, including C-130s and
a jet aircraft. At least two bombing runs were aweted and the bombs were pushed out of
the cargo door of the aircraft. At the time of this attack, thderculeswas “in international

waters, well outside the ‘exclusion zones’ decldrgdhe warring parties:®

X. The Iran-lrag War »:

Unlike the Falklands War, the Iran-lraqg War of th@380s occurred in one of the
world’s most important—and densest—shipping lameshe world?>* The Iran-lraqg War,
also known as “The Tanker War,” commenced in Sepsam980 and during the course of
the eight-year war, it is estimated that 500 menchassels were attacked, with the loss of

more than 200 merchant seani@nAlthough there is evidence that mines may hawn baid

250 According to Middlebrook, “Thedercules at 220,000 was the Argentinians’ biggest ‘succetshe

war; her tonnage was more than four times greaten the combined tonnage of all the British and
Argentinian ships sunk in the war!” Middlebrook,312.

251 Amerada HessMorison, p. 124; Fenrick, p. 112. According tol@e, there were “three successive air

strikes by Argentine aircraft using bombs and aistirface missiles.” Goldie Targeting, p. 15; Gald
p. 174.
252 Amerada Hessp. 820. Goldie notes that this conclusion of ¢hert is incorrect in that at the time of
her sinking,Herculeswas within Argentina’s South Atlantic War Zone.ewrtheless, Goldie points
out that this zone itself was unlawful since itddito meet the tests of reasonableness, propalitiyn
clarity of definition and self-defence. Goldie @ating, pp. 15-16.

253 See Walker Tanker War; De Guttry and Ronzittid(@m particular, pp. 133-138); Politakis, pp. 8911
Fenrick, pp. 116-122; Ross Leckow, “The Iran-lragn€ct in the Gulf: The Law of War Zones,” 37
ICLQ (Part 3, July 1988), pp. 629-644; David L. Peébeutrality, the Rights of Shipping and the Use
of Force in the Persian Gulf (Part 1),” 82 ASIL Peedings(1988), pp. 146-154; Frank L. Wiswall,
“Neutrality, the Rights of Shipping and the Use Farce in the Persian Gulf (Part II),” 82 ASIL
Proceeding$1988), pp. 594-613.

254 The Persian Gulf is about 460 nautical miles lang its maximum width is only 160 nautical miles.

The only waterway connecting the Persian Gulf ®odpen sea, the Straits of Hormuz, is slightly eng

than 100 nautical miles and some 21 nautical miee at its narrowest point. Fenrick, p. 117.

Through these narrow waterways pass a significaiouat of the world’s oil supply.

255 Politakis estimates that some 30 million tonslupping was damaged during the war. Politaki89p.
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early in the war, by 1987, mines became an incgatsireat to shipping during this wat.

Map 11 depicts the exclusion zones establisheahduhis war.

Map 11
Exclusion Zones in the Persian Gulf
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A. Iranian Maritime Coastal Defence Area

Iraq’s only port was closed during the war andh’saprimary concerns were with
stopping trade to Iraq via neutral ports, and Kawaorts specifically, and publicity. Shortly
after the commencement of the war, Iran announc&th@dtime Coastal Defence Area, in
which the Iranian Navy directed that all ships oest for Iraqi waters were required to
follow a specified rout&’ Although Iran did not specifically state that mhithat strayed
from this route would be subject to attack, Iraedfically stated that it would accept no

responsibility for vessels that strayed from tluate?*® However, on the same day that this

256 Busuttil, pp. 41-42; Politakis, pp. 205-213.

257 NOTAM No. 17/59, 22 September 1980, reprinte®&Guttry and Ronzitti, p. 37. See also NOTAM
No. 18/59 1 October 1980; NOTAM No. 20/59, 1 Novemh980; NOTAM No. 22/59, 16 November
1980; and NOTAM No. 23/59, 27 January 1981, repdrih ibid., pp. 37-38.

258 NOTAM No. 17/59, 22 September 1980, reprinte®nGuttry and Ronzitti, p. 37.
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zone was announced, Tehran Radio Domestic Servozelbast the text of a communique of
the Iranian Joint Staff, which said, in part:

Bearing in mind the violations of the Iragi armedrces, all

waterways near the Iranian shores are hereby eéeclaar zones.

Iran will not allow any merchant ship to carry cargnto Iraqi
ports®°

At any rate, Iran did not attack any merchant shipghe Persian Gulf until May 198%,and
this declared zone did not vary significantly dgrihe course of the confliét. Politakis has
characterised this zone as “more a defensive sea @ughly coterminous with Iran’s
territorial sea limits (although at points reachmg as far as 40 miles from the cod&st)lraq,
however, characterised Iranian waters north of @9{8vhich includes part of the Iranian
Maritime Coastal Defence Area) as a “prohibited wane” and threatened to attack all

tankers docking at Iran’s Kharg Island as from 7aDer 198G%

B. Iraqi Kharg Island Exclusion Zone

Nearly two years would elapse before Iraq formalfclared, in August 1982, an
exclusion zone around Kharg Islatitl.In February 1984, Iraqi officials began speakifig
“blockade” around Kharg Island and warned that thuld attack any ship found in the

zone*®® In late February and early March 1984, Iraq isiled its attacks on ships in this

259 Communique No. 17 of the Joint Staff of the Arnfaatces of the Islamic Republic of Iran, broadcast

on Tehran Radio Domestic Service in Persian one&gfte8nber 1980 at 1608 hours GMT, reprinted in
reprinted in De Guttry and Ronzitti, p. 133. Th#fedlences in terminology and tone between this
communique and NOTAM can probably s and NOTAM N@/59 can probably be explained by the
fact that the communique was intnded for Iraniameéstic consumption only, as reflected by the fact
that it was broadcast over the Domestic Servideaafio Tehran.

260 Politakis, p. 91.
261 Fenrick, p. 118.

262 Politakis, p. 91.
263 U.S. Defense Mapping Agency and Hydrographic @erpecial Warning No. 50, 7 October 1980,
reprinted in De Guttry and Ronzitti, p. 134; FekRrip. 118; Politakis, p. 91.

264 U.S. Defense Mapping Agency and Hydrographic @erpecial Warning No. 62, 16 August 1982,
reprinted in De Guttry and Ronzitti, p. 136; Fekrip. 118; Politakis, pp. 91-92. Paragraph 2 of
Special Warning No. 62 sets forth the area in wiiiéh believedthat the Iragis set up this zone. The
precise boundaries of this zone remain uncleae Feditakis, pp. 91-92 and footnote 126 therein.

265 Fenrick, p. 118; Politakis, p. 93.
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zone in and around Kharg Islafiéi. However, in light of these Iragi attacks in thane, one
scholar has argued that was more of “free-fire Z¢timen a blockade:

Inasmuch as lIragi attacks occurred inside its ‘wanes,” they

could not have been justified by the traditionak laf maritime

blockade, since blockade cannot be enforced by stnoted

aircraft attacks on merchant vessels; nor couly thave been

justified by the new concept of the ‘exclusion zomsénce such a

concept does not validate attacks on sight on akuaterchant
vessels?’

Over time, however, the limits of this zone, agietise as they were, became
increasingly irrelevant, as Iragi attacks beganuoaieg with greater frequency at distances
outside of the zone. As Politakis notes:

[lln the climax of the Gulf War (August 1986-Jul\988), war
zones seemed to venture on the verge of legalevaecy.
Belligerent practices substituted the entire Golf the relatively
modest prohibited zones of the early stages of dbeflict.
Tankers were now being aimed at, surprisingly, bylaainched

missiles or by fast boats, and sea lanes were bededy mined,
virtually throughout the 500-mile-long Persian Géif

These indiscriminate attacks led the U.S. to begifltagging Kuwaiti tankers in May
1987, followed by escorting such tankers in convayduly 1987, which seems to have led to
an escalation of mining in the Gdif. Shortly thereafter, a coalition including several
European States was established. By the end af, 1B8re were some 48 naval vessels and
mines countermeasures vessels from seven Statde iRersian Gulf and 18 other naval
vessels in the Arabian Sea, making this the largasal build-up in the Gulf region since
World War 1127

C. U.S. “Defensive Sea Bubble Zones”

The re-flagging and escorting operations did ngha the commencement of U.S.

naval operations in the Persian Gulf, as U.S. nforaks have long operated in these waters.

266 Politakis, pp. 93-94 and footnote 134 thereimlit®is notes that some 90% of Iranian oil expqass

through the terminal at Kharg Island.
267 A. Gioia, “Iraq: Commentary,” in De Guttry and Raitti, pp. 57-81, at p. 80.
268 Politakis, p. 102.
269 Walker Tanker War, pp. 60, 62.

270 Ibid., p. 103.
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However, due to the increased threats to U.S. nassels patrolling in the area as a result of
the escalation of naval combat during 1984, the. Gdbpted the approach taken by the
British in the Falklands War: the use of “Defensibea Bubble Zones” around U.S. naval
vessels. On 20 and 21 January 1984, the U.S.dssa#ces to aviators and mariners,
respectively, concerning the U.S. defence postiitte i@spect to its naval forces operating in
international waters within the Persian Gulf, Stefi Hormuz, Gulf of Oman and North
Arabian Sed’

The Notice to Mariners (“NOTAM”) requested all fare and subsurface ships to
avoid closing within five nautical miles of U.S. va forces in these waters without
previously identifying themselvé&. Any vessel violating this request “and/or whose
intentions are unclear to such forces may be hetila by U.S. defence measurés.” The
notice specifically provided that these measuresevedso in effect when U.S. naval forces
were exercising the right of transit passage thnaing Strait of Hormuz or when in innocent
passage through foreign territorial waters wherrajrgg in such waters with the consent of
the coastal Staté'

The Notice to Airmen (“NOTAR”) requested aircrait less than 2000 feet altitude
and not cleared for approach to or departure froregional airport to avoid approaching
closer than five nautical miles from U.S. navalc&s operating in the aréa. Aircraft
approaching closer than five nautical miles to Lh&val forces were requested to establish
and maintain radio contact with U.S. naval forcesacspecified radio frequency, and failure
to do so could result in the U.S. forces taking-defence measurés.

In May 1987, two lIraqgi air-launched Exocet missikruck the USStark causing

deaths and injuries and resulting in serious danmtagthe shig’” As a result, the U.S.

2an See Marian Nash Leich, “Contemporary PracticthefUnited States Relating to International Lavg” 7
AJIL (No. 4, October 1984), pp. 884-885, footnote 2jcwhcontains the full text of the Notice to
Mariners, U.S. State Department File No. P84 014870

22 Ibid.

273 Ibid.

274 Ibid. See also Politakis, pp. 107-108 and fotsri¥2 therein concerning passage rights.

278 Marian Nash Leich, “Contemporary Practice of theited States Relating to International Law,” 78

AJIL (No. 4, October 1984), p. 884, footnote 1.

276 Ibid.
2 See Walker Tanker War, p. 60 and footnote 33B:thdor citations to additional references conaggn
this attack.
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strengthened its rules of engagement and revisedakices concerning the “sea bubbles.”
The first revision to the notices came in July 198fen references to distance and altitude in
the NOTAR were deleted and the following warningswaserted: “lllumination of a U.S.
naval vessel with a weapons fire control radar @¢a@sult in immediate U.S. defensive
reaction.””® These notices were subsequently revised in Sdyeteri987, when the
references to distance and altitude were once agaitihe text”” Notwithstanding the
NOTAR, however, the USSincennedired two surface-to-air missiles at an Iraniawilizn
airliner on 3 July 1987, killing 290 civiliari®.

Xl. Desert Storm/Desert Shield: The Gulf Ware:

Iraq invaded Kuwait on 2 August 1990 and navatésrof the coalition established to
oust Saddam Hussein’s army played an importantinolaaritime interdiction in the waters
surrounding the Arabian Peninsula, the Persian,Ghé Gulf of Oman and the Red Sea.
Four days after the invasion, the Security Couadpted Resolution 661, prohibitingter
alia, the importation of any commodities or productggioating in Irag or Kuwait and
prohibited all financial transactions with thoseot8tates, excluding the funds for medical
supplies and food products for humanitarian purp&$eOn 25 August 1990, the Security
Council, in Resolution 665, called upon all MemBgaites to:

Use such measures commensurate to the specificrstances as
may be necessary under the authority of the Sgc@auncil to
halt all inward and outward maritime shipping irder to inspect
and verify their cargoes and destinations and tsusen strict

implementation of the provisions related to sudping aid down
in Resolution 661 (1990}

Maritime interdiction operations were established darder to give effect to these and

subsequent Security Council resolutions.

278 Ibid., p. 61.

279 See ibid., pp. 61-62, for the text, which is aleprinted in De Guttry and Ronzitti, pp. 141-143ee
also 28 1LM(1989), p. 942, for a copy of the warning that Lh&val vessels were supposed to transmit
upon encountering unidentified aircratft.

280 Politakis, pp. 108-199.

281 In general, see Dalton.

282 UN Doc. S/RES/661 (1990), paras. 3-4.

283 UN Doc. S/RES/665 (1990), para. 1.
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This was the first time that the U.N. authoriseititary action without establishing a
U.N. command and control structure and consequetiitéy naval forces in the region were
acting under the U.N. “umbrella,” but not under tbeN. flag?®* As a result of this
arrangement, each State contributing to the maeitimterdiction operations retained
operational control of its naval forces and wasnptted to develop its own rules of
engagemertt®

Rather than assigning permanent zones of resplitystb the national naval forces
operating in the Persian Gulf, patrol boxes weraldished by geographical co-ordinates.
The coalition naval forces met monthly and vesseadse rotated among the patrol boxes in
order to demonstrate unity and to maximise co-aritom and effectivenes¥. Some of the
patrol boxes were located in international watérd, overlapped with the Iranian Maritime
Coastal Defence Area, which was still in force dgrihe Gulf War?’

With respect to actual interdiction, most vesseése intercepted on the high seas,
aided by the fact that modern surveillance methodant that vessels could be intercepted
before they entered the Iragi or Kuwaiti territbsaas’® The territorial seas of other littoral
States in the Persian Gulf were used for intemlicbnly with the permission of the coastal
States, whose degree of co-operation with the ttmaihavies varied?

Limited mining operations were conducted both taql(off the coast of Kuwait to
deter an amphibious invasion of occupied Kuwait) by the U.S. Navy (to keep Iraqgi naval

forces from leaving Iraqi ports)

XIl. “Anti-Terror” Zones

Shortly after 11 September 2001, the United St&ssged a “special warning” to

international shipping and aviation that U.S. Fereee operating “at a heightened state of

284 Dalton, p. 46. Dalton asserts that this wastditge insistence of the U.S., which did not wasnaval

forces under the strategic control of the Sec@ibyncil or Military Staff Committee. Ibid.
285 Ibid., pp. 46-47.
286 Ibid., p. 49.
287 Ibid., pp. 52-53.
288 Ibid., pp. 52-53.
289 Ibid., p. 52.

290 Busuttil, p. 43; Politakis, pp. 213-214.
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readiness and taking additional defensive precasitemgainst terrorist and other potential
threats” and as a result all “aircraft, surfacese¢és and subsurface vessels approaching U.S.
Forces” are required to maintain radio contact witich U.S. Forces: This warning also
indicated that the intention of U.S. Forces is twtimpede or interfere with freedom of
navigation, but also made clear that U.S. Forcdls“@siercise appropriate measures in self-
defence if warranted by the circumstanc@s.”Although this warning reflects a cautious
approach to force protection, it is an open quastibether zones may be employed for other
purposes in the “Global War on Terré#” To date, no such exclusion zones have been
established* although maritime interdiction operations haverberdertaken in the sea areas

surrounding the Arabian Peninsula, apparently withwotest or condemnatigii.

XIIl. The On-Going War in Iraq

As a result of terrorist attacks against the AkiBaOil Terminal (“ABOT”) and a
coalition warship in the vicinity of the Khawr Alhaya Oil Terminal (*‘KAAOT”), both in
Iragi waters, the U.S. Navy Maritime Liaison Offiae Bahrain issued an advisory that an
exclusion zone had been established in Iraqi watétin 2,000 metres of the ABOT and
KAAOT, while also temporarily suspending the rigiftinnocent passage in those watéts.

These exclusion zones were still in effect as dfye2007"

291 Heintschel von Heinegg Legal Issues, pp. 160-fditnote 35.

292 Ibid., pp. 160-161, footnote 35.

293 Heintschel von Heinegg Legal Issues, p. 161.

294 Heintschel von Heinegg posits one (and in hisiopi the only) hypothetical situation where the
establishment of a NEZ could meet the requiremehiisimediacy, necessity and proportionality in the
context of the war on terror: if a group of trarsmaal terrorists were to obtain a submarine capall
firing intermediate range missiles and intelligeidicated that they were about to launch suchilasss
fro a given area of the sea. Under such circunoeanthe right of self-defence would permit the
threatened State to establish an underwater erclugine in the area. Heintschel von Heinegg Legal
Issues, pp. 161-162.

29 Heintschel von Heinegg Legal Issues, p. 162.

296 U.S. Navy Maritime Liaison Office, Bahrain, MARL®dvisory, 06-04, dated 1 May 2004, available at
http://www.marinelog.com/DOCS/NEWSMMIV/MMIVMay03.htl.

297 See U.S. Naval Forces CENTCOM/Commander, U™SFlget Public Affairs Office Press Release
#005-07, “CTF 158 Holds First Boarding Officer Tmiig Conference,” 8 January 2007, available at:
http://www.cusnc.navy.mil/articles/2007/005.htmlhiah refers to the on-going mission of the U.S.
Navy's Task Force 158 as being to gaug[e] the paofsehat's going on around the exclusion zones
surrounding the oil terminals.” This press releassudes photos of U.S. naval personnel boarding
small fishing vessels in the vicinity of ABOT andA\KOT.
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XIV. Conclusion

The following chapter includes a discussion onrtile of customary international law
on the development of NEZs. The historical exammé zones described in this chapter
provide a wealth of material demonstrating sta&ciice with respect to NEZs. It is clear
from the historical accounts that NEZs as emplayethe Falklands and Iran-lraqg Wars did
not develop in a vacuum. Rather, this method ofahavarfare evolved over time, and
although it may appear that each historical examsglainique, in fact each zone was
influenced by the state practice in prior conflicts

At this stage, a few comments may be made comggthe common themes that have
emerged from these historical examples. These aomahties are significant in the
development of the modern law relating to NEZs.riby both World War | and World War
II, unrestricted submarine warfare was waged acwide areas of the Atlantic and Pacific
Oceans. There was little or no effort made to dgmwth the principle of distinction,
primarily because of the global nature of theseflmts, the tactics used by merchantmen in
convoying and because there was so little “neutsalfpping. In effect, these areas were
“free-fire zones” and although these campaignsatea the customary and conventional law
of the age, they contributed to the notion thatlesion zones were a valid form of naval
warfare.

What distinguishes the fighting in the World W&n@m more modern armed conflicts
at sea, however, is the incorporation of the entmege of international humanitarian law
principles governing armed conflict into the ROE KMEZs. In short, modern NEZs are not
“free-fire zones” and there is widespread recognittimong major naval powers that the law
governing such zones is identical to the law oetsite zone. This trend away from “free-fire
zones” reflects a fundamental change in the conoéixclusion zones and has served to
legitimize zones as a unique method of naval warfarhe following chapters will develop
further this theme, demonstrating both that NE£s asui generismethod of naval warfare
and that there is a body of law applicable to startes notwithstanding the fact that they may
lack a distinct juridical status.

If history is a guide, naval exclusion zones vplay a role in any future conflict
involving hostilities at sea. Based on the histofyarfare during the Zbcentury, this will
almost certainly be the situation in any conflicat is primarily conducted at sea and will
probably be true with respect to conflicts that jamienarily ground or air conflicts, but which

have a small naval component as well. For exangeing the 1999 NATO campaign
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against the Federal Republic of Yugoslavia, Gendrasley K. Clark was concerned about
Russian assistance to the Serbs by way of navaeledsransiting the Dardenelles and
entering the Mediterranean. Consequently, he @ideAdmiral James Ellis, dual-hatted as
the Commander-in-Chief of U.S. Naval Forces Eurapd Commander-in-Chief of Allied
Forces Southern Europe, to be prepared to implemematval exclusion zone to prevent the
Russian Navy from supplying the Sef#s Although the most likely outcome of such a plan,
had one been implemented, would be more akin toek&dde than a NEZ, it is nevertheless
significant that General Clark used the term “nagatlusion zone” with respect to this
option. This clearly signifies that senior milgacommanders have adopted the use of this
term and that it may come to be more widely usefdiire campaigns, even in those such as
Operation Allied Force, which was primarily an e@mpaign.

Having explored how States have established ahskedt NEZs, the following chapter
sets forth the legal requirements for the estavesit of NEZs and lays the groundwork for

the chapters that follow.

298 Wesley K. Clark, Waging Modern WeiNew York 2001), p. 226.
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Chapter 3

The Legal Requirements of Naval Exclusion Zones

“Whether it is termed ‘limited naval blockade,” ‘grantine-
interdiction,” some kind of ‘operational area,” given another
label, one should be slow to condemn as illegalh slimited
measures especially when they are used to main@ild public
order. This is particularly true where the pridi@lternatives
may be the use of much more coercion including wegpf mass
destruction.”

l. Introduction

This chapter explores the legality of establisiNieZs, using the framework set forth
in Article 38 of the Statute of the Internationaut of Justice, which sets forth the following
sources of international latv:

1. International conventions, whether general orrti@dar,
establishing rules expressly recognised by theesting States;

2. International custom, as evidence of a genesdltice accepted as
law;

The general principles of law recognised bylised nations;

4. Subiject to the provisions of Article 5Qudicial decisions and the
teachings of the most highly qualified publicistk tbe various
nations, as subsidiary means for the determinaifotine rules of
law.

Each of these sources will be examined in turn @redfocus of the analysis will be on

whether or not these sources support the estaldishafi NEZs.

Il. Treaties

While no treaty specifically permits the estabim@nt of naval exclusion zones, it is
equally true that no treaty prohibits them eith&his is not surprising in light of the fact that

“the laws of naval warfare have repeatedly escalpedib of drafters” and thus it “merits no

! Mallison, p. 95.

2 Although Article 38 of the ICJ Statute is phrasederms of the function of the ICJ, it is genéral
recognised as a complete statement of the soufdetemational law. Brownlie, p. 5 and footnote 4

therein.

This article provides that decisions of the I@d hinding only between the parties in respecthef t
particular case.
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amazement that the concept of war zones is omm@rakfsom conventional texts.” The
following brief survey of conventions governing a&warfare thus touches upon issues
bearing some relevance to the subject matter, @gthoone are directly on point.

The “Preliminary Provision” of the 1909 London Deawltiort indicates that the rules
set forth in that convention “correspond in substawith the generally recognized principles
of international law.® As will be discussed in Chapters 5 and 7, sevamwisions of the
1909 London Declaration, such as those concerrockade and the law of priZeare useful
to the discussion of the establishment of NEZdhaalgh their relevance is limited for a
number of reasons. There was no discussion ofisixel zones or related concepts during the
diplomatic conference that produced the 1930 LonbNawal Treaty. The 1936 London
Protocol (which supplanted the 1930 London Navagly) concerned submarine warfare and
places a premium on humanitarian concétnsAlthough there is some dispute as to the
continuing validity of the 1936 London Protocol widhstanding the fact that it remains in
force, the International Military Tribunal at Nuréerg placed considerable emphasis on its
provisions in dealing with Admirals Karl Donitz akdich Rader, as discussed below.

Turning briefly to treaties governing peaceful uséshe high seas, Article 2 of the
1958 High Seas Convention and Article 87 of the2lB®S Convention provide that freedom
of the seas include the freedoms of navigation awerflight. These provisions also
specifically indicate, however, that these treaties subject to other applicable rules of
international law, which “leaves the backdoor openth respect to the legality of NEZS.
This reference to other applicable rules includesegal principles, such as thex specialis

principle, as well as specific substantive rules;luding belligerent rights that would

4 Politakis, pp. 122-123. Politakis writes, “comfglation on the subject ... resembles blind man’$f8lu

Ibid., p. 122.
° 1909 London Declaration, Articles 1-21.
Ibid., Preliminary Provision.
! Ibid., Chapter I, Articles 1-21.

In particular, ibid., Chapter Il (Unneutral Sem), Articles 45-47 and Chapter IV (Destruction of
Neutral Prizes), Articles 48-54.

Fenrick, p. 99.
“Its significance rests in the hierarchy of vaubat the Protocol announces, in making the safety
innocent people a prime consideration, and comstrgithe operational necessities to bow before such

an imperative of humanitarian concern.” Politakis128.

Hn Pocar, pp. 221-222.
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otherwise infringe upon the freedom of the se&s liisit and search. On the basis of the
Donitz Judgement (discussed below), Fenrick concludess thea “invocation of exclusion
zones directed against enemy merchant shippinggenaral war in certain circumstances” is
among the belligerent rights constituting the specialisthat prevails over thiex generalis

of freedom of the seds.

Of course, the United Nations Charter, as a treafgo plays an important role in
determining the legality of the establishment ofadEalthough it is applicable only to those
zones established after World War I1. Article 2¢4the Charter prohibits the threat or use of
force against the territorial integrity or politicadependence of any State, although Article
51 of the Charter specifically preserves the righitsStates to use armed force in self-
defence? As discussed in Chapter 6, any exercise of tijiet 0f self-defence must still be
consistent with the principles of military necegsand proportionality. The General
Assembly’s Definition of Aggressichis silent as to the issue of NEZsand is of limited
value because it is not binding as a matter of (ather than perhaps being evidence of
custom).

Based on this analysis, the law of naval warfareedlected by the relevant treaties
provides neither a legal basis for, nor a protobitof, the establishment and use of NEZs,
provided that the NEZ otherwise complies with teguirements of the Charter of the United

Nations.

[1l. Custom

International custom, as a source of law undeickrt38 of the ICJ Statute, requires
State practicé andopinio juris. Of the traditional sources of international lastom is the

most important source of the law governing NEZshe Bcale and scope of the recently

12 Fenrick, pp. 114-115.
13 The use of force is also permitted if taken parguo a Chapter VIl authorisation by the U.N. Sigu
Council or as part of an enforcement action withinegional arrangement undertaken in accordance
with Article 53.

4 UN Doc. A/9631 (14 December 1974) (General Asdgilefinition of Aggression Resolution).
B This resolution does categorise blockades aglsts of aggression. Nevertheless, NEZs aredlpic
more limited than blockades and are usually esthgtl on the high seas, although NEZs certainly have
the potential to cause great loss of life and {phg.

16 Brownlie identifies three elements of State pcactduration, uniformity or consistency of the giee,
and the generality of the practice. Brownlie, 8.
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published ICRC Customary IHL Study demonstratesdifiéculties of identifying rules of
customary international law and it is perhapsngllihat the editors of that monumental work
chose to avoid dealing with the customary rulesliegiple exclusively to naval warfaté.
With respect to NEZs, custom is by far the mostarngmt source of international law. As the
preceding makes clear, there are many importanhpbes of State practice relating to NEZs.
Moreover, the military manuals of the world’'s leaglimaritime powers—while not sources
of international law in and of themselves—contaiscdssions of NEZs and provide strong
indicia of theopinio juris of these States. For this reason, the discusstmw draws heavily
on a number of provisions from these military mdsua

Of course, the law applicable in NEZs necessarirgriaps with other areas of
customary international law, given the environmentwhich naval warfare is condutced.
There is no doubt that customary international legognises freedom of navigation, but what
about a customary right to establish NEZs? WhikgeS supporting such a customary rule
rely on the principles of self-defendex specialisand freedom of the seas in establishing
operational zones, neutrals rely on the latterggple in arguing that such zones interfere with
their freedom of navigatiolf. Consequently, because the notion of freedom wfgaton
supports both sides of the argument, due regard brugiven to the rights of neutrals to
pursue legitimate use of the sea in determiningthdrezones are lawful or nét.

As is clear from the Chapter 2, zones of varigyes$ were used extensively during
both World War | and World War II. As will be digssed in section Vlinfra, commentators
generally took the view that the zones establishethe First World War had no basis in
customary international law, but were divided aswtbether custom could support the
establishment of similar zones in the Second WMfld. With the exception of the Falklands
and Iran-lraqg Wars, the post-World War Il practafeestablishing exclusion zones during
naval conflict is not extensive, primarily becatBere have been relatively few conflicts at
sea during this period and the few conflicts thratehoccurred have been relatively limited in
scop€? Certainly those States that have established Ni&X®, during the course of the

r In declining to do so, however, they explicitgferred to the fact that the San Remo Manual ptesen

“major restatement” of the “customary law applieabd naval warfare.” See ICRC Customary IHL
Study, Vol. 1, Introduction, p. XXX.
18 Regarding this conundrum in the context of weaptsting that involves closing off areas of thghhi
seas, see Brownlie, p. 225, footnote 13 and thecssuited therein.

1 San Remo Manual, para. 106(c).

20 There are, of course, significant differencesvieen the impacts on commercial shipping as a re$ult

the zones employed in the Falklands War and thelhsg War. This is primarily the result of thecfa
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establishment of those zones, expressed the opthatntheir course of action was legally
justified, typically relying on the right of selfefence’

As noted in the Introduction, military manuals,haligh not binding on courts or
tribunals, may be evidence of customary internatidaw, and may be particularly important
in determiningopinio juris?> Consequently, although military manuals are tethnically
speaking, sources of the law, they are neverthéigssrtant for the present analysis. This is
particularly the case with respect to military malswof the major sea-going powers, since the
establishment and use of NEZs specially affectitierests of those Stat&s.As the ICJ
recognised in th&lorth Sea Continental Shelf Casepecial attention should be paid to the
practice of those States which are most affecteanbgmerging rule. In determining whether
this practice evidences a new rule of custom, dicethat this State practice is “both extensive
and virtually uniform® would be probative of the issue, notwithstandihg fact that a
majority of the world’s States have not pronounoedhe issue on the issue of NEZs.

A survey of publicly available military manuals ¢hparticularly those of maritime
powers) supports the proposition that customamgringtional law permits the establishment
of naval exclusion zones, although all of the mésmiraicate that the right to establish NEZs

is qualified.

that the waters around the Falklands are far frajonsea lanes of communication, while the Iramtira

War was fought in one of the world’s busiest shigpareas.
2 See, for example, UN Doc. S/14963 (1982) (repdrih “United Kingdom Materials on International
Law 1982, 53 British YBIL(1983), p. 539) the statement of the British Gawegnt to the Security
Council on 9 April 1982 concerning the establishingfnthe maritime exclusion zone in the Falklands
War. In that document, the British Government desethat the MEZ was established in conformity
with Article 51 of the UN Charter. The British Gawiment noted that the MEZ “falls short of the
concept of blockade as understood in internatitenal” See UN Doc. S/14964 (1982), (reprinted in
“United Kingdom Materials on International Law 19883 British YBIL (1983), pp. 539-540). The
British Government also justified the establishmefnthe MEZ on the grounds of its “inherent riglit o
self-defence” without reference to Article 51 oEtbUN Charter. See, for example, UN Doc. S/14988
(1982) (reprinted in “United Kingdom Materials ontérnational Law 1982, 53 British YBI(1983),
p. 540). It does not appear that the British Gorent asserted a customary right to establish NEZs
during the Falklands War.

= See Introduction, Note on Military Manuals andsRéements.

z In the context of determining whether innovattweaty provisions had become binding as customary
international law, the ICJ has placed particulaponiance on the State practice of States whose

interests are “specially affected.” See, for exlyigorth Sea Continental Shelf Caspara. 74.

2 Ibid.

% Of course, silence may denote either tacit ageeemwith the rule in question or may be indicatbiea

lack of interest in the issue presented.
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The 1995 U.S. Navy Commander's Handbook distingssbetween “belligerent
control of the immediate area of naval operatioast exclusion or war zoné&s. This
publication cites Tucker for support of the notibat the NEZs of World Wars | and Il were
based on the right of reprisal against allegedwinibacts of the enemy and were used “to
justify the exercise of control over, or capturel aestruction of, neutral vessels not otherwise
permitted by rules of naval warfar&.”"Notwithstanding that this statement acknowledbes
such zones were used to justify acts “not otherwpsemitted,” the 1995 U.S. Navy
Commander’s Handbook supports in principle thebdistament of NEZs:

Exclusion or war zones established by belligerentee context of
limited warfare that has characterized post-WorldarWl

belligerency at sea, have been justified, at lgastpart, as
reasonable, albeit coercive, measures to contanggographic
area of the conflict or to keep neutral shippingaagafe distance
from actual or potential hostilities. To the extéimat such zones
serve to warn neutral vessels and aircraft awasn flelligerent
activities and thereby reduce their exposure tétatmil damage
and incidental injury, and to the extent that thdg not

unreasonably interfere with legitimate neutral canee, they are
undoubtedly lawfuf?

Given its extensive use of exclusion zones in thi&l&nds War, the U.K. Manual is
particularly instructive. It is somewhat surprisirtherefore, that the U.K. Manual makes
scant reference to its own practice with respecNiEZs—and then in the chapter on air,
rather than naval, operatiofis.With respect to naval warfare, the U.K. Manuabatd the
approach taken by the San Remo Manual and desdiB&s under the general heading,

% 1995 U.S. Navy Commander’s Handbook, para. 7.89%. Regarding the notion of “belligerent
control of the immediate area of naval operatiosgg ibid., paras. 7.8 and 7.8.1, pp. 394-395. The
right of belligerents to control neutral vessels aircraft in the immediate vicinity of naval optoas
is a customary right. See San Remo Manual, p&&. Hxplanation, para. 108.1; and Tucker, pp. 299-
300.

2 1995 U.S. Navy Commander’'s Handbook, para. 7.895, citing to Tucker, pp. 301-17. See also
Tucker, pp. 301-302 (and footnote 44 therein), ihiclw Tucker takes the view that although the
belligerents relied on reprisals to establish zahaing the early part of World War Il, by the atosf
that war, justifying such zones on the basis ofrisafs was not necessary and took on a rather
“perfunctory character.” Regarding British replsauring the naval conflict in the early years of
World War 1l, see Kalshoven, Belligerent Reprisl®71), pp. 115-160. See also the Note on
Belligerent Reprisals, in Chapter 6.

2 1995 U.S. Navy Commander’s Handbook, para. 7.9395. Regarding the qualifier concerning
unreasonable interference with legitimate neutvahmerce, see Chapter 5.

29 In the chapter on air operations, the U.K. Manbas a sub-section on “war zones restrictions”

(paragraphs 12.58-12.12.58.2), and in footnote f7@hat discussion, reference is made to British

practice in the Falklands War and the TEZ. The .UM&nual states, “The zone was imposed in

exercise of the right to self-defence recognisedtiy51 of the UN Charter.”
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“Security Zones* According to the U.K. Manual, zones may be esthbld either as a
defensive measure or as a means of restrictingebgraphical extent of the area of armed
conflict, although the manual specifically noteatthelligerents establishing zones remain
duty-bound to respect the “legitimate uses of d#fiareas of the se&.” Under the general
rubric of security zones, the U.K. Manual specificaefers to “maritime exclusion zones”
and “total exclusion zones,” providing that botpeg are “legitimate means of exercising the
rights of self-defence and other rights enjoyedeundternational law® Such zones, which
are an “exceptional measure” are subject to celiaitations, which are drawn directly from
the San Remo Manudl.

Other manuals also draw heavily on the San Remaulllawith the Canadian Manual
virtually adopting verbatim the language of that manual concerning exclusioneg’
Similarly, the Australian Manual basically trackeetSan Remo formulation, but sets forth
three “operational advantages” in declaring NEZ3hese advantages are: a likely reduction
in the number of vessels entering the area, fatilig rapid identification of vessels that do
enter the zone; simplification of the issuance imerpretation of ROE; and limitation of the
geographical spread of the conffitt.

The German Manual utilises the term, “maritime legion zone” and defines such
zones as “a distinct area of the sea and the agsabove in which a party to the conflict
exercises extensive rights of control and prohiddsess to ships and aircraft.’Moreover, a

distinction is made between static and movable g&nédopting the approach taken by the

% U.K. Manual, paras. 13.77-13.80.
3 Ibid., para. 13.77. This provision is adoptezhfrSan Remo Manual, para. 105. At the same tinee, t
U.K. Manual specifically acknowledges the “custoynbelligerent right to control neutral vessels and
aircraft in the immediate vicinity of naval opemts.” U.K. Manual, para. 13.80, citing to San Remo
Manual, para. 108.

32 U.K. Manual, para. 13.77.1.

8 U.K. Manual, para. 13.78. These limitations @r@wvn from San Remo Manual, para. 106 and are set
forth in section Vljnfra.

3 Canadian Manual, paras. 852-855. The San Renrmudidormulation is set forth in section \ifra.

= Australian Manual, paras. 8.15-8.18.

36 Ibid., para. 8.18.

87 German Manual, para. 1048.

8 Ibid. Static zones are three-dimensional aressgdated by discrete co-ordinates, whereas movable
zones comprise the three-dimensional area arouwval paits, with the area of the zone moving as the

naval unit moves. Ibid. Movable zones are alsmAmas “defence bubbles.” Ibid., para. 1048.3.
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San Remo Manual, the commentary to the German Mamdiaates that the establishment of
NEZs is “not yet a method of naval warfare gengraltcepted by international law,” but
NEZs were included in the manual “as a contributionthe progressive development of
international law.” Like the other manuals, the German Manual seth f@ertain conditions
that must be met if the zone is to be I€§al.

The Interim New Zealand Manual states that “a datggnstatement that exclusion
zones are legally acceptable or unacceptable woeldhaccurate?® Rather, this Manual
proposes a case-by-case approach, even settitgdoestions to be posed in assessing the
legality of the proposed zorie.

1. What is the purpose of the zone?
2. Who or what is excluded from the zone?

3. What is the sanction imposed on vessels orairentering the
zone without its permission?

Where is the zone located?
How large an area does the zone occupy?

For how long is the zone established?

N o g k&

To what extent are neutral States and theirpghgpaffected by
compliance with the requirements of the State distdabg the
zone?®

The Interim New Zealand Manual goes on to state zbaes that are established for a brief
period of time, in relatively limited areas of tsea and which are located away from
established shipping routes are more likely to besiered legal than those of longer
duration over wider areas of the oceans and whiclrpass shipping rout&s.This manual
also stresses that the decision to establish dostaw zone must be made at the “government

level,” precluding naval commanders from ordering éstablishment of such zories.

% Ibid., para. 1049.1.

4 Ibid., paras. 1049-1050.

4 Interim New Zealand Manual, para. 705.4.

42 These questions are discussed in greater detdieiConclusion. The Interim New Zealand is sik

to the weight to be afforded to each of these sstendering it impossible to determine which festo
are the most relevant to determining the legalitg particular zone.

43 Interim New Zealand Manual, para. 705.4.
a4 Ibid., para. 705.4, footnote 6 therein.

45 Ibid.
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Given that it is nearly 40 years old, the SovietrMal, does not discuss NEZs in great
detail, although it is worth noting that a relatiw@eutral tone is taken with respect to the
NEZs established in both the First and Second Wdis?® The Soviet Union took a more
critical approach to naval zones in the seconddfatfie 28' Century, describing a number of
naval actions as illegal,” including the U.S. bladke of the Korean Peninsula, British and
French naval operations in the eastern Mediterraraeal Red Seas during the Suez Crisis,
and U.S. declarations of waters to a distance 6frides from the Vietnamese coast to be a
combat ared&. It should also be noted that during the Falklakidar, the Soviet Union
protested (but apparently observed) the establishnoé the British TEZ, but not the
Argentine MZ?®

Based on the above survey, the fact that mosteofitanuals refer to a customary right
to establish NEZs, and that none of the manualsifsgaly oppose the creation of exclusion
zones, it appears that customary internationaldapports the establishment of such zones,
provided that certain criteria are ni&t. Exclusion zones present special and obvious
challenges for neutral merchant vessels exercisggdom of navigation. For this reason,
special attention should be given to those promisithat relate specifically to notification of
the zone for the safety of all mariners and neuichant shipping.

The general rule, of course, is that the establkstinof such a zone does not relieve
the proclaiming belligerent of the obligation tdreén from attacking vessels and aircraft that

are not otherwise lawful targétaind the same body of law applies both inside artsiade the

4 The Soviet Manual does not criticise any of tedigerent zones established in World War | anchwit

respect to World War I, it mentions only the U:Batrol zone” established in the April 1941 in the
North Atlantic and the U.S. “special submarine &jria the Pacific Ocean. This manual is completely
silent as to German war zones in World War Il ie #ection of the manual dealing with theatres of
combat for naval warfare. See Soviet Manual, 4F-419.

4 Soviet Manual, pp. 418-419.

8 See Walker Tanker War, p. 465, footnote 556 &wedsburces cited therein. See also Goldie, pp. 173
174, 181 (noting that the Soviet Union was the @tigte to protest the British TEZ); Howard S. Levie
“The Falklands Crisis and the Law of War,” in AlbemR. Coll and Anthony C. Arends, eds., The
Falklands War: Lessons for Strategy, Diplomacy bwernational Law(1985) p. 64 at p. 66.

49 There have been modern instances, however, v8tates have protested the establishment of NEZs,

such as the position taken by the Soviet Unionrotgsting the TEZ established around the Falkland
Islands by the United Kingdom on 28 April 1982 lfaligh they did not protest the Argentine MZ
announced earlier that month). See Walker Tankar, \ft. 465, footnote 556 and the sources cited
therein.
%0 1995 U.S. Navy Commander’'s Handbook, para. 7.8, Wanual, para. 13.77; Canadian Manual, para.
852(2); ICRC Model Manual, para. 1711.1; San Renamil, paras. 105-108.

Mundis 115



Chapter Three: The Legal Requirements of Navalusieh Zones

zone3' The Canadian Manual specifies that the pracéffatt of NEZs is to “warn shipping
that hostilities are taking place and that them gseater risk if entry into the zone occu¥s.”
The customary belligerent right to control neutraésels and aircraft in the immediate

vicinity of naval operations is not affected byheit the law of blockade or the law of NEZs.
The U.S. Navy Commander’s Handbok describes the dfja belligerent to exercise control
over neutral vessels and aircraft within the imragglarea of naval operations as:

[A] limited and transient claim ... based on a bdtignt’s right to

attack and destroy its enemy, its right to defetselfi without

suffering from neutral interference, and its rigbt ensure the
security of its force§.

Similarly, the establishment of a zone does noftclpoe naval operations from being

conductedutsideof the zone®

A. Public Declarations and Notifications of the Exlusion Zone

The San Remo Manual and those military manualgifpaly addressing NEZs
require States establishing such zones to publigglare and notify the international
community that a zone has been establiShedThe declaration must include the
commencement date and duration of the zone, tratidmcand extent of the zone and any
specific restrictions imposed.The commentary to the German Manual states:

A grace period sufficient for all interested vessahd aircraft to
leave the area covered by a proclamation is asigsisior a zone’s

51 U.K. Manual, para. 13.78(a); Canadian Manualap8563(1)(a); San Remo Manual, paras. 105-106(a).

52 Canadian Manual, para. 853(1)(a). See also |GR®Gel Manual, para. 1711.2 (“a limited exclusion
zone can be useful to indicate a danger area toateshipping”).

3 U.K. Manual, para. 13.80; ICRC Model Manual, pa&@ll; San Remo Manual, para. 108. See also
1995 U.S. Navy Commander’s Handbook, paras. 781;7Interim New Zealand Manual, para. 704;
Tucker, pp. 300-301.

>4 1995 U.S. Navy Commander’s Handbook, para. 8dnbte 144.
s Canadian Manual, para. 855; Interim New Zealamohil, para. 705(5).
%6 U.K. Manual, paras. 13.77.1, 13.78(d); Canadiand&l, para. 853.1(e); German Manual, para. 1049;

ICRC Model Manual, para. 1711.2. The German Malsgd specifies that if the NEZ is divided into
sub-zones, the notification requirement includeshbligation to “define the extent of restrictionsda
the boundaries of each individual sub-zone.” Ibiflee also San Remo Manual, para. 106(e). The
notification should be made via diplomatic channalsd through the appropriate international
organisations, including the IMO and the ICAO. $®mo Manual, Explanation, para. 106.6.

57 San Remo Manual, para. 106(e).
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legality as the official notification of its commeement, duration,
location and extent, and the restrictions impd&ed.

No other manual includes this requirement, althoagha practical matter, it seems entirely
reasonable. There is no requirement that the ledialy State declare the enforcement
measures that it intends to apply within the NEEhaugh the drafters of the San Remo

Manual discussed this isstie.

B. Due Regard for the Rights of Neutrals to Legitimate Uses of the Seas

In the event that a belligerent opts to estakdisiNEZ, due regard must be given to
the “rights of neutral States to legitimate useshefseas? including the right to fish and to

use submarine cables and pipeliftes.

C. Safe Passage Through Exclusion Zones under CeineCircumstances

The State establishing the zone must ensure sefeage through the zone in two
situations: (1) where the “geographical extenthef zone significantly impedes free and safe
access to the ports and coasts of a neutral Staded (2) when normal navigation routes are
affected,” except when it is not possible to dodse to military requirements. It follows
from this requirement that the geographic and teaimrope of the NEZ must be considered
in conjunction with the restrictive and enforcemergasures and the self-defence rights of the
establishing belligerent. As the commentary toS3he Remo Manual states:

Zones located in isolated areas far from normgbshg routes,
such as those used in the Falklands, are lessy liteelraise

objections than zones on major shipping routes ssdfose in the
Persian Arabian Gulf. Zones occupying relativatyali areas or

%8 German Manual, paras. 1049, 1049.4.

%9 San Remo Manual, Explanation, para. 106.3. Rrepis of the idea that enforcement measures be
declared argued that such publication would enhahee“legitimacy of the zonal concept.” Ibid.
Opponents argued that States would not accept hligation to declare such enforcement measures,
since to do so would be akin to publishing its sudé engagement. Ibid.

60 U.K. Manual, para. 13.77; San Remo Manual, pd@s, 106(c).

61 San Remo Manual, Explanation, para. 106.4.

62 U.K. Manual, para. 13.78(c)(1); Canadian Manuyadra. 853.1(d)(1); San Remo Manual, para.
106(d)(i).

&3 U.K. Manual, para. 13.78(c)(2); Canadian Manyzdra. 853.1(d)(2); San Remo Manual, para.
106(d)(ii).
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established for relatively brief periods are moikelly than the
converse to be considered acceptéble.

This provision is designed to ensure that thenmeaiences and risks faced by neutral
merchant vessels is minimised. To this end, angsmes taken by neutrals to comply with
the requirements of a belligerent vis-a-vis NEZsstmot be construed as a harmful act to the
opposing belligererff. This rule must be construed narrowly and is kahito those measures
that are essential for safe passage through the. zéior example, the San Remo Manual
indicates that to require neutral merchant vedsetgavel through the zone under convoy of
belligerent warships would be impermissible sirttat tould be considered by the opposing
belligerent as an act of resistance to visit arafcde rendering the neutral merchant vessels

liable to attack on sight.

IV. General Principles

Paragraph 1(c) of Article 38 of the ICJ Statutseasially refers to evidentiary,
procedural and interpretative rufds.Applying this conception of “general principlesiie
right to establish NEZs is clearlyot a general principle of law. Brownlie, howeversal
refers to “general principles @iternationallaw,”® which he argues may refer to:

[R]ules of customary law, to general principleday as in Article
38(1)(c), or to logical propositions resulting frorudicial

reasoning on the basis of existing pieces of iational law and
analogies?

o4 San Remo Manual, Explanation, para. 106.2. Wisipect to the Falklands War, the commentary states

that the 200-mile zone established by Argentinaiagicthe islands was “probably adequate,” while its
declaration that the entire South Atlantic was a wane was “ disproportionate to its defence
requirements and would affect shipping unconnectétt the conflict.” Ibid. See also German
Manual, para. 1049.2.
65 U.K. Manual, para. 13.79; Canadian Manual, p88; San Remo Manual, para. 107, Explanation,
para. 107.1.

66 San Remo Manual, Explanation, para. 107.2.

67 Brownlie asserts that “the most frequent and essftll use of domestic law analogies has beenein th
field of evidence, procedure, and jurisdictionaksfions.” Brownlie, p. 18. See also ibid., p. 16:
“What has happened is that international triburtelse employed elements of legal reasoning and
private law analogies in order to make the law afions a viable system for application in a judicia

process.”
68 Ibid., p. 18 émphasisdded).
69 Ibid.
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Although Brownlie concedes that the principles ulyileg examples of general principles
may be traced to state practice, “they are primatistractions from a mass of rules and have
been so long and so generally accepted as to benger directly connected with state
practice.” Brownlie goes on to set forth several examplesgeheral principles of
international law, including freedom of navigatiomhich is a general principle applicable
both in time of peace and during armed conflictes’*

Some writers take the notion that freedom of tkassis a general principle of
international law even further, asserting thatdima of the seas is a peremptory nornmjusr
cogens? Among the commentators taking this view are Féancé® and Frowein? Thus,
freedom of the seas may be considered as a ggmaraible (if notjus cogeny and as noted
above in the context of the customary nature cddoen of the seas, this principle can cut
both ways with respect to the legality of estaliighNEZs. Guggenheim, for example, takes
the position that zones are contrary to the priecigf freedom of the seaswhile others
argue that it is the principle of freedom of thasé¢hat underlies the right of belligerents to

establish such zonés.

V. Judicial Decisions

By the terms of Article 38 of the ICJ statute,ipial decisions are subsidiary means of
determining international law, a characterisatibattshould not be exaggerated, since a

“coherent body of jurisprudence will naturally haweportant consequences for the laWw.”

& Ibid., pp. 18-19.

n SeeCorfu ChannelCase, p. 30; andlilitary And Paramilitary Activitiespara. 214.

2 See Vienna Convention on the Law of Treaties cheti53 (“[A] peremptory norm of general
international law is a norm accepted and recogriisetthe international community of States as a whol
as a norm from which no derogation is permitted &whith can be modified only by a subsequent norm
of general international law having the same chardy See also Maurizio Ragazzi, The Concept of
International ObligationErga OmnegClarendon Press, 1997).

& Fitzmaurice reaches this conclusion on the grsuhdt the sea i®s communis This position was set

forth in Fitzmaurice’s capacity as SpecRbpporteurfor the Vienna Convention on the Law of
Treaties. See Third Report on the Law of Treatit¢, Doc. A/CN.4/115.
" Jochen Abr. Frowein,Jus Cogen$ Encyclopedia of Public International LawR. Bernhardt (ed.),
Instalment 7 (1984), p. 329.

& Il Guggenheim, Traité de Driot international galfiGeneva, 1954), p. 348.

" See, for example, the arguments set forth by Rppa221-222.

” Brownlie, p. 19.
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There is only one international judicial decisiafdeessing the issue of NEZs directly: that
portion of the Judgement of the IMT dealing withmidal Karl Donitz and his alleged role in
the German unrestricted submarine warfare campaigiVorld War 11”® There are a few
other cases, including those concerning the taetigsloyed by the German Navy in the First
and Second World Wars and the ICdrfu ChannelMilitary and Paramilitary Activitiesand
Oil Platformscases, that deal with issues relating to the pteaspic and these cases will be
briefly discussed.

Under the IMT Indictment, Admiral Karl Donitz washarged with three counts,
namely, being a member of the common plan or coaspito commit crimes against peace,
war crimes and crimes against humanity; crimesregqieace; and war crim&sDonitz was
charged with waging unrestricted submarine war€anmgtrary to the 1936 London Protoédl.
Donitz was convicted of two counts, crimes agaipsace and war crimes, the latter
conviction being the important one for the prespuatposes, and sentenced to ten years’
imprisonment.

In his defence, DOnitz asserted that at all times German Navy operated in
conformity with its obligations under internationklw, specifically including the 1936
London Protocot! He testified that at the commencement of the e, German Prize
Ordinance, based on the 1936 London Protocol, gexkiGerman submarine operations.
Pursuant to these regulations, he had orderedubimarines to attack all merchant vessels in
convoy, those merchant vessels that refused tosttipose merchant vessels that used their
radio upon sighting a submariffe He also successfully demonstrated that by Octtbas,
British merchant vessels were being armed and gad/onder armed escort, were radioing

information concerning the locations of German sabines, and were attacking such boats

8 Nirnberg Proceedings, Vol. XXII, pp. 556-56Dnitz Judgement”) (the full text of the entire IMT
Judgement is also printed in ibid., Volume I). AdxhErich Rader faced the same charges as Ddnitz
(at least through the period up to the Rader'ssigament as Admiral Inspector of the Navy on 30
January 1943), but with respect to the issue of $yEze tribunal adopted the same findings thatitien
with respect to Donitz. Thus, that portion of thelgement relating to Rader (ibid., Volume XXII,. pp
561-563) does not add anything particularly helpduhe present analysis.

& Indictment, Trial of the Major War Criminals Beéothe International Military Tribunal, Volume Ipp

27-79.

80 DénitzJudgement, p. 557.

81 Ibid.

82 Ibid.
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on sight®® These factors all made it extremely difficult the German submarine forces to
comply with the 1936 London Protoc6l.Moreover, the fact that the Royal Navy had issued
orders to sink all vessels in the Skagerrak and the U.S. Navy pursued unrestricted
submarine warfare in the Pacific were also estiabtisby the defence, in the form of written
interrogatories from U.S. Admiral Chester Ninfitz.On the basis of these findings, Donitz
was acquitted by the IMT of the charges relatingitoestricted submarine warfafe.The
judges were of the view that the general practfd@e belligerents in incorporating merchant
vessels into the war effort provided sufficientignds for acquitting Dénitz and although they
clearly had an opportunity to do so, the judgesdea the issue of determining whether the
1936 London Protocol was compatible with the sigkiri neutral merchant vessels used in a
manner that was “functionally indistinguishable nirothe use of belligerent merchant
shipping.™

However, the IMT went on to convict DOnitz of sinfg neutral merchant vessels in
the “operational zones? The operative paragraph of the IMT Judgemenéstat

[T]he proclamation of operational zones and th&ismn of neutral
merchant vessels which enter those zones presenliffeaent
question. This practice was employed in the wat3#4-1918 by
Germany and adopted in retaliation by Great BritairThe
Washington Conference of 1922, the London Navale@grent of
1930 and the Protocol of 1936 were entered intch wiill

knowledge that such zones had been employed imiat Yet the
Protocol made no exception for operational zon&ke order of
Donitz to sink neutral ships without warning whesurid within
these zones was, in the opinion of the Tribunakrdfore a
violation of the Protocd®

As noted by Fenrick: “This portion of the judgemeppears to accept the legitimacy of
exclusion zones for belligerent merchant vessetieugertain circumstances but to prohibit

such zones when they affect neutral merchant \@%8eBecause the 1936 London Protocol

8 Ibid., p. 558.

84 Busuttil, p. 160.

8 DénitzJudgement, p. 559 ambnitzDocument 100.

8 DénitzJudgement, p. 559.

87 Fenrick, p. 102.

8 DénitzJudgement, pp. 558-559.

89 Ibid., p. 558.

% Fenrick, p. 104. Fenrick goes on to criticisetpaf this decision. See ibid., pp. 104-105. (In
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does not explicitly refer to exclusion zones, ahdstdoes not distinguish between ships
inside or outside of such zones, one commenta®ubacribed the reasoning of the Tribunal
as “faulty,” insofar as it found all attacks on tral ships within exclusion zones to be a
violation of the Protocdt.

During the course of the proceedings, Flottenecitranzbihler, counsel for Donitz,
was asked by the IMT President if the legality gfemtional zones—like blockades—
depended at least in part on their effectivendss, is, the power of the declaring State to
enforce such zonés.Kranzbuhler argued that:

In contrast to the blockade zone in a classicabesemhere full

effect is necessary, the operational zone onlyigesvfor practical
endangering through continuous combat actténs.

As the following exchange demonstrates, Donitzyput defence that once such zones were
declared, the ability of the belligerent to contmlents in that zone—particularly if the
operational zone consisted of mines—was uncertain:

THE PRESIDENT: Do you mean, then, that you arergpshe

power of the state to declare a certain zone agpamational zone

not upon the power of the state to enforce its rerile that zone,
but upon the possibility of danger in that zone?

FLOTTENRICHTER KRANZBUHLER: Yes.

THE PRESIDENT: You say it depends on the possybibif
danger in the zone?

FLOTTENRICHTER KRANZBUHLER: | would not say the
possibility of danger, Mr. President, but the piubty of danger,
and the impossibility for the belligerent to prdteeutral shipping
against this danger.

distinguishing between neutral and belligerent mant vessels, the IMT “ignores the fact that in a
general war many neutral vessels will be engagéxhivsporting cargoes in support of one belligésent
war effort and will, therefore, be functionally istinguishable from belligerent merchant vessels.”
Ibid., p. 104.)
o Busuttil, p. 162. See also Mallison, pp. 81-Bdwhich he is also critical of this aspect of théT
Judgement. See also Telford Taylor, The AnatomthefNuremberg Trialgop. 592-594 concerning
the drafting of this portion of the IMT Judgement.

92 Dénitz Trial, pp. 332-334.

% Ibid., pp. 332-333.
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THE PRESIDENT: May | ask you what other legal bdkire is
for the theory you are putting forward, other thha adoption of
the blockade?

FLOTTENRICHTER KRANZBUHLER: | am referring as a
legal basis especially to the practice of the fivstrld War, and the
statements made by experts after the first World,\&ad also to
the generally recognized rules about mined ar@as mined areas
actually in this war proved to be operational zomdgre every
means of sea warfare was used to sink without wgffi

The IMT judges did not accept this line of argumésdding Mallison to conclude:

The questions, therefore, appear to indicate tuligial agreement
with the prosecution claim that the legal requiratee of

enforcement or control could not be met by a “papeler” and

submarine enforcemetit.

Similarly, Fenrick has written:

The Tribunal apparently considered that the rightdeclare an
exclusion zone should depend upon the power toremfine zone
or make it effective. It appears to have conclutleat, as with
traditional blockades, exclusion zones must bereefbby surface
warships rather than by submarines alone. It wapersuaded by
Kranzbuhler's argument that all that was necesarg legitimate
zone was a declaration plus the probability of @ang neutral
shipping from any form of attack together with tingpossibility

for operational reasons of the belligerent dectprine zone to
protect neutral shipping in the zofie.

In conclusion, thédnitz Judgement may be read to mean “maritime exclusioes

are probably not illegal if measures taken thetieeeiserve purely defensive purposes or are

directed solely at enemy military objectivés.’Such zones, like naval blockades, must meet

the test of effectivene¥sand as Fenrick notes, the decision “appears tepaoexclusion

94

95

96

97

98

Ibid., pp. 333-334. Of this colloquy, Mallisorrites, “Unfortunately, Kranzbihler did not respaiad
the express statements in the questions and deratenteir juridical inadequacy.” Mallison, p. 84.

Mallison, pp. 83-84. Historically, blockadesKkaw sufficient naval power to ensure legal effeetiess
were said to be established under a “paper orderkfown simply as a “paper blockade”) and hence
the reference to “paper order.” See Hall, pp. 198-

Fenrick, pp. 104-105, citing tBo6nitz Trial, pp. 332-334. Fenrick also cites to tH& edition of
Colombos, who wrote that “any declaration of wane® by a belligerent is unlawful unless supported
by naval forces sufficient to ensure the effecteatrol of his regulations within the declared aofa
belligerent operations.” C.J. Colombos, The Ira¢ional Law of the Sea™ rev. ed., London, 1961, p.
466, cited in Fenrick, p. 107.

German Manual, para. 1049.

Several military manuals support this propositi&ee, for example, German Manual, para. 1049.
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zones enforced by a sink-on-sight policy directeghiast belligerent merchant shipping
incorporated into the enemy war effott.”

Although Donitz and Rader were the only two induals brought to trial for sinking
merchant vessels without warning in zones, sewetsr cases must be noted, including the
Llandovery Castlg™ Dover Castlé® Peleus® Moehlé®” andVon Ruckteschélf cases. The
Llandovery Castleand Dover Castlewere both British hospital ships torpedoed by Germ
submarines during the First World War. In thever Castlecase, the commander of the
German submarin®.C. 67 Karl Neumann, admitted sinking the hospital shipt relied
upon the defence that he was following the ordéth® German Admiralty Staff. Based on
the facts as found by the court, the accused wasitéed based on this defen€e. In the
Llandovery Castlecase, Lieutenants Dithmar and Boldt the first aedond officers of
German submarin&)-Boat 82were convicted, despite their defence of supesiders, of
firing on lifeboats carrying survivors of thdandovery Castldollowing her torpedoing by

the German submarine, resulting in an unknown nurobéatalities'®® These cases may be

% Fenrick, pp. 107-108.

100 Judgement in Cases of Lieutenants Dithmar and B&dtman Reichsgericht, 16 July 1921, reprinted
in 16 AJIL (Supplement, No. 4, October 1922), pp. 708-722afidovery Castle Judgeméntsee also
Hackworth, VI_Digest of International Lawpp. 462-463. Thelandovery Castleand theDover Castle
cases were part of the post-World War | Leipzig \WWames Trials.

101 Judgement in Case of Commander Karl Neum&erman Reichsgericht, 4 June 1921, reprintedin 1
AJIL (Supplement, No. 4, October 1922), pp. 704-70Boger Castle Judgement”); see also
Hackworth, VI Digest of International Lap. 463.

102 In re Eck and OtheréThe Peleuy British Military Court, Hamburg, 17-20 Octobe®45, reported in 1
LRTWC Case No. 1, pp. 1-21 and 13 Annual Digest BRegorts of Public International Law Cases,
1946, Case no. 108, pp. 248-250.

103 Trial of Karl-Heinz Moehle British Military Court, Hamburg, 15-16 October 4% reported in 9
LRTWC, Case No. 54, pp. 75-81 and 13 Annual Digest Reports of Public International Law Cases,
1946, Case No. 107, pp. 246-247.

104 Trial of Helmuth von RucktescheBritish Military Court, Hamburg, 5-21 May 1947eported in 9
LRTWC, Case No. 55, pp. 82-90 and 13 Annual Digest Reports of Public International Law Cases,
1946, Case no. 108, pp. 247-248.

108 The court found that this defence was valid ghtiof the fact that the German Government had
concluded that allied military hospital ships wdreing operated in violation of the 1907 Hague
Convention X and that these conclusions had beemmumicated to the allied powers. The Germans
then imposed restrictions on hospital ship traasd warned that any vessels violating these réstie
would be subject to a sink on sight policy. $mmver CastleJudgement, pp. 706-707 and Hackworth,
VI Digest of International Laypp. 460-463.

106 The captain otJ-Boat 82 First-Lieutenant Patzig, could not be locatearathe war. The superior

orders defence of Lieutenants Dithmar and Boldt vegexcted on the grounds that “killing defenceless
people in life-boats could be nothing less elseddoiteach of the lawl’landovery Castldudgement, p.
722.
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distinguished on the grounds that the survivorshef attack on thé&landovery Castlehad
been intentionally targeted following the sinkinfytbat vessel, whereas tH2over Castle
suffered only six casualties, all the result of itigal torpedo attack.

In addition to the case of Admiral Donitz befolhne tNUrnberg Tribnual, theLaconia
Order™” was the subject of three World War Il casd@hg Peleus Moehle and Von
Ruckteschellthat involved attacks upon survivors followingethinking of merchant vessels.
The PeleussndMoehlecases involved submarine commanders who ordergld gieners to
fire on survivors clinging to pieces of wreckagenfr the sunken ships, while théon
Rucktescheltase involved a German surface raider. In therlaase, the commander of the
surface raider, Helmuth von Ruckteschell, was abdingith committing a variety of offences
against allied merchant vessels, including firimgtioe targeted vessel even after that ship had
signaled her surrender, failing to make provisionthe safety of survivors despite having the
capacity to do so, and firing at survivors in libeits.

Based on his analysis of these cases, Fenrickumtett that:

Unless a deliberate effort is made to massacrevauisy it appears
that individual unit commanders are unlikely to ege themselves

to war crimes charges if they attack merchant shifthout
warning in exclusion zones in compliance with sigresrders:®

The International Military Tribunal for the Far &gthe “Tokyo Tribunal”) dealt with
Japanese submarine activities in only a cursory, &kilyough some detail was devoted to the
killing of survivors of thelean Nicoletan armed U.S. merchantmgh.

The ICJ has never ruled on the legality of excnskones, although th€orfu
Channel, Military And Paramilitary Activitiesand Oil Platforms cases dealt with issues
concerning the use of naval mines and their eféecshipping. In theCorfu Channeland
Military and Paramilitary Activitiescases, the ICJ held that states have an obligatioontify
vessels of the existence and danger of minefialdsg times of peace while reaffirming the
duty to do so during armed conflict, in accordamdth the 1907 Hague Convention VHL.

107 See Chapter 2, Section IV.A.

108 Fenrick, p. 107. The author also expresses ithe that criminal liability in cases involving ates on
merchant vessels in NEZs (excluding situations wiservivors are subsequently attacked) should only
attach to senior commanders, such as DOnitz or Rédkthat “it might be more appropriate to conside
actions occurring in exclusion zones, other thaabines of explicit and generally accepted treaty la
perhaps giving rise to state responsibility butfieoting the basis of war crimes charges.” Ibid.

109 See Mallison, pp. 142-143.

110 See Busuttil, pp. 54-54. See also ibid., p.vddere the author writes with respect to @arfu Channel
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In the Oil Platformscase, the ICJ dealt with events arising from thek&a War of the 1980s,
and specifically Iranian attacks on tBea Isle Citya Kuwaiti tanker re-flagged to the U.S.,
which was hit by a missile near Kuwait Harbour anelUSS Samuel B. Robertshich hit a
naval mine in international waters while returningm an escort mission. In response to
these attacks, and relying on the doctrine of defénce, U.S. armed forces attacked offshore
Iranian oil platforms and other complexes from whibe U.S. claimed Iran had launched the
attacks on th&ea Isle Cityand theUSS Samuel B. Roberts

The United States Second Circuit Court of Appeaisthe Amerada Hessase
concerning the sinking dflerculesby Argentina, held that “it is beyond controver$att
attacking a neutral ship in international waterstheut proper cause for suspicion or

investigation violates international law:”

VI. Writings of Publicists

As with judicial decisions, the writing of publ&tg'? is a subsidiary means of
determining the law, pursuant to the terms of Aeti88 of the ICJ Statute. This category
includes ILC draft articles and other reports \enttfor the ILC, reports prepared by other
expert groups, including the Institute of Interoatl Law and restatements, whether authored
by single or multiplerapportuersand such sources are at least as authoritativhose
written by single authors?

Unlike more general areas of international law, exen the sub-category of
international humanitarian law, the law of navahftiot poses particular problems when it
comes to reliance upon “the teachings of the mumgily qualified publicists of the various
nations.™* A comprehensive survey of the literature on the bf naval warfare by Busuttil
revealed some startling figures. His review ledhte conclusion that writers from only 27

States—predominately from North America and Europeve written on this subjett.

case that, “The Court evidently believed in 194& tHague Convention VIII remained in effect and had
not been eroded away by State practice duringibeNorld Wars.”

11 Amerada Hess. 424.

12 See Politakis, pp. 135-145, for a detailed anglg$ doctrinal writings concerning the legality war

Zones.

118 Brownlie, p. 24.

114 In general, see Busuittil, pp. 8-10.

115 Ibid., p. 9, footnotes 66-72.
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While it may not seem prudent to base conclusionsuzh a small sample, especially from a
relatively heterogeneous pool, however, Busuttijugk to point out that:

[1]t is some comfort that these publicists havenfbeen intimately

involved in the development of their national legalicies with

regard to naval warfare and so have a kind of “toueasure” of
credibility *®

Moreover, these writers tend to come from the matithat have the largest and most
significant naval forces’

There are two primary 30century restatements of the law of naval warftre,1913
Oxford Manual and the 1995 San Remo Manual, and #malysis begins with these
documents. Delegates at the Second Internatioealce® Conference in The Hague
determined that the Third Conference should incldéeussions on regulations for the
conduct of naval warfare, and as a result, thetitstof International Law prepared the 1913
Oxford Manual*® This manual does not deal specifically with NEZisice the concept of
such zones was not as developed as it would besbiordly thereaftel’® Article 50 of the
1913 Oxford Manual, however, refers to “rights loé telligerent in the zone of operations,”
and it is clear from the text of this article thatrefers to the immediate vicinity of naval
operations® Within this zone, the belligerent could restecemy vessels and preclude them
from the performance of certain tasks, such as camwation with enemy warships.
Enemy ships found to be in violation of this praerscould be forcibly driven from the zone
and would be liable to capture if it was confirmibdt the merchant vessel had communicated

information concerning the conduct of hostilitiessnemy warships?

6 ypid., p. 9.

el This also raises the issue of whether they atieggas advocates for their particular military des,
rather than simply being subjective commentatortherlaw. See ibid.

118 1913 Oxford Manual. The Third International Re@pnference was never held due to the outbreak of
World War I. See also Verri, pp. 329-341.

119 Verri, p. 331, who states that the 1913 Oxforchii “does deal with the barred zones (or war Zones
which will figure prominently in the First World W& Verri makes this comment without specifying
precisely which article of the manual he is refagrio, although it is likely that he is referrirgArticle
50.

120 1913 Oxford Manual, Art. 50 (“the zone correspiondto the actual sphere of his operations”). See
Politakis, p. 125 and footnotes 209 and 210 theteirthe effect that this phrase reflects the draft
intention to limit the applicability of this provi@n to the area of active hostilities. In his coentary to
the 1913 Oxford Manual, Verri is of the view thati8le 50 represents a “new norm.”

121 1913 Oxford Manual, Art. 50.

122 Ibid. Politakis is of the view that this provisi did not qualitatively alter the traditional lav prize:
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The San Remo Manual addresses the issue of zodds #éhe preliminary remarks to

the commentary it is noted that the participantthandrafting of the manual were split as to

the lawfulness of such zones, with some particpanaking the view that zones were

unlawful®®* The majority of the participants, however, tobk tview that “the existence of

such zones was a reality and that it was desitablievelop guidelines for then¥* The San

Remo Manual starts with the proposition that belignts are not absolved of their obligations

under international humanitarian law by establighaones that might adversely affect the

legitimate uses of the sea contained in such zZ6he$he experts noted that such zones

should be considered as an “exceptional measurg cancluded that setting forth detailed

criteria for such zones would be a progressive ldgment of the law?® These factors

include:

the applicability of the same body of law both desiand outside
the zone?’

the applicability of strict adherence to militargaessity and the
principle of proportionality concerning the extemvcation and
duration of the zon&®

ensuring due regard to the rights of neutrals toyefegitimate
uses of the sed’

provisions for the safe passage of neutral vesselsaircraft under
certain circumstancée®, and

public declarations and notifications concerning e th
commencement, duration, location and extent ofzthee, as well
as the restrictions imposed within the zéhe.

“True though it was that merchantmen would be kigdr by warning, or even by force, and eventually
would be liable to capture owing to their geograpmioximity to enemy warships and not because of
their cargo or destination, this implied, howegerariation in context rather than in means.” takis,

p. 125.

123

124 Ibid.

125

126

127

128

129

130

131

San Remo Manual, p. 181.

Ibid., para. 105, Explanation, para. 105.1.
Ibid., para. 106, Explanation, para. 106.1.
Ibid., para. 106(a).
Ibid., para. 106(b).
Ibid., para. 106(c).
Ibid., para. 106(d).

Ibid., para. 106(e).
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The fact that the experts who participated in ttedtohg of the San Remo Manual articulated
detailed criteria concerning the operation of smehes clearly indicates that they concluded
that it was legal to establish exclusion zones.
The Helsinki Principles also indicate that “Spédanes” are lawful, subject to a
number of provisos:
Subject to Principle 5.29 and without prejudicetie rights of
commanders in the zone of immediate naval opemtidhe
establishment by a belligerent of special zonessdu& confer
upon that belligerent rights in relation to neushipping which it
would not otherwise possess. In particular, thabdishment of a
special zone cannot confer upon a belligerent it to attack
neutral shipping merely on account of its preseimcéhe zone.
However, a belligerent may, as an exceptional nreasieclare
zones where neutral shipping would be particula@kposed to
risks caused by the hostilities. The extent, iocatind duration
must be made public and may not go beyond whatgsired by
military necessity, regard being paid to the pphei of
proportionality. Due regard shall also be giveritte rights of all
States to legitimate uses of the seas. Where suctone
significantly impedes free and safe access to tns f a neutral

State and the use of normal navigation routes, umesasto
facilitate safe passage shall be takén.

Although the San Remo Manual and the Helsinkiddpies support the notion that at
the end of the 20 Century, the establishment of NEZs was lawful jscbto certain
important caveats) the views of commentators eartiethe century were often to the
contrary. Because modern exclusion zones had theis in the zones connected with
unrestricted submarine warfare, and given thecgitis of this type of warfare from the
international law community, it is not surprisirfigat many writers in the first half of the 20
Century disapproved of the notion of exclusion mond@he remainder of this chapter traces
the development of legal thought concerning exolustones during the J0Century,
following a more or less chronological approach.

With respect to commentators—whether from the avgder the armed services—it
is difficult to develop an overall framework for @wsing the various positions, for several
reasons. First, the historical examples of zotlesfocus of many international legal writers,

are of only limited assistance to an area of thettat has developed in more recent conflicts.

132 Helsinki Principles, para. 3.3. Paragraph 5.&ftes the right of transit passage through matiéonal

straits, the right of archipelagic sea lanes passagd the right of innocent passage through the
territorial sea or archipelagic waters of belligese
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Second, the views of some writers have changedtover with some who were sceptical of
the notion of zones as developed during the WorldrdMaking a less hostile view in
subsequent conflicts.  Third, many writers recognibe difficulties and hazards in
commenting upon the legality of zoniesabstractg without the benefit of addressing zones
on a case-by-case basis. As a result, writers tefd to address the legality of zones often
reach conclusions that might be considered temtativhalting. Fourth, many writers analyse
NEZs from particular viewpoints, such as the lawreprisals. For these reasons, the
following discussion generally follows a chronologi approach, with deviations when
necessary to retain topical disucussions or whbee ileas of commentators are cross-
fertilised, such as when a particular zone drawsatitention of numerous authors. There has
been no overall attempt to categorise the positiaksn between those who generally oppose
zones and those who tend to support the concept.
At the outset, however, the views of a prominenitesron naval warfare, Goldie,

should be noted, since in many respects his vi@hsframe the debates that follow.

Because, for so long maritime States have stressedindamental

to their survival, the freedom of the high seadliderents’ claims

to enforce maritime excusion zones must be cagefodllanced

against the traditional and basal doctrine and thierests

interpreting it. Assertions that the power to teesuch zones has

emerged into customary international law demandrags criteria

for justifying their promulgation by warring Statekdeed, a case-

by-case approach is required. On the other handghauld be

observed that the creation of such zones has aiiserart, from

the development and deployment of new weapons, ftben

evolution of new tactics, and from the emergencee@dnomic

warfare as an important, indeed essential, weap®dhus, they

have been resorted to for the purposes of both abnaind
logistical strategie§?

Notwithstanding the fact that Goldie seems to glmasr the fact that economic warfare has
always been an important aspect of naval strategyl hus might not be characterised
properly as “emerging”), his analytical approackasind’** His emphasis on the importance
of weapons systems and tactics cannot be emphasisedh.

In the wake of World War |, the commentators adskdsspecific steps taken vis-a-vis

the various zones established by the parties toctvalict. For example, Garner forcefully

133 Goldie, p. 177.

134 This statement is also a bit odd in light of Hiscussion concerning the impact of modern economic
infrastructure on the law of blockade, in whichgmnts out how many States today are less dependent

on maritime commerce due to increasing road andimas of communication. Ibid., p. 178.
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argued that belligerents had neither a right teelportions of the high seas to navigation nor
to mine the high seas in such a way as to expaseahships to the danger of destructitn.
Garner succinctly described the state of the cuastpriaw of naval warfare at the end of the
First World War as follows:

Unquestionably the naval forces of a belligerenteha right to
engage the enemy and prey upon his commerce angvamethe
high seas. In a certain sense, therefore, thereakbof war
between two or more maritime powers automaticadigverts that
portion of the high seas which becomes a sphergnofediate
military operations into a war zone, and belligesemay formally
proclaim such waters to be a theatre of hostilities. Neutral
vessels venturing into such waters are, therefergosed to
destruction in the same way that a non-combataltigual is who
in land warfare strays into the lines which embrtee theatre of
military operations. ... But the waters embracedhini such
zones remain, as before, a portion of the high ,seasl a
belligerent probably has no greater rights of dgaoapture, or
destruction in respect to enemy or neutral vesdeeein than he
has outside the area.n short, belligerents have no right to
appropriate any portion of the high seas and cldeem to
navigation of neutral vessels, and it is very déulbivhether they
may lawfully plant mines in them in such a way @asekxpose
neutral ships to the danger of destruction whileagafully
navigating the waters theretf.

Similarly, in 1921, Hall wrote that claims by thelligerents to “control portions of the high
seas” may only be justified by “genuine necessitg for long as that necessity continugs.”
Hall also agreed with Garner that international ldid not support the notion that a
belligerent could “cover wide areas of sea withihish submarine mines may be sown
without notification, or as a substitute for theagnised rules of blockade by threatening to
sink at sight any vessel which comes within the a8

With respect to the German war zone declaratio@loflanuary 1917, Garner has
described it as being “so flagrantly contrary te taws of maritime warfare that nothing can

be said in defence of it* Likewise, concerning this German war zone and dhe

135 Garner, Vol. I, pp. 352-353.

136 Ibid. (footnote omittedemphasisadded).
187 Hall, pp. 246-247.
138 Ibid., p. 247.

139 Garner, Vol. I, p. 354.
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announced on 17 August 1940, Tucker has writtemgsié belligerent measures cannot be
regarded as conforming to the customary requiresnkid down for lawful blockades®
Tucker acknowledged that this conclusion might metessarily mean that exclusion zones
were lawful under different ground$,thus acknowledging that State practice might stppo
the adoption of such zones. Even then, howeveckduargues that belligerents may not
preclude innocent neutral traffic from using thaseithin such zones and that the declaring
State must indicate routes through the zone thatraleraffic may transit with a “reasonable
assurance of safety!” However, his analysis led him to conclude that

[I]t does not appear possible to assert that—dpam reprisals—
belligerents have at present the right to resthiet movement of
neutral vessels within vast tracts of the open seasely by
proclaiming that these areas have been rendereggdars—in one
form or another—to neutral shipping. Hence, despilligerent
practices in two wars the establishment of war gofems a
lawful measure only when taken in response to thesigtent
misconduct of an enent{?

Tucker wrote that unless one is prepared to admaita belligerent right to attack all
enemy merchant shipping without regard to the gafétpassengers and crew exists, the
proclamation of war zones involves certain legabbpgms relating to enemy shipping.

Nevertheless, he wrote:

140 Tucker, p. 298. Although he argued that theighitlong distance blockades” were lawful as reglds

Colombos agreed that the August 1940 German déiclaraf a “total blockade” violated the customary
law of blockade since the German Navy lacked tlseurces to “bar access to such a vast area, which
was, moreover, controlled by the overwhelminglyesigr British fleet.” Colombos, p. 746. Ronzitti
concludes that in the pre-Charter era, “war zor&¥brced against neutrals were illegal. Natalino
Ronzitti, “The Crisis of the Traditional Law Regtiteg International Armed Conflicts at Sea and the
Need for its Revisionin Ronzitti, p. 10.
141 Tucker, p. 298. Castrén shared the view thausian zones as utilised in both world wars viotatiee
customary rules of naval blockade. He went furtiggn Tucker, however, arguing that the
establishment of NEZs was also impermissible aadrof reprisal. E. Castrén, The Present Law of
War and Neutrality314-316.

142 Tucker, p. 305.

143 Ibid. See also O’Connell Influence, p. 167:

The war zone proclaimed around the British Isle4940 was a resurrection of
that of the First World War, but now another inegfanal law justification was
offered on 18 January 1940. It was argued thatinginn the interests of
blockade is legal; mines destroy belligerent andutmnaé shipping
indiscriminately; the war zone was an area withiviclv mining would be legal;
what difference was there between destruction bpetto and mine? The
argument paid scant attention to Hague Conventibho? 1907 Relative to the
Laying of Automatic Contact Mines, which may be algssly vague but does
embody a general notion that minefields must béfieadtto neutrals and not
intended only to interrupt commercial traffic.
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It should be pointed out that in considering thgaldssues raised
by the belligerent establishment of war zones, mo#iers have

emphasised only the effect of such zones on nedtradugh not

enemy—merchant vessels despite the fact that tineszdave
operated equally against bdth.

Stone wrote that “between the belligeremiter se this belligerent assertion of extended
control raises no problem&?® Consequently, the lawfulness of zones as thetaipeto
merchant vessels of the belligerents is beyondtmuesassuming that the zone is otherwise
enforced by lawful mean$:

Tucker concludes by arguing that the creationooies is a “thinly veiled endeavour to
replace the traditional law [of blockade] througie instrument of reprisals” and that the law
as it stood in the mid-1950s was in need of refdfnNevertheless, he saw reason to maintain
the belief that the “element of danger associatithl an effective blockade would still have to
be understood in terms of a liability of seizure-+t® destruction upon entrance into the
forbidden area™® Consequently, he argued that the establishmeREds was lawful only
when taken in response to the “persistent miscandéian enemy” and only when the
belligerent indicated routes through which newhapping could pass unmolestéd.

Goldie disagrees with the approach taken by Stoiiee extent that he relies upon the
notion of comparing the German and Allied policég®ply because they were both based on
belligerent reprisals® To Goldie, the fact that both Britain and Germamyoked belligerent

144 Tucker, p. 299, note 39.
145 Julius Stone, Legal Controls on International {ion(1959), p. 572.

146 See Lauterpacht, Oppenheim’s International dal. 2 (7" ed., 1952), p. 682.

147 Tucker, p. 316. Stone shared the view that #¢iarrce on reprisals in establishing zones affetted

“long term transformation of the traditional law$ blockade.” Julius Stone, Legal Controls on
International Conflict (1959), p. 508.

148 Tucker, p. 317.

149 Ibid., p. 305. With respect to the final poittie drafters of the San Remo Manual take a similar
approach at para. 106(d), and Explanation, pa&510

150 Goldie, pp. 177-178. To be fair to Tucker, hoemit should be pointed out that he argued that th
long distance blockades employed by Great Britminboth World Wars were “very different in
character” than the German zones used in those marenly because they were more effective in
cutting off neutral commerce, but for the “far maneportant reason that they were applied without
unlawfully endangering neutral lives.” Tucker, 305, footnote 55. Whiteman cites to a German
writer, Sohler, who argued in 1956 that operati@uades must be considered “customary law measures
of naval warfare” and that the German operatiomalezin World War 1l was justified as a reprisal
measure. See Whiteman, Volume_X, Digest of Int@wnal Law, p. 609, citing to Sohler, U-Bootkrieg
und Vdlkerrecht, Marine Rundschésupp. 1 (September 1956), p. 63.
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reprisals as justification for their respective ifoas concerning long distance blockade and
unrestricted submarine warfare does not mean besettactics should be treated similarly
from the juridical perspectivVé: Goldie describes the Allied long distance bloekadlicy as
being an “effective persisting holding logisticaragegy,” while the German unrestricted
submarine polcy was based on a “raiding logist&tedtegy.”* In his view, the “raiding
logistical strategy” is so unlike the “persistingléing logistical strategy” involved in
maintaining a long distance blockade that it wobkl “absurd to invoke arguments and
evidences justifying the latter to validate thenfier.™*
Goldie similarly rejected the approach taken bytegoacht in 1952. Lauterpacht had

written that measures:

[R]egularly and uniformly repeated in successivesaa the form

of reprisals and aiming at the economic isolatidrthe opposing

belligerent must be regarded as a devlopment dhateat principle

of the law of blockade, namely, that the belligéneho possesses

the effective command of the sea is entitled to rigep his

opponent of the use thereof for the purpose edheavigation by

his own vessels or conveying on neutral vessels goods as are
destined to or originate from hitf.

Goldie considers Lauterpacht’s view overly pernviesand seems to argue that it could lead
to a “Panglossian position” that would allow thefitmander of the sea [to] dictate, merely
by virtue of his power, what the law allow$®” At the same time, Goldie has rejected other
positions that he describes as being overly résteicand in particular, he has criticised
Leckow, who in the context of the Iran-lraq War deed his attention on the
“reasonableness” of zon&8s. Goldie claims that “reasonableness” cannot besidened
“without a necessary spelling out of the meaninghefword in terms of strategies and goals,

and in terms of means and methods relative to thimagegies and goals.”

151 Goldie, pp. 177-178.
152 Ibid.
153 Ibid., p. 178.

154 Hersh Lauterpacht, Oppenheim’s International I(@ed., 1952), Volume 2, pp. 796-797.

155 Goldie, p. 184.

156 Ross Leckow, “The Iran-Iraq Confict in the Gufhe Law of War Zones,” 37 ICL@July 1988), pp.
629-644, pp. 635-636.

157 Goldie, p. 187.
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Nevertheless, writing in 1991, Goldie’s analysisState practice led him to conclude
that although the “controversial long-distance kbming, prohibited maritime zones or
logistical strategies may not yet appear to haveeived the unqualified, universal
endorsement of legality,” they were moving in ttaection:

[S]ubject to the test of proportionality and reasoleness, and
especially when created for purposes of maintair@ngersisting
logistical strategy supported by an adequate @tifmrce to time

and space, they may appear to be moving conditiomatb the
light of recognition as customary international f&w

Schwarzenberger, on the other hand, took a se¢pfiew of the legality of NEZ§?
but acknowledged that customary international lad bndergone a change primarily as the
result of the breakdown of the notions of neutyadihd private trade and the emergence of the
concept of total warfare at s&&4. Consequently, he accepted begrudgingly the lggafi
zones as a consequence of these developriients.

Writing in the mid-1960s, Mallison distinguishedttveen general and limited war at
sea and concluded that exclusion zones (or in &ikupce, “operational areas”) were both
legal and good policy in both types of armed confff Mallison viewed NEZs as modern
versions of naval blockadé&$, which clearly enjoy customary status, providedtaier
requirements were met. In the context of genesal Wwe supports exclusion zones with sink-
on-sight policies directed against both belliger@md neutral shipping when such shipping is
incorporated into the belligerent war effort andtatl that “it appears that the continued
legality of this method of warfare is assured ingal war.”®* He rests this conclusion on his

analysis of submarine warfare during the First &adond World Wars that demonstrated that

158 Goldie, p. 184.
159 Schwarzenberger, Vol. Il, p. 433 (“A rich varieif/terms—war zones, operational zones, barredsarea
areas dangerous to shipping, long-distance blockadeotal blockade—serve to give a semi-technical
character and spurious legality to these additiowakds on the traditional law of sea warfare.”)

160 Schwarzenberger, Vol. Il, pp. 652-653.

161 Ibid., p. 653.

162 Mallison also considered it relevant that thetéiawar period produced no international agreement
specifically designed to outlaw submarine operati@reas.” Mallison, p. 74. Although Mallison’s
study is limited to submarine operational areastetis no reason to conclude that his views woeld b
different in the context of zones in which onlyfse vessels (or a combination of surface vessels a

submarines) were used to enforce the zone.
163 Ibid., p. 88.

164 Ibid., pp. 91- 93.
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the use of submarine operational areas was notogistionate to their military efficiency?
Moreover, he contends that to assert that this odeti conducting war at sea is unlawful
would not be a “realistic way of promoting humarues.”*® Mallison comes to the same
conclusions in the context of limited war at $8a.

At least with respect to the Falklands War, Lesteres Mallison’s perspective that
the establishment of zones in that conflict had dffect of limiting the scope of the naval
conflict. For example, he concludes that the BmitMaritime Exclusion Zone had the effect
of being “nothing more than a gratuitous warningArgentine naval vessels,” since enemy
and merchant vessels were not barred from the gwdwone, which only applied to enemy
naval vessel¥?

O’Connell took a more restrained view than Mallisahleast with respect to limited
armed conflict at sea. In his view, the establishtrof operational zones on the high seas—if
lawful at all—are permitted “only for the purposé belligerent operations among the
protagonists and not for the purpose of molestiegtrals.”® O’Connell then takes a critical
position of the justification for declaring suchnes:

The problem, of course, is one of positive ideadifion, and the
only purpose in declaring a war zone is to circumvéhe

difficulties of identification by supposing all ctacts to be hostile,
and to bridge the gap between hostile intent arstilecact, which
is otherwise probably insurmountable, by supposhegm to be
assailants against whom the right of self-defesoexercisable. If
operational zones are not an easy method of estape that

problem, speculation about their future availapiiitay as well be
abandoned®

Writing after the Falklands War, however, O’Conrfalther articulated his position:

165 Ibid., p. 93.

160 Ibid.

167 Ibid., p. 95. See quotation at notsupra.

168 Howard S. Levie, “The Falklands Crisis and thevLef War,” in Alberto R. Coll and Anthony C.
Arends, eds., The Falklands War: Lessons for Sjyat@iplomacy and International Lay1985) p. 64,
p. 65. See also ibid., p. 76 (noting that the lal#ts was a limited war, fought for limited endsian
with limited means and that the adversaries rasttitheir operations. Levie argues that had inbee
conducted otherwise, “the war would have been nmigte violent and destrictive.”)

169 O'Connell Influence, p. 167.

170 Ibid.
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Provided that publicity is given to the creation af exclusion
zone, and neutral shipping is not put unduly &, reelf-defence
can conceivably justify a proclamation that cordaeithin a zone
will be treated as hostile. Such an argument isenptausible in
the case of submerged contacts than in the caserfaice contacts
because the problem of positive identificationdata in the former
instance but hardly ever arises in the latter beeai the available
technologies of surveillancé.

With respect to so-called “bubble zones,” O’'Cohsekems open to the idea that such
zones could be justified as a means of self-defeandebased on the precedent of the Spanish
Civil War.*”> In O’'Connell’s view, these “moving war zones” Wile noticed to mariners
and diplomats and would be structured as a “mowinge centred on the task force and
extending to the effective weapon range of likelpraarine opposition:™ He acknowledges
that maritime States would be hesitant to notieerntovements of their naval assets, but that
without such information, submerged submarinesrmodent passage may find themselves
inadvertently within such zones and subject tociattd On balance, however, O’'Connell
seems to support such self-defence measures dad #tat in permitting the creation of such
zones, “the law appears to be sufficiently malleabl give naval staffs a certain freedom of
manoeuvre in their planning”®

Heintschel von Heinegg considers “defence bubbledie “generally recognized as
[being] in accordance with international laW?” It is difficult to determine the permissible
extent of such zoneim abstractoand the circumstances of each case, includinghteat
level and the location of the ships concerned, piayportant roles in making that
determinatiort!” Based on the attack on théSS Cole such zones may be increasingly

common for warships making port calls. As Heintdalon Heinegg notes, the threat posed

it O'Connell Law of the Sea, pp. 1110-1111.

172 O’Connell Influence, p. 168. O'Connell wrote ghin 1975, but would have undoubtedly added
reference to the “Defensive Sea Bubble” zones eyepldy the Royal Navy in the Falklands War and

the U.S. Navy during the Iran-Iraq War.

73 Ibid.
e Ibid.
s Ibid.

176 Heintschel von Heinegg Legal Issues, p. 160. é&s® 1995 U.S. Navy Commander’'s Handbook, para.

24.4.

e Heintschel von Heinegg Legal Issues, p. 160.
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by terrorist activities is “obvious but will varyceording to the region of operation and to the
general security environment?
Writing in the mid-1980s, Fenrick distinguished Z&from other methods of naval

warfare:

Exclusion zones are different from the more tradii blockade

zones because in blockade zones the primary riglatof capture,

while in exclusion zones it is, frequently, thekrisf attack on

sight; they are also different from more recentices such as the

cordon sanitairewhich is intended to be used primarily in a perio
of tension prior to the commencement of hostilitiés

Fenrick also expresses the opinion that the NEZ asethod of naval warfare is likely to
endure: “On the basis of the history of the usexalusion zones, it is reasonable to conclude
that such zones will be used in some future cdsflfé°

In his opinion, an assessment of the legal aspefcthe use of exclusion zones
depends upon an assessment of the current vatiddymeaning of the London Protocol on
submarine warfar€’ Because this treaty appears to have either fallrdesuetuder has
been broadly interpreted, it is likely to be igrobia future conflicts since many belligerents
will view compliance with the treaty to be to thelisadvantage® In order to retain the
humanitarian value of the treaty, it will be imgott to interpret the term “merchant vessel”
asexcluding“all belligerent and neutral vessels that are iipocated in the belligerent war
effort.”*%*

Fenrick argues that the key question is not whetihe proclamation of the zone is
unlawful, but rather what is legally permissibletie zone, once it is established. Thus, he
argues that it would be desirable to develop lstmhdards to be applied in NEZs, based on

178 lbid. Heintschel von Heinegg also noted thatesslthe threat posed in such circumstances is
“overwhelming and leaving no choice of deliberatinthe creation of such zones will require the
consent of the respective coastal State if the hipssare deployed in the internal waters or tenigto
sea of that State. Ibid. Moreover, in certairtrietive areas, such as the Straits of Malacca,dvan
defensive bubbles would prove problematic due &irtmoving nature, the huge number of merchant
vessels transiting those straits (50,000 shipsaty)iand the presence of numerous small islands an
other geographic features.

178 Fenrick, p. 92.

180 Ibid., p. 122.

181 Ibid., p. 123.
182 Ibid., p. 123 and footnotes 108-109 therein.
183 Ibid., p. 123.
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two assumptions. First, it is likely that such esnvill be used in future conflicts. Second, he
assumes:
[T]hat exclusion zones in which a sink-at-sightipplis enforced

are not illegal per se because warships, navaliaties, and ships
incorporated into the belligerent war effort maysoetargetedt*

Fenrick envisages generally agreed standards thaldwot vary from conflict to conflict or
differ depending on whether the conflict was lirditer of a more general nature. He
acknowledges, however, that the facts of a givanflicd may mean that different types of
zones may be permitted: “If merchant ships tradwty belligerents are incorporated into the
belligerent war effort, more stringent exclusiomes would be acceptable than if they were
not so incorporated?® Fenrick then goes on to set forth the followirignslards that he
would advocate including in a regime covering NEZs:
» Belligerents should publicly declare (with suffictetime for
vessels and aircraft to leave the zone) the existelocation and
duration of the zone, indicating precisely whatdsbe excluded,

the sanctions to be imposed on vessels and airerafring the
zone without permission;

» The zone must be effective, in the sense that sbipaircraft
entering the zone face a “significant probabilitf’ encountering
submarines, ships or aircraft of the declaringipetent’'s armed
forces;

« All militarily practicable steps should be taken tainimise
sanctions, such as seizure rather than destruction;

* All militarily practicable efforts should be made ensure both
proper target identification and that only militaopjectives are
attacked; and

* There must be a “proportional and demonstrable sieketween
the NEZ and the self-defence requirements of tletadag State.

Several other factors are also relevant in deteangirwhether the NEZ is acceptable,

including the size, location, duration and purpofthe zone?’

184 Ibid., p. 124.
185 Ibid.
186 Ibid., pp. 124-125.

187 Ibid., p. 125. These factors are particularlypariant. For example, as noted above, a zoneighat

isolated from major shipping routes is more likédybe acceptable than one that is located among
important sea lines of communication. Similarfythe purpose of the zone is to limit the confticta
confined geographic area, the belligerent declativegzone is more likely to find its zone meeting
acceptance.
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Another leading commentator on armed conflictest, Heintschel von Heinegg, has
written:
There is general agreement that the “war zoneslbéished by the
belligerents of the two World Wars were and remif@gal. No
zone, whatever its denomination or alleged purpdses relieve
the proclaiming belligerent of the obligation unttee law of naval
warfare to refrain from attacking vessels and aftovhich do not
constitute legitimate military objectives. In othwords, a zone
amounting to a “free-fire-zone” has no basis in éxésting law.

Considerations of military necessity—e.g., from ubraariner’s
point of view—do not justify a conclusion to thentxary'®

He also goes on to write, “most of the doubts surding the employment of submarines
during armed conflict have now been settled” arat therchant vessels (whether enemy or
neutral) are exempt from attack only if they ameoicently employed in their normal rdfé.
Heintschel von Heinegg argues that those Stat®shiéive characterised exclusions
zones as lawful have taken a “rather cautious ggbroand he has identified the following
indicia as being common to the military manuals of theis¢eS:
* The establishment of such a zone does not relleygrtoclaiming
belligerent of the obligation under the law of adneonflict to

refrain from attacking vessels and aircraft whichrt constitute
lawful targets;

» The zone may not unreasonably interfere with neéetmenmerce;
and

* The geographical area covered, the duration, ardntbasures
taken within the zone should not exceed what iststrrequired
by military necessity and the principle of propontlity **°

He concludes that all States that have recognisetetality of NEZs have also indicated that
such zones constitute an exceptional measurné.all of these conditions are met, the zone in
guestion conforms to the law of naval armed confiis set forth in both the San Remo

Manual and the Helsinki Principlé&s.

188 Heintschel von Heinegg Legal Issues, pp. 162{i&&notes omitted).

189 Ibid., p. 163, footnote 41.
190 Ibid., p. 166.
o1 Ibid.

192 Ibid., citing to San Remo Manual, para. H1Seq, and Helsinki Principles, para. 3.3.
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Notwithstanding these criteria, Heintschel von riégjg questions the ends to which

NEZs are established; that is, what object andgaeps an exclusion zone to sel¥’e.He
points out that the 1995 U.S. Navy Commander’s HHao# sets forth two objects of
purposes: to contain the geographic area of th#licbar to keep neutral shipping at a safe
distance from the actual or potential armed confifc Heintschel von Heinegg persuasively
argues that:

[1]f not designed to contain or restrict the aréaaval operations

and if not a—legitimate—ruse of (naval) warfare, exclusion

zone may either serve the protection of neutraligson and

aviation or it may imply that a belligerent, in aven area, will

extensively exercise the control rights alreadyfeoed on it by

the law of naval warfare and of maritime neutralityThen,

however, the zone will rather resemble a geographstriction

of belligerent rights of control—the establishmeoit the zone

would merely indicate that in sea areas not covbyethe zone the
belligerent may refrain from exercising these rigfit

If the zone meets the criteria identified in theqading paragraph and serves the purposes
above, then in Heintschel von Heinegg's view, “thean be no doubt about the legality of
exclusion zones'*

With respect to the British TEZ established in Haklands, Heintschel von Heinegg
concludes “the British TEZ may not serve as a lggatedent for the —alleged—Iegality of
exclusion zones as a method of naval warféfe.His view of the language used by the
United Kingdom in establishing the TEZ “clearly iodtes that the British were prepared to
attack any vessel or aircraft encountered witha TEZ,™® and that as a result the British

were “establishing and enforcing a ‘free-fire-z6hé&? which is clearly prohibiteé® Based

193 Heintschel von Heinegg Legal Issues, p. 166.

1o4 1995 U.S. Navy Commander's Handbook, para. 7dintdchel von Heinegg states that the German

Navy Commander’'s Handbook takes a similar appro&#e Heintschel von Heinegg Legal Issues, pp.

166-167.
195 Ibid., p. 167 (footnote omitted).
196 Ibid., p. 167.
197 Ibid., p. 165.
108 Ibid., p. 164.

199 Heintschel von Heinegg San Remo, p. 144.

200 Heintschel von Heinegg expresses astonishmertt Fearick could characterize the TEZ as a
“reasonable temporary appropriation of a limiteéaaof the sea.” Heintschel von Heinegg Legal

Issues, p. 164, at footnote 45.
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on the fact that th8elgranowas sunk outside the TEZ, Heintschel von Heineggdahe
position that the TEZ was misunderstood as beiggagraphical restriction, as described in
the preceding paragraph, although that may hava tree original intention when the TEZ
was establishet* He uses this example to make the valid point éhdielligerent making
use of the exclusion zone device ought to be @8 ale possible as regards his intentigffs.”
Noting that it was possible that the British foragsre “not allowed to target any

contact in the TEZ—at least not with prior authatisn from the highest political level,”
Heintschel von Heinegg has another explanatiortfferTEZ—one that would comply with
international law:

[T]he U.K. was either lucky that its naval units re@enot forced to

really enforce the TEXis-a-visneutral vessels and aircraft or, what

is more likely, the proclamation of the TEZ washiog but a most

effective ruse of war because it obviously indutled Argentine
forces to avoid the aré&.

This view finds some support in the fact that whba British announced the Maritime
Exclusion Zone, the British fleet was still at cmlesable distance from the Falklands.
Moreover, at the same time, the British played upgenunfounded Argentine fear that the
Royal Navy submarine HMSuperbwas on station near the Falklands, when in fastg at
Holy Loch, Scotland®*

By contrast, Goldie advances the position thatAfgentine declaration of the South
Atlantic War Zone was clearly unlawful, since it svanreasonable, disproportionate, lacked
clarity and otherwise failed to meet the narrowpscof self-defenc&> According to Goldie,
the Argentine South Atlantic War Zone

[C]learly failed to provide for an adequate ratiopower to space
and time, and amounted to little more than an excim

201 Ibid., p. 167, at footnote 58. The fact that Beégranowas sunk outside the TEZ proved controversial

to some writers. Even thBelgrano’s Captain, however, has acknowledged that regardiésts
location, theBelgrang as a belligerent warship was a legitimate tafgetthe Royal Navy, since it
constituted a threat._ The Times (Londofh) May 1992, cited in L.C. Green, Comment No. 18, i
Roberston Bochumer Schriften, p. 101, footnote 1.

202 Heintschel von Heinegg Legal Issues, p. 167painite 58.

203 Ibid., p. 165; see also Heintschel von Heinegg 8&amo, p. 144. On ruses and perfidy in naval

warfare, see Politakis, pp. 268-341.
204 Goldie Targeting, p. 13. Goldie concludes thase steps had the effect of a ruse of war. Ibid.

208 Ibid., pp. 15-16.
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conducting indiscriminate attacks on neutral shigpirather than
formulating an effective logistical persisting, timlg strategy,
which could be integrated in a sea-keeping assentib naval
power utilized for rational end¥.

This view seems entirely reasonable, and is shiaydtle few writers who devote attention to
it in their analysis?’

Turning to the Iran-lraqg War, Heintschel von Hejgenotes that in contrast to the
Falklands War, both belligerents in the Iran-lragaMénforced their exclusion zones by
attacking neutral tankef®. He concludes that this practice demonstrateskbtt Iran and
Irag viewed their zones as “free-fire-zones” andash, they were unlawful since the attacks
were not directed exclusively against legitimatditary objectives” He does acknowledge,
however, that the attacks on tankers may not beeso-cutif their “contribution to the war-
sustaining effort” is included in the calculus dhdt both Iran and Iraq were able to wage war
against each other for eight years because oilntevallowed the belligerents to purchase
weapons abroad’

Relying on neutral protests to the announcemenh®fBritish TEZ in the Falklands
and the international community’s reaction to Igglesignation of a fifty-mile war zone
around Kharg Island (and subsequent attack on alestiipping), Michael Bothe concludes
that there is no customary right to establish NEZg$de thus urges restrictions on their use in
any treaty dealing with armed conflict at sea:

It has thus to be concluded that so-called exaluzanes have not
become a new element of the positive law of netyrat naval

warfare. Practice shows, however, a certain intlim of States to
establish zones from which they want to bar alffita These

206 Ibid., p. 16.
207 For example, Fenrick notes that this zone “priyakould contravene the principles of tinitz
judgement because of the possibility that Britiskerchant vessels engaged in normal passage
completely unconnected with the conflict could berfd in the zone.” Fenrick, p. 113. Fenrick also
takes the position, however, that within the théegentine-noticed exclusion zones, attacks on &hiti
merchant vessels found within such zones wouldum@&foul of theD6nitz Judgement on the grounds
that any such vessels in the area “were in fadrparated in the British effort.” Ibid., pp. 1123

208 Heintschel von Heinegg Legal Issues, p. 165.

209 Ibid., p. 165.
210 Ibid., p. 165, footnote 49.
211 Bothe, p. 401. See also ibid., p. 399 (“If digefent State enforces a blockade just by attackiom a

distance (which was the case during the Guulf Whi3, amounts to the establishment of an exclusion
zone which ... is unlawful.”)
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tendencies must be viewed very critically and mhestcarefully
restricted in any future codificatiGrt.

Many commentators have argued that the zoneslissid by Iraq were unreasonable
and thus illegal. For example, Fenrick generatlynd the establishment of the Iraqgi “war
zone” lawful on the basis that the tankers wer@ipacrated into Iran’s war efforts, but he
concedes that “lragi practices in using exclusiames touches the outer limits of legal
acceptability and may well overstep the bound&sdy.’Similarly, Leckow;** Jenking™ and
Gioa'® criticised the Iragi Kharg Island zone as beingeasonable and lacking legal
justification in that they demonstrated no respiect neutral shipping and could not be
legitimately characterised as reprisals. Navalemiplayed an important role in the exclusion
zones established in the Iran-Iraq War, and RdbeRowers, Jr., writing in the early 1960s,
had expressed the view that naval mines would playmportant role in establishing and
enforcing NEZs in the futurd! Powers argued that war zones “directed againstraie
shipping were illegal ... and that any restrictioisieutrals be reasonable so as to preserve
the freedom of the high seas?”

Politakis expresses caution about any attempt ffer oa “single, perhaps
oversimplified, aphorism regarding the legalityibegality of war zones?*® Although he
acknowledges that “in the post-1945 era the wodd éxperienced numerous international
naval conflicts in most of which states declared anforced blockade measures and war
zones of varying extent, nature and scope,” heesgrgiat only a few writers have cited these

historical precedents to claim that a rule of congtoy international law has emerg@&d.Why

212 Ibid., p. 401.
218 Fenrick, p. 121.

214 Ross Leckow, “The Iran-Iraq Confict in the Gufhe Law of War Zones,” 37 ICL@July 1988), pp.
629-644, p. 637.

215 Maxwell Jenkins, “Air Attacks on Neutral Shipping the Persian Gulf: The Legality of the Iraqi

Exclusion Zone and Iranian Reprisal8 Boston College International and ComparativevLReview

(1985), pp. 517-549, Jenkins, p. 535.

216 A. Gioa, “Iraq: Commentary,” in De Guttry and Rtti, pp. 57, 64, 72-76.

27 Robert D. Powers, Jr., “International Law and ©@&ean Mining,” 15 JAG Journal (No. 4, June

1961), pp. 55-71 (“War zones will probably be eBtled in future wars, and enforced by all types of
mines.” lbid., p. 71).

218 Ibid.

219 Politakis, p. 157.

220 Ibid., p. 157.
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is this the case? According to Politakis, it isdogse of an “insurmountable difficulty, that is
to say, all one has is a set of very varied prastiand at best scanty hintsaphio juris”*
He concludes, “no custom could emanate from a jgeocwhich has been consistently
justified purely on grounds of belligerent repris&f?

As one might expect given the wide diversity adwpoints among international legal
scholars, the views of “publicists” range from wrg who generally conclude that NEZs may
be legally established and/or that they can sengortant roles in limiting armed conflict at
sea, such as Mallison, O’'Connell and Fenrick, tséhwho are of the view that there is no
customary rule permitting the establishment of NEgigch as Bothe, Castrén and Politakis.
Other writers, such as Tucker and Schwarzenbesgem to accept that NEZs may be a
necessary evil of modern armed conflict at sea, that their legality has resulted from

guestionable practices.

VIl. Other Maritime Zones

Certain States have also declared other typesatgiime zones which merit brief
discussion. Zones which are declared during timesrmed conflict, such as so-called
“Neutralised Zones” or “Special Hospital Zones” Wbk discussed below, in the context of

the armed conflicts in which such zones were dedlar

A.  Security (or Defence) Zones

Several coastal States have declared securiyefence) zones beyond their territorial
seas, in which they purport to prohibit or regulpgacetime navigation by warships and
military aircraft. At least 19 States which hawserted such claims, which typically range in
breadth from 18-24 nautical mil&S. Such zones have no basis in international lavhén
absence of armed conflict, on the grounds thataieof the sea regime does not recognise

the right of coastal States to establish zonesicesg freedom of the high seas beyond the

221 Ibid., pp. 157-158.

222 Ibid., p. 158.

223 However, Syria claims a 41-mile security zone &lwith Korea claims a 50-mile zone. 1995 U.S.

Navy Commander’'s Handbook, Table A1-11, p. 108.&se ibid., paras. 1.5.4, 2.4.4.
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territorial seas, with the exception of resourdaissl activities or other regulatory activities
explicitly set forth in the 1982 LOS Conventitf.

B. Nuclear Free Zone%®

There are three international nuclear free zomash of which potentially impacts
naval operation¥? Such treaties do not violate the law of the ssgine, provided that

freedom of navigation and overflight of the higlasare respectéd.

C. Safety Zones

Littoral States may establish safety zones for phetection of artificial islands,
installations and structures located in their imd&mvaters, archipelagic waters, territorial seas,
EEZs and on their continental shelves. When sodeg are in the EEZ or on the continental
shelf beyond the territorial sea, such zones moisextend beyond 500 meters from the outer
edges of the artificial island, installation onstiure, unless a generally accepted international
standard permits otherwi$8. Safety zones must not interfere with internatityn@cognised
navigational sea lanes and all ships must reshesetzones and comply with internationally-
accepted navigation standards in the vicinity d¢fieral islands, installations, structures and

safety zone¥?

VIIl.Conclusion

A survey of the primary sources of internatiorek las set forth in Article 38 of the

ICJ Statute reveals the following. There is natlyespecifically prohibiting the establishment

224 Ibid.
225 See also Lowe July 1986, pp. 181-182.
226 1967 Treaty of Tlateloco; 1985 Treaty of Raro@nand 1996 Treaty of Pelindaba.

227 See 1995 U.S. Navy Commander's Handbook, pafa6.2and the footnotes cited therein. The United
States Senate, in ratifying the two protocols ® Thneaty of Tlateloco made such ratification subjec
an understanding that the Treaty and protocolsndidaffect the rights of the States Parties regardi
freedom of navigation or the rights to “grant omgdransport and transit privileges to their own or
other vessels or aircraft regardless of cargo araaments.” See United States Arms Control and
Disarmament Agency, Arms Control and Disarmamente@ments: Texts and Histories of the

Negotiations, 1990, p. 66.

228 1958 Continental Shelf Convention, Articles 5829.0S Convention Article 60.

229 1982 LOS Convention, Article 60(6).
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of NEZs, provided that the State imposing the NB# tegally justify the zone as a measure
undertaken in self-defence. With respect to cuatymnternational law, the practice of

States—and particularly the major maritime natioggnrerally supports the notion that NEZs
may be lawfully established again with the provikat certain conditions are fulfilled, a

conclusion that also bears scrutiny when takingsiteerce jurisprudence on the subject into
consideration. Although the views of commentatane split on the issue of the legality of

NEZs, it must be kept in mind that their opiniore @ subsidiary—and not a primary—

source of determining the law.
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Chapter 4

The Modern Law of the Sea Regime and Naval Warfare

“It is the law of the sea which dictates the pieadities of this
deployment of seapower, related to areas of itscesee and the
modes of its exercise.”

“The legal classifications (‘regimes’) of ocean amidspace areas
directly affect naval operations by determining ttegree of
control that a coastal nation may exercise over dheduct of

foreign merchant ships, warships, and aircraft afpeg within

these areas.”

[ Introduction

For several centuries, international law regarttedoceans as both belonging to all
States and to none. Since Grotius elaborated thgoprinciple ofmare liberumin 1609, it
has been the fundamental tenet applicable througheuseas. Over time, however, littoral
States began asserting sovereign claims to evegdsing bands of sea adjacent to their
coastlines. The history of the law of the seareftge, is a struggle between the conflicting
interests of coastal States seeking to controlsaméshe sea contiguous to their shorelines on
the one hand, and States seeking to maximise freemfothe seas for navigational and
commercial purposes on the other.

Traditionally, naval conflicts have ranged gloalis the strategies employed by Lord
Nelson and both the Royal Navy and the United StAtavy in the First and Second World
Wars clearly demonstrate.These global naval strategies often clashed thi¢hclaims of
neutrals to unimpeded access to sea lines of comeation. For example, the zones
established during the Second World War imposedgiderable operational difficulties on the
rights of neutrals. Neutral claims have also ba#acted in other ways, as the “Altmark

incident” demonstrates.

O’Connell Influence, p. 189.

2 1995 U.S. Navy Commander’s Handbook, p. 3.

Robertson, p. 3.

See Introduction at footnotes 3 and 4 for speekamples.

TheAltmark, a German tender that had accompanjiedxbaf Speeon her final voyage, was returning

to Germany from the South Atlantic carrying appnoately 300 British merchant sailors who had been
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This chapter focuses on how the evolution of the & the sea has impacted on
belligerent claims to control the seas during wad ather periods of armed conflict at sea.
Attempts to codify the law of the sea in the latteif of the 28 century culminated in the
1982 LOS Conventiohwhich has been characterised as a “new constitfibiothe oceans’”
This study begins with an overview of the modem & the sea regime, since the 1982 LOS
Convention delineates areas of the oceans and fselittoral States to claim waters that
impact on the ability of navies to operate. Momowhe number of coastal States has
increased from 60 in 1945 to 151 in 1997, enlargimgpotential claims that effectively carve
up of the world’s seds.As a result of these maritime claims, about 50,000 square miles
of the world’s oceans and seas are governed by $ome of coastal sovereignty. This

equals an area covering more than 27% of the weoddeans and seas and is larger than the

picked up from ships sunk by tl&raf Spee On 16 February 1940, while in the neutral waiefrs
Norway, she was investigated by Norwegian patrasets, who allowed the ship to continue after
determining that there was no legal justificationarrest the ship. Shortly thereafter, a Briti&inp
spotted the ship and the Royal Navy requested peram from the Norwegian authorities to search the
Altmarkin order to dertmine if she was carrying Britishspners. After the Norwegians refused this
request, the Royal Navy intercepted fiemarkin the territorial waters of Norway, which was railit
and forced her to ground, before she was board@&é. British successfully overwhelmed thitmark’s
crew and released the British merchantmen. Althabgs was clearly a breach of Norway's rights as a
neutral, the Norwegian vessels escortingAlienark protested, but did not intervene. In support f it
actions, Britain argued that th&ltmark was not engaged in “mere passage,” but was ratsieg u
Norwegian waters as a base of operations andhbaitmark which had been in Norwegian waters for
48 hours, had violated the 24-hour rule of Arti¢l2 of the 1907 Hague Convention Xlll. On the
Altmarkincident, see C. H. M. Waldock, “The Release ofAltenark’s Prisoners,” 1947 British YBIL
(Vol. 24), pp. 216-238; O’'Connell Influence, pp.-48; Brunson MacChesney, “The Altmark Incident
and Modern Warfare—'Innocent Passage’ in Wartimd #re Right of Belligerents to Use Force to
Redress Neutrality Violations,” 52 Northwestern WHiaw Review320 (July-August 1957). See also
1939 1LS pp. 14-16; Dietrich Schindler, Commentary on 18{&fue Convention XIlll, in Ronzitti, pp.
211-222 at pp. 216-217; Arne W. Dahl, “Humanitarizaw Applicable to Armed Conflict at Sea,”
Comment No. 2 in Robertson Bochumer Schriften,7dp73.

6 UN Doc. A/CONF.62/122 (1982), reprinted in 21 [LIT\261 (1982). The treaty entered into force on 16
November 1994, pursuant to Article 308 of the yeaks of 18 September 2000, there were 133 States
parties to the 1982 LOS Convention. In addititre, EC is a party to the treaty. The current Igstirf
States parties may be found at http://www.un.orgtB/é os/

Robertson, p. 1. Virtually all States have ategjthe substantive provisions of the treaty asocoary

law, binding them even in the absence of the tredtyose articles governing deep seabed mining, see
1982 LOS Convention Part XI and the 1994 Agreeniaiaiting to the Implementation of Part X| are
not reflective of customary international law. Eesment (Third) of the Law: The Foreign Relations
Law of the United State¥/ol. 2, p. 5 (“Restatement”). See also RudolfrBeardt, “Custom and Treaty

in the Law of the Sea,” 205 RdAd€987 [V]) 247-330, p. 257.

See Table 1, infra

o Churchill and Lowe, p. 178, Table 1. The soumfers to 37,745,000 square nautical miles, which i
equivalent to 49,985,251.528 square miles. Infdiomaon national maritime claims is obtainable from
the United Nations Division for Ocean Affairs and aw of the Sea at:
<http://www.un.org/Depts/los/index.htmand regional figures, broken down into zones extbjo
national claims are summarised at: <http://www.tofDepts/los/HP99/MJ_claims_summary.htm
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Atlantic Oceart? With the advent of the Exclusive Economic Zonegime under the 1982
LOS Convention, an even larger area of the woddas fall under some form of limited State
sovereignty. Admiral of the Fleet of the SovietitinS.G. Gorshkov calculated (at the time
the 1982 LOS Convention was being negotiated) thatl coastal States claimed a 200
nautical mile territorial sea, approximately 54+58lion square miles of ocean—of a total of
about 139 million square miles—would be subjeatdastal State sovereignty.Although a
12-mile limit was put on the breadth of the temidbsea, a State may claim a 200-mile EEZ
under the terms of the 1982 LOS Convention and 1@tzges have done so. According to the
Fisheries Centre of the University of British Colimy after taking into account all claims
asserted by States over the world’s oceans, the $8gs constitute some 85 milion square
miles® Thus, Admiral Gorshkov’s prediction has beconditg States have claimed more
than 40% of the world’s oceans.

Moreover, one should not under-estimate the scdpaternational shipping in the
modern world and the tremendous rise in the comialemnases of the sea lanes of
communication when compared with a century ago:

The value of U.S. imports and exports in 2002 wabhausand

times what it was in 1900. Roughly 80 percent blume of that

portion of all international trade travels the $ma@es of the world,

and some 90 percent of that portion is transpoitedcargo

containers. Nearly nine million containers arraenually in the

301 American ports of entry.
Of course, coupled with the rise in commercial phig, the significant changes in the size
and types of modern merchant vessels that ply tddis oceans play a central role in how
such vessels are dealt with by military warshipg aincraft. The Note on Modern Merchant

Vessels in Chapter 7 expands upon this issue.

10 The Atlantic Ocean covers approximately 31,800,8quare miles.

1 S.G. Gorshkov, “Navies in War and in Peace,” UENIP (No. 11, November 1974), pp. 55-67, p. 58.
The source indicates that if all coastal Statesned a 200 nautical mile territorial sea, approxisha
140-150 million square kilometres of ocean—of altaf about 360 million square kilometres—would
be subject to coastal State sovereignty. Theseefighave been converted to square miles for e sa
of consistency. According to Admiral Gorshkov, B@xpansive claims would result inter alia, the
Mediterranean Sea being “completely divided ughid.

12 See_http://www.seaaroundus.orgrhe source refers to 218,671,468 square kilometghich is the

equivalent to 84,429,187.121 square miles.

1 Roger W. Barnett, “Technology and Naval Blocka@ast Impact and Future Prospects,” 58 NWER

87 (No. 3, Summer 2005), p. 89.
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Because it defines the legal regime in the enviremnmn which naval forces operate,
the 1982 LOS Convention sets the parameters foetieecise of naval power. Moreover,
several aspects of the law of the sea regime utiderl982 LOS Convention have made
significant encroachments into the traditional hggas. The following analysis focuses on
the law of the sea regime as it relates to freeddbmavigation and operational issues for
warships and naval aircraft and how the new dimsiof the ocean impact on the ability of
belligerents to establish anduse NEZs. In ordgidoe the 1982 LOS Convention regime in
proper perspective, and because many of its pongsreflect custom, it is necessary to
survey briefly the customary law of the sea, whagplied at the time many of the zones
described in the first chapter were establisheche Tontributions of the 1958 and 1960
United Nations Conferences on the Law of the Seahdaalevelopment of the law will then be
briefly analysed, before fully discussing the 12&82S Convention rules affecting freedom of

navigation.

lI. Customary Law of the Sea and Naval Operations

Although Roman law had accepted the notion of foeeaf the sea¥,this doctrine
fell into gradual decline in direct proportion thetrise of city-states, principalities and
eventually nation States in Europe as a resulthef disintegration of the Holy Roman
Empirer® These new States quickly began asserting exeusihts of navigation, with the
boldest such claim being those asserted by SpainPamtugal under the 1494 Treaty of
Tordesillas. With this treaty, the Iberian Statedified the Papal Bull of Pope Alexander VI
splitting the then-known oceans of the world betwégese two maritime powets. Other
seafaring powers, such as England, vacillated miwmlicies that maximised freedom of
navigation and policies that maximised nationainetaover the oceans. Thus, during the
reign of the Plantagenet and Stuart monarchies)aBdglaid extensive maritime claims,

whereas Elizabeth actively opposed the maritimendaf Venice, Portugal and Spdin.

4 Jessup, p. 3.

15 Robertson, p. 3.

16 Colombos, p. 49.

o Fulton, p. 338.
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In the early 1% century, a debate concerninmre liberumandmare clausunensued.
Grotius played a significant role in this debateguing in favour of freedom of navigatiéh.
Nevertheless, Grotius recognised that certain dichiareas of the sea might be subject to
control from the adjacent coastal Stdte.

The doctrine of a territorial sea was further refiduring the 17 and 18' centuries as
the result of two parallel developments. Firse lw of neutrality played an important role
in the development of the custom of a territoried,ssince prize courts routinely held that
prizes captured within the range of neutral coaatallery must be returned to their lawful
owner® Second, the ability of the littoral State effgety to exercise control over the
adjacent sea was a direct function of the effectarege of coastal artillery, approximately
three miles. As Fulton succinctly put it:

[T]he maritime dominion of a State ended where pitsver of
asserting continuous possession ended. The bskaflong the
coast which could be commanded and controlled kijteay on

shore thus came to be regarded as the territaalbglonging to

the contiguous State. Beyond the range of gunshome the sea
was commoni:

The principle of a three-mile territorial sea tluasne to be known as the “cannon-shot rule,”
a term attributed to the Dutch legal scholar Causevan BynkershoeX. As one scholar has
noted:

The cannon-shot rule, as understood in the sevethteand

eighteenth centuries, was meant to guard neutedésstagainst

being drawn into the quarrels of warring Powersdizcouraging

warlike actions, such as the taking of prizes, witreutral harbors,

and within a zone circumscribed by the actual raofyjeannons
stationed on neutral shorés.

Notwithstanding subsequent refinements in theeasfgcoastal artillery, by the end of

the 18" century, there was general acceptance for a thiteeband of territorial séaadjacent

18 Grotius initially set forth his views in his 16@@me_Mare Liberum He subsequently developed this

theme in his 1625 masterpiece, On the Law of WdrRence

1 Robertson, p. 4.

2 Fulton, pp. 557-558.

2 Fulton, p. 549.

= Robertson, p. 4. See also Walker, pp. 213-222.
z Kent, pp. 537-538.

24 The term “territorial waters” was generally usediescribe this belt of the sea until the 1930gLeaof
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to the coastal State and this principle remainedels intact until the end of the Second
World War? The Scandinavian States constituted the one leotagional exception to this
general rule. By 1672, Denmark, a major maritinogvg@r that once made extensive claims
throughout the North Sea for historical reasrisad declared a defensive maritime belt
adjacent to her shoreline. The breadth of this\wab set at one Scandinavian league, which
was four nautical miles as compared to the stantisrgue of three nautical mil&€s. The
other Nordic States followed suit after attainifgpit independence and the Scandinavian
States maintained the four-mile rule until the 1@sheva Conference on the Law of the Sea.

Contemporaneously with the acceptance of the thmézbreadth of the territorial sea,
littoral States began asserting a greater degreevareignty over their territorial sea, leading
one prominent commentator to conclude that by tvey@0" century it was beyond dispute
that “the territorial sea is subject to sovereighity Thus, under customary international law,
the sovereignty that coastal States may exercise their territorial sea is identical to that
which they possess with respect to their landttegriand internal waters with one important
exception: the right of innocent passéage.

It was perhaps inevitable that, having developedstom with respect to the territorial
sea, certain coastal States would begin assedivayeaignty over ever increasing bands of the
sea, generally out to twelve nautical miles frorors®’ Such claims, known as “hovering
acts,” typically took the form of extending juristion with respect to the enforcement of
excise and customs laws and regulations, althouwgtaio South American States also
included fiscal, revenue, and security provisi&insThe lack of uniformity in state practice

regarding both the permissible scope and breadjtristliction over such contiguous zones,

Nations Conference on the Codification of Interoiasil Law, when the delegates agreed to use the term
“territorial sea.” See Robertson, p. 44, footndte

= Robertson, p. 5.

26 In the 17 century, Denmark claimed the waters between Norbayand and Greenland deminium

maris, a claim that was not abandoned until th® ¢éntury. Kent, p. 538.
2 Walker, p. 224.

28 O'Connell Law of the Sea, pp. 157, 165.

2 Jessup, p. 120. For a full discussion of innbgassage, including limits on the right of inndcen
passage, see Slonim, and the discussion in thendippest pp. 246-249.

30 Robertson lists Great Britain, the United StatBsissia, France, Belgium, Italy, Spain and the
Scandinavian States as having made such claimiser®on, p. 6. See also Jessup, pp. 80-92.

81 Robertson, p. 6; Jessup, p. 91.
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combined with the objections of many maritime payéias led one commentator to conclude
that such zones were not customary internationa| farior to the 1958 Territorial Sea
Conventior?* Similarly, although many States advanced claiitteeto the exclusive rights
to exploit fishery resources beyond their terrabsea or to regulate such exploration, no
customary right to exclusive economic rights torbsources of the high seas existed.

Thus, by 1945, customary international law dividbé oceans into three distinct
categories: 1) internal waters; 2) the territosid; and 3) the high seas, broadly defined as the
remainder of the oceans. All States were permitiseidom of the high seas, includimgter
alia, freedom of navigation, resource exploitationgentfic research, and (during times of
armed conflict at sea) the right of belligerentcémduct hostilitie$! Thus, compared with
the current state of the law of the sea, with @aStates able to exert some form of
sovereignty over vast stretches of the world’s sdescustomary law of the sea at the end of
the Second World War permitted such States to malkévely limited claims. Nevertheless,
even these “limited” claims still caused considégaproblems for naval planners and

operators?®

ll. Post-World War Il Developments

The precipitating factor that caused this custoniaw of the sea to unravel was the
U.S. claim to exercise jurisdiction and control o#ee natural resources of the seabed and
subsoil of the U.S. continental sh&lfln asserting this claim, President Truman st $isat
the right to “free and unimpeded navigation” on thigh seas of the waters above the
continental shelf was in no way affected by thairl** The most important effect that this
assertion of jurisdiction had was not on freedommafigation, but rather the effect that this

“unilateral claim by the then-pre-eminent maritipmver and one of the leading exponents of

82 Robertson, p. 6.

33

Ibid.; Jessup, p. 20.

3 Robertson, p. 7.

= See Chapter 5, the discussion on Alitenark above at note 5, and other incidents impactingrakut

belligerent relations occurring in World War Ilrfexample.

36 Presidential Proclamation 2667, 28 September .193%ed.Reg. 12303 (1945); 40 AJ&upplement,
1946) p. 47. The ICJ Judgment in theglo-Norwegian Fisherie€ase(United Kingdom v. Norway
1951 I.C.J. Reports 116 (Merits), also played a iolthe developments that followed in this respect

37 Presidential Proclamation 2667, 28 September .193%ed.Reg. 12303 (1945); 40 AJ&upplement,
1946) p. 47.
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the freedom of the high sed&stwould have on other coastal States. In the wdkthis
presidential proclamation, many States extendenl tegitorial sea claims to six or twelve
miles?® or in the case of a few States, to 200 nautickdsffi

By 1951, the variance in the breadth of such dgmompted the General Assembly to
recommend that the International Law Commissioh@~) begin work on a treaty governing
the territorial sea. Seven years later, the Eirsted Nations (or Geneva) Conference on the
Law of the Sea (“UNCLOS I") convened with the gadlestablishing the breadth of the
territorial sea, on the basis of a draft treatyppred by the ILC at its eighth session in 1956.

A.  UNCLOS I*#

The 1958 Geneva Conference on the Law of the Smhuped four treaties, only three
of which are relevant for purposes of the presesrkit? the 1958 High Seas Convention, the
1958 Territorial Sea Convention, and the 1958 @emtial Shelf Convention. With respect to
the 1958 High Seas Convention, that treaty defthechigh seas as being “all parts of the sea
that are not included in the territorial sea otha internal waters of a Stat&.”Article 2 of
the treaty forbids States to purport to subject past of the high seas to sovereignty and
guaranteesnter alia, freedom of navigatidhand freedom to fly over the high séas.

Pursuant to the 1958 Territorial Sea Conventiomstal States may establish zones

contiguous to their territorial sea for the purposé preventing infringement of customs,

38 Robertson, p. 7.

3 28 Department of State Bulletin, pp. 486-487.

40 Including Argentina, Benin, Brazil, Congo, EcuadBil Salvador, Liberia, Nicaragua, Panama, Peru,

Sierra Leone, Somalia and Uruguay. Rose, p. 78, 2®; Robertson, p. 7.
4 2 YB of the I.L.C.12 [1956] (A/CN.4/97).

42 For a discussion of the UNCLOS | negotiationsthwpassing reference to the impact of the 1958
treaties on naval warfare, see Carl M. Frankling Thw of the Sea: Some Recent Developments (With
Particular Reference to the United Nations Confegesf 1958)53 US NWC International Law Studies
1959-1960.

a3 The Convention on Fishing and Conservation oflilveng Resources of the High Seas, which entered

into force 20 March 1966 (559 UNTS 285, TIAS 5969%,UST 138) is the other treaty concluded at the
1958 Geneva Conference.

a4 Article 1.
45 Article 2(1).
46 Article 2(4).
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fiscal, immigration or sanitary regulations wittime territory or territorial sea of the littoral
State’” Notwithstanding this agreement, there was widsshrdisagreement concerning the
exclusive right to control fishing in the contigwrone’®

Under Article 24(2) of the treaty, the coastal Stasay claim a contiguous zone not to
extend greater than 12 miles from the baseline fndnich the breadth of the territorial sea is
measured. However, the States Parties were ut@dkfine the breadth of the territorial sea,
one of the primary reasons why the Geneva Conferevas convened. Thus, although a
contiguous zone could be claimed up to twelve mitem the baseline, the extent of the
territorial sea within that twelve-mile band wateimtionally left unclear.

Although the delegates failed to specify the breaaft the territorial sea, the 1958
Territorial Sea Convention was successful with eesgo codifying the right of innocent
passage through the territorial $&aAlthough this right existed for commercial shipsder
customary law? the right of innocent passage for warships wasabedr. In theNorth
Atlantic Coast Fisheries ArbitratignElihu Root declared that “Warships may not pass
without consent into [the territorial sea] zonecdgse they threateR:” The International
Court of Justice (“ICJ”) held in th€orfu Channel Casehat warships had the right to
innocent passage through the territorial seas tdrnational straits, although the court
specifically reserved the question whether thetregtisted in other territorial watets. The
commentators in the first half of the ®@entury were divided on the issue of innocent
passage for warships, with Jessup writing, “thendowle seems to be that [warships] should

not enjoy an absolute right to pass through a Stieritorial waters any more than an army

a7 Article 24.

48 Robertson, p. 8.

49 1958 Territorial Sea Convention, Section Il (Akes 14-23).

%0 Jessup, p. 120.

51 11 Proceedings\orth Atlantic Coast Fisheries Arbitratio2007 (1912). This is ironic since Root was
a former U.S. Assistant Secretary of State andUtlge has recently been the most steadfast deferider
rights of passage for warships. The U.S. positegyarding innocent passage for warships changed 180
degrees between 1930 Hague Codification Conferendbe Law of the Sea, where the U.S. was one
of only four States that denied the right of inndgeassage, and the drafting of the 1958 Territ@@a
Convention, at which time the U.S. supported tigatrof innocent passage during times of peace. The
end of isolationist sentiments in the U.S. in tf80s contributed to this shift, as did the the U.S.
Navy's experience in the Second World War. Duting isolationist era, the U.S. was concerned about
the presence of foreign warships in U.S. waterd, dter 1945, the U.S. Navy was particularly
interested in maintaining a robust and flexiblerapph to innocent passage through the territogats
of other States. See Slonim, pp. 116-118 anddbecss cited therein.

52 Corfu ChannelCase(United Kingdom v. Alban)a1949 I.C.J. Reports 4, p. 30. (Merits).
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may cross the land territory?” Other scholars took a contrary view, arguing thatships
enjoy a customary right of innocent passage thrahgherritorial seé.

Despite the advances made by the 1958 treaty iifyougl the law of the sea, the
failure of the Geneva Conference to reach agreeomtiie breadth of the territorial sea and
on the extent of fishing rights in the contiguouwme—the two most important items on the
conference agenda—prompted the General Assemblgpt® overwhelmingly to convene a
second United Nations Conference on the Law oSt UNCLOS II.

B. UNCLOSII

The Second United Nations Conference on the LathefSea was assembled in 1960
with the goal of resolving the breadth of the terial sea. This conference also failed
following the rejection of a compromise proposat farward by the U.S. and Canada for a
six-mile territorial sea with an adjacent six-mé&clusive fishery zone and following this
failure, States began abandoning the concept dfreeimile territorial se&, as Table 1
indicates.

As shown in Table 1, the three-mile territorial s&#s accepted by a wide majority of
the world’s coastal States in 1945. Over the eowfsthe next three decades, however, the
number of coastal States nearly doubled as a rekdkcolonisation. This process had two
important components. First, a growing numberitbdrhl States began asserting claims to
wider territorial seas. Thus, by 1965, a majoafyStates was claiming territorial seas of
between four and eleven nautical miles, and in 18kRdrtly after the commencement of the
Third United Conference on the Law of the Sea, {&4eS were claiming territorial seas of at
least twelve miles. Second, many of these newbtlependent States sought to extend
exclusive jurisdiction over the resources of the teeever increasing distances.

The erosion of support for the customary threeentélrritorial sea and the desire of
many new coastal States to secure exclusive coowedl the resources of the sea adjacent to
their territorial seas were among the principaboge for convening yet another international

conference on the law of the sea.

3 Jessup, p. 120. See also Hall, International, [Awed., 1917 (Higgins, ed.), p. 163; and Oppenheim’s

International Law8" ed., 1955 (Lauterpacht, ed.), Vol. 1, pp. 494,.853

54

See, for example, 1 Hyde, International L ed., 1945, p. 516; 1 Moore Digest of International
Law, 1906, pp. 700-701; and 1 Westlake, Internatitwaa, 2'* ed., 1910, p. 196.

s Robertson, pp. 9-10.
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Table 1 Expansion of Territorial Sea Claims

National Claims 1945 1958 1965 1974 1979 1983 1994 1997*
3 NM** 46 45 32 28 23 25 5 4
4-11 NM 12 19 24 14 7 5 5 4
12 NM 2 9 26 54 76 79 119 122
12+ NM 0 2 3 20 25 30 17 15

Number of Coastal States 60 75 85 116 131 139 146 151
Source: 1995 U.S. Navy Commander’s Handbook, Tabkl-6, p. 100.

* Excludes information on the territorial sea claimf Bosnia-Herzegovina, Eritrea, Georgia
and the Federal Republic of Yugoslavia (SerbiaModtenegro).

*NM — Nautical Miles

C. UNCLOS 1l

The Third United Nations Conference on the Lavthaf Sea, UNCLOS III, began in
1973 and during the course of the nine years tlagised before the 1982 LOS Convention
was signed on 10 December 1982, the entire lawmatea was re-examined. Reflecting the
breadth of the issues dealt with at UNCLOS III, theaty contains 320 articles and nine
annexes (containing 125 additional artickés)Many of the provisions of the 1982 LOS
Convention duplicate similar provisions in the fdi258 treaties and other provisions codify
customary law. Nevertheless, the treaty comprawelysdeals with legal divisions of the
oceans and airspace above and the relations,tesignd interests of States relating to the
use of the world’s seas. The Appendix explaindelgal divisions of the oceans and airspace

above the oceans under the 1982 LOS Convention.

V. The Status of the 1982 LOS Convention During Amed
Conflict

Professor Oxman has written that, “To the exter¢ eontinues to divide public
international law into the two classic categorieketaws of war and the laws of peace—the

Convention on the Law of the Sea would doubtlesallyinto the latter category.” Or, as

56 There are several excellent treatises on the L@82 Convention, including Churchill and Lowe.
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Professor Lowe has noted, “Neither the 1958 norl®&2 Law of the Sea Conventions make
any provision for their continuation, modificatioor abrogation in time of war or armed
conflict.”® Although the 1982 LOS Convention does not gomed conflict at sea, it does
contain several provisions that are applicableawahoperations. For example, Article 301
sets forth a general requirement that States reffeam maritime activities that are
inconsistent with the U.N. Charter and especiathyrf any threat or use of foree.

It is of little significance that the 1982 LOS Camtion is not regarded as among the
treaties or law governing the conduct of hostditibowever. This follows from the fact that
declarations of war have become historical anadtmst® a fact which calls into question
whether any legal consequences follow from deswjila particular conflict as a “waft”
Historically, war was a legal condition betweent&aand the legal distinction between war
and peace was so great that once war was declaetegdn States the law of war governed
their relationship until peace was restofedds noted by Greenwood, prior to World War I,
war had four main consequences under internatianal

1. The laws of war became applicable to govern thedgoinof
hostilities between the parties;

2. The non-hostile relations of the parties, suchhasapplication
of treaties between them, were affected;

3. Relations between the belligerents and other Sthézame
subject to the laws of neutrality; and

57 Oxman, p. 811. However, as Professor ChristogheBreenwood has pointed out, it is no longer

certain whether the concept of war continues tetaxider international law in light of the UN Cleart
See Greenwood Concept of War, pp. 33-34, 56-59 thadsources cited therein. See also Elihu
Lauterpacht, “The Legal Irrelevance of the ‘Stat&\@ar,” 62 Proceedings of the ASI{1968), pp. 58-
83.

%8 Lowe July 1988, p. 289.
%9 1982 LOS Convention, Article 301. For an analysi the peaceful purposes provisions of the 1982
LOS Convention, see Boleslaw A. Boczek, “PeacefutpBses Provisions of the United Nations
Convention on the Law of the Sea,” 20 Ocean Devatag and International Lavpp. 359-389 (No. 4,
1989)

60 There have been no formal declarations of waresiWorld War Il. Greenwood Concept of War, p. 33.

61 Ibid., p. 58. See also Australian Manual, pdta, citing to Greenwood Concept of War, in suppdrt
the notion that “the international legal charackwar has ceased to have any real effect.”

62 Greenwood Concept of War, p. 34. See also H.R@3t, “Some Curiosities in the Sources of the Law
of Armed Conflict Conceived in a General InternaibLaw Perspective,” 25 Netherlands YB3B, p.

90.
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4. The creation of a state of war acquired added faigmice in
relation to a belligerent's obligations to the mmational
community as a whol&.

All four of these consequences will be discussedha present work. The second point,
however, is relevant with respect to the effedhef 1982 LOS Convention on naval warfare.

Unlike the effect of armed conflict on treatiesvbe¢n the belligerents, the outbreak of
war does not result in the suspension of treatietsvden belligerent and neutral States.
Traditionally, one of the most important legal ceqgences of a state of war was the
automatic termination or suspension of treaty attlans between the belligerefitslthough
armed conflict falling short of war did not haveetsame resutt. One commentator has
written, “The legal effect of the outbreak of htisés between parties to a treaty is still
uncertain, and the only comprehensive treatmenthef subject is now out of dat&.”
However, the characterisation of a conflict as was “no specialegal significance in
relation to the termination or suspension of tesali’ Since the designation of an armed
conflict as war signifies conflict on a large scatewould follow, ipso facte that armed
conflict which does not rise to the level of intgpsssociated with war would likewise have
no legal effect with respect to terminating or srsfing treaty obligations.

Moreover, it appears to be settled that during sineé armed conflict, treaties
“creating special regimes or fixing boundaries wiintinue in force, although their practical
application may be affected by military operatiéffs.The 1982 LOS Convention certainly
establishes a regime, and, insofar as it delineateas of the world’s oceans, it may be

compared to treaties fixing boundaries. Lowe ha#ttem that there is “widespread

&3 Greenwood Concept of War, pp. 46-47.

64 In general, see Delbrick, pp. 310-315; McNair, B95-728; and Lauterpacht, Oppenheim’s
International LawVol. 2 (7" ed., 1952), para. 99.

& Greenwood Concept of War, pp. 48-49.

66 Aust, p. 243. The outdated text that the author refers to is McN&ee also Oppenheim Vol. 1, p.
1310, para. 655.

67 Greenwood Concept of War, p. 49. See also Aus43. Moreover, the Vienna Convention on the
Law of Treaties does not deal specifically with thebreak of hostilities, other than stating iniéle

73 that, “The provisions of the present Convensiball not prejudge any question that may arise in
regard to a treaty ... from the outbreak of hostifitf Since 2005, the International Law Commission
has been working on a project entitled, “Effect®\ahed Conflicts on Treaties.”

68 Aust, p. 244; Delbriick, p. 312; McNair, pp. 70457
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agreement” for the proposition that those rulesceoming the delimitation of maritime zones
“should remain unaffected by the outbreak of war.”

Nevertheless, in the event that the parties tdrtety intended it to apply only during
times of peace, or if the maintenance of peacessrdial to the effectiveness of the treaty,
suspension of the treaty during periods of war emsér forms of hostility may still be
warranted® Neither of these conditions applies during epésodf armed conflict at sea.
That is, there is no indication that the 1982 LO&¢ention was intended to apply only
during periods of peace. In fact, it may be irddrfrom the numerous provisions outlining
navigational rights for warships that its provisonere intended to apply during both times
of peace and during periods of armed conflict,udaig war (in the event that concept still
has any meaning).

With respect to the second situation in which frediligations may be suspended, the
1982 LOS Convention does not, and cannot, regh@artaintenance of peace in order to be
effective. The 1982 LOS Convention is nearly urse in its acceptance and most of its
provisions reflect custom. Moreover, by its nafutegoverns a significant portion of the
world’s surface, and affects the majority of therMts States. For belligerents to suspend its
terms during armed conflict would lead to an uncamsable result.

Finally, one of the primary purposes of internasiorhumanitarian law is the
protection of the individual during armed conflicRursuant to Article 60(5) of the Vienna
Convention on the Law of Treaties, termination uspension of the operation of a treaty as a
consequence of its breach by another party is aahigsible with respect to treaties of a
humanitarian character relating to the protectibimdividuals’

Based on the above analysis, the provisions ofl#& LOS Convention apply both
during peace and during periods of armed conflictthe words of Professor Oxman:

[1]t would be contradictory to conclude that theritime powers
that strove so long, hard and successfully to pvesenaximum

freedom for military activities at sea in times p#ace envisaged
that the new regimes of the law of the sea entasigdificant

69 Lowe July 1988, p. 296.

70 Greenwood Concept of War, p. 49, citing to regoiuof the Institut de Droit International, adogtat
the Helsinki session, 1985. See also Vienna Cdiemn the Law of Treaties, UN Doc. A/Conf.
39/27 (1969), reprinted in 63 AJR75 (1969), 8 ILM679 (1969), Article 62.

& Vienna Convention on the Law of Treaties, Arti6[5). See also Lowe July 1988, p. 289.
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restrictions on their freedom of operation in timek armed
conflict.”

At the same time, the comments of Professor Grieeunld be kept in mind. In noting that it

is “impossible to ignore” the 1982 LOS Conventitihmust be constantly remembered that

this Convention was drafted with peacetime uséefseas in mind with little or no attention

paid to the issue of belligerent activities or tigf®

V. Regions of Naval Operations During Armed Confli¢

The modern law of the sea regime classifies thedigowaters into several categories:

[S]overeign waters (i.e., internal waters, terrdabrsea, and
archipelagic waters), international straits andhgelagic sea-
lanes (distinguishing between transit and archgelsea-lanes
transit and innocent passage), the EEZ and conéhshelf, and
the high seas and seabed beyond national jurisdicti

The permissible scope of naval operations in edcthase areas is described betoand

Figure 1 will be of assistance in understandingehgivisions.

72

73

74

75

Oxman, p. 812.
L.C. Green, Comment No. 8, in Robertson Bochugwdriften, p. 99.

J. Ashley Roach, “The Law of Naval Warfare at than of Two Centuries,” 94 AJIl64 (No. 1,
January 2000), p. 68 (footnote omitted).

There is a vast literature on the impact of tl®821 LOS Convention on naval warfare. See, for
example, Francioni; Francesco Franciéteacetime Use of Force, Military Activities, ane thew Law

of the Sea18 Cornell International Law Journ&03-226 (No. 2, Summer 1985); David L. Larson,
Security Issues and the Law of the Sea: A GenemhEwork 15 Ocean Development & International
Law, pp. 99-146 (No. 2, 1985); Vaughan A. Lowde Impact of the Law of the Sea on Naval Wayfare
14 Syracuse Journal of International Law & Commeppe 657-698 (No. 4, 1988); Lowe July 1986;
Lowe July 1988; R.W.G. de Muralf,he Military Aspects of the UN Law of the Sea Cotivg, 32
Netherlands International Law Reviewp. 78-99 (No. 1, 1985); and Oxman. See also Pao of
John Norton Moore and Robert F. Turner (eds.), Regdn International Law from the US Naval War
College Review 1978-19948 U.S. NWC International Law Studies, which ein$ sixteen chapters
on law of the oceans and seapower.
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Figure 1  Law of the Sea Delineations and Terminolog

Source: Canadian Manual, Figure 8-1, p. 8-1

A. Territory and Waters of the Belligerent Parties

It is well-settled that naval warfare may be cartdd in and on the territory, internal
waters, territorial sea, EEZ, continental shel€hgvelagic waters (where applicable), and in
the airspace over these land and sea areas oklligelent partie$? Such acts of warfare
include both actual armed attack on persons anectsd)jand means of economic warfare at
sea includingjnter alia, visiting and searching; ordering a vessel to takspecific course;
capture of ships; requisitioning of cargo; confisgg or bringing a vessel into port; and
blockade.” Thus, with respect to the internal and terrifowaters of the belligerents, these

are legitimate areas for belligerent operations.

76 1995 U.S. Navy Commander’'s Handbook, para. 82.K. Manual, para. 13.6; Soviet Manual, pp.

417-419; Canadian Manual, para. 804.1; German Mampaaas. 1010, 1013; Interim New Zealand
Manual, para. 703.1; San Remo Manual, para. 10(a).

” German Manual, para. 1014.
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B. Internal Waters, Territorial Sea and Archipelagic Waters of Neutrals

Belligerents must respect the sovereign rightsenftral State’d and therefore, naval
warfare must not be conducted in the internal veaterritorial seas and archipelagic waters
of neutral States or in the airspace above suchomr™ Pursuant to Article 2 of the 1982
LOS Convention, subject to the right of innocendgaae for foreign ships, the territorial sea
is under the authority of the coastal State. Add&sor Lowe has noted, “From this it follows
that the coastal State has complete control over ube of the territorial sea for the
deployment of weapons systems and other militaryicés.®™ The expansion of the
permissible breadth of the territorial sea to 1Rtital miles has had no effect on the legal
regime of neutrality as suéh. However, it has had a significant practical effen naval
armed conflict in that it has removed 3,000,000asgumiles of ocean from the area in which
belligerent forces may conduct offensive combatajens®

Belligerent forces are prohibited from using nelutvaters as a sanctuary or base of
operations against enemy forces or on persons jectsblocated outside neutral waters or
territory and other prohibited acts of war withieutral waters and territory includmter
alia, attack on or capture of persons or objects; agihmines; or the visit, search, diversion
or capture of vessels.

In general, passage through or entrance to neutrirs by belligerent warships and

auxiliary vessels may be restricted or prohibitgnpvided that such restrictions or

1907 Hague Convention XllI, Article 1. See aldd<. Manual, paras. 13.8-13.9; Canadian Manual,
para. 806; German Manual, para. 1118. Althoughl®®@7 Hague Convention XIII is not universally
ratified, and several important maritime Statesl@ding the United Kingdom) are not parties, mdst o
its provisions are declaratory of international lawDietrich Schindler, Commentary on Hague
Convention Xlll,in Ronzitti, pp. 211-222 at pp. 21%1. For a succinct summary of the traditional
scope of the rights and duties of neutral Statesyaunt to the 1907 Hague Convention XIII, see
Robertson, pp. 13-15. The law of neutrality ixd&sed in Chapter 5.

& 1907 Hague Convention XllII, Article 2. See alk@95 U.S. Navy Commander’'s Handbook, paras.
7.3.3-7.3.7; U.K. Manual, para. 13.8; Canadian Mé&npara. 806; German Manual, para. 1119; Interim
New Zealand Manual, paras. 703.1, 706.1 and SaroRéamual, paras. 15-18.

8 Lowe July 1986, p. 173. For a general discussiomilitary issues related to innocent passage, se
ibid., pp. 173-176.

81 1995 U.S. Navy Commander’s Handbook, para. 7.&dd Robertson, pp. 16-17.
82 1995 U.S. Navy Commander’s Handbook, para. 7.3.4.
8 1907 Hague Convention XIII, Articles 2, 5; 19955UNavy Commander’'s Handbook, para. 7.3.4; U.K.

Manual, para. 13.9; Canadian Manual, para. 807m@erManual para. 1120; Interim New Zealand
Manual, paras. 706.1-706.2; San Remo Manual, j&-ds.
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prohibitions are non-discriminatoty,and that the territorial sea does not lead to an
international strait? Nevertheless, without jeopardising its neutralitgd consistent with the
duty of impartiality, a neutral State may permitligerent States to undertake certain acts.
These acts include passage through the territeemland archipelagic waters (if applicabie);
replenishment by belligerent warships or auxiliamé food, water and fuel sufficient to reach
a port in its own territory; and any repairs necessary to make the belligevanship or
auxiliary vessel seaworth§. The duration of passage through the territoga er presence
for replenishment or repair must not exceed 24 $iounless “unavoidable on account of
damage or of the stress of weathr.'While the ban on actual combat in neutral waters
remains good law, the “24-hour rule” has not bestemn seriously by either belligerents or
neutrals that have engaged in extensive armedicbafl sea since 1945, thus calling into
guestion whether this rule has fallen idesuetude-at least when considering the practice of

the major naval powefs.

84 1995 U.S. Navy Commander's Handbook, para. 7.@dpadian Manual, para. 808; Interim New
Zealand Manual, para. 706.5; San Remo Manual, flra.

8 1958 Territorial Sea Convention, Article 13; 1982S Convention Articles 25(3) and 45(2); 1995 U.S.
Navy Commander’'s Handbook, para. 7.3.4; Robertgohg.

8 1995 U.S. Navy Commander’'s Handbook, para. 7.@dnadian Manual, para. 809(a); San Remo
Manual, para. 20(a).

87 1995 U.S. Navy Commander’s Handbook, paras. 2323.4; Canadian Manual, para. 809(b); San
Remo Manual, para. 20(b).

88 1995 U.S. Navy Commander’'s Handbook, paras. 2323.4; Canadian Manual, para. 809(c);San
Remo Manual, para. 20(c). The determination of thnerepairs are necessary to make the vessel
seaworthy rests with the neutral State. In addlitiany repairs to the belligerent warship must not
restore or increase the fighting capacity of suths

89 1907 Hague Convention XllI, Articles 12-13; 19955. Navy Commander’s Handbook, para. 7.3.2.1;
Canadian Manual, para. 810; San Remo Manual, para.

%© Although the 1995 U.S. Navy Commander’'s Handbatkpara. 7.3.2.1.), the Canadian Manual (at
para. 810.1), the German Manual (at para. 1127)tleeadan Remo Manual (at para. 21), reiterate the
24-hour rule, the practice of the United States #nedUnited Kingdom during both the Vietham War
and the Falklands War, seem to run contrary tosghigt—if not the actual obligations—of the 1907
Hague Convention XIII, Articles 12-13. The U.K. Nzl clearly takes the view that this rule is “no
longer applicable in view of modern State practicd.K. Manual, para. 13.4. See also Steven Haines
“The United Kingdom’s Manual of the Law of Armed &tict and the San Remo Manual: Maritime
Rules Compared,” 36 Israel YB on Human Rigk206), pp. 89-118, at pp. 103-104. But see
Heintschel von Heinegg San Remo, at pp. 141-148sfjde allegations to the contrary, the 24-hours
rule also belongs to thosessentialia neutralitati§. Schindler considers the rule to be customary
international law. Dietrich Schindler, CommentéwyHague Convention XIlI, in Ronzitti, pp. 211-222
at p. 218.
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Neutral States have a duty to ensure that belligerdo not violate the regime of
neutral water$: In the event the neutral State fails in this dtig opposing belligerent must
so notify the neutral State, providing a reasondiohe for the neutral State to correct the
violation. If this fails, and the violation cortsties an immediate threat to the opposing
belligerent, then that belligerent may use suckhda@s is necessary to respond to the threat
that the violation poses, in the absence of amyrative’

Belligerent military and auxiliary aircraft may nehter neutral airspace and should
they do so, the neutral State may take actionduire the aircraft to land on its territory and

intern the air crew for the duration of the armedftict.®®

C. Operations in Archipelagic Waters Outside Archigelagic Sea Lanes

The issue of archipelagic waters outside archipelaga-lanes are particularly
problematic, although as Ronzitti has noted, Spaéetice is almost non-existent regarding
the status of such watéfsas reflected in the 1995 U.S. Navy Commander’sddank:

The balance of neutral and belligerent rights amdied with

respect to neutral waters is, however, at its miosettled in the
context of archipelagic waters.

Belligerent forces must refrain from acts of hdfstilin neutral
archipelagic waters and from using them as a sanctor a base
of operations?

o1 1995 U.S. Navy Commander’s Handbook, para. 7.8, WManual, para. 13.8; Canadian Manual, para.
811; German Manual, para. 1109; San Remo Manuedspa5 and 22.

92 1995 U.S. Navy Commander’s Handbook, para. 7a)adian Manual, para. 811.2; German Manual,
para. 1109; San Remo Manual, para. 22.

% San Remo Manual, para. 18. The neutral Stateattagk the aircraft (unless it is a medical tramsp
aircraft) in the event the order to land is dis@aky See also 1995 U.S. Navy Commander’'s Handbook,
paras. 7.3, 7.3.7.1; U.K. Manual, para. 12.17; GeriManual, paras. 1149-1155.

9 Robertson has identified several potential issuiéls respect to armed conflicts in archipelagicera
in the future. Robertson, p. 32. See also Raouh32-33.

9 Ronzittit, Comment No. 16, in Robertson BochurBehriften, pp. 132-133 (“the status of neutral
Archipelagic Waters in time of war is destined émain for the time being a moot point, since State
practice on the matter is almost not existent ansl till to be ascertained whether belligerentsild
be ready to accept the equation between archigeleaiers and neutral waters”). Shearer argues that
the concept of archipelagic issai generigegime and thus further characteristics of suctergatemain
to be developed “in accordance with the classiccggses of customary law creation.” Shearer,
Comment No. 17, in ibid., p. 135.

% 1995 U.S. Navy Commander’s Handbook, para. 7526, also ibid, para. 2.3.4.2; San Remo Manual,
paras. 16-17. Compare 1907 Hague Convention Kiticles 1, 2 and 5.
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Operations in archipelagic waters thus pose pdatigudifficult legal and logistical issues
both for belligerent naval forces and for neutrahgpelagic States which must ensure that the
inviolability of its neutral waters are respectédlhe legal character of archipelagic waters is
“essentially identical to that of the territoriada®™ and the San Remo Manual provides that
subject to the provisions of the archipelagic se®e$ passage, “the archipelagic waters of
neutral States should be equated to the territeeéal®® Therein lays the difficulties in terms
of naval operations, since as Professor Shearesnot

This is a very difficult problem, because the teamtiph for one

belligerent to take unlawful sanctuary in archig&awaters and

for the other to launch an attack there will beyvgireat. Not only

are the sea lanes in question extensive—in somescasy large

indeed—a number of archipelagic States are poohawd little or
no capability to enforce neutrality lawss.

Given the strategic importance of certain archigielavaters (such as those of Indonesia),
Greenwood has questioned whether:

[T]he use by belligerent warships of archipelagiatevs outside

archipelagic sea lanes (or, if no sea lanes haem lieclared,

outside established international shipping rousésuldalwaysbe

regarded as an attempt to use neutral waters asea br cloak for
hostile operations?*

There are also logistical and financial consideratithat confront naval powers when
operating in these waters. From this point of viéwis worth considering the following
example that the closing of the Indonesian archigelto transiting naval forces could have
on the U.S. Navy. Assume that a six-ship conveafig-powered carrier battle group were
steaming from Yokosuka, Japan, to Bahrain and these vessels were prevented from
transiting the Indonesian archipelago and Strditslalacca, forcing them to detour around
Australia. The U.S. government has estimatedttiatdetour would add 5,800 nautical miles

to the journey, requiring an extra 15 days of ttaitee. The extra fuel costs associated with

7 1995 U.S. Navy Commander's Handbook, para. 7.3#& Remo Manual, para. 22; 1907 Hague

Convention XIlIl, Article 25. With respect to innet passage through archipelagic waters outside
archipelagic sea lanes, see 1995 U.S. Navy Commardandbook, para. 2.3.4.2.

% Robertson Bochumer Schriften, p. 46.

% San Remo Manual, para. 15 and Explantion, p&&. 1

100 ILA. Shearer, Comment No. 17 in Robertson BochuBuériften, p. 135.

101 Christopher Greenwood, Comment No. 9 in RoberBochumer Schriften, p. 10@phasiadded).
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this detour would amount to more than $3 milli&n. Moreover, requiring such a detour
during armed conflict would be more dangerous at 8uch a route would be predictable to
enemy forces.

Finally, with respect to archipelagic waters it slibbe pointed out that several major
Pacific naval battles of the Second World War, udahg the Battle of the Coral Sea, the
Battle of the Java Sea and the Battle for Leytef,Gadcurred in waters that would be
characterised as archipelagic waters under the L@82 Conventioi? Consequently, it is
difficult to imagine how a modern conflict at seauld be waged in certain areas of Southeast
Asia without infringing the prohibition on naval @mtions within neutral archipelagic waters.
For example, it is not inconceivable that a nawalflict could erupt between India and China
in the future. If either the Philippines or Indsieewere to remain neutral in such a future
naval conflict, it is possible that the regime @utral archipelagic waters with respect to
those States would not survive, given the strategia lanes in which those States are

located®

D. International Straits, Archipelagic Sea Lanes, Min-Made Canalg®

Transit passage through international straits anthipelagic sea lanes passage
through archipelagic waters are similar from a lggant of view!*® Belligerent warships,
military aircraft and auxiliary ships and aircraftay exercise the right of transit passage
through, under and over neutral international strand archipelagic sea lanes passage during

periods of armed conflict! Neither transit passage through internationalitstnor innocent

102 This figure is in 1994 dollars. U.S. Defense &wment, “National Security and the Law of the Sea,

(GPO: Washington, DC, 1994), p. 10.
103 The Solomon Islands, Papua New Guinea, the Philgs and Indonesia, for example, have declared
archipelagic status pursuant to Part IV of the 1982S Convention. See 1995 U.S. Navy
Commander’s Handbook, p.105, Table A1-9; see alsa@hill and Lowe, p. 122.
104 Alternatively, the burdens imposed on the neutate may increase the likelihood that the ardhipe
State is drawn into the conflict. Robertson, p. 35
105 For an excellent overview, see Heintschel vomElgg); Lewis M. Alexander, “International Straitg)”
Law of Naval Operationgp. 91-108.

106 Robertson, p. 34. However, from an operationahtof view, there are significant differencesvbegn

operating in international straits, which tend ® felatively small areas of water and operating in
archipelagic waters, which tend to cover vast aofdle sea. See ibid. See also Robertson Boahume
Schriften, pp. 17, 49-51.
107 U.S. Commander's Handbook, paras. 2.3.4.1, 7.8B.%. Manual, paras. 13.10-13.20; Canadian
Manual, paras. 812, 816-818; German Manual, paka6;1San Remo Manual, paras. 23, 27 and 31;
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passage through archipelagic waters by a belligesanship, military aircraft or auxiliary
vessel or aircraft jeopardises the neutrality tiezia State bordering the international strait or
the archipelagic State concerrtéd.

Vessels exercising archipelagic sea lanes passa¢ mot deviate more than 25
nautical miles from either side of the axis linesignating the sea lanes and must approach
no closer than 10 percent of the distance betweemearest island®. Figure 2 depicts a

hypothetical designated archipelagic sea lane.

50 NM ARCHIPELAGIC SEA LANE

Figure 2 ot
Hypothetical

Designated ﬂ

Archipelagic Sea

Lane s,

Source: 1995 U.S.

Navy Commander’s

Handbook, p. 129,
Figure 2-1

DISTANCE RETWEEN IALANDS A AND B iS 40 MM, RHIFS AND AR-
CRAFT MUST APPROACH WO CLOBER THAM 4 NM TC EITHER
BBLAND {10 PERCENT OF DMBTANCE AETWEEN tSLAMDR}

Notwithstanding the apparent proscriptions of Hesdttions in waters through which
archipelagic sea lanes passage may be exercisetks&r Oxman has written that the
breadth of permissible passage was partially thelref military considerations:

These broad sea lanes were desigimady alia, with a view to

accommodating the needs of military task forcesetrsing such
extended and exposed routes to employ evasivecdaetid to

Robertson, pp. 21-22, 33; Heintschel von Heineg@66. Heintschel von Heinegg asserts that Article
38 reflects customary international law, althoughalbknowledges that not all States would concee S
ibid., and footnote 32 therein. Similarly, the sels of neutral States, including military vessatsl
aircraft, may exercise the passage rights provigieder international law through, under and over
belligerent international straits and archipelagiaters. See San Remo Manual, paras. 26 and 32.

108 1995 U.S. Navy Commander’s Handbook, para. 2312.K. Manual, paras. 13.11, 13.12; Canadian
Manual, paras. 813-814; San Remo Manual, parag524Military aircraft and auxiliary aircraft may
not exercise the right of innocent passage thraooggnnational straits. See also 1982 LOS Conventio
Article 17.

109 1982 LOS Convention, Article 53(5). Thus, tha &me is actually 50 nautical miles wide.
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disperse broad defensive screens of ships, heficopind fixed-
wing aircraft around the heart of the task for&ath the transiting
State and the archipelagic State have an intemeawvaiding the
creation of a tempting targgt.

With respect to transit and archipelagic sea lgg@ssage for warships,there is no
requirement that such passage be inno¢&ntlor is there a specific requirement (similar to
Article 20 of the 1982 LOS Convention with respeot innocent passage) requiring
submarines to surface when exercising transit pas§a However, neutral States may not
“suspend, hamper or otherwise impede” the rightanisit passage or the right of archipelagic
sea lanes passatjé. In addition, “the right of non-suspendable inndcpassage ascribed to
certain international straits by international lamay not be suspended in time of armed
conflict*®

Belligerent forces in transit passage or archipelaga lanes passage must undertake
such passage without undue delay and must reframn the threat or use of force against the
neutral littoral or archipelagic Staté. Moreover, the transiting warship must comply vitib

generally accepted regulations, procedures andiggaaegarding navigational saféty.

110 Oxman, pp. 860-861
1L The U.S. Government position is that transit pgesreflects customary international law. See 1995
U.S. Navy Commander’s Handbook, para. 7.3.5. Fgergeral discussion of military issues related to
transit passage through international straits| seee July 1986, pp. 177-178.

12 1982 LOS Convention, Article 38(2). Green qumssiwhether “a belligerent warship can ever be said
merely to be engaged in simple navigation.” Hestak broad view in this respect, noting, “Whenétver
is at sea during a conflict it is, potentially @ast, engaged in hostile operations, even if ghisérely to
enable it to get from one part of the combat apeanbther or to depart the combat area entirelyC.
Green, Comment No. 8, in Robertson Bochumer Sem;ifp. 101. See also ibid., pp. 101-102.

113 Regarding archipelagic sea lanes passage foamjilvessels and aircraft in general, see Oxman, pp
858- 861 and Lowe July 1986, p. 177, in which Laeés forth the argument that the text of 1982 LOS
Convention Article 39(1)(c) supports the positidratt submarines may exercise transit passage while
submerged, a view shared by John Norton Moore,Régme of Straits and the Third United Nations
Conference on the Law of the Sea,” 74 AJL 77 (January 1980), p. 95; Horace B. Robertdon,
“Passage Through Straits: A Right Preserved inTthied United Nations Conference on the Law of the
Sea,” 20 _Virgina JJIlp. 801, pp. 843-846; and Robertson, pp. 20-21; &s® Rauch, pp. 45-46 and
William T. Burke, “Submerged Passage Through Straitterpretations of the Proposed Law of the Sea
Treaty Text,” 52 Washington Law Review93 (1977).

114 1995 U.S. Navy Commander’s Handbook, para. 7.81%. Manual, para. 13.16; Canadian Manual,

para. 817.1; 1982 LOS Convention, Article 44; Samie Manual, para. 29; Regarding the transit
passage regime as it relates to warships and ryiliecraft, see Oxman, pp. 856-858.

115 U.K. Manual, para. 13.20.; Canadian Manual, pd28.3; San Remo Manual, para. 33.

116 1982 LOS Convention, Article 39(1); 1995 U.S. Ma®ommander's Handbook, para. 7.3.5.; U.K.
Manual, para. 13.17.; Canadian Manual, para. 8 8&afh;Remo Manual, para. 30.
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Hostile actions by belligerent naval forces arehgited in neutral waters constituting
an international strait and those waters in whtah ight of archipelagic sea lanes passage
may be exercised® Belligerent forces exercising transit passageudin international straits
and archipelagic sea lanes may engage in actithesare incident to their normal mode of
continuous and expeditious passage:

Belligerent forces in transit may ... take defensiveasures
consistent with their security, including the labhimg and recovery
of aircraft, screen formation steaming, and acoustid electronic
surveillance. Belligerent forces may not use redustraits as a
place of sanctuary nor as a base of operations,batidjerent

warships may not exercise the belligerent rightisit and search
in those waters?

During the course of such passage, belligereneformaust refrain from conducting offensive
operations against enemy forces or using the reutaters as a sanctuary or base of
operations?®
However, there are no such restrictions on thedgcinof hostilities “in and over

international straits completely overlapped by teeritorial seas of theparties to an
international armed conflict* Heintschel von Heinegg, a leading expert on argwadlict
at sea, has written that:

[A]t first glance there seem to exist no restrician the conduct

of hostilites in and over international straits ngdetely

overlapped by the parties to an international arncedflict.

Indeed, subject to the applicable maritigus in bellg enemy

vessels and aircraft in such straits may be atthcked enemy and
neutral merchant vessels may be visited, stoppedaptured.’*?

el 1982 LOS Convention, Articles 39(2), 42.
118 1995 U.S. Navy Commander’s Handbook, paras. 773%6; Canadian Manual, para. 818; San Remo
Manual, paras. 15-17 and 30.

119 1995 U.S. Navy Commander’s Handbook, para. {f&&notes omitted), see also ibid., p. 379, para.
7.3.6. regarding transit through archipelagic seees$; U.K. Manual, para. 13.18.; Canadian Manual,
para. 819. See also 1982 LOS Convention, Artidéh San Remo Manual, para. 30. The phrase
“normal mode,” permits submarines to exercise tightrof archipelagic sea lanes passage while
submerged.

120 1995 U.S. Navy Commander’'s Handbook, paras. 783%6.; U.K. Manual, para. 13.20; Canadian
Manual, para. 819.1; San Remo Manual, para. 30.cbhamentary on the provisions of the San Remo
Manual dealing with transit passage by belliger¢htsugh international straits or archipelagic wate
states that this was one of the “most seriouslyatib provisions” during the drafting process. San
Remo Manual, para. 30 and Explanation, pp. 106-107.

121 Heintschel von Heinegg, p. 26dniphasisadded). See also Rauch, pp. 40-44; Robertson, p. 4

122 Heintschel von Heinegg, pp. 264-265; see alscRau 44, Bothe, p. 403.
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Article 35(c) of the 1982 LOS Convention provides fin exception to the transit
passage regime for certain international straitswhich passage is regulated in whole or in
part by long-standing international conventiongarce specifically relating to such straits.”
The Turkish Straits (Dardanelles and Bosporus)uader such a special regime pursuant to
the 1936 Montreux Convention, which is beyond tbeps of the present work, but which
limits the number and types of warships that may the Turkish Straits, both in peace and
during armed conflict. Under the terms of the Menk Convention during periods of armed
conflict when Turkey is not one of the belligerertansit passage is guaranteed for neutral
vessels. However, transit passage of belligeremskwps is prohibited, except in exceptional
circumstances specified in the Conventinln the event Turkey is a party to the conflict,
that State has complete discretion as to transggge for vessels of other belligeréefits.

Other States have advanced claims that certaimnatienal straits fall within the
ambit of 1982 LOS Convention Article 35(c), but Buclaims seem to have been
unsuccessful, with the exception of the Strait efgdllan'*®

Man-made canals used for international navigatsuch as the Panama Canal, Suez
Canal and Kiel Canal, fall outside the definitiofinternational straits and are generally
governed by specific treaties that provide detedigarding passage of both neutrals and
belligerents* For example, with respect to the Panama Canalrglevant treaty provides
that “in time of peace and in time of war it sh&linain secure and open to peaceful transit by
the vessels of all nations on terms of entire etyiadf’ Other canals have been closed or
have had limitations established during armed @usfl For example, the United Kingdom

closed the Suez Canal to convoy shipping during b First and Second World Wars.

E. The High Seas, including Exclusive Economic Zose

The high seas and EEZs were discussgutain Chapter 1, section Il.

123 Robertson, p. 22; 1995 U.S. Navy Commander's HaoK, para. 7.3.5.

124 Robertson, p. 22; Heintschel von Heinegg, p. 264.

125 Robertson, p. 22; 1995 U.S. Navy Commander’s HaoK, para. 2.3.3.1, footnote 36; Heintschel von
Heinegg, pp. 275-279. Rauch takes the view thit thie Turkish Straits are covered by Article 35(c)
Rauch, p. 53.

126 See, for example, the 1977 Panama Canal Treatytten1995 U.S. Navy Commander’s Handbook,
para. 2.3.3.1, footnote 36, for the relevant extsefppm the treaties governing passage through the
international canals cited.

127 1977 Panama Canal Neutrality Treaty, Article3lee also 1977 Panama Canal Neutrality Protocol.
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F. The Seabed

The issue of military uses of the seabed duringpde of armed conflict merits brief
mention. Although ships and aircraft, includingraldps and military aircraft, enjoy freedom
of navigation on and over the high seas, bellige®ates conducting such military operations
on the high seas should avoid disrupting the esertiy neutral States of the rights of
exploration and exploitation of the resources ef ¢$kabed, ocean floor and subsoil thet@of.
Moreover, care should be exercised by belligergéateS to avoid damaging the submarine
cables and pipelines laid on the seabed that dexubtisively serve the belligererits.

As a legal concept, the international seabed isphet of the seabed that is “beyond
the limits of national jurisdiction® i.e., seaward of the continental shelf of the taleState
as defined in the 1982 LOS Convention, except ia thre instance of an isolated
uninhabitable rock¥* Thus, the international seabed begins at furtbeatvard point that is
200 nautical miles from the baseline or the outdgee of the continental margifi.
Consequently, since the area covered by the irttenad seabed lies entirely beneath the
waters of the high seas, there is nothing in th&21190S Convention regarding the seabed
that significantly impacts upon naval operationdtmmhigh sea$?

The 1971 Seabed Arms Control Tre&typrohibits the emplacement of nuclear
weapons or other weapons of mass destruétion the seabed and ocean floor beyond 12

miles from the baseline from which the territorsda is measured, pursuant to the 1958

128 U.K. Manual, para. 13.22; Canadian Manual, pg28; San Remo Manual, para. 36.
129 U.K. Manual, para. 13.23; Canadian Manual, pd24; San Remo Manual, para. 37.
130 1982 LOS Convention, Article 1(1)(1).

131 Such rocks possess neither a continental shelim&EZ, per 1982 LOS Convention Article 121. See
also Oxman, pp. 832-835; and Tullio Treves, “Mifjtdnstallations, Structures and Devices on the
Seabed,” 74_AJIL (No. 4 October 1980), pp. 808-857, and Rex J.akgd“Military Installations,
Structures and Devices on the Continental SheResponse,” 75 AJIL(No. 4 October 1981), pp. 926-
933 and Tullio Treves, “A Reply,” 75 AJJI(No. 4 October 1981), pp. 933-935.

182 1982 LOS Convention, Article 76.
133 Oxman, pp. 833, 835; Robertson, pp. 35-36.
134 Treaty on the Prohibition of the Emplacement afcar Weapons and Other Weapons of Mass

Destruction on the Seabed and Ocean Floor anckistibsoil Thereof, 11 February 1971, TIAS 7337,
23 UST 701.

135 No arms control treaty defines “weapons of massrdction.”
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Territorial Sea Conventioli® This treaty also prohibits construction of stures, launching
installations or other facilities specifically dgsed for testing, storing or the use of such
weapons?®’ Thus, although this treaty prohibits the use wflear mines that are attached to
the seabed, ocean floor or subsoil thereof, it do@sproscribe the use of naval nuclear
weapons, such as nuclear-armed depth chargespedtmes, so long as such weapons are not
implanted or emplaced on the seabed. Similarlgulamarine resting on the ocean floor
would not be prohibited from launching nuclear-agniallistic missiles, on the grounds that

such submarines are not affixed to the ocean floor.

G. Conclusion

In conclusion, the law of the sea regime providesa detailed division of the world’s
oceans into zones and therefore effectively panttiarea in which naval forces may operate
and conduct hostilities. Although the 1982 LOS @mtion is primarily designed for
conditions of peace, the treaty remains operabiengluime of armed conflict. Belligerent
naval forces may conduct hostile operations inand above the territory, internal waters,
territorial seas, EEZs and continental shelvestioérobelligerent States. With respect to the
territory of neutral States, the belligerents mugth minor exceptions) refrain from hostile
actions and attacks. The problem presented bytfalewaters” is that the extent of such
waters in terms of belligerent naval operationsisettled.

Although the rights of neutrals are the topic @fcdssion in the following chapter, a
few conclusions regarding neutral rights relatiognéutral waters and ports may be stated at
this point. While the bulk of the modern law gaviag the rights and duties of neutrals vis-a-
vis belligerents in the context of naval warfare based on customary international law and
treaties that have codified those customary ridash as 1907 Hague Convention XIlI, the
law of the sea regime and state practice have si&tesl modernisation of certain rules.
Modern military manuals and the San Remo Manuaé lsavmmarised these rules as follows:

 Within and over neutral waters, hostile actions (telude

launching attacks, laying mines, visit, searchediion or capture)
by belligerent forces are not allow&d.

136 1971 Seabed Arms Control Treaty, Articles 1 and 2
187 Ibid., Article 1(1).

138 1995 U.S. Navy Commander’s Handbook, para. 7.K; Manual, paras. 13.8.-13.9; Canadian Manual,

paras. 806.1-806.2, 810.2; German Manual, pard$8,111120; San Remo Manual, paras. 15-16.
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» Belligerent forces may not use neutral waters san@tuary or base
for conducting military operatiort&’

» All ships, including warships, may exercise thehtigf innocent
passage, which must be continuous and expeditibusyugh the
territorial waters of all Stateé$.

» Belligerent vessels may exercise the right of immicpassage
through neutral international straits and archigielavaters:**

« On a non-discriminatory basis, a neutral State nrapose
conditions, restrictions (such as the employmerboél pilots) or
even prohibitions on the entry to, or passage tliputs neutral
waters by belligerent warships and auxiliary vessékxcept that:

o Neutral States mawpot suspend, hamper or otherwise
impede the right of transit passage nor the right o
archipelagic sea-lanes pass&jend

* On a non-discriminatory basis, a neutral State olage its ports
and roadsteads to belligerents to belligerent wpsshand
auxiliaries}** and certain limitations exist concerning permitsib
actions within such ports and roadsteads:

o Belligerent warships are forbidden to remain intredu
ports for longer than 24 hours unless unable tadep
due to weather or unseaworthiné&Ss.

o0 Belligerent vessels or auxiliaries may take on food
water and sufficient fuel to reach a port in itsnow
territory 1

139 1995 U.S. Navy Commander’s Handbook, para. 7Bahadian Manual, para. 807; German Manual,

para. 1119; San Remo Manual, para. 17.

140 1995 U.S. Navy Commander’s Handbook, paras. -23.2.4; U.K. Manual, para. 13.8; German
Manual, para. 1126; Australian Manual, paras. 22%; San REmo Manual, paras. 19-21. See also
Appendix, section IV.B.

141 1995 U.S. Navy Commander's Handbook, paras. 2-23.3.2; U.K. Manual, para. 13.11; Canadian
Manual, para. 820; German Manual, para. 1126; SandManual, paras 15, 24, 31-32.

142 1995 U.S. Navy Commander’'s Handbook, paras. 7B24; Canadian Manual, paras. 808, 809(a);
German Manual, paras. 1136-1137; Australian Mampah. 10.8; San Remo Manual, paras. 19, 20(a).

143 1995 U.S. Navy Commander’'s Handbook, para. 7.3.8. Manual, para. 13.16; Canadian Manual,

para. 817; San Remo Manual, para. 29.

1a4 1995 U.S. Navy Commander’'s Handbook, para. {sp&cifically noting that neutrals are not required

to close their ports and roadsteads to belligeye@@nadian Manual, para. 809; German Manual, para.

1137; Australian Manual, paras. 10.8-10.11; San&btanual, para. 20.

145 1995 U.S. Navy Commander's Handbook, para. 7A3.Zanadian Manual, para. 810.1; German

Manual, para. 1127; Australian Manual, para. 1887 Remo Manual, para. 21. The 24-hour rule does

not apply to passage through international steaitbarchipelagic sea-lanes passage.
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0 Belligerent vessels and auxiliaries may undertake
repairs to make them seaworthy if the neutral Statks
such repairs necessary, although such repairs moay
restore or increase their fighting strentfth.

» Belligerent vessels in transit passage througheumhd over a
neutral international strait or in archipelagic t@@es passage
through, over and under neutral archipelagic wateust proceed
without delay, and while such vessels may takerds®fe measures
during transit passage, they are precluded fromdeoing
offensive operations against enemy forces or usingh neutral
waters as a place of sanctuary nor as a base cftmpes’*®

» Belligerent military (and auxiliary) aircraft mayonhenter neutral
airspace and the neutral State has a duty to lsmeans at its
disposal require the aircraft to land within itsritery, after which
time the aircraft and its crew shall be internédrcraft (other than
medical aircraft) that fail to follow instructions land are liable to
be attacked by the neutral St&te.

In the EEZs and on the continental shelves of aé@tates, the parties to the armed
conflict may conduct military operations, but musspect the rights of neutrals with respect
to exploration and exploitation of marine resourcés a result, and taking practical matters
into consideration, including the presence of visssngaged in such exploration and
exploitation of marine resources, EEZs may be “nbd areas in terms of belligerent naval
operations, depending on the location. On therdihed, there is no blanket prohibition on
the establishment of NEZs in EEZs of neutral States

On the high seas, the belligerent parties mustirefirom prejudicing the rights of
neutrals to explore and exploit the resources efstsabed and must not damage submarine
cables or pipelines unless such cables or pipeknxetusively serve other belligerents, but

may otherwise engage in naval operations.

146 1995 U.S. Navy Commander’s Handbook, para. 23@anadian Manual, para. 809.1(b); German
Manual, paras. 1130-1131; Australian Manual, 10Sdh Remo Manual, para. 20(b).

147 1995 U.S. Navy Commander’s Handbook, para. 23@anadian Manual, para. 809.1(c); German
Manual, paras. 1128-1129; Australian Manual, pagal0; San Remo Manual, para. 20(c).

148 1995 U.S. Navy Commander’s Handbook, para. 7.3.8. Manual, para. 13.18; Canadian Manual,
paras. 818-819; San Remo Manual, para. 30.

149 San Remo Manual, para. 18. See also 1995 U.8y Bammander's Handbook, para. 7.3.7; U.K.
Manual, paras. 12.17, 12.17.1; German Manual, padat9-1155.
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Chapter 5

Neutrals and Naval Warfare

“The law of neutrality ... was not made ... from thep-wown by
scholars and commentators, but rather from theobmwtip by
statesmen, generals, admirals and traders. ltawast of life first,
and an institution of law only latet.”

“No state, since 1945, has ever considered itselhd by the law of

neutrality in the case of a state of war recognibgdparties to a
conflict.”

[ Introduction

The effects of exclusion zones obviously do not éalirely upon the warships and
merchantmen of the belligerents; the establishroésuch zones also affects neutral States
and their interests. This chapter examines howgleeénts have historically impacted upon
neutral States and interfered with their rightstipalarly concerning commercial uses of the
seas and freedom of navigation. One of the digtghgng characteristics of naval warfare is
the extent to which belligerents may interfere widutral commerce, and this factor has
played a very important role in the developmentth@ permissible scope of activities in
which belligerents may lawfully engage upon thentsgas.

Neutral States have always had to acquiesce imdéleels of belligerents in certain
circumstances and the challenge posed is how tmbalthe rights of neutral States to trade
freely while allowing belligerents to control suthde so that neutral States do not assist or
re-supply opposing belligerent forces. This balagcact lies at the heart of the system
permitting belligerents to exercise visit and shag as to prevent the shipment of war goods
to enemy forces by neutral merchant vessels.

After briefly exploring the current state of nelitsa under the U.N. Charter, this
chapter turns to the nature of neutrality as thatept relates to a number of issues, including

interference with neutral shipping, such as viséarch, diversion and captireThe law

! Neff, p. 7.
2 Schindler, p. 375.
Although slightly dated, Tucker remains the masthoritative source on the law of neutrality as it

relates to naval warfare. Neff sets forth a comensive history of neutrality from its medieval t®to
the present.
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governing the targeting of neutral merchant shipgeneral is discussed in Chapter 6, while

the law governing blockade is discussed in Chapter

[I. Neutrality: Pre-Charter History
A. Pre-2d" Century

The notion that neutrality could be a legal conoeps alien to medieval just war
theorists on the grounds that to be neutral inrélico between the forces of good and evil
was immoral. By the late 6and early 1% Centuries, however, leading jurists began
expanding upon the concept of neutrality, in resgoto the emerging reality that “a war
could be just on both sides when considered frarhtiman standpoint, even if not from the
divine one.* Thus Gentili, in his 1598 treatise On the Law/édr, and Grotius, in his 1625
On the Law of War and Peackoth addressed neutrality. The law of neutratityhich

applied only when war erupted between sovereigteStahad a “fixed and uncontested place
within the law of nations”until the adoption of the Charter of the Unitediblas.

In terms of rights, the neutral had an inherenuradtlaw right to trade with any
belligerent, on the ground that the neutral wasinai state of war. For the same reason,
belligerents were not entitled to direct combaicast against neutrals. From these principles,
several “rules” developéed.First, while belligerents were entitled to capttine property of
their enemies on the high seas, the property otralsuwas inviolable. Second, since
belligerents could not attack the property of nalst—including the vessels of neutral
states—a belligerent was prohibited from attackiegtral vessels even when such vessels
were carrying enemy property. Third, in the evdiat a belligerent captured a neutral vessel
that was carrying enemy property, the capturindigexent was required to pay the neutral

carrier any freight that was ddeThus, the character of the cargo played the afuole in

4 Neff, p. 9.
° Schindler, p. 367.

These principles are reflected in tB®nsolato del Marea document initially relating to maritime
trading in Spain in the #3Century, which was subsequently accepted by taeliig European
maritime powers.

The Consolatocontained rules governing a variety of situatioriSor example, the belligerent State
could remove the enemy property from the neutrabgkon the high seas, or if the vessel was mainly
(or exclusively) carrying enemy goods, the bellgggrcould require the neutral vessel to procequbtd

for the purpose of unloading the goods. If thetradwessel master refused, the belligerent waiesht

to sink the ship, once the belligerent took meastogrotect the crew of the merchantman.
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determining whether cargo at sea could be subpecapture. Enemy cargaould always be
subject to capture—whether carried on board enemgeatral vessels, but if the enemy
property were captured from a neutral vessel, fheight would be owed.  Neutral cargo
would never be the subject of lawful capttire.

These determinations were often fraught with peattiifficulties. For example, how
was the character of the property captured atsba tletermined? The rule developed that it
was the nationality of the consignee of the goaoather than of the title-holder that was the
determining factor in whether the goods were néuatra&anemy property. Of course, this is
virtually impossible to determine without recoutseexamining the ship’s papers. This led to
the development of the right of belligerents tatvasid search neutral vessels on the high seas
to determine whether the cargo is subject to captuiResistance to visit and search could
result in the ship being sunk (after the crew whked out of harm’s way). Partially to
alleviate this rather draconian approach, the repdiaritime powers of the age, England and
France, developed rules concerning pfiznd legal institutions known as prize courts to
ensure that the rights of interested parties wefereed** Under this regime, rather than
capturing cargo or sinking the vessel on the hegssthe belligerent captors were required to
put crews aboard neutral vessels and escort swusgelgeinto belligerent ports where prize

courts were sitting.

Particular problems arose with respect to whatec@o be known as contraband—arms, ammunition
and other materiel necessary for conducting war.

In the mid-18 Century, France—and then England—adopted a pkhoyn as “infection,” by which
a neutral vessel would lose that status if it waisying any enemy cargo, resulting in all cargangei
considered to be enemy property.

10 Only if the ship’s papers provided a cause fapgtion, could the ship’s holds be searched.

1 These rules were subsequently codified in Arsid@é& through 23 of 1907 Hague Convention XIII, and
may be summarised as follows. Prize vessels mdy be brought into neutral ports due to
“unseaworthiness, stress of weather, or want of dueprovisions” and must depart as soon as the
circumstances justifying its entry into port haveled. 1907 Hague Convention XllI, Article 21. Any
prize brought into a neutral port for any othersaamust be released by the neutral power. In the
event that the prize vessel does not so depaowiolh an order to do so by the authorities of thatral
State, the prize and its crew shall be releasedt@grize crew shall be detained. Ibid. Althoulgé
treaty permits neutrals to allow belligerents todsrizes to neutral ports for sequestration pendin
decisions by prize courts, this provision is comémsial and found little use by any States durimg t
two World Wars of the 20th Century. Ibid., ArticE3; see also Dietrich Schindler, Commentary on
1907 Hague Convention XIII, in Ronzitti, pp. 21122at p. 219 and the sources cited in footnote 16
therein.

12 Neff argues that prize courts served two prinfanctions: “to compile an official inventory of cayed
goods, to ensure that the government receivediitsiiare of any booty,” and to provide “important
protections to neutrals against arbitrary and oggve conduct by zealous belligerents on the high
seas.” Neff, p. 25.
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It should be stressed that, although neutrals wérded certain legal protections,
this was not the result of a clearly developed ephof the rights of neutrals. Rather, this
situation reflected two parallel developments.sfithe “rights” of neutrals to engage in trade
was based on the natural law and not on a poséivgguaranteeing neutral trading. Second,
the constraints imposed on belligerents vis-a-\esitrals were based on the laws of war
limiting attacks to those States actively engagedtiastilities and not against third partiés.
Moreover, notwithstanding the apparent simplicifyttte general rules governing neutrality
during the medieval era, one commentator has writiat the reality was quite different:

[1]t is fairer to say that the so-called “rightst oeutrals consisted
of the freedom to exercise any of their generauradaw rights
that lay beyond the reach of the rights of belkgegs. This meant
that the whole law of neutrality was seen, fundaiaén from the
standpoint of the belligerents. It was belligesentot neutrals,
who had rights properly speaking under the laws/af. Neutrals
simply had whatever freedom of action was “left Bvéso to
speak) when the prerogatives of belligerents canaehalt:*

Unlike the situation with respect to the “rightd’neutrals (which did not derive from
the status of the neutral State per se), medieuaddean jurists embraced the notion that
neutrals had two duties: to abstain from hostditend to remain impartial as between the
belligerents. This is not to suggest, howevert thase concepts were easy to apply in
practice. On the contrary, the application of éhasutral duties “was beset with conceptual
difficulties, uncertainties, fine distinctions andanswered question8.” Nevertheless, these
twin duties, as formulated by the end of thd Tentury, remain a core component of the
concept of neutrality from that period to the prase

In part because the law of neutrality developetierasporadically based on State
practice, the self-help measures of belligerentisafs and necessity played an important role
in this process, if only because the neutral vessal often the target of the act of reprisal.

For example, Neff cites to the controversial' TBentury “infection” policy® as an example of

3 Grotius, p. 783.
4 Neff, p. 11.
B Neff, p. 14.

16 This policy had two results: first, a neutral shwould be treated as a belligerent merchantman and

would thus forfeit its neutral status, if it wasrgéng any cargo owned by the enemy; second, as a
result, all cargo would be treated as enemy caggardless of actual ownership, due to the “inéecti
Neff, p. 16. See also Heintschel von Heinegg BowruSchriften, p. 4.
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how reprisals influenced the law of neutrality aafflected the rights of neutrdls. The
principle of necessity in the context of neutralifgen arose where one belligerent relied on
this principle to interdicall trading between neutral and enemy States. Umli&esituation
with respect to belligerent reprisals, there igemuirement of a prior unlawful act for a State
to exercise the right of necessity. Rather, theeSseeking to exercise that right must be
facing an emergency that can only be resolved bynging upon the legitimate rights of
another State. Like reprisals, however, acts akessity are governed by the principle of
proportionality. Necessity has been charactereseda sort of juridical ‘wild card’ which
allows a State to ‘trump’ the normal rights of atl&tates in times of desperation—and

wartime contains many such occasiotis.”

B. Developments in the Law of Neutrality: 1900-1945

Prior to the outbreak of the First World War, itsnaclassical rule of international law
that in the event war broke out, a State had @ ¢hoice to enter the conflict as a belligerent
or to remain outside the war, in which case it widug bound by the law of neutrality. Hague
Convention XIlll of 1907 changed the situation te #xtent that it substituted the concept of
strict neutrality for the “intermediate forms ofr@olent neutrality” that had been practised
in earlier periods?

The intense efforts to codify the laws of warte turn of the 20 Century included
the laws governing naval warfare in general and ldve of neutrality in particular, as
demonstrated by the 1907 Hague Convention XlI, 8@&71Hague Convention XlIII and the
1909 London Declaration. Although many of thesdified rules are more precise than their
customary counter-parts, the treaty rules all c¢fbistomary principles. Moreover, while the
1907 Hague Convention XllI deals with the rightsl atuties of neutrals and belligerents in
neutral ports and neutral waters offlyhe 1909 London Declaration contains provisiors th

relate to belligerent actions with respect to reutessels on the high seas, and sets forth

r Neff, p. 16.
18 Ibid., p. 17.
19 H
Schindler, p. 371.
20 Two regional treaties, the 1928 Havana Convendiot the 1938 Nordic Rules of Neutrality, contain

specific provisions on the rights and duties ofigetents in neutral waters and ports covered logeh
conventions.
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detailed rules on several topics, including blo&fadontraband? “unneutral service?® and

enemy charactéf.

1. Rights of Neutrals
Article 1 of the 1907 Hague Convention Xl setwrth the basic principle that

belligerents are required to respect the rightsaidtrals in neutral waters and on neutral
territory and to abstain from any act that wouldstdute a violation of neutrality. Article 2
prohibits belligerent warships from acts of hostjlincluding captur& and the exercise of the
right of search, in the territorial waters of a malState. Belligerents are prohibited from
using neutral ports and waters as a base of np&htions against their adversafiesnd
may not establish prize courts on neutral terrimrpn vessels in neutral waté¥sAlthough
neutral States are prohibited from supplying—eitfiezctly or indirectly—a belligerent State
with any war materie® Article 7 of the 1907 Hague Convention XllI spézafly permits a
neutral to allow the export or transit of militaeguipment and supplies to belligerent States.
Read together, these provisions permit individwal€ompanies in neutral States to supply

belligerents, even though the neutral State itsgifecluded from providing military goods.

2 Chapter I, Articles 1-21.

= Chapter II, Articles 22-44.
z Chapter lIl, Articles 45-47.
2 Chapter VI, Articles 57-60.

= Article 26, 1907 Hague Convention XIIl, providésat a State does not lose its neutral status by

exercising any of its neutral rights against aigetent.

% In the event that a ship is captured in the ttniel waters of a neutral State, Article 3, 190@gde
Convention XllI, requires the neutral State to aske the prize and its crew (interning the prizevyié
the prize is still within its jurisdiction. If therize is no longer under the jurisdiction of theutral
State, the captor State must liberate the prizecesws on the demand of the neutral State.

2 1907 Hague Convention XllI, Article 5. This afé specifically precludes the establishment of any
systems for communicating with belligerent forcedand or at sea.

2 Ibid., Article 4.

2 Ibid., Article 6.
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2. Duties of Neutrals

The duties of abstention, prevention and impatyiatere incorporated into the 1907
Hague Convention XIll, and many of these provisioesiain in force today. As noted
above, neutrals must abstain from supplying miligoods to belligerents and must also use
the means at their disposal to prevent the “fittowg or arming of any vessel within its
jurisdiction which it has reason to believe is mded to cruise, or engage in hostile
operations, against a Power with which that Govexmints at peace’” Article 9 of the treaty
requires the neutral state to impartially apphpétligerents whatever conditions, restrictions,
or prohibitions made by that State with respecth® admission into its waters or ports of
belligerent warships or their priz&s.

A neutral State does not lose that status simplyabse the warships or prizes of
belligerent States pass through the neutral’stéeial waters® and a rather elaborate system
of rules governs this aspect of the law of neuydli Thus, belligerent warships may not
remain in the ports, roadsteads or territorial vgatd neutral States for more than 24 hours
unless otherwise provided for in the 1907 Haguevention XlIII.** In the event that a
warship has suffered damage or during periods @ément weather, the belligerent warship
may extend its stay in the neutral port, roadstaatérritorial waters until such time as the

damages are repaired or the weather imprvés.the absence of national legislation to the

% The concluding section of Chapter 4 containsditations to many of the relevant provisions of the
military manuals of the leading maritime nationgl arf the San Remo Manual relating to these rules.
See also German Manual, paras. 1118-1148.

81 1907 Hague Convention XlII, Article 8.

32 In the event that one belligerent has failecottoiv the orders or regulations imposed by a né@&tate,
or has violated the neutrality of that State, thetral may forbid the warships of that belligeréom
entering its ports or roadsteads. 1907 Hague GuaioreXIll, Article 9.

8 1907 Hague Convention XIII, Article 10. Schindsrgues that although this rule is “uncontestéd,”
limits are controversial. In support of this pasit he cites to thdltmarkincident of February 1940.
See Dietrich Schindler, Commentary on 1907 Haguev€ation XlII in Ronzitti, pp. 211-222 at pp.
216-217.

3 1907 Hague Convention XllI, Article 24 establishtbe regime for violation of these provisions and
permits the neutral State to detain the warshipcaed.

= 1907 Hague Convention XIII, Article 12. Thisiale specifically allows for a neutral power to o
special provisions to the contrary in its domesigislation. See also Article 13, which requirks t
neutral State to inform the belligerent warshiptlté requirement to depart within 24 hours once the
neutral State becomes aware of the outbreak ofliiest See Chapter 4, section V.B., for a disios
concerning the continuing viability of the 24-haute.

3% 1907 Hague Convention XIII, Article 14. The sedoclause of this provision exempts “warships

devoted exclusively to religious, scientific, orilphthropic purposes.” It is far from clear whgpés of
warships would fall within this exemption, howeveArticle 17 limits the repairs to those which are
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contrary, no more than three belligerent warshi@g memain simultaneously in the ports,
roadsteads or territorial waters of the neutrateStaand when warships belonging to both
belligerents are simultaneously present in a nepte, a period of not more than 24 hours
must elapse between the departure of the ship dielgrio one belligerent and the departure
of the ship belonging to the other belliger&nMoreover, a belligerent warship may not leave
a neutral port or roadstead until 24 hours afterdaparture of a merchant vessel under the
flag of its adversary..

Article 25 of the 1907 Hague Convention XlIl impeseduty of prevention on neutral
States and requires a neutral power to employ t@nsat its disposal to prevent belligerent
States from violating its neutrality and one of therniest problems concerning the law of
neutrality concerns the potential action that oabidgerent could take against another when
the neutral State violated its duties of imparyaéind prevention. Assuming that the neutral
State took the steps required by Article 25, isegponsible for the ineffectiveness of its
measures? Difficulties can also arise when a neutral Stads failed to use the means at its
disposal to prevent a belligerent from using itsess unlawfully, such as when a belligerent
uses neutral waters as cover or when it violate#hkhour rule.

The San Remo Manual takes a cautious approachtlmiog the actions that are
required in this situation. There is an obligatiom neutral States to “take the measures
necessary to terminate” a violation by a belligérdat occurs in the neutral waters of that

State!' If the neutral State fails to terminate the Jiima, by one belligerent, the opposing

“absolutely necessary” to render the vessel seéwy@mnd specifically precludes any repairs that woul
add to the fighting capacity of the warship. Theal authorities of the neutral power may determine
which repairs meet this requirement. 1907 Haguev€uotion XIlI, Article 17. Similarly, Article 18
prohibits the belligerent warship from replenishimgincreasing its war supplies or arms, or from re
crewing while in neutral ports, roadsteads or teridl waters.

37 1907 Hague Convention XlII, Article 15.
38 1907 Hague Convention XIlI, Article 16. The oraé departure is determined by the date of arrival
unless the first ship to arrive is “so circumstahdéat an extension of its stay is permissible”
(presumably on account of the need for repair uAdicle 17 or to refuel under Article 19).

3 1907 Hague Convention XIII, Article 16. Articl&® and 20 govern the provisioning and refuellifig o
belligerent warships.

40 According to Schindler, “A belligerent in suchseais not allowed to take hostile measures agaimst
enemy making unlawful use of neutral waters unlgésbecomes the victim of an armed attack
originating in neutral territory or in neutral wede(Article 51 of the Charter).” Dietrich Schindle
Commentary to Hague Convention XIII, in Ronzitth. 211-222 at pp. 218; see also Schindler, pp.
382-383.

4 San Remo Manual, para. 22. See also 1995 U.8; Rammander’s Handbook, para. 7.3; Canadian
Manual, paras. 811.1-811.2.
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belligerent should notify the neutral State andegilie authorities of that State reasonable
time to terminate the violatiof. If that fails and the violation “constitutes arisas and
immediate threat to the security of the opposintigezent,” that belligerent may then “in the
absence of any feasible and timely alternative, augsh force as is strictly necessary to the
threat posed by the violatior?”
In the process that led to the drafting of the Ramo Manual, Robertson took a more

direct approach:

Should a neutral State be unwilling or unable tfoere its neutral

obligations with respect to hostile military actigs by belligerent

naval forces within its neutral waters, the oppgdirlligerent may

use such force as is necessary within such neugigrs to protect
its own forces and to terminate the violation ofitnel waters'!

Thus, while there is no doubt that if a neutratesfgermits belligerents to violate the law, the
opposing belligerent may use force against thatmgneeven if in neutral waters,
commentators have disagreed about the legal bassiEh action. For example, Tucker and
Heintschel von Heinegg present the traditional argut that when a neutral State fails to
meet its obligations to prevent one belligerentfrenlawfully using its territorial waters, the
offended belligerent may employ force against ttienaling belligerent forces on the grounds
that such use of force is an act of reprisal agahes neutral State that failed in its défty.
Reflecting the fact that Article 51 of the Unitedatidns Charter has affected the right of
reprisal, Greenwood argues that the concept ofssége rather than reprisal, is a better way

of justifying belligerent action against an enemyowiolated neutral watefs.

[1l. Neutrality in the Era of the United Nations Charter

The 1920 League of Nations Covenant imposed somgations on the rights of
States to to resort to the use of force vis-a-#ieiomembers of the Leagtie.Prior to the

1928 Kellogg-Briand Pact, however, States were i@lyefree to conduct war as a means of

42 San Remo Manual, para. 22. See also Canadiana/lgraras. 811.1-811.2.

43 Ibid.

a4 Robertson Bochumer Schriften, pp. 65-66.

45 Tucker, pp. 218-224; Heintschel von Heinegg, CamitNo. 10, in Robertson Bochumer Schriften, pp.

112-115. See also the Note on Belligerent Rei€zthapter 6.

46 Greenwood, Comment No. 9, in Robertson Bochursrifien, p. 108.

47 See, for example, 1920 League of Nations Coverdtitles 10-12.
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furthering national policies, and under customatginational law, all States had “the option
to refrain from participation in an armed conflmt declaring or otherwise assuming neutral
status.” To a certain extent, the U.N. Charter has madlifieis aspect of customary
international law and the threshold issue conceriive continuing viability of the law of
neutrality therefore concerns the effect that thbl.UWCharter has had on this body of law.
Tucker has written, “[T]he rules regulating the &glour of neutrals and belligerents remain
strictly dependent for their operation upon theseice of a state of wal’” Some authors,
such as Schindler, take the view that the U.N. &hdras fundamentally altered the law of
neutrality:

Article 2(4) has the consequence that States, se o an armed
conflict between other States, can no longer chéresty between
neutrality and belligerency. Their choice is liedt by the
Charter?®

Schindler goes on to note that Article 51 of the@r has had an even greater impact on the
law of neutrality, arguing that as a result of ghisvision:

The dualism neutrality-belligerency has ... been ished. States
not wishing to take part in the armed conflict be wictim’s side

are no longer obliged to apply the law of neutyaliBenevolent
neutrality or non-belligerency have become legadlgimitted

attitudes. Neutrality has become purely option8tate practice
since 1945 shows that States have in fact assungeedaa variety
of intermediate positions regarding armed confietween other
States!

Other writers, however, including Greenwood, tafke opinion that neutrality in the
era of the Charter remains an option in light @t&tpractice:

[T]here have been numerous cases in which Statesdiacted to
be treated as neutrals and have thus voluntarityested their
relations with the combatant states to the lawenftrality. Except
when the Security Council has authoritatively ideed the
aggressor in a conflict and adopted measures dgdias State,
there appears to be no reason why a State which ratewish to

8 1995 U.S. Navy Commander’s Handbook, para. d@tote omitted).

49 Tucker, pp. 199-200. See also Greenwood CorafeyMar, p. 50et seq (“It is in the operation of the

law of neutrality that the most important legal sequences may flow from the decision that a
particular conflict constitutes a war.” Ibid.,0.)

50 :
Schindler, p. 371.

51 Ibid., p. 373.
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become involved in the hostilities should not cleodse status of
neutrality with the rights and duties which thapiias

Notwithstanding these changes in jhg ad bellp Greenwood maintains the view that the law
of neutrality, like the rest of the law of armedntiwt, applies to any international armed

conflict, whether or not there is a formal statevef >

V. Conclusion

Historically, there have been tensions betweerritftés of neutrals and belligerents
during periods of armed conflict at sea and the haw developed and codified the rights and
duties of both neutrals and belligerents when dpgran a maritime environment. A number
of tactics, including visit and search, capturelioersion, have been developed to ensure that
neutrals do not aid one side to the conflict ate¢kpense of the other. Nevertheless, each of
these concepts impedes upon the rights of nedtralse the seas without interference. Most
neutral merchant vessels undoubtedly consider theBgerent means to be costly both in
terms of delay (to include delay as the resulieefauting) and in excess fuel and labour costs.
As seen from the perspective of the belligerentyew@r, these tactics are necessary—if time-
consuming and labour intensive—evils designed suenthat an opponent is denied access
to the goods and logistical support necessary toy aaut the war. Moreover, while the
neutral merchant captain undoubtedly considers ahythese tactics to pose major
inconvenience and obstacles in completing his @yrmany naval commanders probably do
not think the law goes far enough in permittingnihi® engage such vessels on the high seas,
notwithstanding the lack of resources to fulfilstimnission properly.

Neutrals have the inviolable right to engage in pwrce, but have the reciprocal
duties to remain impartial as to the belligerembsabstain from trading with them and to
prevent their sovereign territory from being usgdaby of the belligerents. They must also
permit belligerents to exercise their rights, imthg visit and search. Belligerents have the
right to insist that neutrals fulfil their dutieshile respecting the legitimate rights of neutral

States to engage in commerce without unreasonaskeictions. Thus, neutral merchant

Greenwood Concept of War, pp. 51-52 (citationtted). See also ibid at p. 54 (“The law of neltyal

is brought into operation by the acts of neutralt&t, not the belligerents. While a declaratiomvaf
may lead other States to proclaim themselves rigittrdoes not, as it used to, oblige them to chose
between neutrality and belligerency.”) See als®8518.S. Navy Commander’'s Handbook, paras. 7.2
and 7.2.1.

53 Greenwood, Comment No. 9, in Robertson Bochurohbrifsen, p. 107.
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vessels must be left unhindered to engage in trawlgect to certain qualifications. They
must not resist visit and search; they must avaidihg contraband to belligerent States; they
should avoid sailing under convoy of belligerentstaps or military aircraft; and they should
respect lawfully established and notified blockadé®oach has succinctly summarised the
reciprocal rights and duties of neutrals and betkgts in a helpful table, which are set forth
in Table 22

Table 2 Reciprocal Rights and Duties of Neutrals ahBelligerents
Neutrals Belligerents
Rights | Inviolability Insist on:
Commerce * Impartiaility
» Abstention
* Prevention
Enforcement rights
Duties | Impartiality Respect neutral inviolability and
Abstention commerce
Prevention
Acquiesence

Sources: J. Ashley Roach, Comment No. 15, in Robedn Bochumer Schriften, p. 132,
adapted and reprinted in 1995 U.S. Navy Commander’slandbook, p. 400, Table A7-1

54 See also Schindler, pp. 377-381.
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Chapter 6

Legal Principles Governing Naval Warfare and Targeing

“Nations adhere to the law of armed conflict notyomecause they
are legally obliged to do so but for the very picaitreason that it is
in their best interest to be governed by consistard mutually
acceptable rules of conduct. The law of armedlming effective to
the extent that it is obeyed. Occasional violaiodo not
substantially affect the validity of a rule of lawrovided routine
compliance, observance, and enforcement continoedet the
norm.™

l. Introduction

International humanitarian law seeks to prevemtegessary suffering and destruction
by regulating and mitigating the effects of hos&k by setting forth minimum standards of
protection to combatants, non-combatants and pipperThere are no explicit treaty
provisions that provide that the general principles international humanitarian law
applicable to land warfare extend to cover warfardhe marine environment, and as Fenrick
has cautioned, “[O]ne cannot attempt to indicagedurrent state of the law of naval warfare
by relying exclusively on the explication of treagxts.” Nevertheless, it is beyond doubt
that certain customary principles apply to all ferwf armed conflict. Perhaps the most
important such principle is the notion that in aryned conflict, the parties are limited in
their choices of the methods and means of watfarkis chapter explores the basic principles

relevant to the law of naval warfare.

! 1995 U.S. Navy Commander’s Handbook, para. @dtiiotes omitted).

Fenrick Bochumer Schriften, p. 2.

s See Michael Bothe, Commentary on the 1977 Gefaetocol |, in Ronzitti, pp. 760-767; Fenrick
Bochumer Schriften, pp. 23-27; and German Manwat.pl017.2 concerning the applicability to naval
warfare of the principles enshrined in the 1977 ifiddal Protocol I.

4 See, for example, 1907 Hague Regulations, Ari@e1977 Additional Protocol I, Article 35(1); 199
U.S. Navy Commander's Handbook, para. 8.1; U.K. ddnparas. 13.2, 13.3, 13.24; Canadian
Manual, para. German Manual, paras. 401, 1017,.301terim New Zealand Manual, para. 707.1;
ICRC Model Manual, para. 1701; San Remo Manuah.p28.

As they relate to naval warfare, these principlessuccinctly set out in Fenrick Bochumer Scbnift
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[l. Principle of Distinction

Another core value of international humanitariaw lis the protection of civilians and
non-combatants, which is reflected in the princigdielistinction (sometimes referred to as the
principle of identification). Belligerents at @ilnes are required to make distinctions between
civilians or other protected persons and combatantsbetween civilian or exempt objects
and military objective8. The category of protected persons includes theinded,
shipwrecked, captured and anyone else whwors de combaand no such persons may be
the subject of an attacdk.With respect to objects, military objectives direited to those
objects which:

[Bly their nature, location, purpose or use make edfective
contribution to military action and whose total qrartial

destruction, capture or neutralisation, in thewinstances ruling at
the time, offers a definite military advantdge.

All other objects are civilian objects and are twbe targeted, since only military objectives
may be the subject of a lawful attaickn addition to any specific prohibitions on theans
and methods of armed conflict, it is forbidden twlertake any acts that are indiscriminate in
that they are not, or cannot be directed againgpexific military objective or which have

effects that cannot be limited as the law requitddeans or methods that are “of a nature” to

6 1907 Hague Regulations, Articles 25, 27(1); 18dditional Protocol |, Articles 48, 49(3uclear
Weapons Advisory Opinipmparas. 78-79; 1995 U.S. Navy Commander's Handbpakas. 5.3, 8.1,
11.1-11.8; U.K. Manual, paras. 2.5-2.5.3, 13.2813.Canadian Manual, paras. 204.1, 403, 411;
German Manual, paras. 401, 451, 1017; Interim Nealahd Manual, para. 205; ICRC Model Manual,
paras 1104-1107, 1701; San Remo Manual, para. 39.

! 1977 Additional Protocol I, Articles 50, 51(2)1(3); 1995 U.S. Navy Commander’'s Handbook, paras.
5.3, 8.1, 11.1-11.8; U.K. Manual, para. 9.17; CamadManual, paras. 306, 309-316, 403, 404, 406,
408; German Manual, paras. 502, 601, 603, 704,,100177.4.

8 1977 Additional Protocol I, Article 52(2); 1995.& Navy Commander’'s Handbook, paras. 8.1-8.1.2;
U.K. Manual, para. 13.26; Canadian Manual, par@8, 404, 406-407; German Manual, paras. 441-
443, 446, 1017, 1017.6; Interim New Zealand Manpata. 714.1; ICRC Model Manual, paras. 1104,
1701(b); San Remo Manual, para. 40.

o 1977 Additional Protocol |, Articles 52-56; 1995S. Navy Commander’'s Handbook, paras. 8.1-
8.1.2;U.K. Manual, para. 13.27; Canadian Manualaga404, 411; German Manual, paras. 404, 441,
451, 454-455; Australian Manual, para. 8.5, InteNew Zealand Manual, para. 714.1; ICRC Model
Manual, para. 1701(b); San Remo Manual, para. 41.

10 1995 U.S. Navy Commander’s Handbook, para. 9.UW.X. Manual, paras. 6.1, 13.28; Canadian
Manual, paras. 416.1, 509, 827; Interim New Zealsladual, para. 707.4; German Manual, paras. 404,
454-456; ICRC Model Manual, paras. 1108, 1701(en Bemo Manual, para. 42. This regirement is
based on Articles 51(4) and 51(5) of the 1977 Adddl Protocol I, although that provision applies
only to land warfare pursuant to Article 49(3) loétreaty.
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cause superfluous injury or unnecessary suffenregsamilarly prohibited; as are orders that
there should be no survivors.

l1l. Principle of Proportionality

The principle of proportionality requires “thatetHosses resulting from a military
action should not be excessive in relation to thkpeeted military advantagé®” This
principle balances the potentially conflicting cepts of military necessity (discussed below)
and the humanitarianism reflected in the law ofedroonflict. The 1977 Additional Protocol
| is the first convention to set forth this prinigpwith any degree of specificity and the
relevant articles of this treaty prohibit attackattmay be expected to “cause incidental loss
of civilian life, injury to civilians, damage to\glian objects, or a combination thereof, which
would be excessive in relation to the concretedirett military advantage expected.”

Applying the proportionality principle in practiceparticularly the term “concrete and
direct"—can be difficult® as can be adjudicating cases involving the priaéfp The U.K.
Manual defines “concrete and direct” to mean that:

[T]he advantage to be gained is identifiable andngifiable and

one that flows directly from the attack, not soni@up hope that it
might improve the military situation in the longre In this sense

1 1977 Additional Protocol I, Article 35(2); 19958 Navy Commander’s Handbook, para. 9.1.1; U.K.
Manual, paras. 6.1, 13.28; Canadian Manual, p&®@28:503, 506; German Manual, paras. 401-402;
Interim New Zealand Manual, para. 707.2; San Reraoll, para. 42.

12 1907 Hague Regulations, Article 23(d); 1913 OsafManual, Article 17.3; 1977 Additional Protoco |1
Article 40; Von Ruckteschelp. 83; ICRC Model Manual, para. 1701(d); San Réviamual, para. 43;
Mallison, pp. 133-134.

18 U.K. Manual, para. 2.6. See also ibid., para.122.8.2, 5.33-5.33.5; Canadian Manual, para4.220

204.6; German Manual, para. 509; Australian Manmealas. 7.9-7.10, 8.3. In the paragraph of the U.S

Standing ROE governing self-defence, the propoalionprinciple is defined as “the requirement that

the use of force be in all circumstances limitediritensity, duration and scope to that which is

reasonably required to counter the attack or theedtto ensure the continued safety of U.S. fatces.

1995 U.S. Navy Commander’s Handbook, Annex A4-3,2017-285, para. 5d.

14 1977 Additional Protocol I, Articles 51(5)(b), &J(a)(iii), 57(2)(b).
15 See, for example, the hypothetical situationidesd in the Canadian Manual, para. 204.6 and U.K.
Manual, paras. 2.7-2.7.3, 5.33.4. See also 1995 Navy Commander's Handbook, para. 5.2, footnote
7; ICRC Additional Protocols Commentary, para. 1979

16 See, for exampleGali¢ Judgement, paras. 33-62, and especially para. B8reathe Trial Chamber
adopts an objective approach to evaluating whetteeproportionality principle is upheld.
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it is like the term “definite” used in the defiati of military
objects’

A number of sources indicate that this phrase seferthe advantage to be gained from the
“specific military operation of which the attack aspart taken as a whole and not from the

isolated or particular parts of the operatiéh.”

IV. Military Necessity

Closely related to the principles of distinctiondaproportionality is the concept of
military necessity? Military necessity permits the use of that forehich is required to
accomplish a lawful purpose, and as such, it is ptementary to the principle of
proportionality, which prohibits the use of fordet is not essential for achieving a legitimate
military purpos€’ In the Hostages Casethe U.S. military tribunal explained military

necessity as follows:

Military necessity permits a belligerent, subjecthe laws of war,
to apply any amount and kind of force to compel tioenplete
submission of the enemy with the least possibledipre of time,
life and money. It general, it sanctions measibyesn occupant
necessary to protect the safety of his forces anfhdilitate the
success of his operations. It permits the destnucof life of

armed enemies and other persons whose destrustinoidentally
unavoidable to armed conflicts of war; it allow® tbapturing of
armed enemies and others of peculiar danger, doeg not permit
the killing of innocent inhabitants for purposesretenge or the
satisfaction of a lust to kill. The destruction pfoperty to be
lawful must be imperatively demanded by the netiessof war.
Destruction as an end in itself is a violation wfernational law.
There must be some reasonable connection betweetes#truction
of property and the overcoming of the enemy foftes.

o U.K. Manual, para. 5.33.3.

18 1995 U.S. Navy Commander’s Handbook, para. ®@nbte 7, citing to Bothe, Partsch and Solf, New
Rules for Victims of Armed Conflictp. 311. This position reflects the interpretaticstated by a
number of States in ratifying the 1977 Additionabt®col I. See German Manual, para. 509.8, foatnot
7; Canadian Manual, para. 415. See also ICRC pidit Protocols Commentary, paras. 2208, 2219.

19 See 1863 Lieber Code, Article 14; U.K. Manuakgsa 2.1-2.3; Canadian Manual, paras. 202.1-202.4;
German Manual, paras. 131-132; Australian Manwak p8.3; Interim New Zealand Manual, para. 202.

20 In the paragraph of the U.S. Standing ROE gowerself-defence, the necessity principle is defiasd
“the requirement that a use of force be in resptose hostile act or demonstration of hostile ihten
1995 U.S. Navy Commander’s Handbook, Annex A4-3,2017-285, para. 5d.

z The Hostages Casp. 66.
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Military necessity is not a justification for digi@ding the laws of armed conflict, and
tribunals have rejected the defence that militaageassity can somehow justify departing from
well-established legal prohibitions protecting ceadues’> There are, however, other rules of
international humanitarian law protecting less img@ot values that are subject to the
requirements of military necessify,or which may be modified or even disregarded if
required by military necessity. The modern view is that military necessity isérdmt in the

law of armed conflict in the sense that militarycessity has been considered in formulating
the relevant rules. Thus, military necessity isimaportant principle that should not be

ignored when examining the legality or practicatifyestablishing NEZs.

V. Attack Precautions

The principles of distinction and proportionaligquire those who plan, decide upon
or execute an attack to exercise precaution poiteiunching an attack or otherwise engaging

a target® In applying the principles of attack precautiomsljtary commanders must:

= See, for exampleGali¢c Judgement, paras. 33-62 (rejecting earlier ICTYesahat had found that
“prohibited attacks are those launched deliberaghinst civilians and civilian objects in the csriof
armed conflict and are not justified by militarycessity”) and especially ibid., para. 44, footndte
(“Under no circumstances are civilians to be com®d legitimate military targets. Consequently,
attacking civilians or the civilian population asick cannot be justified by involing military
necessity.”). See al¥rupp, p. 1347:

It is an essence of war that one or the other sidst lose, and the experienced
generals and statesmen knew this when they dré#tfiedules and customs of
land warfare. In short these rules and customswaffare are designed
specifically for all phases of war. They comprike law for such emergency.
To claim that they can be wantonly—and at the gtikeretion of anyone
belligerent—disregarded when he considers his oiwatfon to be critical,
means nothing more or less than to abrogate the kwd customs of war
entirely.

See also U.K. Manual, para. 2.3; Canadian Mamael. 202.4.

= See, for example, 1949 Geneva Convention Il,chasi 8(3), 28 and 30(1). But see U.K. Manual, para
2.3, footnote 6.

2 See, for example, 1907 Hague Regulations, Ar8ig). But see U.K. Manual, para. 2.3, footnate 6

25 Gali¢ Judgement, para. 58; U.K. Manual, paras. 2.5.32t35erman Manual, para. 510; ICRC Model

Manual, paras. 1108, 1701(f); San Remo Manual,. gi&a

26 U.K. Manual, para. 13.32; Canadian Manual, pa284.2, 417-421, 521.4(b); German Manual, paras.
457, 510, 1017, 1017.7; Interim New Zealand Manpatas. 205, 714.2; San Remo Manual, para. 46.
These requirements are similar to Article 57 of 18&7 Additional Protocol |, although that provisio
applies only to land warfare pursuant to Articl¢3)f the treaty. A naval commander may conséler
number of options in choosing an attack that wanidimize civilian casualties and collateral damage,
including the choice of weapons and weapons pletfdhe timing or angle of attack, and the fusing of
the ordnance. 1995 U.S. Navy Commander’s Handhumenta. 8.1.2.1, footnote 20.
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» [T]ake all feasible measures to gather the infoibmaneeded to
determine whether or not objects that are militabjectives are
present in the area of attack;

» [D]o everything dfeasible to ensure that attacks hmited to
military objectives, based on the information aaklié;

» [T]ake all feasible precautions in the choice ofameand methods
to ensure that collateral casualties or damagedgled or at least
minimised;

* [N]ot launch the attack if it is expected to causellateral
casualties or damage that would be excessive atioal to the
concrete and direct military advantage anticipdtech the attack
as a whole;

* [C]ancel or suspend an on-going attack as soont &®domes
apparent that the collateral casualties or damageildy be
excessive.

Additional precautionary rules apply to civil aiaft*’

It will be noted that the attack precautionarynpiple refers to “collateral casualties or
damage.” It is not unlawful to cause incidentgliig to civilians or collateral damage to
civilian objects during an attack upon a legitimatélitary objective?® Reflecting the
requirements of the proportionality principle, hawg such incidental injury or damage must
not be excessive in light of the military advantagécipated by the attaék.

With respect to those components of the attackgutgonary principle based on the
proportionality principle, the U.S. Navy adopts approach that is more subjective from the
persepective of the military commander than the@ggh set forth above and which focuses
on mission accomplishment and force protection:

Naval commanders must take all reasonable prece,ti@king
into account military and humanitarian consideratioto keep
civilian casualties and damage to the minimum test with
mission accomplishment and the security of thedordn each
instance, the commander must determine whetherdentil
injuries and collateral damage would be excessiuethe basis of
an honest and reasonable estimate of the facttablaito him.
Similarly, the commander must decide, in light dif the facts

known or reasonably available to him, including theed to
conserve resources and complete the mission stgbgsehether

z U.K. Manual, paras. 12.45-12.50; Canadian Mamsa. 711.3; San Remo Manual, paras.72-77.
2 1995 U.S. Navy Commander’s Handbook, paras.8112.1; German Manual, para. 445.

2 1995 U.S. Navy Commander’s Handbook, para. 81.2.
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to adopt an alternative method of attack, if reabbnavailable, to
reduce civilian casualties and damé&ye.

VI. Self-Defence

In accordance with Article 51 of the U.N. Chartany exercise of the right of

individual or collective self-defence must be cetemt with the principles of military

necessity and proportionality. The Explanation to paragraph 3 of the San Remaudla

succinctly describes the legal requirements rejatinself-defence as follows:

The effect of these principles is that a State wiscthe victim of

an armed attack is entitled to resort to force rgjehe attacker but
only to the extent necessary to defend itself anddhieve such
defensive goals as repelling the attack, recovetargtory and

removing threats to its future security. Thesenggles do not
require that a State which is attacked use onlyddwee and kind
of force that has been used against it but thatdalee employed
by the State acting in self-defence be proportenat what is

required for the achievement of legitimate objextivof self-

defence?

Inherent in the right of self-defence is the notibat proportionate and necessary acts

undertaken in self-defence may nevertheless beviuiléf they exceed what the law of self-

defence permits the State to achieve by férc@his reflects the fact that once the armed

attack has been repelled and the security of ttterviState has been re-established, no further

hostile actions are requiréd.Moreover, only in exceptional circumstances i then) can

a State exercising the right of self-defence sbekidtal submission of the enemy, since this

course of action is likely to exceed the permisstiundaries of self-defenée.

30

31

32

33

34

35

1995 U.S. Navy Commander’'s Handbook, para. 8 {fdotnotes omitted). The explanations for these
differences, which are based on statements madeebltgin NATO States at the time the 1977
Additional Protocol | was signed, are set forthibid., footnotes 18-20. See also ibid., paras, B112.

Military And Paramilitary Activities para. 194; 1995 U.S. Navy Commander’s Handboata.pt.3.2-
4.3.2.1. The provisions of the U.S. Standing RQiEegning self-defence specifically refer to these
principles, as do the U.S. Navy Regulations. Ibihnex A4-3, pp. 277-285, para. 5d. See also
Australian Manual, paras. 7.1, 7.13-7.14, 7.19-728 Remo Manual, paras. 3-5, Explanation, paras.
3.1-5.2;

San Remo Manual, Explanation, para. 3.3.

San Remo Manual, para. 4, Explanation, para. 4&ee also Christopher J. Greenwood, “The
Relationship Betweelus ad Bellumandlus in Bellg in Greenwood Essays, pp. 13-ad, passim

San Remo Manual, para. 4, Explanation, paras44.1 But see 1995 U.S. Navy Commander’'s
Handbook, para. 5.2.

San Remo Manual, para. 5, Explanation, paras5.2.1
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The establishment of NEZs can be an important aspieself-defence and in this
respect, the U.K. Manual makes two interesting {oirFirst, the provisions on NEZs make
specific reference to self-defence, stating thatezoare “legitimate means of exercising the
right of self-defence® Second, the U.K. Manual specifically cites to Faklands War (in
which exclusion zones were used extensively) axample of the exercise of self-defefce.

Of course, the commander of a naval vessel alsoceses “unit self-defence,” the
right to protect his vessel and créw.This form of self-defence, which must also mdet t
proportionality and necessity tests, may “only bdeartaken in response to the commission of
a hostile act or demonstration of hostile intéht.The Australian Manual indicates that the
Caroline principles apply to this form of self-defence, ahds for an act of unit self-defence
to be lawful, there must be “an instant and oveitmimgy necessity for self defence leaving no

choice of means and no moment for deliberatfén.”

VIl. Naval Targeting in General

Due to the nature of naval warfare, the princidlelistinction raises slightly different
problems than those typically encountered by conteemnengaged in land or air warfare,
with the exception of sea-based attacks on largktst* Unlike land or air warfare, which
increasingly occurs in and around urban areas, abwiten occurs in areas where there are
significant concentrations of civilians and civiliaobjects. By comparison, there are
significantly fewer civilians and civilian objecits most maritime environments. Fenrick has

noted the following with respect to the problemssanted by naval targeting:

36 U.K. Manual, para. 13.77.1.

87 U.K. Manual, para. 3.2.2, footnote 4 (“The UK'stians in recovering the Falklands Islands in 1982
were based throughout on self-defence.”) See@ésman Manual, para. 204.

8 The provisions of the U.S. Standing ROE governing self-defence stipulate that a commander has
the “obligation” to protect his unit and other UfStces in the vicinity. 1995 U.S. Navy Commander’
Handbook, Annex A4-3, pp. 277-285, para. 2a. $seAustralian Manual, paras. 7.5-7.13.

% See Australian Manual, paras. 7.8.

40 Australian Manual, paras. 7.6, 7.12.

4 This is not to suggest that targeting decisioa aot occasionally made on the basis of faulty or
inadequate intelligence or that targeting accidéietsiot occur in armed conflict at sea, but ratfer,
the reasons that follow, naval warfare is not besgh many of the difficulties facing ground
commanders or military pilots with respect to digtiishing between legitimate and unlawful targets.
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It is quite understandable that naval officers ealskvith making
targeting decisions would prefer “bright line” ralavhich draw
easily identifiable distinctions between permissibland
impermissible objects of attack. Unfortunatelystjas reality in
the form of the irregular combatant makes “brigime’l rules
difficult to draw in the law of land warfare, scatity in the form of
the merchant ship may or may not be providing supfm the
belligerent war effort makes “bright line” ruledftiult to draw in
the law of naval warfare. The existence of a ey reality does
not mean that one abandons the search for “bright fules. It
does mean, however, that the search may be difficul

One of the major problems encountered in naval avarfis target identification.
Vessels are generally categorised into warshipd éarxiliaries) and merchant vessels, with
the latter category further subdivided into enemg aeutral merchantment. As Fenrick has
written:

Naval commanders have weapons available to thenchwthiey
can use to attack targets which are beyond visrajea (BVR) or
even over the horizon (OTH). The naval commander attack
and destroy targets at ranges where it is diffioulimpossible for
him to confirm that the target is a legitimate taiy objective. ...

Commanders must make targeting decisions on this loAsan
assessment of probabiliti€s.

The targeting rules set forth in this chapter agphall aspects of naval warfare, and
the general legal principles set forth above argliegible to all aspects of naval targeting.
After each engagement, all possible measures slheuldken without delay to search for and
collect the shipwrecked, wounded and sick; deadesoshould be recoveréd.This duty is
subject to military exigencies and reflects theeptinl dangers that await any warship that
lingers in the area after an attack or engagefeAtthough submarines may be particularly
vulnerable in such circumstances, they remain nademilar duty, although if to meet this
obligation, the submarine would face “undue add#iohazard” or be unable to accomplish
its military mission, the location of possible swors should be passed to surface vessels,

aircraft or shore facilities that are capable off@ening the necessary search and rescue

42 Fenrick Bochumer Schriften, pp. 4-5.
a3 Fenrick Bochumer Schriften, p. 37.
a4 1907 Hague Convention X, Article 16; 1949 Gené&manvention I, Article 18; 1977 Additional

Protocol |, Article 33; 1995 U.S. Navy CommandeHandbook, para. 8.2.1; U.K. Manual, para.
13.129; Canadian Manual, para. 904; German Marpsaas. 1017, 1017.8; Interim New Zealand
Manual, para. 724.

® Operational necessity, however, can never exitiesanlawful killing of survivors.Peleus
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mission®® Military aircraft have a similar obligation to mduct searches and in the event
military exigencies do not permit such a search, Idtation of possible survivors must be

passed to units that can render assistédnce.

VIll. Targeting of Enemy Warships and Military Airc raft

One of the few areas of naval targeting that aldar “bright line” rules concerns
enemy warships (both surface vessels and submyrimgktary aircraft and naval and
military auxiliaries!?® These categories of vessels and aircraft maytthekad, destroyed or
captured without warning by surface vessels, sulmmearor military aircraft in any area
outside neutral territory or neutralised zoffesThe German Manual reflects a minority
position and takes a more restrictive approachlia@tty stating that the principles of naval
warfare:

[T]hose peculiar to naval warfare as well as theegal principles
of the laws of armed conflict, may, however, in @file cases
oblige belligerents to refrain from destroying arkéng such ships
and aircraft. This would be the case, for examiplie relation to
the military advantage anticipated sinking or degion were
unnecessary or disproportionate. A geographicaitdtion of the
conflict may also be of significance in so far astilities beyond a

certain area may not take place even if directedmditary
objectives?

The attacker has an obligation to cease the attac& the enemy warship or auxiliary

indicates a readiness to surrendethe officers and crews of warships that haveeswtered,

46 1907 Hague Convention X, Article 16; 1949 Gené&manvention I, Article 18; 1977 Additional
Protocol I, Article 33; 1995 U.S. Navy Commanddfandbook, paras. 8.2.1, 8.3; U.K. Manual, para.
13.129; Canadian Manual, para. 904.1; German Mamabs. 1017, 1017.8; Interim New Zealand
Manual, para. 724; Mallison, pp. 134-139.

a7 1949 Geneva Convention I, Article 18; 1995 UNavy Commander's Handbook, para. 8.4; U.K.
Manual, para. 13.129; Canadian Manual, para. 904.1.

48 Fenrick Bochumer Schriften, p. 30.

49 1995 U.S. Navy Commander’s Handbook, paras. 823, 8.4; U.K. Manual, paras. 13.44-13.45;
Canadian Manual, para. 833; German Manual, par2l;lAustralian Manual, para. 8.4; Interim New
Zealand Manual, para. 715; San Remo Manual, p&5a66.

%0 German Manual, para. 1021.2 (footnotes omittddje footnote accompanying the final sentence @f th

guoted section cites to the sinking of Belgrana Even though the German Manual indicates that thi

sinking was lawful, it notes (in ibid., footnote J)0that, “The reactions in State practice as welln
legal writings show, however, that in geographicéilnited conflicts even the sinking of warships is
subject to more legal restrictions than in a cehftif a general nature.”

51 See the following section. Although the samee rapplies in principle to the surrender of military

aircraft, it is much more difficult for aircraft tsignal an intention to surrender and given today’'s
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as well as any survivors from ships that have kmtacked, are to be accorded the status of

prisoners of wat:

IX. Targeting: Exempt Vessels

Reflecting the distinction principle, there are amiber of types of vessels that are
exempt from attack, in addition to vessels thaehswrendereééland persons who have taken

to life boats} including the following?

» Passenger liners carrying only civilians and cavilaircraft®

» Hospital ships, medical transports, medical aitcrafid small
coastal vessels engaged in search and rescueiopsrat

modern surface-to-air and air-to-air weaponry, ¢hances that an aircraft would be hit and be in any
condition to indicate a willingness to surrenderrégnote, to say the least. See 1995 U.S. Navy
Commander’s Handbook, para. 8.2.1, footnotes 31-33.
52 1949 Geneva Convention I, Article 16; 1995 UN&wvy Commander’'s Handbook, para. 8.2.1; German
Manual, paras. 1021, 1021.3; Interim New Zealanah&é para. 725.

3 1907 Hague Regulations, Article 23(c); 1913 Osfbtanual, Article 17.2; 1977 Additional Protoco) I
Article 41; Von Ruckteschellp. 82; 1995 U.S. Navy Commander’'s Handbook, p&ra.1; U.K.
Manual, para. 13.33(j); German Manual, paras. 10077.8; Canadian Manual, para. 828.1(h); Interim
New Zealand Manual, para. 719.2; ICRC Model Manpata. 1703(i); San Remo Manual, para. 47(i),
Explanation, paras. 47.56-47.57; Mallison, p. 134.

4 1949 Geneva Convention IlI, Articles 12, 18; 19¥dditional Protocol |, 8(b);Llandovery Castle
Peleus Von RuckteschellMoehle U.K. Manual, para. 13.33(k); Canadian Manual, p&28.1(i);
ICRC Model Manual, para. 1703(j); San Remo Manpaia. 47(j), Explanation, para. 47.58.
» 1995 U.S. Navy Commander’'s Handbook, para. 82.8,. Manual, para. 13.33; Canadian Manual,
para. 828.1; German Manual, para. 1034; Interim Nema&land Manual, para. 718.1; ICRC Model
Manual, para. 1703; San Remo Manual, paras. 47, T86this list, the Interim New Zealand Manual
(at para. 718.1[e]) adds “vessels and aircraft gtemy proclamation, operation plan, order or other
directive.” With respect to types of aircraft trese immune from attack, see U.K. Manual, paras.
12.28-12.33; San Remo Manual, paras. 53-58. Sa Rénrick Bochumer Schriften, pp. 28-29.
Although these categories of exempt vessels arerghy described as “exempt enemy vessels,” it
follows that if these types of vessels are exemgnfattack as enemy vessels, similar types of akutr
vessels are also exempt, since greater protediaffarded to neutral vessels. Of course, aseis#se
with exempt enemy vessels, exempt neutral vessals lose exemption if they violate the rules set
forth below.
%6 The general view is that while passenger vesselsiot subject to attack, they are liable to a@ptibee
1995 U.S. Navy Commander’s Handbook, para. 8.3.218; U.K. Manual, para. 13.33(f); Canadian
Manual, para. 828.1(e); German Manual, paras. 10034.6; ICRC Model Manual, para. 1703(h).
Reflecting, at least in part, the views of Heintdolon Heinegg and Doswald-Beck (see Heintschel von
Heinegg Bochumer Schriften, p. 95), however, the Bamo Manual takes a more restrictive approach.
San Remo Manual, paras. 47(e), 53(c), 56.

57 1949 Geneva Convention Il, Articles 22-35; 199%.UNavy Commander’'s Handbook, para. 8.2.3,
footnotes 62-71; U.K. Manual, paras. 13.33(a). 3@Ig 13.33.1, 13.35-13.37; Canadian Manual, paras.
828.1(a), 828.1(b); German Manual, paras. 1054-1@Gsktralian Manual, paras. 8.10(a)-8.10(b);
Interim New Zealand Manual, para. 718.1(b); ICRCdéloManual, paras. 1703(a), 1703(b); San Remo
Manual, para. 47(a), Explanation, paras. 47.1-47TLicker, pp. 97, 123-134; Mallison, pp. 124-125;
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* Vessels and aircraft designated for and engagé#ueimxchange of
prisoners of war (often referred to as “cartel e¢s3®

» Vessels and aircraft that have been guaranteed ceaifduct by
agreement of the belligerefits

* Vessels engaged in religious, non-military sciéntifor
philanthropic missions or carrying cultural prop&tt

* Small coastal (but not deep-sea) fishing vessets samall boats
engaged in coastal traéde

» Vessels specifically designed for responding toitinae pollution
incidents?

» Vessels protected by the U.N. fiag

The above categories will remain exempt from attpovided they: (1) are innocently

engaged in the specific roles that are the sourteeoexemption; (2) they refrain from taking

part in the hostilities or otherwise assisting arfiythe belligerents (including intelligence-

gathering); (3) they do not hamper the movemenmditary vessels or aircraft; (4) they

58

59

60

61

62

63

Richard J. Grunawalt, “Hospital Ships in the WarTaror: Sanctuaries or Targets,” 58 NWQW. 1,
Winter 2005), pp. 89-119. See also thever Castleand Llandovery Castlecases, both of which
involved the sinking of British hospital ships bg@an submarines in the First World War.

U.K. Manual, para. 13.33(c)(1); Canadian Manysdra. 828.1(c); German Manual, para. 1034.5;
Australian Manual, para. 8.10(c)(1); Interim Newakd Manual, para. 718.1(a); ICRC Model
Manual, para. 1703(c)(1); San Remo Manual, pard@éc)4136(c), Explanation, paras. 47.18-47.23;
Tucker, pp. 97-98; Mallison, p. 126.

These agreements typically relate to the promisib essential humanitarian supplies. U.K. Manual,
para. 13.33(c)(2); Canadian Manual, para. 828. Ka¥tralian Manual, para. 8.10(c)(2); Interim New
Zealand Manual, para. 718.1(d); ICRC Model Mangara. 1703(c)(2); San Remo Manual, paras.
47(c), 136(c), Explanation, paras. 47.24-47.29;

1907 Hague Convention Xl, Article 4; 1954 CulluRroperty Convention, Articles 12-14; U.K.

Manual, para. 13.33(e); Canadian Manual, paras.18@8 828.1(f); German Manual, paras. 923-925,
1034.3, 1034.4; Australian Manual, paras. 8.10(d@p@l); Interim New Zealand Manual, para.
718.1(c); ICRC Model Manual, paras. 1703(d), 17p3&n Remo Manual, paras. 47(f), 136(e),
Explanation, paras. 47.30-47.32, 47.37-47.44. Adiog to Mallison (at p. 128) and Tucker (at pp- 96
97), the practice has been to interpret this pronigarrowly and often express agreements are eshter
with respect to these categories of vessels.

1907 Hague Convention XI, Article 4; U.K. Manupgra. 13.33(h); Canadian Manual, para. 828.1(9g);
German Manual, para. 1034.2; Australian Manualap8rl10(f); Interim New Zealand Manual, para.
718.1(f); ICRC Model Manual, para. 1703(f); San ReManual, paras. 47(g), 136(f), Explanation,
paras. 47.45-47.55; For examples of instances wdmedl coastal fishing craft were used illegitintate
for mine-latying and logistical support in the Kareand Vietham Wars, respectively, see Cagle and
Manson, pp. 296-297; O’Connell Influence, p. 177.

U.K. Manual, para. 13.33(i); Australian Manuay@. 8.10(g); ICRC Model Manual, para. 1703(g); San
Remo Manual, para. 47(h), Explanation, paras. 44535.

U.K. Manual, para. 13.33(l).
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submit to any identification and inspection reginteveloped by the belligerents; and (5)
they obey all orders to leave the area where coislitcurring when issuétl. Special rules
apply for attacking a vessel that is otherwise gxemut which loses that exemption for any
of the above reasofis.

With respect to merchantmen, the general rule & therchant vessels and civil
aircraft are considered civilian objeatslessthey fall into certain specified categories or
undertake specific acts that cause them to beamjlibbjectives® The following two sub-
sections discuss how belligerents may lawfully geganemy merchant vessels and neutral
merchant vessels, respectively.

X. Targeting of Enemy Merchant Vessels

The 1936 London Protocol prohibited the destructd enemy merchant vessels by
belligerent surface ships unless the safety otther and any passengers was assured, unless
the merchant vessel engaged in active resistanc@mpture or failed to stop after being
ordered to do s8. Belligerents on both sides widely and notoriouglyored this prohibition
during World War I, attacking and sinking neutmalerchantment without warning and

without making any effort to provide for the safetiycrews or passenge¥s.Reprisals were

o4 1907 Hague Convention XI, Article 4; 1995 U.S.via&Commander's Handbook, para. 8.2.3; U.K.

Manual, para. 13.34; Canadian Manual, para. 823etman Manual, para. 1035; Australian Manual,
para. 8.12; Interim New Zealand Manual, para. 7Z1IBERC Model Manual, para. 1703.1; San Remo
Manual, para. 48, Explanation, paras. 48.1-48.With respect to the loss of exemption of hospital
ships, see U.K. Manual, paras. 13.35-13.37; Canaldianual, paras. 42, 830; German Manual, para.
1062; ICRC Model Manual, para. 1704; San Remo Manparas. 49-51 and the corresponding
paragraphs of the Explanation. Concerning the ddgxemption for the other categories of vessss,
U.K. Manual, para. 13.34; ICRC Model Manual, pdrad0.5; San Remo Manual, para. 52, Explanation,
paras. 52.1-52.2.
& Such vessels may be attacked only if diversionamture is impossible; if there is no other metfard
establishing control over the vessel; when theuanrstances of non-compliance are sufficiently grave
that vessel has become, or is reasonably assumiee, @ military objective; and when the expected
collateral casualties or damage are proportionatie military advantage gained or expected. U.K.
Manual, para. 13.38; Canadian Manual, para. 832m@e Manual, para. 1035; San Remo Manual,
para. 52. With respect to the situations in whichospital ship may be attacked, see U.K. Manual,
para. 13.37; Canadian Manual, para. 831; GermaruMapara. 1062; San Remo Manual, para. 51.
66 U.K. Manual, para. 13.27; Canadian Manual, pd@7.2; German Manual, para. 1004; San Remo
Manual, para. 41.

&7 In general, see Grunawalt; Fenrick Bochumer $teim; pp. 30-37.

68 1936 London Protocol, Rule 2.

&9 In general, see Tucker, pp. 55-70; Mallison,J§6-121; Mallison and Mallison, pp. 85-103.
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the initial justification for such policies, but &se war continued, most merchant vessels
became increasingly integrated into the war-fightior war-sustaining efforts of the
belligerents? Given the global scope of the Second World Wagsé policies meant few
merchant vessels sailed under protection of the‘1@nly those few neutral merchant vessels
engaged in genuine inter-neutral trade were immfroen attack.” In short, enemy
merchantmen were widely regarded as legitimatetanyli objectives subject to attack on
sight.

Enemy merchant vessels may only be attacked ¥f theet the criteria of a military
objectivé? and a survey of the modern military manuals revé@t enemy merchant vessels
may be attacked (with or without warning) in thédaring circumstances’

* When the enemy merchant vessel if engaged in &etam such as

laying mines, mine-sweeping, or attacking otherahant vessels
or warships.

* When the enemy merchant vessel persistently refiesstop upon
being ordered to do so.

* When the enemy merchant vessel actively resisitsand search or
capture’?

* When the enemy merchant vessel is sailing underayoaf enemy
warsips or military aircraft.

* When the enemy merchant vessel is armed with wesabar could
inflict damage to a warship.

o 1995 U.S. Navy Commander’s Handbook, para. 82.2.

m Mallison and Mallison, p. 90.

” U.K. Manual, para. 13.40; Canadian Manual, p&@34.1; German Manual, paras. 1025-1025.1;
Australian Manual, para. 8.5; ICRC Model Manuakgd 706; San Remo Manual, para. 59.

& 1995 U.S. Navy Commander’s Handbook, paras. 2&83.1; U.K. Manual, para. 13.41; Canadian
Manual, paras. 718.2, 834.2; German Manual, pdi@25-1025.6; Australian Manual, paras. 8.5, 8.8-
8.9; Interim New Zealand Manual, paras. 716.3-7165®e also ICRC Model Manual, para. 1706.2;
San Remo Manual, para. 60, Explanation, paras-&0.14.
" While enemy merchant vessels may exercise sédfade, it entails “considerable risks because it
conflicts with the warship’s right of capture.” B®an Manual, para. 1025.2. Perhaps the best-known
example is thé&ryatt case, in which the captain of the unarmed BritiglamerBrusselswas tried and
executed as an unlawful combatant by the Germad®1® for his attempt to ram a German U-Boat
that had ordered him to stop and show his colondssairrender in 1915Fryatt, pp. 865-866; Garner,
Vol. |, pp. 407-413.Captain Fryatt was acting pursuant to Admiraltytimstions that British merchant
vessels should forcibly resist German U-Boats. &se 1913 Oxford Manual, Article 12.
& The United States holds the position that anyearmanemy merchant vessel is subject to attack,
regardless of the type of weapons the merchantnaeries. See 1995 U.S. Navy Commander’'s
Handbook, para. 8.2.2.2, and footnote 54, whiclesithat in light of modern weapon systems:

[1t is impossible to determine, if it ever was piise, whether the armament on
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* When the enemy merchant vessel is incorporatedontiherwise
assisting the intelligence-gathering system ofetiemy.

*  When the enemy merchant vessel is serving in appday as a
naval or military auxiliary to the enemy.

*  When the enemy merchant vessel is integrated mdoenemy’s
war-fighting or war-sustaining effort and to compijth the 1936
London Protocol would place the warship in immineanhger or
would otherwise preclude mission accomplishniént.

When the enemy merchant vessel is breaching omptieg to
breach a blockadé.

As a general rule, military aircraft may also labrattacks against enemy merchant ships

under the same circumstancés.

Xl. Targeting of Neutral Merchant Ships

Although as a general rule, some belligerents hadeced their reliance on certain
aspects of economic warfare at sea in recent ctsiflothers have turned to policies that may
be characterised as “unrestricted sinking” of redutrerchant vessel%. This section explores
instances when neutral vessels may be lawfullyetadyand also looks at State practice—
whether lawful or otherwise—concerning such targgtn recent naval conflicts.

In short, neutral merchant vessels that fail totntteeir obligations may, under certain

conditions, find themselves liable to attack. Timedern military manuals and the San Remo

merchant ships is to be used offensively against eaemy or merely
defensively. It is unreaslitic to expect enemycés to be able to make that
determination.

See also ibid., for additional sources on eadinflicting views concerning armed merchant vessels

and San Remo Manual, para. 60(f), Explanation,.d.4.
6 The description of this category is from 1995 UN&vy Commander’s Handbook, paras. 8.2.2.2 and
8.3. The drafters of the San Remo Manual rejethéx] approach as being too broad for a residual
category. Consequently, the San Remo Manual (aosktmilitary manuals based on that document)
phrase the residual category as permitting attawkssnemy merchant vessels that are “otherwise
making an effective contribution to military actiog.g., carrying military materials.” See San Remo
Manual, Explanation, paras. 60.10-60.12.
" The German Manual (at para. 1025.1, footnote 123¢rs to blockade-running as a possible
justification for attacking enemy merchant vesseithout reference to providing prior warning. ©th
manuals indicate that merchant vessels (withoutindisishing between neutral and enemy
merchantmen) that are breaching or attempting éadir a blockade may be attacked after warning
when resisting capture if they are military objeeti. See U.K. Manual, para. 13.70; Canadian Manual
para. 847; San Remo Manual, para.98.

8 1995 U.S. Navy Commander’s Handbook, para. 8.4

& Heinstchel von Heinegg Bochumer Schriften, p. 1.
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Manual set forth the rules that govern when neutratchant vessels may be the object of a

lawful attack. Such vessels may not be attackéesan

* They engage in belligerent acts on behalf of anmgmeact as
auxiliaries to enemy forces; are incorporated drac behalf of
enemy intelligence; sail under convoy of enemy Wwas or
military aircraft; or otherwise make an effectiventribution to the
enemy’s military actiori} or

» They are reasonably believed to be carrying coatrdb or
breaching a blockade and they fail to heed a wgrbinstop or
intentionally and clearly resist visit, search apture®

Any attack on neutral merchant vessels must otserwomply with the general rules of

international humanitarian law that are set fottbve&e and the mere fact that a neutral vessel

is armed is not justification for attackingt.

There are three clear situations when neutral naetchessels and civil aircraft may

be attackedavithout warning®®

* When they engage in acts of war on behalf of thearesi*

* When they act ade factoauxiliaries to the enemy’s armed forées;
and

* When they are incorporated into, or assist the ¥adntelligence
gathering’®

80

81

82
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84

85

86

San Remo Manual, paras. 67(b)-(f).
Ibid., para. 67(a).

U.K. Manual, para. 13.48; Canadian Manual, p8835.2; German Manual, paras. 1004, 1025; San
Remo Manual, para. 69.

Any attack on such vessels must otherwise comjily the general rules of international humanitaria
law that are set forth in Chapter 6. See San Rdarual, paras. 38-46, 68; Tucker, pp. 319-321.

1995 U.S. Navy Commander’s Handbook, para. 713.K; Manual, para. 13.47(b); Canadian Manual,
para. 835.1(b); Australian Manual, para. 8.12(byelim New Zealand Manual, para. 717.4(a); San
Remo Manual, paras. 67(b), 70(b), Explanation,$&d.1, 67.10, 67.23-67.24, 70.3.

1995 U.S. Navy Commander’'s Handbook, para. 713.K; Manual, para. 13.47(c); Canadian Manual,
para. 835.1(c); Australian Manual, para. 8.12(ojelim New Zealand Manual, para. 717.4(b); San
Remo Manual, paras. 67(c), 70(c), Explanation,ga&3.1, 67.10, 67.23, 67.25, 70.3.

U.K. Manual, para. 13.47(d); Canadian Manualap&®35.1(d); Australian Manual, para. 8.12(d); San
Remo Manual, paras. 67(d), 70(d), Explanation,$&d.1, 67.10, 67.23, 67.26, 70.3. This provigon

to be strictly interpreted so as to cover only éhastuations where neutral merchant vessels are
primarily engaged in intellugence-gathering andehapecial equipment and personnel on board. See
ibid., para. 67.26, referring to the sinking of tAegentine fishing trawleMNarwal by British forces
during the Falklands War.Narwal was regularly engaged in reporting the locationRofyal Navy
warships and carried an Argentine Navy detachment.
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These are among the activities that have histdyichéen referred to as engaging in
“unneutral service?” The U.S. Navy takes the position that by engagingny of the above
activities, “neutral merchant vessels and civiceift acquire enemy character and may be
treated by a belligerent as enemy warships andamjiliaircraft.®® These acts may be
distinguished from other acts of neutral mercha#sels or civil aircraft, such as those that
operate “directly under enemy control, orders, ®@raremployment or direction” or which
resist “an attempt to establish identity, includingit and search?® These acts will result in
the neutral merchant vessel or civil aircraft adggi the character of an enemy merchant
vessel or civil aircraft, rendering them liable ¢apture and potentially destruction, as
described in the preceding sectidn.

Determining that a neutral merchant vessel ofl @ivcraft is engaged in any of the
above-mentioned activities may prove difficult tstablish. Making such a determination
pales, however, in comparison with the final claoSparagraph 67 of the San Remo Manual,
namely that neutral merchant vessels may be atatkieey:

[O]therwise make an effective contribution to themy’s military

action, e.g., by carrying military materials andsiinot feasible for
the attacking forces to first place passengerscaamt in a place of
safety. Unless circumstances do not permit, tlieyt@be given a

warning, so that they can re-route, off-load, oketaother
precautions!

According to the drafters of the San Remo Manuaik tesidual category includes most

imports that could be used for military operatiangor the production of military goods, but

87 1995 U.S. Navy Commander’'s Handbook, para. 7fbdtnote 112. See also ibid., para. 7.10 for othe
examples of engaging in unneutral service; see Alsiralian Manual, paras. 8.12-8.13; Tucker, pp.
318-331.

88 1995 U.S. Navy Commander’s Handbook, para. 7.5.1.

8 1995 U.S. Navy Commander’'s Handbook, para. 7.5t first category includes sailing under convoy

of belligerent warships or military aircraft. Saleo Interim New Zealand Manual, para. 717.1(g).
90 1995 U.S. Navy Commander’s Handbook, paras. 78222-8.2.3.

o San Remo Manual, para. 67(f). See also U.K. Mamara. 13.47(f); Canadian Manual, para. 835.1(f)
A slightly different rule applies to neutral cidlrcraft, as set forth in the San Remo Manual, .pé0bée)
and Explanation, para. 70.4. Pursuant to paragr&i), neutral civil aircraft are subject to aktafc
they:

[Oltherwise make an effective contribution to theemy’s military action, e.g.,
by carrying military materials, and, after prior mieng or interception, they
intentionally and clearly refuse to divert from ithdestination, or intentionally
and clearly refuse to proceed for visit and seaoch belligerent airfield that is
safe for the type of aircraft involved and reasdyalcessible.

See also U.K. Manual, paras. 12.43-12.44;
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would exclude the exportation of materials that mige used to finance the war on the
grounds that the nexus between such exports fandial purposes and the armed conflict
would be too remot&.

According to the San Remo Manual commentary, payg67(f) was based on a
proposal put forward by the special rapporteurtaed the discussion leader of this section of
the manua!® This proposal would have permitted attackishout warning on neutral
merchant vessels that were integrated into either énemy’s “war-fighting” or “war-
sustaining” efforts when it was not feasible foe thttacking ship to place passengers and
crew in a place of safet§. This proved to be controversial during the draftprocess, with
the majority of the experts concluding that theszeninadequate justifications for attacking
neutral merchantmeh. It was finally decided to replace the proposengisage with the
phrase “effective contribution to military actionwhich corresponds to the language used in
Article 52(2) of the 1977 Additional Protocof®l.

Nevertheless, the rejected position reflects thsitipm that had been advanced by
Mallison, who argued for what has been charactgrésea “flexible approach’with respect
to targeting neutral merchant vessels that aredmatted into the enemy war effort:”

Historically, neutral merchant ships have not bedsimed as
objects of direct military attack to as great ardegas have enemy

merchant vessels. It is clear that this situatieas drastically
changed during the World Wars.

It seems clear on the basis of moral and legatipi@es as well as
on the customary law developed in both World W#rat neutral
merchant vessels which are integrated into the gnear effort

may be lawfully accorded the same treatment as gmaarchant
vessels which are integrated. It has been denatadtrthat the

92 Fenrick Bochumer Schriften, Discussions, p. X&f also San Remo Manual, Explanation, para. 67.27.

o William Fenrick was the special rapporteur and wee drafter of this proposal. See Fenrick Boatium
Schriften, pp. 42-43 and Bring, Comment No. 1, .ibiopb. 45-46. It appears that Heintschel von
Heinegg was the discussion leader for this apethefSan Remo Manual. See Discussions, ibid., pp.
141-169.

9 San Remo Manual, Explanation, paras. 67.1, 6871R0, 67.27. The text of the proposed rules ate s
forth in ibid., para. 67.1.

9 Fenrick Bochumer Schriften, Discussions, pp. 168: see also San Remo Manual, Explanation, para.

67.20.

% Fenrick Bochumer Schriften, Discussions, p. B also San Remo Manual, Explanation, para. 67.20.

o7 A. Gioia, “Iraq: Commentary,” in De Guttry and Raitti, p. 68.
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[1909 London] Protocol does not protect enemy maamttships

which are participating in the war or hostilitieEhere is no reason
in either experience or logic why the [1909 Londdrotocol

should be interpreted as protecting neutral merckhips which

are engaged in the same functional activities tbailt in lack of

protection for an enemy merchant sHip.

This approach had been advanced by a number ofiéameand Canadian military lawyers,
including Grunawatt and Fenrick®

Evaluating state practice from the First and Sec@varld Wars concerning the
targeting of merchant vessels is particularly ttegbme for a number of reasons. First, as
recognised in th®dnitzJudgement, the practice of unrestricted submarendéane directed at
neutral vessels was widespréddalthough both Donitz and Réader were found guilty o
waging unrestricted warfare against neutral shigppino sentence was imposed for this
unlawful practice, a form dlu quoquein mitigation!®® Second, the British, in particular, had
adopted policies that “allowed for virtual totalvgsnment control of its civilian merchant
fleet, as well as the trading practices of manytrastates,” including the arming of British

merchantmen and the requirement that neutral metelessels operating in waters controlled

% Mallison, pp. 129-130. See also ibid., pp. 123,1129-132.

9 Richard J. Grunawalt, The Rights of Neutrals aBelligerents, 19_Ocean Development and
International Law p. 303 (1988), at p. 308 (“the law ought to rateg that neutral shipping that
sustains a belligerent’'s warfighting capability nizy subject to interdiction by whatever platformsl a
weapons systems are available to the other side”).

100 Fenrick, pp. 106:

In a general war, the true merchant vessel is yaelbe found because the
belligerent States normally assume such a degreeomtrol over their own
vessels and neutral vessels engaged in tradingtméth as to convert them into
de factonaval auxiliaries. As such, they should be sulfjethe same treatment
asde jure naval auxiliaries, that is, they may be sunk ayhsioutside neutral
waters.

See also Fenrick Merchant Vessel, pp. 438-442.

101 The British zone of the Skaggerak and the U.8ifieaDcean zone particularly influenced